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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Ex Parte: J. P. Strom, Jr., Petitioner,

In Re: Collins Entertainment Corporation,
‘Respondent,

V.

Columbia "20" Truck Stop, Inc. d/b/a Columbia "20"
Truck Stop, Vern Adkins and Union Qil of California,
Defendants.

ON WRIT OF CERTIORARI TO THE COURT OF APPEALS

Appeal From Richland County
L. Casey Manning, Circuit Court Judge

Opinion No. 25213
Heard October 5, 2000 - Filed November 20, 2000

AFFIRMED

Tom Young, Jr., of Strom & Young, L.L.P., of OCT 15 2013 '
Columbia; and Richard Mark Gergel and W. Allen S ‘
Nickles, lll, both of Gergel, Nickles & Solomon, P.A., C G@&!ﬁ’ i A@ pal
of Columbia, for petitioner. neais

O. W. Bannister, Jr. and James W. Bannister, of
Bannister & Wyatt, L.L.C., of Greenville, for
respondent.

Desa Ballard, of Desa Ballard, P.A., of West
Columbia, as amicus curiae.

" CHIEF JUSTICE TOAL: We granted certiorari to review the decision of the Court of Appeals

- reversing a Circuit Court order which granted J.P. Strom, Jr's motion to be retroactively relieved as
counsel of record in the captioned matter.

FACTUAL/PROCEDURAL BACKGROUND

Respondent Collins Entertainment Corporation ("Collins") retained Petitioner J.P. Strom, Jr.
("Strom") and Eric Bland ("Bland") to represent itli n a contract dispute with Columbia "20" Truck
www indicial state se.us/opinions/htmifiles/SC/25213 htm "1/5
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Stop. On February 9, 1996, Strom and Bland filed a circuit court action entitled Collins
Entertainment Corporation v. Columbia "20" Truck Stop, Inc., et al, C/A No. 96-CP-40-0527
("Columbia "20""). On February 12, 1996, the circuit court issued a temporary restraining order in
the case to prevent the sale of Columbia "20" to a third party. On February 20, 1996, prior to the -
scheduled injunction hearing, the parties entered into a consent order which held the matterin
abeyance while Collins negotiated with the third party. Strom alleges he was contacted via
telephone by Collins' in-house counsel, Timothy Youmans ("Youmans") in March of 1996, and told
to close his file. Youmans and co-counsel Bland deny Strom was relieved of any obligations. Strom
claims he closed his file in March and mailed a final bill to Collins in April 1996. Strom contends he
has performed no work on the Columbia "20" file since that time. It is uncontested, however, that
the Columbia "20" case remained on the trial docket, with Strom shown as counsel of record, until
July 1997. Strom has produced no written documentation of his discharge. However, he has not
billed Collins for any work since the Columbia "20" action was held in abeyance.

On June 10, 1997, Strom and several other attorneys, filed Joan Caldwell Johnson, et al. v.
Collins Entertainment, Inc. et al., C/A No. 3:97-2136-17 (D.S.C.) ("Johnson"), a federal class
action challenging the legality of the video poker industry in South Carolina. When Strom filed this
* action against Collins, he was still the attorney of record for Collins in the Columbia "20" action. In
June 1997, the parties received notice that the Columbia "20" case was on the docket for trial
during the week of July 8, 1997. However, Columbia "20" was dismissed pursuant to Rule 41(a),
SCRCP and an executed Stipulation of Dismissal on July 11, 1997, before the case went to trial.

On June 19, 1997, Strom filed a motion requesting that the circuit court delete his name as counsel
of record in the Columbia "20" action, retroactive to March of 1996. Collins contested the motion,
claiming it had not discharged Strom in March of 1996, or anytime thereafter. Following a hearing
in August 1997, the Honorable L. Casey Manning issued an order dated August 8, 1997, granting
Strom's motion. Judge Manning's Order retroactively relieved Strom as counsel of record pursuant
to Rule 60(a), SCRCP, based on clerical mistake. Judge Manning affirmed his findings in a further
Order denying Collins' motion for reconsideration. Collins appealed.

The Court of Appeals overturned Judge Manning's Order, holding there was no clerical mistake
and that Rule 11(b), SCRCP, is the only proper method for an attorney to withdraw as counsel of
record. This Court granted certiorari, and the issues before this Court are:

l. May Strom raise the principle of estoppel as an additional sustaining ground?

Il. Did the Court of Appeals correctly hold that once an attorney becomes the attorney of
record in an action, withdrawal can only be accomplished by order of the court pursuant
to Rule 11(b), SCRCP?

LAW/ ANALYSIS
l. Estoppel

Strom argues this Court should apply the principle of estoppel as an additional sustaining ground
to overrule the Court of Appeals’ decision and to uphold the trial court's decision. We disagree.

As discussed below in Section ll, there are strong policy reasons which impel us to require strict
2
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adherence to Rule 11. Therefore, we can not allow Strom to interpose estoppel to prevent the
enforcement of Rule 11, even if the record indicates Collins did not suffer any prejudice. To allow
the use of estoppel in this instance would defeat the strong public policy behind the enforcement of

Rule 11

In light of this ruling on the merits, it is not necessary for this Court to address Collins' contention
that Strom's estoppel argument was not properly raised as an additional sustaining ground.

. Rule 11(b), SCRCP

Strom argues the Court of Appeals erred in holding that an attorney can only be relieved as
counsel by obtaining a court order utilizing the procedure set forth in Rule 11(b), and may not
retroactively be relieved pursuant to Rule 60(a). We disagree.

Rule 11, SCRCP, provides: "An attorney may be changed by consent, or upon cause shown, and
upon such terms as shall be just, upon application, by order of Court, and not otherwise."
(emphasis added). We hold that after entering an appearance with the court, an attomey must
receive a court order pursuant to Rule 11(b) in order to be relieved as counsel. As this Court stated
in Culbertson v. Clemens, 322 S.C. 20, 25,471 S.E.2d 163, 165 (1996):

In all actions, it is of vital importance, not only to the parties involved but to the court as
well, that the correct attorneys are listed as the attorneys of record. The best way to
achieve this is by strict adherence to Rule 11(b), which was designed to eliminate any
confusion regarding which attorneys are representing parties by requiring that any
changes be made by application to the court.

It is irrelevant whether the attorney is discharged or seeks to withdraw for his own reasons. A client
has the absolute right to trust and rely upon attorneys whom he believes to be his counsel of

“record. In the instant case, the only evidence that Strom was discharged by Collins is the testimony
of Strom himself and the absence of billing records during a time when the matter was held in
abeyance. Contrarily there is evidence that Collins still believed Strom would continue to represent
itif and when the case proceeded to trial. As the text of Rule 11(b) implies, either the attorney, the
replacement attorney, or the client may apply for a court order changing or removing an attorney. f
an attorney is discharged, and the client or the new attormey fails to apply for a court order, itis
incumbent upon the discharged attorney to do so himself. In a situation such as this one where the
client claims not to have discharged the attorney, strict adherence to Rule 11(b) would have solved
the confusion. If Strom had filed a Rule 11(b) motion at the time he believed he was discharged,
Collins would have been notified and could have corrected Strom's belief.

Strong policy considerations dictate that a client and the court must be unequivocally informed
when an attorney intends to withdraw from representing a party, for whatever reason. Equally
strong policy considerations dictate that the court must, by order, approve a client's discharge of
an attorney of record in a court proceeding. The conflict in understanding between Collins and
Strom in this case is a perfect illustration of the need for adherence to Rule 11's requirement of a
court order. Here, Strom and Collins' inthouse counsel, Youmans, both testified credibly about their
understanding of their telephone conversation. Unfortunately each lawyer interpreted the
conversation differently. '

We hold that in order to be removed as counsel %f record, an attomey must receive a court order
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pursuant to 11(b), SCRCP. In a case where an attorney believes he has been discharged, if the
client fails to request a court order changing attorneys, the attorney is required to request such an
order on his own motion{2 In Smith v. Bryant, 141 S.E.2d 303 (N.C. 1965), the North Carolina
Supreme Court articulated the policy behind placing such an obligation on an attomey. The Court
held that an attorney who has entered a formal appearance in an action is "not at liberty to
abandon [the client's] case without (1) justifiable cause, (2) reasonable notice to [the client], and (3)
permission of the court." Id. at 305. The court explained: "[a]n attorney not only is an employee of
his client but also is an officer of the court. This dual relation imposes a dual obligation." /d. at 306.
Based on case law and policy, once an attorney has made a formal appearance and becomes

attomey of record in an action, withdrawal can only be accomplished by order of the court.{3)

Since a court order is required to relieve an attorney of record, the trial court erred in relieving
Strom pursuant to Rule 60(a), SCRCP. Rule 60(a), SCRCP, provides: "Clerical mistakes in
judgments, orders or other parts of the record and errors therein arising from oversight or omission
may be corrected by the court at any time." Failure to file a motion to be relieved as counsel of
record does not amount to a clerical error. A clerical error "is a mistake or omission by a clerk,
counsel, judge or printer, which is not the result of exercise of judicial function." Dion v. Ravenel,
Eiserhardt Assocs., 316 S.C. 226, 230, 449 S.E.2d 251, 253 (Ct. App. 1994) (emphasis added).

Furthermore, the trial court's order removing Strom as counsel of record should not have been
granted nunc pro tunc. Nunc pro tunc is a phrase applied to acts allowed to be done after the time

when they should have been done, with a retroactive effect. Black's Law Dictionary 737 (7th ed.
1991). Nunc pro tunc orders can only be used to place in the record evidence of judicial action that
"has actually taken place. "A prerequisite for a nunc pro tunc order . . . is some previous action by
the court that is not adequately reflected in its record.” Devees v. Sweeney, 947 S.W.2d 861
(Tenn. Ct. App. 1996), app. den'd (1997); see also Simons v. Atlantic Coast Line R.R. Co, 235
F.Supp. 325, 330 (D.S.C. 1964) (nunc pro tunc entry cannot be made to serve the office of
correcting a decision or of supplying non-action on the part of the court); Carroll v. Carroll, 338
S.W.2d 694, 695 (Ky. 1960) ("The error could not be corrected by nunc pro tunc order because
such an order can be used only for the purpose of placing in the record evidence of judicial action
that has actually been taken, not to correct an error or supply an omission of judicial action."); 20
Am. Jur. Courts § 29 (1995) (the order cannot supply the record with action that the court failed to
take).

Strom needed a court order under Rule 11(b), SCRCP, to be relieved as counsel. Since such
action was not taken, Strom could not be relieved as counsel of record by a nunc pro tunc order.
(“)

CONCLUSION
For the foregoing reasons, the decision of the Court of Appeals is AFFIRMED.
MOORE, WALLER, BURNETT AND PLEICONES, JJ., concur.

1. The conduct between the parties is not at issue in this appeal. Although this Court expresses no
opinion as to the merits of any subsequent litigation between Collins and Strom, we note nothing in
this opinion would prevent Strom from presenting his estoppel argument in a subsequent civil suit.

4
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2. Strom cites In re Tillman, 319 S.C. 461, 462 S.E.2d 283 (1995), in support of his argument that
a discharged attorney does not have an obligation to file a Rule 11(b) motion. Strom accurately
cites Tillman for the proposition that an attorney who is discharged can no longer perform work on
the client's case. However, requiring an attomey to file a motion to change attorneys under Rule
11(b) does not constitute "continuing representation after discharge.”

3. Many other states follow similar rules requiring that attorneys of record, even those who are
discharged, can only be relieved as counsel upon filing with the court. See, e.g., Farkas v. Sadler,
375 A.2d 960 (R.Il. 1977) (effective withdrawal, at the insistence of either counsel or client, is
dependent upon consent of the court); Sweet v. Sweet, 676 N.Y.S.2d 853 (N.Y. Fam. Ct. 1998)
(even after discharge, there are only two ways an attorney who has made an appearance in a case
can withdraw: (1) by service on other parties and filing a consent to change attorneys with the court
and (2) by motion to the court); Reddic v. State, 976 S.W.2d 281 (Tex. Ct. App. 1998) (either the
attorney or the client must justify severance of the attorney-client relationship to the trial court);
Dunn v. Duke, 456 S.E.2d 65 (Ga. Ct. App. 1995) (formal withdrawal by attomey cannot be
accomplished until after trial court issues an order permitting withdrawal).

4. There are also strong policy reasons not to allow the circuit court to retroactively relieve a lawyer
of all responsibility for things not done during the period of retroactivity. For example, an attorney
could fail to file a pleading, to submit discovery when due, or to attend a hearing, and then claim he
was absolved of any responsibility for that failure or neglect because a court relieved him as ’
counsel retroactive to a time prior to the misconduct.

waawindicial state s ns/nninione/htmifilec/QC /25713 htm RIR
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Ex Parte: J.P. Strom, Jr., Respondent.
Collins Entertainment Corp., Appellant,
V.

Columbia "20" Truck Stop, Inc., d/b/a Columbia
"20" Truck Stop, Vern Adkins and Union Oil
Company of California, Respondents.

Appeal From Richland County
L. Casey Manning, Circuit Court Judge

Opinion No. 2954
Heard November 4, 1998 - Filed March 8,
1999

REVERSED

O.W. Bannister, Jr., and James W. Bannister, both
of Hill, Wyatt & Bannister, of Greenville, for
appellant.

Herbert W. Louthian, of Louthian & Louthian;
Richard M. Gergel and W. Allen Nickles, Ili, both of
Gergel, Nickles & Grant, all of Columbia, for
respondents.

PER CURIAM: Collins Entertainment Corporation
appeals the final order of the circuit court granting
the motion of its attorney of record, J. P. Strom, Jr.,
to retroactively relieve him as counsel for Collins in
its action against Columbia "20" Truck Stop, Inc.
and others (Columbia "20"). We reverse.

I. FACTS

m.sccourts.ora/ooinions/disolavOpinion.cfm?caseNn= 2854 1A
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In February 1996, Collins sued Columbia "20".
Strom and another attorney filed the complaint on
behalf of Collins and, thus, became Collins's
attorneys of record in the action. According to
Strom, Collins's general counsel informed him in
March of 1996 that his involvement in the case
was no longer needed. However, neither Collins
nor Strom applied to the court for an order
relieving Strom as counsel of record.

On June 10, 1997, Strom appeared as one of
several counsel who filed a complaint on behalf of
Joan Caldwell Johnson and others against multiple
defendants, including Collins. Nine days later,
Strom filed a motion with the trial court requesting
that his name be deleted as Collins's attorney of-
record nunc pro tunc to April 1996 in Collins's
case still pending against Columbia "20".

Collins objected to Strom's motion, arguing Strom
remained its attorney in the Columbia "20" case.
Collins's general counsel denied relieving Strom of
his duties. The Columbia "20" case was then
dismissed pursuant to a settlement reached
between the parties under Rule 41(a), SCRCP, on
July 11, 1997. Strom did not participate in the
settlement or the procurement of the order of
dismissal. :

Despite Collins's objections, the trial court granted
Strom's motion to be retroactively relieved under

Rule 60(a), SCRCP,{) based on clerical mistake.
The order was issued on August 8, 1997. The
court found that "Strom was relieved of all duties in
this matter as of March 1996 and that 'by oversight
or omission’ his name was not removed as counsel
of record." The trial court ordered that Strom's
name be deleted as counsel of record as of March
1996.

The Johnson case was subsequently removed to
federal court, where Collins sought to disqualify
Strom based in part on the allegation that he still
represented Collins in the Columbia "20" case at
the time the Johnson suit was commenced, in
violation of Rule 1.7 of the Rules of Professional
Conduct. See Rule 407, SCACR, Rules of Prof.
Conduct, 1.7. Collins's appeal from the trial court's
order retroactively removing Strom as attorney of
record is now before us.

Ii. DISCUSSION

Collins argues the trial court erred in retroactively
"deleting Strom's name as attorney of record in the
Columbia "20" case. We agree.

m.scearts ara/oninions/disnlav0ninion afm?raseNn=20R84 25
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Rule 60(a), SCRCP, provides in part:

(a) Clerical Mistakes. Clerical mistakes in
judgments, orders or other parts of the record and
errors therein arising from oversight or omission
may be corrected by the court at any time of its
own initiative or on the motion of any party and
after such notice, if any, as the court orders.

In relying upon this rule, the trial court concluded
that Strom's representation of Collins in the
Columbia "20" case ended as of March 1996 and,
therefore, his name appearing as attorney of
record was merely a clerical error resulting from an
oversight or omission. We conclude this was error.

Rule 60(a) provides the court with a mechanism
for correcting clerical errors and mistakes in its
judgments, orders, and other parts of the record.
"Generally, a clerical error is defined as a mistake
in writing or copying.” Dion v. Ravenel, Eiserhardt
Assocs., 316 S.C. 226, 230, 449 S.E.2d 251, 253
(Ct. App. 1994). A clerical error "is a mistake or
omission by a clerk, counsel, judge or printer
which is not the result of exercise of judicial
function." Id. The appearance of Strom's name as
counsel of record in the Columbia "20" case
cannot be considered a clerical error unless he
had previously been relieved as Collins's counsel
under the manner proscribed by law. Without his
prior removal, there was no clerical mistake to
correct.

Removal as attorney of record is governed by
Rule 11(b), SCRCP. Rule 11(b) states in pertinent
part: "An attorney may be changed by consent, or
upon cause shown, and upon such terms as shall
be just, upon application, by order of the Court,
and not otherwise." (emphasis added). The
language of Rule 11(b) is clear. Once an attorney
has made a formal appearance and become
attorney of record in an action, withdrawal can only
be accomplished by order of the court. Id.;
Culbertson v. Clemens, 322 S.C. 20, 471 S.E.2d
163 (1996). A formal appearance by an attorney is
most commonly made by the signing of pleadings.
Rule 11(a), SCRCP; Culbertson, supra.

The requirement that removal as attorney of
record be done only by order of the court is for
good reason. As recently noted by our supreme
court: "In all actions, it is of vital importance, not
only to the parties involved but to the court as well,
that the correct attorneys are listed as the
attorneys of record. The best way to achieve this
is by strict adherence to Rule 11(b), which was
designed to eliminate any confusion regarding

m.sceourts ora/opinions/disnlavOninion afm?casaNn=2054 2R
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which attorneys are representing parties by
requiring that any changes be made by application
to the court." Culbertson, 322 S.C. at 25, 471
S.E.2d at 165.

The circuit court is a court of record. See S.C.
Const. art. V, § 20; Love v. Dorman, 91 S.C. 384,
74 S.E. 829 (1912). Records are required to be
maintained to "secure an accurate memorial of all
the proceedings in the case so that persons ‘
interested may ascertain the exact state thereof."
21 C.J.S. Courts § 178 (1990). "The court of
common pleas being a court of record and of
general jurisdiction, all presumptions are in favor
of the regularity of its proceedings and
irregularities must be shown." Young v. Brabham,
105 S.C. 62, 89 S.E. 472 (1916). It is generally
recognized that "[u]nless the court formally
corrects it, the record of a court of record is
conclusive evidence of the court's dispositions
stated in the record.” 20 Am. Jur. Courts § 28; See
also Young v. Brabham, 105 S.C. 62, 89 S.E. 472
(19186).

Though the urgency of maintaihing the record as
to matters such as appearance of counsel may be
diminished once the case is dismissed, it is
nevertheless important that the integrity of the
judicial record be maintained. For this reason, a
nunc pro tunc order modifying a record as to .
representation in a court proceeding is not
rendered moot by virtue of the dismissal of the
proceeding, even though the matter of
representation appears to have no effect on the
outcome of the case.

In order to preserve the integrity of the court
record, it is generally recognized that a nunc pro
tunc order can be used only for the purpose of
placing in the record evidence of judicial action

- that has actually been taken, and not to correct an

error or supply an omission of judicial action. 20
Am. Jur. 2d Courts § 29; Carroll v. Carroll, 338
S5.W.2d 694 (Ky. 1960); Harden v. Commonwealth,
885 S.W.2d 323 (Ky. Ct. App. 1994). The court
can correct only what was done, not what shouid
have been done.

In this case, Strom had never made a motion to be
relieved as attorney of record under Rule 11(b)
prior to the motion to be retroactively relieved.
Since Strom had never actually been remcved as
attorney of record pursuant to Rule 11(b)}, ihe
appearance of his name is not the result of a
mistake -or omission. To the contrary, in the view of
the courts, he remained Collins's attorney of
record in the Columbia "20" case until it was

L§

S
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dismissed on July 11, 1997. Consequently, a nunc
pro tunc order could not be issued relieving him as
of Apnl 1996. :

lil. CONCLUSION

For the foregoing reasons, the trial court's order
retroactively deleting Strom's name as attorney of
record in this action is

- REVERSED.
AGOQ\LSBY, HUFF and HOWARD, JJ., concur.

1. In its order, the trial court also briefly mentioned
‘Rule 60(b)(1), SCRCP. However, the trial court did
not use this rule as a basis for granting Strom's
motion.. .

© 2000-2013 South Carolina Judicial Department
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

ExParte: J.P. Strom, Jr., Respondent.
Collins Entertainment Corp., Appellant,
V.

Columbia "20" Truck Stop, Inc., d/b/a Columbia
"20" Truck Stop, Vern Adkins and Union Qil
Company of Califomia, Respondents.

Appeal From Richland County
L. Casey Manning, Circuit Court Judge

Opinion No. 2954 A
Heard November 4, 1998 - Filed March 8, 1999

REVERSED

O.W. Bannister, Jr., and James W. Bannister, both
of Hill, Wyatt & Bannister, of Greenwille, for
appellant. :

Herbert W. Louthian, of Louthian & Louthian;
Richard M. Gergel and W. Allen Nickles, I, both of
Gergel, Nickles & Grant, all of Columbia, for
respondents. ' ,

PER CURIAM: Collins Entertainment Corporation appeals the final order of the circuit court .
granting the motion of its attorney of record, J. P. Strom, Jr., to retroactively relieve him as counsel
for Collins inits action against Columbia "20" Truck Stop, Inc. and others (Columbia "20"). We
reverse.

. FACTS

In February 1996, Coliins sued Columbia "20". Strom and another attorney filed the complaint on
behalf of Collins and, thus, became Collins's attorneys of record in the action. According to Strom,
Collins's general counsel informed him in March of 1996 that his involvement in the case was no
longer needed. However, neither Collins nor Strom applied to the court for an order relieving Strom

11
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as counsel of record.

On June 10, 1997, Strom appeared as one of several counsel who filed a complaint on behalf of
Joan Caldwell Johnson and others against multiple defendants, including Collins. Nine days later,
Strom filed a motion with the trial court requesting that his name be deleted as Coliins's attorney of
record nunc pro tunc to April 1996 in Collins's case still pending against Columbia "20".

Collins objected to Strom'’s motion, arguing Strom remained its attomey in the Columbia "20"
case. Collins's general counsel denied relieving Strom of his duties. The Columbia "20" case was
then dismissed pursuant to a settlement reached between the parties under Rule 41(a), SCRCP,
onJuly 11, 1997. Strom did not participate in the settlement or the procurement of the order of
dismissal.

Despite Collins's objecﬁons the trial court granted Strom's motion to be retroactively relieved

under Rule 60(a), SCRCP, ' based on clerical mistake. The order was issued on August 8, 1997.
The court found that "Strom was relieved of all duties in this matter as of March 1996 and that 'by
oversight or omission' his name was not removed as counsel of record." The trial-court ordered
that Strom's name be deleted as counsel of record as of March 1996.

- The Johnson case was subsequently removed to federal court, where Collins sought to disqualify

'Strom based in part on the allegation that he still represented Collins in the Columbia "20" case at
the time the Johnson suit was commenced, in violation of Rule 1.7 of the Rules of Professional
Conduct. See Rule 407, SCACR, Rules of Prof. Conduct, 1.7. Collins's appeal from the trial court's
order retroactively removing Strom as attomey of record is now before us.

il. DISCUSSION

Collins arguesAthe trial court erred in retroactively deleting Strom's name as attorney of record in
the Columbia "20" case. We agree.

Rule 60(a), SCRCP, provides in part:

(a) Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the record and errors
therein ansmg from oversight or omission may be corrected by the court at any time of its own
initiative or on the motion of any party and after such notice, if any, as the court orders.

In relying upon this rule, the trial court concluded that Strom's representation of Collins in the
Columbia "20" case ended as of March 1996 and, therefore, his name appearing as attomey of
record was merely a clerical error resulting from an oversight or omission. We conclude this was
error.

Rule 60(a) provides the court with a mechanism for correcting clerical errors and mistakes in its
judgments, orders, and other parts of the record. "Generally, a clerical error is defined as a
mistake in writing or copying.” Dion v. Ravenel, Eiserhardt Assocs., 316 S.C. 226, 230, 449
S.E.2d 251, 253 (Ct. App. 1994). A clerical error "is a mistake or omission by a clerk, counsel,
judge or printer which.is not the result of exercise of judicial function.” |d. The appearance of
Strom's name as counsel of record in the Columbia "20" case cannot be considered a clerical
error unless he had previously been relieved as Collins's counsel under the manner proscribed by
law. Without his prior removal, there was no clerical mistake to correct.

12
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Removal as attorney of record is governed by Rule 11(b), SCRCP. Rule 11(b) states in pertinent
part: "An attomey may be changed by consent, or upon cause shown, and upon such terms as shall
be just, upon application, by order of the Court, and not otherwise." (emphasis added). The
language of Rule 11(b) is clear. Once an attomey has made a formal appearance and become
attorney of record in an action, withdrawal can only be accomplished by order of the court. id.;
Culbertson v. Clemens, 322 S.C. 20, 471 S.E.2d 163 (1996). A formal appearance by an attorney
is most commonly made by the signing of pleadings. Rule 11(a), SCRCP; Culbertson, supra.

The requirement that removal as attomey of record be done only by order of the court is for good
reason. As recently noted by our supreme court: "In all actions, it is of vital importance, not only to
the parties involved but to the court as well, that the correct attorneys are listed as the attorneys of
record. The best way to achieve this is by strict adherence to Rule 11(b), which was designed to
eliminate any confusion regarding which attomeys are representing parties by requiring that any
changes be made by application to the court.” Culbertson, 322 S.C. at 25, 471 S.E.2d at 165.

The circuit court is a court of record. See S.C. Const. art. V, § 20; Love v. Dorman, 91 S.C. 384,
74 S.E. 829 (1912). Records are required to be maintained to "secure an accurate memorial of all

~ the proceedings in the case so that persons interested may ascertain the exact state thereof." 21
C.J.S. Courts § 178 (1990). "The court of common pleas being a court of record and of general A
jurisdiction, all presumptions are in favor of the regularity of its proceedings and irregularities must
be shown." Young v. Brabham, 105 S.C. 62, 89 S.E. 472 (1916). It is generally recognized that "
[ulnless the court formally corrects it, the record of a court of record is conclusive evidence of the
court's dispositions stated in the record.” 20 Am. Jur. Courts § 28; See also Young v. Brabham, -
105 S.C. 62,89 S.E. 472 (1916).

Though the urgency of maintaining the record as to matters such as appearance of counsel may be
diminished once the case is dismissed, itis nevertheless important that the integrity of the judicial
record be maintained. For this reason, a nunc pro tunc order modifying a record as to
representation in a court proceeding is not rendered moot by virtue of the dismissal of the
proceeding, even though the matter of representation appears to have no effect on the outcome of
the case.

In order to preserve the integrity of the court record, it is generally recognized that a nunc pro tunc
order can be used only for the purpose of placing in the record evidence of judicial action that has
actually been taken, and not to correct an error or supply an omission of judicial action. 20 Am. Jur.
2d Courts § 29; Carroll v. Carroll, 338 S.W.2d 694 (Ky. 1960), Harden v. Commonwealth, 885

- S.W.2d 323 (Ky. Ct. App. 1994). The court can correct only what was done, not what should have
been done.

In this case, Strom had never made a motion to be relieved as attorney of record under Rule 11(b)
prior to the motion to be retroactively relieved. Since Strom had never actually been removed as
attorney of record pursuant to Rule 11(b), the appearance of his name is not the result of a mistake
or omission. To the contrary, in the view of the courts, he remained Collins's attorney of record in
the Columbia "20" case until it was dismissed on July 11, 1997. Consequently, a nunc pro tunc
order could not be issued relieving him as of April, 1996.

iil. CONCLUSION

For the foregoing reasons, the trial court's order retroactively deleting Strom's name as attomey of
13
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record in this action is

REVERSED.
GOOLSBY, HUFF and HOWARD, JJ., concur.

1. Inits order, the trial court also briefly mentioned Rule 60(b)(1), SCRCP. However, the trial court
did not use this rule as a basis for granting Strom's motion.

14
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CHIEF JUSTICE TOAL: We granted certiorari to review the decision of the Court of Appeals
reversing a Circuit Court order which granted J.P. Strom, Jr's motion to be retroactively
relieved as counsel of record in the captioned matter.

FACTUAL/ PROCEDURAL BACKGROUND

Respdndent Collins Entertainment Corporation ("Collins") retained Petitioner J.P. Strom, Jr.
("Strom") and Eric Bland ("Bland") to represent it in a contract dispute with Columbia "20"
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Truck Stop. On February 9, 1996, Strom and Bland filed a circuit court action entitled Collins
Entertainment Corporation v. Columbia "20" Truck Stop, Inc., et al, C/A No. 96-CP-40-0527
("Columbia "20™). On February 12, 1996, the circuit court issued a temporary restraining
order in the case to prevent the sale of Columbia "20" to a third party. On February 20, 1996,
prior to the scheduled injunction hearing, the parties entered into a consent order which held
the matter in abeyance while Collins negotiated with the third party. Strom alleges he was
contacted via telephone by Collins' in-house counsel, Timothy Youmans ("Youmans") in
March of 1996, and told to close his file. Youmans and co-counsel Bland deny Strom was
relieved of any obligations. Strom claims he closed his file in March and mailed a final bill to
Collins in April 1996. Strom contends he has performed no work on the Columbia 20" file
since that time. It is uncontested, however, that the Columbia "20" case remained on the trial
docket, with Strom shown as counsel of record, until July 1997. Strom has produced no
written documentation of his discharge. However, he has not billed Collins for any work
since the Columbia "20" action was held in abeyance.

On June 10, 1997, Strom and several other attorneys, filed Joan Caldwell Johnson, et al. v.
Collins Entertainment, Inc. et al., C/A No. 3:97-2136-17 (D.S.C.) ("Johnson"), a federal class
action challenging the legality of the video poker industry in South Carolina. When Strom
filed this action against Collins, he was still the attorney of record for Collins in the Columbia
"20" action. In June 1997, the parties received notice that the Cofumbia "20" case was on
the docket for triat during the week of July 8, 1997. However, Columbia "20" was dismissed
pursuant to Rule 41(a), SCRCP and an executed Stipulation of Dismissal on July 11, 1997,

before the case went to trial.

On June 19, 1997, Strom filed a motion requesting that the circuit court delete his name as
counse! of record in the Columbia "20" action, retroactive to March of 1996. Collins
contested the motion, claiming it had not discharged Strom in March of 1996, or anytime
thereafter. Following a hearing in August 1997, the Honorable L. Casey Manning issued an
order dated August 8, 1997, granting Strom's motion. Judge Manning's Order retroactively
relieved Strom as counsel of record pursuant to Rule 60(a), SCRCP, based on clerical
mistake. Judge Manning affirmed his findings in a further Order denying Collins' motion for

reconsideration. Collins appealed.

The-Court of Appeals overturned Judge Manning's Order, holding there was no clerical
mistake and that Rule 11(b), SCRCP, is the only proper method for an attorney to withdraw
as counsel of record. This Court granted certiorari, and the issues before this Court are:

I. May Strom raise the principle of estoppel as an additional sustaining ground?

[l. Did the Court of Appeals correctly hold that once an attorney becomes the
attorney of record in an action, withdrawal can only be accomplished by order of

the court pursuant to Rule 11(b), SCRCP?
LAW/ ANALYSIS

|. Estoppel

Strom argues this Court should apply the principle of estoppel as an additional sustaining
ground to overrule the Court of Appeals' decision and to uphold the trial court's decision. We

disagree.

http://www.sccourts.org/opinions/htmlfiles/SC/25213 .htm ) 8/23/2013
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As discussed below in Section Il, there are strong policy reasons which impe! us to require
strict adherence to Rule 11. Therefore, we can not allow Strom to interpose estoppel to
prevent the enforcement of Rule 11, even if the record indicates Collins did not suffer any
prejudice. To allow the use of estoppel in this instance would defeat the strong public policy

behind the enforcement of Rule 11.-2

In light of this ruling on the merits, it is not necessary for this Court to address Collins’
contention that Strom's estoppel argument was not properly raised as an additional
sustaining ground.

II. Rule 11(b), SCRCP

Strom argues the Court of Appeals erred in holding that an attorney can only be relieved as
counsel by obtaining a court order utilizing the procedure set forth in Rule 11(b), and may
not retroactively be relieved pursuant to Rule 60(a). We disagree.

Rule 11, SCRCP, provides: "An attorney may be changed by consent, or upon cause shown,
and upon such terms as shall be just, upon application, by order of Court, and not
otherwise." (emphasis added). We hold that after entering an appearance with the court, an
attorney must receive a court order pursuant to Rule 11(b) in order to be relieved as
counsel. As this Court stated in Culbertson v. Clemens, 322 S.C. 20, 25, 471 S.E.2d 163,
165 (1996):

In all actions, it is of vital importance, not only to the parties involved but to the
court as well, that the correct attorneys are listed as the attorneys of record. The
best way to achieve this is by strict adherence to Rule 11(b), which was designed
to eliminate any confusion regarding which attorneys are representing parties by
requiring that any changes be made by application to the court.

It is irrelevant whether the attorney is discharged or seeks to withdraw for his own reasons.
A client has the absolute right to trust and rely upon attorneys whom he believes to be his
counsel of record. In the instant case, the only evidence that Strom was discharged by
Collins is the testimony of Strom himself and the absence of billing records during a time
when the matter was held in abeyance. Contrarily there is evidence that Collins still believed
Strom would continue to represent it if and when the case proceeded to trial. As the text of
Rule 11(b) implies, either the attorney, the replacement attorney, or the client may apply for
a court order changing or removing an attorney. If an attorney is discharged, and the client
or the new attorney fails to apply for a court order, it is incumbent upon the discharged
attorney to do so himself. In a situation such as this one where the client claims not to have
discharged the attorney, strict adherence to Rule 11(b) would have solved the confusion. If
Strom had filed a Rule 11(b) motion at the time he believed he was discharged, Collins
would have been notified and could have corrected Strom's belief.

Strong policy considerations dictate that a client and the court must be unequivocally
informed when an attorney intends to withdraw from representing a party, for whatever
reason. Equally strong policy considerations dictate that the court must, by order, approve a
client's discharge of an attorney of record in a court proceeding. The conflict in
understanding between Collins and Strom in this case is a perfect illustration of the need for
adherence to Rule 11's requirement of a court order. Here, Strom and Collins' in-house
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counsel, Youmans, both testified credibly about their understanding of their telephone
conversation. Unfortunately each lawyer interpreted the conversation differently.

We hold that in order to be removed as counsel of record, an attorney must receive a court
order pursuant to 11(b), SCRCP. In a case where an attorney believes he has been
discharged, if the client fails to request a court order changing attorneys, the attorney is
required to request such an order on his own motion.*2 In Smith v. Bryant, 141 S.E.2d 303
(N.C. 1965), the North Carolina Supreme Court articulated the policy behind placing such an
obligation on an attorney. The Court held that an attorney who has entered a formal
appearance in an action is "not at liberty to abandon fthe client's] case without (1) justifiable
cause, (2) reasonable notice to [the client], and (3) permission of the court." /d. at 305. The
court explained: "[a]n attorney not only is an employee of his client but also is an officer of
the court. This dual relation imposes a dual obligation.” /d. at 306. Based on case law and
policy, once an attorney has made a formal appearance and becomes attorney of record in

an action, withdrawal can only be accomplished by order of the court {2

Since a court order is required to relieve an attorney of record, the trial court erred in
relieving Strom pursuant to Rule 60(a), SCRCP. Rule 60(a), SCRCP, provides: "Clerical
mistakes in judgments, orders or other parts of the record and errors therein arising from
oversight or omission may be corrected by the court at any time." Failure to file a motion to
be relieved as counsel of record does not amount to a clerical error. A clerical error "is a
mistake or omission by a clerk, counsel, judge or printer, which is not the result of exercise
of judicial function." Dion v. Ravenel, Eiserhardt Assocs., 316 S.C. 226, 230, 449 S.E.2d
251, 253 (Ct. App. 1994) (emphasis added).

Furthermore, the trial court's order removing Strom as counsel of record should not have

- been granted nunc pro tunc. Nunc pro tunc is a phrase applied to acts allowed to be done
after the time when they should have been done, with a retroactive effect. Black's Law
Dictionary 737 (7th ed. 1991). Nunc pro tunc orders can only be used to place in the record
evidence of judicial action that has actually taken place. "A prerequisite for a nunc pro tunc
order . . . is some previous action by the court that is not adequately reflected in its record."
Dewees v. Sweeney, 947 S.W.2d 861 (Tenn. Ct. App. 1996), app. den'd (1997); see also
Simons v. Atlantic Coast Line R.R. Co, 235 F.Supp. 325, 330 (D.S.C. 1964) (hunc pro tunc
entry cannot be made to serve the office of correcting a decision or of supplying non-action
on the part of the court); Carrolf v. Carroll, 338 S.W.2d 694, 695 (Ky. 1960) ("The error could
not be corrected by nunc pro tunc order because such an order can be used only for the
purpose of placing in the record evidence of judicial action that has actually been taken, not
to correct an error or supply an omission of judicial action."); 20 Am. Jur. Courts § 29 (1995)
(the order cannot supply the record with action that the court failed to take).

Strom needed a court order under Rule 11(b), SCRCP, to be relieved as counsel. Since
such action was not taken, Strom could not be relieved as counsel of record by a nunc pro

tunc order &

CONCLUSION
For the foregoing reasons, the decision of the Court of Appeals is AFFIRMED.
MOORE, WALLER, BURNETT AND PLEICONES, JJ., concur.
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1. The conduct between the parties is not at issue in this appeal. Although this Court
expresses no opinion as to the merits of any subsequent litigation between Collins and
Strom, we note nothing in this opinion would prevent Strom from presenting his estoppel

argument in a subsequent civil suit.

2. Strom cites /n re Tillman, 319 S.C. 461, 462 S.E.2d 283 (1995), in support of his
argument that a discharged attorney does not have an obligation to file a Rule 11(b) motion.
Strom accurately cites Tillman for the proposition that an attorney who is discharged can no
longer perform work on the client's case. However, requiring an attorney to file a motion to
change attorneys under Rule 11(b) does not constitute "continuing representation after

discharge."

3. Many other states follow similar rules requiring that attorneys of record, even those who
are discharged, can only be relieved as counsel upon filing with the court. See, e.g., Farkas
v. Sadler, 375 A.2d 960 (R.I. 1977) (effective withdrawal, at the insistence of either counsel
or client, is dependent upon consent of the court); Sweet v. Sweet, 676 N.Y.S.2d 853 (N.Y.
Fam. Ct. 1998) (even after discharge, there are only two ways an attorney who has made an
appearance in a case can withdraw: (1) b