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THE COURT: Yeah.

MR. COWAN: I urge you to save them from
themselves.

THE COURT: I've saved you from yourself a
couple times, too, sir.

MR. COWAN: And you've done a very good job
of both. I'm telling you that this is —— this —- this
article is tantamount to having a plaintiffs counsel
write out a closing statement and then present it to

the jury in the jury room as evidence.

This is a closing statement. This is a
25-page indictment by a reporter concerning all manner
of other hearsay. Your Honor, please.

THE COURT: Well, that's —— that's —— I've
already made that observation.

MR. COWAN: And Lewin —- with regard to
Lewin —

THE COURT: Lewin was just —— Lewin —- that
was Lewin saying —— all right. About his own thinking
and drawing a conclusion. I get the difference between
the two.

MR. COWAN: Thank you.

THE COURT: And —— and I'm going to say to
you ——

MR. COWAN: Yes, Your Honor.
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THE COURT: -—- that they're going to be able
to argue that to the jury on the basis of what's
already in evidence, you know.

MR. COWAN: I understand.

THE COURT: There's plenty of other
foundation, and the evidence is going to be allowed in
to argue to the jury, that's what the motivation was,
when it stopped, and so forth and so on, and that
latest press release that I put in is going to be
something they can use.

MR. COWAN: I understand.

THE COURT: But I stick with the ruling I
made for the rulings I have already observed. I just
think this goes so far beyond the pale in terms of
putting in evidence a compilation of things that would
not be permitted to be adversely odd, and that is why
I'm not admitting it, and I will stay with that ruling.

MS. MCVEY: Thank you, Your Honor. And I
appreciate you saving me from my myself, but I
certainly don't need Johnson & Johnson saving me from
anything.

THE COURT: Well, I gotcha. I gotcha.

All right. Now, where are we? We've done
all the exhibits; right?

MS. MCVEY: Yes, ma'am.
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THE COURT: All right. You need to formally
rest.

MS. MCVEY: Yes.

Your Honor, the economic loss stipulation
that was read.

THE COURT: Yes.

MS. MCVEY: We marked it as 357 and it should
have been marked as 358.

MS. GROSS: No, no, no. Your Honor — I did.

So Ms. McVey read in the list of exhibits
this morning and one of them was 357. We had
previously marked the stipulation as 357, so we just
need to switch it to 358.

THE COURT: Okay. That's fine. Do it up
there as well and get that taken care of.

MS. MCVEY: I misunderstood. My apologies.

THE COURT: All right.

Now, again, are we ready to rest?

Here's what I would suggest you do. All
right. The next thing's going to be the motion for
directed verdict by defendants.

MS. MCVEY: Right.

THE COURT: And so if we'd like to take a
quick break right now and let you just ponder whether

everything is in that you need to have in, and let the
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defense ponder that very same thing. Then, we'll have
the official resting and we can go into our motion for
directed verdict. Is that good?

MS. MCVEY: That would be perfect, Your

Honor.
THE COURT: 1Is that good-?
MS. MCVEY: Yes, ma'am.
THE COURT: All right. You know what? I
would like -- yeah, at ease.
(Whereupon a there was a recess in the
proceedings from 10:7 a.m. to 10:43
a.m.)
THE BAILIFF: Court come to order. Remain
seated.
THE COURT: Please be seated.
All right. Are we ready now?
MS. MCVEY: Yes, ma'am. Good morning.
Couple more things. We —— I marked as Court Exhibit

Nos. 17 and 18 ——

THE COURT REPORTER: 18 and 19.

MS. MCVEY: I'm sorry, 18 and 19 the
deposition transcript —— or partial designation
tran—- —— I can't even talk; this is not going well ——
deposition transcripts of Mr. Mongon and Mr. Ruh,

R-u-h.
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Your Honor, these are relevant to the
successor liability issue, and so I wanted to hand them
up to you for your review.

(Court Exhibits 18 & 19 were marked.)

THE COURT: All right.

MS. MCVEY: And I want to preview for you,
you know, you ordered the deposition of Kenwvue and
Holdco to continue on Saturday.

THE COURT: Right.

MS. MCVEY: We believe, following whatever
kind of verdict —-—- if we get a verdict here —— and you
need to make a successor liability determination that
we would need to brief the successor liability issue
for you as well as put in some of the deposition
testimony that was just taken this weekend.

I just got the transcript. We haven't had a
chance to even digest it yet, but I want to give these
to you because I think it would be relevant to your
successor liability issue, but there's more evidence to
come.

So I footnoted that for you to say I think we
can get a jury verdict first, whatever way that goes,
and then —— if you need to, then you can make successor
liability once everyone has a chance to prove it.

So I'd like to hand those up and I've marked
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them as a court exhibit.

THE COURT: And I certainly reserve the right
to hear both sides on that and see exhibits that
defendants may wish to offer on that issue as well.

MS. MCVEY: Absolutely. Thank you, Your

Honor.

And with that, plaintiffs rest.

MR. BROWN: Your Honor, before you do that, I
just want to say, is —— is Your Honor bifurcating,
then? 1Is that what Your Honor is —- is doing?

THE COURT: Oh, Mitch, come on.

MS. MCVEY: Here's —— I'm asking —-

MR. BROWN: She is projecting that she wants
to give you some additional evidence, and now she's
about to, so that's what I am struggling with.

MS. MCVEY: Can I raise something that ——
I've asked Mitch about it before we started here; I've
asked everybody else.

Here is the concern for us at this point:
What we want to be able to do is get a wverdict against
entities that were responsible for the manufacture and
sale of Johnson & Johnson's Baby Powder -—-—

THE COURT: Right.

MS. MCVEY: —- from the time that he was

first exposed in 1974 through 2019.
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THE COURT: Right.

MS. MCVEY: What I understand is that
Johnson & Johnson was responsible for that product
through 1979, and then JJCI essentially was responsible
until this period of time —— 20207

MS. GROSS: 2020.

MS. MCVEY: 2020. But then all these other
entities came along.

THE COURT: Right.

MS. MCVEY: And JJCI doesn't exist anymore.

THE COURT: Right.

MS. MCVEY: So we entered into a stipulation
where I think they say —— although what I'm worried
about is they're going to wiggle out of this —- that
LLT is responsible for everything that JJCI did, so all
that baby powder during those decades.

What I want to be able to do is have the jury
apportion —— or not apportion —— find fault with the
Johnson & Johnson defendants who were responsible for
that time period. No one will give me a straight
answer as to if we get the verdict against whoever we
need to get a verdict against, if you find later the
successor is these other entities, that we can collect
that wverdict.

THE COURT: Well, then maybe we need to try
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that right now before we get bothered with it because
I —— I — that is how I had understood it was going to
work, because I had understood that the parties had
stipulated that we would deal with that issue later.

I got my own impression about that, which has
to do with the South Carolina Doctrine of Amalgamation.
And it is reinforced by the activity of the third
circuit in dissolving the bankruptcy. So if we got to
go into that -—-

MS. MCVEY: So I think if they will say on
the record, if you get a verdict against this person,
this person, this person, whatever that looks like,
then, if it —- later, you can collect that wverdict
against —— if you find there's a successor, if that's
the issue or whatever. That's my concern.

MS. PEPKE: Yeah. Actually ——

THE COURT: Now, wait a minute, wait a
minute, wait a minute. I can't have several people
address this. The first one that started on it was
Mitch, so that's the way I'm turning first.

MR. BROWN: Okay. So, Your Honor, the —— the
successor liability claims are equitable claims. They
should be not heard by the jury. Nothing about that
should be in front of the jury. There has been a

stipulation that has been entered into that should not
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be read to the jury or anything.

MS. MCVEY: Doesn't have to be read —- sorry.
Sorry.

THE COURT: You're getting —— you can't ——

MS. MCVEY: Sorry, that was my fault. I
apologize.

THE COURT: All right.

MR. BROWN: But there's a stipulation about
LLT being liable and agreeing that it's liable.

THE COURT: Yeah. All I want to know is
this, Mitch, all right, the —— if I don't have to get
into this right now, I won't get into this right now ——
but I want to be assured that whatever the jury does by
way of a verdict is going to apply to people that are
in position to pay the wverdict, whether that's the
entities themselves, the insurance companies, or a
combination of it.

I don't want them to be able to say
later —— well, whoop, that's not against the right one.
The jury awarded against the wrong one, therefore, we
don't have to pay. You understand what I'm saying?

MR. BROWN: I do understand what you're
saying, Your Honor. So I can't speak for insurance
companies and all that kind of thing like that. What T

can say is there is a stipulation that LLT would be
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liable for a verdict rendered against
Johnson & Johnson.

THE COURT: Well, how about all these other
entities? We got ——

MR. BROWN: All the other entities, Your
Honor, that's the part where we have tried —— at the
pretrial hearing, I didn't do a great job of describing
it, but that stuff can't go to the jury. 1It's going to
confuse them. They have nothing to do with successor
liability. That is for the Court and so that's why ——

THE COURT: That —— I'm comfortable with
that, and I told you at the time that, you know, I
understood that. And Ms. McVey is simply expressing a
worry and concern that although we said that's how
we're going to handle it, that LLTI, or whatever it is,
is going to be responsible, but that if there was
successor liability issues involved that they would be
addressed by the Court in whatever kind of equitable
hearing I have to have.

MR. BROWN: So there are two points.

THE COURT: Yes.

MR. BROWN: One is there's already a
stipulation ——

THE COURT: Right.

MR. BROWN: —— about LLT.
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THE COURT: Right.

MR. BROWN: They don't need to be on a
separate —— their verdict form, which we haven't got to
yet, but their verdict form has a line for
Johnson & Johnson and another line for LLT. That is ——
that's getting into the madness that we don't want to
get into. That's for the Court to deal with, but
there's already a stipulation about that part.

Holdco and Kenvue are —— really definitely
don't have any place in front of the jury. That is a
successor liability issue for the Court to deal with
after the jury is done. The jury shouldn't hear
anything that's confusing.

THE COURT: And I'm with that.

MR. BROWN: Okay.

THE COURT: I have no problem with that.
Here's all I don't want to have happen. I have a
verdict form that's going to say one J&J entity and the
jury —— if we do that, and the jury will declare that
their verdict is for that defendant, or the verdict is
going to be for the plaintiff against that defendant.

Now, if the verdict is against that
defendant, all these other entities have the potential
of being made responsible for that verdict in an

equitable hearing that I will conduct.
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And all I don't want to have happen is
somehow it can be said, you know, after the jury's all
gone and everything, oh, wait a minute now, you waived
everything because —- you see what I'm saying?

MR. BROWN: Yes.

THE COURT: I agree with you completely that
all I want to do is give the jury a Johnson & Johnson
entity. They're not going to understand the niceties
of all the rest of it. They don't need to. That's not
for them.

And they're going to render a verdict for
that defendant, in which case the successor is going to
be bound and get the benefit of that; or it's going to
award a verdict to plaintiff and, in that case, that
entity is going to be bound. And then I'll have an
equitable hearing about the posture of the rest of
them.

And my immediate reaction, as I have told
y'all before, is all of the rest of them would be
responsible because of our Doctrine of Amalgamation.

But I haven't explored that in detail and I
will, as I've said before, explore that if I need to
and when I need to. It may very well be that if
there's a verdict for the plaintiff, that the kind of

lead company will be able to respond to that wverdict,
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and so be it.

The only thing that worries me a little bit
is this: I will want to have that hearing on a free
month because I don't want it to be a situation where
the thing is up on appeal for many years, they go
through a whole bunch more two-steps and switcheroos
and whatnot, and they have a wvalid verdict and it
doesn't get to be enforced, but, that, I can take up in
an equitable hearing, I think.

MR. BROWN: Well, that's why I was asking the
bifurcation question, because I'm looking at Johnson
versus South Carolina National Bank case, which is what
we had talked about, as referenced earlier.

And it talks about, you know, the Court can
order separate trials if it wants to when there are
legal claims and equitable claims. So that's what -—-

THE COURT: Or the Court can hear those
equitable claims.

MR. BROWN: Or it can hear those equitable
claims.

What has been confusing to me is the position
of the plaintiff, as somewhat —— I thought she said ——
or at one point that she agreed with all that.

Then at other times, they have submitted

things to be read to the jury that relate to this
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issue, which we would say, no, you don't read that to
the jury; this needs to be separate.

THE COURT: Well, I think y'all are making a
mountain out of a mole hill because what's going to
happen, the jury is simply being told, as it says on a
lot of these documents, the Johnson entities or the
Johnson composite companies and so forth and so on.
They're not going to be asked to thread the needle

about the little niceties of what that means.

MR. BROWN: Well, Your Honor, the only — I
agree with that. I do think, however, that it should
just say one entity, Johnson & Johnson.

THE COURT: I'm hoping that's where we're
going to end up.

MS. PEPKE: I'm inclined to agree.

THE COURT: We haven't decided that yet,
Ms. McVey.

MS. MCVEY: We have —— we just talked. I
think we're in a good place, but I need to put
something else, because there's two phases to this
trial.

THE COURT: Go ahead.

MS. MCVEY: Okay.

MS. PEPKE: That's fair.

MS. MCVEY: So if they will state on the
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record for this first phase, for the first phase,
Johnson & Johnson entities include all four, depending
on ——

THE COURT: That's what Mitch has said. He's
said —

MS. PEPKE: To be defined by the Court.

THE COURT: —-— to be defined by me in the
equitable hearing.

MS. MCVEY: And we're not going to raise that
Johnson & Johnson was only responsible to '79 and
then —

THE COURT: That's correct. You don't need
to do that. 1It's either they are or they aren't.

MS. PEPKE: Agreed.

MS. MCVEY: I'm going to get you to see even
clearer on the record momentarily; and, Judge, I'm
sorry to be like this, but I am petrified of what
this —- tangled web we weave.

THE COURT: Well, listen, here's the thing
that worries me about it —— and I share a little bit of
that concern, too —— it's not these fine lawyers I have
in front of me. I trust their honor and their
integrity with what they are representing completely.
It's what may happen with all the corporate

machinations that go on way after we've tried this
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case. That worries me a little bit.

I'll do the best I can to nail down all
corners of the thing when we have the equitable hearing
because I think I do have the ability —— and I think we
all agree about that —— to decide in that portion of it
exactly where the liabilities are.

And that will go forward with the judgment
that is then put upon the books, whether it absolves
all of them or has them liable for something.

MS. MCVEY: So assuming we agree on that, in
this first phase, then let's —— we may not get here,
but if we get here and there's a —-

THE COURT: Doesn't appear to.

MS. MCVEY: Okay.

THE COURT: All right. Let's talk about
punitives for a minute.

MS. MCVEY: So this is where it's different
because now you have the ability to put in, in our
view, the reprehensibility of the different
machinations of Johnson & Johnson entities.

THE COURT: Right.

MS. MCVEY: It goes to the —— goes to all the
factors that deal with punitive damages.

THE COURT: Yep, vep.

MS. MCVEY: That's No. 1.
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No. 2, what net worth are we putting in?
Because Kenvue has, like, a billion dollars.

Johnson & Johnson also has, like, a billion dollars.
There's a lot of information that would be relevant in
the punitive phase.

THE COURT: Ms. McVey, I believe that I will
be able to make some determinations about that when and
if we get to the punitive phase.

And T will tell you I will make some
determinations about that, even if it includes having
an equitable hearing, because I will not let it go
to —— if we have a punitive phase. I just don't see
the necessity of doing it right now. We don't know if
it's going to have a punitive phase or not. We don't
even know if you're going to get a verdict, so I don't
want to have to deal with what happens in the punitive
phase.

But I can tell you this: We will make some
determinations about that before we submit punitive
damages to the jury.

MS. MCVEY: I just wanted to raise it for you

because if it happens, it usually goes so fast.

THE COURT: All that will happen is that they
will —— they will find —- because they just have one
thing that's going to represent everybody, if they find
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A, a verdict for the plaintiff, B, a monetary amount,
and C, they answer the last question on my Jjury form ——
like I always do —— which is: Was the conduct of the
defendants willful, wanton, and whatever. The normal
formulation.

If they answer that question yes, then we are
going to be proceeding against everybody, and everybody
will make some determinations about exactly how that is
to be said before we conduct the punitive damages
hearing because I'll be darn sure we're going against
everybody before we do that.

MS. MCVEY: I think that's fair.

THE COURT: And I think that gets y'all a
chance to make these more nuanced arguments about
phrases of time and who's responsible for what badness
and whether that is everybody or on a successor
basis —— as I think it would be —— or whether fraud is
a different thing.

I know there are all kinds of arguments to be
made about that, and I don't want to nail myself down
on one side of the fence or the other on that.

MS. MCVEY: That's fine. I just want to
raise it.

THE COURT: I think the fraud ——

MS. PEPKE: Yeah, and I think we've been
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clear, we do have arguments on who we think would be on
that line.

THE COURT: Sure. I get that. I don't think
you're precluded by not raising them right now, is what
I'm saying.

MS. MCVEY: So if I can ask Ms. Pepke to put
a clear statement on the record.

MS. PEPKE: Should I say ——

MS. MCVEY: She's going to put a clear
statement on the record about if we get a verdict
against Johnson & Johnson, what that means.

THE COURT: Let's do that right now, then.

Ms. Pepke.

MS. PEPKE: We understand that if —— we're
going to put one line for the jury to determine the
Johnson & Johnson defendants, which includes whoever
Your Honor later decided will be liable on the
successor liability theories.

MS. MCVEY: And regardless of the year.

MS. PEPKE: Regardless of the year.

THE COURT: Very good. That's all we needed
to say. Thank you very much, Ms. Pepke. And I think
that completely preserves the issue.

And it also has the added effect of if the

jury finds for the defendant, it's found in favor of no
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liability for any of them, so it works that way as

well.
We agree about that?
MS. MCVEY: Yes.
MS. PEPKE: Yes.
THE COURT: Very good. All right. Now —
MS. MCVEY: I appreciate the clarity. I
really do.

MS. PEPKE: It's confusing.

THE COURT: Now, we going to rest or what?

MS. MCVEY: We are. Your Honor, the
plaintiffs rest.

THE COURT: All right. Very well. Okay.
All right. The plaintiffs' case is completed, and we
will now move to motions for directed wverdict. Are you

prepared now? Do you need any time?

MS. PEPKE: I'm prepared.

THE COURT: Very good. Ms. Pepke, you are
recognized for the defendants' motion for a directed
verdict.

MS. PEPKE: And Your Honor, you tell me what
is easiest. I have —— I'm moving through claims and
arguments. We can do one and then let them respond,
which probably is easier.

THE COURT: I think that's easier, sure. If
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it gets out of hand, we'll revisit.

MS. PEPKE: Thank you, Your Honor.

We have filed a motion for directed wverdict
as well, just for the record. And I'm going to pass
that out.

THE COURT: Have I got a copy up here?

MS. PEPKE: I am bringing it to you right
now.

THE COURT: Move this stuff out of the way.

MS. PEPKE: And obviously, our arguments and
citations are detailed more fully in there. I'm going
to try to be conscious of everyone's time here and not
get into the nitty—-gritty on everything. I will start
with the failure to warn claim, Your Honor.

It is our position that plaintiffs have not
met the burden on failure to warn. In South Carolina,
they must establish that a warning would have avoided
the harm, and they cannot do that if there's not
evidence that a plaintiff would have read the warning,
and there is no evidence here that Mr. Perry read or
relied on a warning in the past when he was using
Johnson's Baby Powder, so at the time of use.

What they had was evidence of Mr. Perry
looking at screenshots of the label and saying what it

meant to him now. That was what the evidence was. So
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our position is under

Allen versus Long Manufacturing,

332 South Carolina 422, Court of Appeals 1998, they

have not met their burden of showing that a warning

would have made a difference in the —— in that harm

that they allege caused Mr. Perry's mesothelioma.

MS. MCVEY:
MS. PEPKE:
THE COURT:

in the order it is on
No. 3, I think.
MS. PEPKE:
THE COURT:
right. I just got to
MS. PEPKE:
it's on Page 7.
THE COURT:
MS. MCVEY:
respond to each.
Is that the
THE COURT:
MS. MCVEY:

Your Honor,

You want to go back and forth?
That's —— I think —
All right. Now, we're not going

here, so let me get to —— this is

Yes, I'm sorry.
That's all right. That's all
get to it.

See if I can help you. I think

All right. You may proceed.

I think she wanted to me to

way you want to do it?
Yes.
Okay. Sorry, Your Honor.

the evidence in this case, you

heard it from Mr. Perry yesterday when he said that if

he had been warned that this asbestos—containing body

powder —— that No. 1,

that it contained asbestos or
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that it could cause cancer, he absolutely never would
have used it.

The warning that they were talking about is
an inhalation warning for talc in general. 1It's
clearly not an additive warning. It doesn't warn about
asbestos. It doesn't warn about the potential for
cancer. And it certainly doesn't include, it can cause
death in that way.

Your Honor, here they never warned about -—-—
about asbestos, about cancer, or anything else. And
the older bottles never even had a warning on them.

Therefore, the evidence —-- there's plenty of
evidence in the record the jury can find that the
warning here was —— to the extent there was a warning,
was inadequate.

MS. PEPKE: Again, Your Honor, our point
would be there was no evidence he ever read the labels,
so it wouldn't have mattered what they say.

THE COURT: All right. Deny the motion on
the basis that there is at least a scintilla of
evidence.

And, of course, in these directed verdicts,
the evidence is viewed in the light most favorable to
the nonmoving party, and if there's a scintilla of

evidence, that is enough to prevent the bringing of a
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motion for a directed verdict.

Here, there's both testimony directly from
the plaintiff, Perry, that he would have heeded a
warning that mentioned the danger of asbestos or —— or
the danger of death or other kind of inijury.

And secondly, there is evidence —- that
evidence is also supported by the reference to
something that was said at the oyster roast that
evidently was about the danger of cosmetic talc that
caused him to look further and then stop using cosmetic
talc, including Johnson & Johnson's Baby Powder.

So those two things, to me, at least present
a scintilla of evidence enough to deny the motion, and
I do so on failure to warn.

MR. BROWN: Your Honor, may I say one very
brief thing-?

THE COURT: Certainly. Certainly.

MR. BROWN: I appreciate that. I'm not going
to try to interrupt Ms. Pepke very often here, but just
briefly, the scintilla rule, I think, has been
modified, so I think Your Honor wouldn't be using that
standard.

THE COURT: What do you think the rule is
now?

MR. BROWN: I think it would hawve to be
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evidence that a reasonable person could rely on for a
verdict. I don't think it could just be a scintilla
any longer.

THE COURT: And what is your authority for
that?

MR. BROWN: I think it's —— I can't state the
name, unfortunately, of the case, but it's wvery recent.

THE COURT: Yes, it is a very recent case,
and I can't recall the name either.

But it says that, Mr. Brown, but it also is
wrapped up in some other distinctions that make me
doubt that the scintilla rule has been thrown out the
window completely, especially since words to that
effect appear in the Rules of Civil Procedure. So
that's why I think the scintilla rule has still got
some viability.

But I will say this: There is evidence on
the recognition upon which a reasonable person can rely
in finding out what Mr. Perry would have done with a

warning that could be relied upon for a finding if the

jury choose to make such a finding, that he would have
obeyed the warnings had they been placed upon the
bottle.

MR. BROWN: Thank you, Your Honor. It's The
Kitchen Planners case, just to match up.
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THE COURT: Yep.

MR. BROWN: The request is that whatever that
case said, we conform to that?

THE COURT: Yeah, yeah.

MS. MCVEY: Your Honor, just for the record,
I think you mentioned the oyster roast and somebody
told him about something. I'm not sure how much of
that actually came in in front of the jury.

THE COURT: Oh, I think enough came in about
that that they got all wound up about what could be
said and who could be talked about and so forth and so
on. But Mr. Perry said, right out of the stand, that
after that he did research and then he terminated all
use of Johnson & Johnson baby powder.

MS. MCVEY: Absolutely. I just want to say
even without that, there's enough in the record.

THE COURT: Right, right. Very good.

All right. You may continue, Ms. Pepke.

MS. PEPKE: Thank you.

This —— this point really goes more to how
the verdict form is set up, so it's going to sound a
little esoteric, but it really does matter.

Punitive damages are not allowed for strict
liability or loss of consortium claims; and so, that,

we would ask to the extent the punitive damages request
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relies on those two claims, that that be denied. And
it matters because there's going to need to be
directors on the verdict form, so they'd only get to
punitive damages ——

THE COURT: All they're going to be asked on
in the verdict form that will be submitted now is
whether the conduct of your client —— if they find a
verdict for plaintiff.

So if they answer that number "yes," then
they're going to be asked to go to the next number —— I
just don't know what that number will be on the verdict
form —— which is the thing that says, do you find for
the plaintiff or the defendant or whatever it says.

And if they answer that we find for the
plaintiff, against the defendant, then they're going to
be asked, do you find that the conduct of the defendant
was willful, reckless, and wanton.

That's all they're going to be asked.

MS. PEPKE: And I think my point is ——

THE COURT: The award of punitive damages and
the basis upon which it would be awarded would be in a
second phase.

MS. PEPKE: I agree with that. And my
only —— when I'm thinking in my head, the problem we

would get into is if, by chance, they found only for

1783
RoA_19307




W 00 Jd4 o U b W N B

N N M MMV DN P P P P PP R PR R
o b W N B O OV 0 4 oo U0 b W N B O

plaintiff on strict liability and then for defendant on
negligence and fraud, then they don't even get to
the —

THE COURT: I think the verdict form is going
to make that clear. I promise you. We will revisit
that again when we look at the —

MS. PEPKE: Thank you, Your Honor.

THE COURT: -- verdict form.

MS. PEPKE: Then I'm holding my arguments as
to punitive damages as to successor liability.

THE COURT: Yes. Best when we get to the
verdict form, we'll come back to that issue.

MS. MCVEY: So I don't think we need to give
direction on the verdict form. Let's say they find for
the plaintiff on strict liability and the defendant on
negligence, and they find recklessness. That simply
means is we don't go to the punitive phase because we
can't get punitive damages on strict liability.

THE COURT: That's correct. That's correct.

MS. MCVEY: But if they find negligence, we
go — and they check yes, then we go to the punitive
phase. That's easy.

THE COURT: Very easy.

MS. PEPKE: So we just need to put directors

on.
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MS. MCVEY: No, we don't need to put
directors on it. It will be clear.

MS. PEPKE: Strict liability, yes; negligence
no; recklessness, yes. Okay, we don't go to a next
phase.

THE COURT: Correct. And I will put that —-—
and I will then put that on the record. And I have
many times, we've had plenty of them where we didn't

have punitive damages.

MS. MCVEY: I don't think you even need to
address it because we'll know what they find.

THE COURT: That is correct. At the time
when I read the verdict and —— I will put on the record
exactly that.

MS. PEPKE: Understood, Your Honor.

THE COURT: All right. Very good.

Now, what's your next thing?

MS. PEPKE: Fraudulent and fraudulent
misrepresentation.

THE COURT: Where is that?

MS. PEPKE: That is the first one, Page 4.

THE COURT: All right.

MS. PEPKE: So it's critical in this claim to
understand that all of the elements must be met and

there are two, really, that are an issue for this
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motion.

First, there has to be identified a specific
representation of fact that the plaintiffs
detrimentally relied on. And plaintiffs have failed to
introduce any specific representation of fact that was
relied on, and certainly not by Mr. Perry.

So what we have heard and when —— Mr. Perry
testified is that as a child and growing up, his family
used Johnson's Baby Powder because it was a, quote,
family brand and they trusted it. But he didn't
identify any specific fact that he relied on in using
it.

THE COURT: Well, let me point out to you,
Ms. Perry [sic], one of the dramatic moments in the
testimony was when he looked at the jury, right to
begin with, and said, I relied on the safety of this
product and I was let down, or words to that effect.

He —— he testified about the reliance that
the product was safe very early in his testimony. I
think it was some kind of picture on the screen when he
did that.

So, if you're saying that he —- that there's
no evidence of a specific representation, specific
representations are —— the record's replete with that,

J&J advertisements and all that kind of stuff. We went
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through all that.

And then when he got on the stand, that's
exactly what he referred to when he said he relied upon
the safety of the product and the —- that they said it
was safe, to his detriment. I don't know the
colloquial —— I can't quote exactly the colloquial way
he described it.

I think there is plenty, whether it's a
scintilla or, as Mr. Brown suggests, something that a
reasonable person can rely upon. Either way, I think
there's enough evidence in the record to support
fraudulent —-- to support a specific representation. So
that's your first thing about fraud. I deny it.

MS. PEPKE: Your Honor, then I'll just rest
on the brief where we point out that statements about
opinion are puffery, like, it's the mildest or the, you
know, purest, those would not constitute facts for
purposes of this claim.

THE COURT: Yes, but, of course, you know, we
know what —— we know that —— we know what was said,
that you say is puffery.

But we also have a mountain of evidence in
this record that Johnson & Johnson meant to say to the
public, and did say to the public any number of times,

there is no asbestos in that tale. Our talc is
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completely safe, so forth and so on. So there's not
only the conclusory thing that Mr. Perry refers to but
the underlying position of Johnson & Johnson to the
general public about that. There's all kinds of
evidence in the record about that.

MS. PEPKE: And I think you probably already
addressed —- the second point was that there's no
evidence that at the time he was using Johnson's Baby
Powder, that he relied on any of those specific
statements of fact.

THE COURT: And I would say that there's
evidence —— scintilla—-wise, and that a reasonable
person could rely upon —— that at the time he used it
and all during the time he used it, as a young person,
as a growing person, as an adult, that he —— it was
represented to him by the company it was safe and he
relied upon that.

MS. PEPKE: Thank you, Your Honor.

THE COURT: All right.

MS. PEPKE: That takes us to the negligence
per se argument. Let me get to the page. 1It's our
Page 9. I'm not even sure we need to address it
because it wasn't included in the proposed jury
instructions that plaintiff submitted as a separate

kind of charge. Or —
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THE COURT: I always charge on it, but

MS. PEPKE: -—— or claim.

MS. MCVEY: So Your Honor, I can
short—-circuit, I think, you know, the argument about
negligence per se is that the strict liability statute
provides for that.

THE COURT: Right.

MS. MCVEY: But I don't think you need to
rule on that because I don't think we're going to
address it per se.

What we're going to have is a charge on
strict liability, we're going to have a charge on
negligence and a charge on fraudulent
misrepresentation.

So I think those are the only things really
needed to rule on, and my argument would be subsumed in
those three causes of action.

THE COURT: Well, let's let her argue it
because she may feel like subsumed means that somehow
you can pull it back out of the box and talk about
negligence per se.

And she wants to make it clear that she
doesn't think negligence per se is justified in being
placed before the jury, so go ahead with your argument.

MS. PEPKE: Thank you. I just need to make a
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record on that. We believe that under the —- there's
actually a case directly on point on this from the
district ——

THE COURT: Which one?

MS. PEPKE: District of South Carolina,
federal court, Marshall v. Lowe's Home Centers. That's
2016 Westlaw 4208090, District South Carolina 2016.

They address this exact argument and their
holding was negligence per se, if you try to hook it to
the strict liability statute, simply becomes
duplicative and will create an inconsistent —-- a chance
of an inconsistent verdict. It just becomes a circular
argument, that you trigger strict liability and,
therefore, it triggers negligence.

THE COURT: This is Dave Norton's case,
Mitch?

MR. BROWN: Judge Harwell.

THE COURT: Oh, Harwell. All right. I'm not
thinking about the right one. All right. I'm looking
in your brief at Page 10. I'm looking right at it.

Your brief says that you're entitled to a DV
on per se because it's duplicative of your strict
liability claim.

MS. PEPKE: It's duplicative, circular. I

mean, there's a lot of different ways you can explain
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it. It becomes duplicative because it proves itself.
The minute you get strict liability, you would then
necessarily get a negligence per se, which collapses
into each other. If the jury's instructed on both,
they could come out inconsistently.

MS. MCVEY: Just to be clear, we're not
asking that a negligence per se charge be given.

THE COURT: All right. To the extent that
this argument is an argument that, all right, I should
not charge negligence per se, it is granted.

MS. MCVEY: Thank you, Your Honor.

MS. PEPKE: Thank you, Your Honor. That was
a nice way to deal with that, Your Honor.

THE COURT: All right. What's the next one?

MS. PEPKE: I think it takes us to our design
defect claim, which is —— I sure wish I would have put
page numbers on this outline.

THE COURT: That's all right. We can get to
it.

MS. PEPKE: I think it's our second argument,
which would be Page 6.

THE COURT: All right. Hang on.

MS. PEPKE: 1It's a pretty straightforward
argument. Design defect, of course, is a theory of

product liability that rests on a claim that the
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product as intentionally designed is defective; and, of
course, Johnson's Baby Powder was not intentionally
designed to include asbestos. It is essentially being
alleged as a contaminant, and so, it simply doesn't fit
a design defect theory of recovery upon the product
liability. It's a manufacturing defect claim.

THE COURT: Well, I don't know. Young versus
Tide Craft, I think is going to shoot that one down;
but, anyway, go ahead, Ms. McVey.

MS. MCVEY: Your Honor, it's both a design
defect and a manufacturing defect.

THE COURT: That's right.

MS. MCVEY: The design defect —-

THE COURT: And that's what you —— you have
asserted each.

MS. MCVEY: That's right. The design defect
is that they intended to put talc in their baby powder.
And the talc —

THE COURT: And they knew that the talc they
put in had asbestos in it. They knew that the asbestos
is associated from a mineralogical standpoint with
talc, et cetera, et cetera, et cetera. And this we've
covered in many different cases.

So it's design and manufacturing for that

reason. Is that —— you know, all right. And —— and
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it's —— all right. 1It's buttressed by the argument of
alternative design, and the alternative design would be
not to use the talc, but to use cornstarch.

MS. MCVEY: Absolutely. And that's been the
evidence in this case.

THE COURT: I want y'all to know, by the way,
that every day when I have my shower, I use
Johnson & Johnson baby powder.

MS. MCVEY: With cornstarch?

THE COURT: Yes, and I began —— I began to
use it in the —- I was trying to think this morning

when I was taking my shower. But I think I began to

use it shortly after my youngest was born in 1980,
because I read something that said that —— you know,
there was this thing that there might be asbestos in
baby powder.

And I went to the drugstore the next time
because I —- you know, in the south, with no air
conditioning, you use baby powder all the time. And
darned if they didn't have cornstarch baby powder on
the shelf, and I grabbed some. I said, hmm, feels like
regular old baby powder to me.

So I just want you to know, that's still a
thing for a lot of folks in the south, but that's

what —— that —— it's the design defect is the —- plays

1793
RoA_19317




W 00 Jd4 o U b W N B

N N M MMV DN P P P P PP R PR R
o b W N B O OV 0 4 oo U0 b W N B O

into that alternative design thing, is the way I'm
looking at it, Ms. Pepke.

MS. PEPKE: Understood. So I think that was
denied.

THE COURT: Right.

MS. PEPKE: Our next argument is on Page 11
and it is the argument that plaintiffs is failed to
establish proximate causation. It's a very detailed
argument. It goes on for many pages.

We're happy to rest on our briefing, if Your
Honor would allow, but the argument is essentially they
have —

THE COURT: Give me a Jjust kind of summary.

MS. PEPKE: Sure, Your Honor.

Their expert, Dr. Madigan, did not present
any epidemiology. He just presented a map that would
link any kind of dose that Mr. Perry was actually
exposed to —— in fact, there's been no dose calculation
given for Mr. Perry.

And as Mr. Longo — Dr. Longo said when he
was on the stand, he couldn't even say for reasonable
surety that it was Johnson's Baby Powder that caused
the mesothelioma —— Mr. Perry's mesothelioma.

THE COURT: Well, this is, of course, the ——

the heart of it is the —— the Loreman—-Henderson case
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that establish that the proximate cause must be viewed
in terms of substantial —— substantial factor test.

That's really the heart and soul of what your
argument is about; and, again, at this stage in the
proceeding, I think there is enough evidence —- there's
a scintilla of evidence and enough evidence upon which
a reasonable person could rely to submit to the jury
the proximate cause issue.

I think it is well made out and I think the
analysis upon —— the Supreme Court most recently, in ——
and the Court of Appeals most recently in Edwards
versus Scapa Waycross supports my point in that regard.
So I know you think it supports yours.

And I think all the right cases are cited in
here, but I will send it to the jury and deny the
directed verdict motion.

MS. PEPKE: Thank you, Your Honor.

We had also moved on loss of consortium, but
simply because it's derivative of the claims we believe
should have been dismissed, because you denied our

motion on the other claims, that's obviously denied as

well.

The remainder of ——

THE COURT: Right, and just for the record,
that is correct. Derivative of the other claims and on
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which directed verdict has been denied. Therefore, DVS
to loss of consortium is similarly denied.

MS. PEPKE: And then the remainder of the
issues really went to the successor liability questions
that we kind of hashed out, and we would save for
Phase 2 if we got there. It was our argument that
successor shouldn't be —— aren't liable for punitive
damages and there's no direct claim of fraud or
punitive damages against them for their conduct.

THE COURT: Right.

All right. One of the things I want to be
sure that we talk about if we need to, at this stage,
there's a whole issue I hear about the empty chair,
about superseded intervening cause.

Mr. Brown, for example, thinks the empty
chair is very, very different from superseding
intervening cause.

I can tell you that these cases are very hard
to diagram sentences of. What the nuns taught me is
not sufficient to deal with some of what our Court has
said, particularly in Smith versus Tiffany, but I don't
blame the Court for that. The Court is very favorable
to interpreting the statutory law.

That's what we've been doing in all of this,

is it all gets back to what the legislature did when

1796
RoA_19320




W 00 Jd4 o U b W N B

N N M MMV DN P P P P PP R PR R
o b W N B O OV 0 4 oo U0 b W N B O

they passed the so—called Tort Reform Act.

So I am concerned we don't lose sight of and
nobody waives anything at this point with regard to
their positions about empty chair and superseding —-
superseding intervening cause. I think empty chair is
awfully hard to do in cases like this.

The Court has really put the clamps on being
able to just —— if you were in Michigan or some of
these other states and point to another one, and, boy,
if that turns out to be involved, the plaintiff's just
out of luck if the other one is somebody they've
already settled with or can't be found or for whatever
reason.

South Carolina is different from that. The
people that are going to be the focus of the parties
are those that are before this Court and this jury.
And the only way you avoid that is to say that there is
an empty chair out there.

Mr. Brown, I want to be sure that y'all cover
whatever you need to cover because this is the time.

MS. PEPKE: I'm going to tag him in.

THE COURT: Because I want to make it clear
that at least until I am shown otherwise, I will
continue to rule as I have in all of these asbestos

cases, that because of the language of Smith wversus
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Tiffany in particular, but also what is said in Machin
versus Carus, although its fact pattern's a completely
different one.

It's something —— somebody that can't be
sued. It's the employer in a comp setting. But the —-
what I think the Court has made clear is the General
Assembly tried to protect the empty chair in the
statute. But what does that mean?

In the context of the rest of the statute and
not putting in there what we think would be fair and
equitable, which I have been asked many times by
defense lawyers to do, but what the language actually
said, it ends up that the empty chair is going to have
to be some party that is not in the case.

That who's —— no matter how —— what badness
the defendants in this case did, this outside empty
chair, negligence intervened and superseded the
negligence of the party that's in this claim. That's
the way I read it because of the whole construct of
what Smith versus Tiffany says.

MS. PEPKE: And I'm certainly going to tag
him in in a minute.

THE COURT: Mitch, I just don't know that
that's where I am; and, therefore, I don't want to it

to be said that you waived that argument or we haven't
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gotten there yet or anything of that nature, so that's
why I'm raising it.

MS. PEPKE: And I want to be clear, are you
asking us specifically because you're wondering who we
want to put on the apportionment line? Is that what
this is leading to?

THE COURT: Well, you're going to get there
anyway because I think we've got some very different
ideas about whether, and in what way, you could
apportion. You can't apportion with people that are
not in the case, and there's only one person in the
case besides AII, so

But in —— in addition, I think to
apportioning, what I think Johnson & Johnson is also
arguing is that I don't care what we did, there's
another cause there that had nothing to do with us.

Or at least that is what I interpreted by
some of the submissions you've made. I don't think you
can make that the way this case has been tried. But I
don't want that to be a ball that's dropped because we
didn't raise it at this time.

MS. PEPKE: I'm going to tee it up and then
hand it over to him, just to make sure that Mitch is —-

THE COURT: I'm not trying to overcomplicate

this thing or throw something in that y'all hadn't
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tried, but I don't want it to be said later on, wait a
minute, you closed the door on us before we had a
chance to say anything.

MS. PEPKE: Sure.

So the intervening superseding cause, I think
you described that correctly, in the sense that it
doesn't matter what the —— the —- the defendant in that
certain case did, bad acts. There's another bad act
that came in and supersedes.

THE COURT: Superseded it, right.

MS. PEPKE: That is not what we're arguing.

What we're arguing is we didn't do it,
period. There's no asbestos in it. Even if there was,
it was so low it couldn't have caused it, so there is
no —— there is no bad act. It was the empty chair over
here. It was the brakes. And we've given you
information for that.

THE COURT: 1Is your empty chair the brake
manufacturer?

MS. PEPKE: Yes, it is, Your Honor.

THE COURT: Okay. If that puts a different
light on it, I will hear Ms. McVey on that; but if
that's what you say the empty chair is, is the brake
manufacturer, then that's a different scenario.

Of course we don't know who the brake
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manufacturers were or anything about it, but that may
not matter. Something else happened and the big
clouds, the big black clouds are so terrible, that's
what caused it. But what proof there is of that, we
don't know.

But I am not to that point yet. I'm just
trying to be safe. But if that's what you say it's
going to be, then my fears will go away. I'm not
worried.

MS. PEPKE: I'm interested to hear what you
thought of my opinion.

THE COURT: I thought you might be getting
into some of the defendants that were settled out of
this kind of thing.

MS. PEPKE: Well, we obviously preserve
our ——

THE COURT: Yeah, but in the bigger picture,
but there's been no evidence put on about any of that.

MS. PEPKE: We preserve our position on Smith
versus Tiffany, but we understand that you have ruled
the defendants will not be on that —

THE COURT: All right. I think I got you.

Ms. McVey.

MS. MCVEY: And I just want to make sure in

addressing the brakes, there's a couple points I want
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to take. One, there's not a single expert that they
brought in here —

THE COURT: There's not.

MS. MCVEY: -- to say that it was —-

THE COURT: We're just talking about a
scintilla of something upon which a reasonable person
could rely. I think they've got a scintilla here
because they got the worked on brakes and he had 62
brake jobs.

Now, that's all they really got, but that's a
scintilla, in my view, of something upon which a
reasonable person could rely. Now, can they prove that
so that the jury can render any kind of verdict on it?
That —— that's —

MS. MCVEY: Well, Your Honor, and to win
that, they have to show that the brakes were the cause.

THE COURT: Right, but you get ——- they got a
case to put up. If they choose not to put a case up,
then you may be going to make some directed verdict
motions of your own.

MS. MCVEY: I understand that.

THE COURT: And that would be the time to
explore these matters.

MS. MCVEY: Perfect. And just to the extent

that we were talking about the wverdict form at all, the
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brake manufacturers, of course, could not go on this
verdict form.

THE COURT: That's correct.

MS. MCVEY: Okay. Thank you, Your Honor.

THE COURT: But, you know, if you were to
find an intervening superseding cause and it was
identified as such, you could find it as such, then you
wouldn't have to put it on the verdict form. It would

be proof that it wasn't their fault.

MS. MCVEY: It would be a defense verdict.

THE COURT: They said —— their whole deal is,
it wasn't our fault. Period. End of conversation.

MR. BROWN: Your Honor, the way we interpret
it, without —— I know you've already read the brief, so
I won't go through the brief, but is the plaintiffs —

THE COURT: Do what?

MR. BROWN: I'm sorry. The plaintiff
shows ——

THE COURT: Come up here to the mic, Mitch —
Mr. Brown.

MR. BROWN: Thank you.

The plaintiff, Your Honor, shoulders the
burden of proof and causation.

THE COURT: Yes.

MR. BROWN: And that can't be shifted owver to
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the defendant, that basic proof of causation and fact.
Okay. And so if there is evidence, which there was,
both factual evidence from the witness himself, the
plaintiff, and from experts, that talked about it, in

his exposure, Dr. Longo was one, there might have been

others.

MS. PEPKE: Haber.

MR. BROWN: Haber. Then that issue of
that —— this is not —- asbestos was not the cause.
Instead, there's an alternative evidence of a different
cause.

MS. PEPKE: The Johnson's Baby Powder wasn't
the cause.

MR. BROWN: Yeah, the asbestos —— the
evidence of asbestos related to Johnson's Baby Powder
was not the cause —-- thank you, Ms. Pepke, for fixing
my sentence there —- but instead, the brake dust
evidence was the cause.

THE COURT: Of the mesothelioma?

MR. BROWN: Yes. That evidence has come in.
The plaintiff has the burden —— once that —— once that
comes in, our argument is, first, in the briefing, we
think the parties should be put on the verdict form.
But understanding the Court doesn't agree with that,
then at least we get to the empty chair, where we can
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say as a cause of fact matter, they have the burden of
proving that this evidence that came in, you know, that
wasn't the cause.

THE COURT: Right.

MR. BROWN: And so that is the defense that
the statute preserves for us to make that empty chair
defense, so that's what we are asserting.

But what Ms. McVey said a minute ago was it
was our burden to prove something. That's not ——

THE COURT: It would be, if the —— empty
chair is an affirmative defense.

MR. BROWN: That's the part I don't agree
with, Your Honor.

THE COURT: Well, see, now, I — that's what
I spent from about 2:30 forward this morning doing, is
looking at that wvery thing.

MR. BROWN: The —- the Supreme Court cited
some Tennessee law that they adopted, said they agreed
with. I looked back at some of that law. They're
really talking about a series of things that the
plaintiff has a duty to prove. I don't think if
there's no evidence, you know, that —— that anyone else
had a causative fact that is fair, probably, to point
at that person.

THE COURT: Yeah. And here's the problem:
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We don't have any —— in this particular thing, we don't
have any quantification, not one piece of
quantification evidence, other than some clouds. We
don't have any evidence as to —— we got somebody saying
brake dust puts out a lot more asbestos than talc, if
it puts out any. But they don't quantify.

I mean, that —— that's what we got. Very
slim sort of thing, a suggestion that, hey, it's
brakes. The brakes are bad. But nothing was put up at
all to quantify that, and that's where I'm going to
have some problems.

MS. PEPKE: Your Honor, the numbers got a lot
in trial, but we —— there was evidence and
quantification. Dr. Longo provided the quantification,
and not only in his report —-—

THE COURT: Dr. Longo said that some brakes
could emit 40 percent —— that rather than this point
blah, blah, blah percent that is contained in talc,
that brakes, and some other industrial thermal
installation exposures could emit 40 percent of
whatever he said, some big number; right?

MS. PEPKE: Yes.

THE COURT: That's certainly in there.

MS. PEPKE: It was exposure.

THE COURT: But it wasn't quantified as to
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this exposure at all, nor was the empty chair
identified. That's the part that I really got the
heartburn about.

MS. PEPKE: But they were.

MR. COWAN: Could I jump in here, Your Honor?

THE COURT: I'm telling you, you guys, you
know ——

MS. PEPKE: 1I'll say it. The affidavit
identified —— that was submitted identified Bendix as
the —— as the brakes.

MR. COWAN: And NAPA Rayloc. It's in
evidence.

THE COURT: Well, it identified a
manufacturer, but it didn't give you anything about

volume or when it was used or anything like that.

That's what I've got such a problem about.

In this J&J case, there was a lot of
information about how much you used. 1In fact, Longo
said he thought it was 5 tons over the course of his
lifetime.

MS. PEPKE: He gave the same information on
brakes.

THE COURT: Huh?

MS. PEPKE: He gave the same information on
brakes as Mr. Perry.
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THE COURT: Well, I have to look at that, but
I can tell you that I think you'wve got a lot of
problems with identifying the empty chair.

MS. MCVEY: Could I respond?

THE COURT: Yeah, I'm going to let you
respond at a certain point. We had three different
arguments up here.

MS. MCVEY: I know. My head was spinning.

Just briefly, Your Honor. The evidence in
this case is that the —-- the exposure that Mr. Perry
had to Johnson & Johnson's Baby Powder on its own is
enough to cause the development of this mesothelioma.
All right?

Now, Dr. Longo and others did say that the
brakes could have contributed; right? They say that.
Not one person comes in here, not one, and says it was
the sole cause. Not one.

THE COURT: Then that's what the —- that —-
that's the distinction. If it were just a contributing
cause, you know, we know, classically, that what people
say in terms of dose is every dose counts towards the
ultimate cumulative dose you get.

But that's not what we're talking about here.
We're trying to identify a particular source as a

source that would have superseded and intervened, no
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matter how much baby powder the —— it would —- this
exposure would have superseded all the exposure to J&J.

MS. MCVEY: That's right. And -- and, Your
Honor, it's important because there are a couple of
things. One, the digestion showed tremolite and
winchite.

THE COURT: Yes.

MS. MCVEY: Brakes are made of chrysotile.

THE COURT: Yes.

MS. MCVEY: No one —— they didn't have an
expert that said brakes were the sole cause; right?

THE COURT: That's correct.

MS. MCVEY: Their experts don't even say it's
a cause at all. So what they rely on are what our
expert said, and our expert said it certainly
contributed. It could have.

THE COURT: Yes.

MS. MCVEY: But Johnson & Johnson's Baby
Powder was a substantial factor in the development of
this disease.

THE COURT: Right.

MS. MCVEY: But it certainly wasn't —- the
brakes were not the only cause. They weren't the thing
that caused it, and they have no expert testimony to

dispute any of that; and, in fact, theirs is the exact
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opposite.

So I'm now interested to see how they argue
it, because it's a difficult argument for them to make
when their own experts won't do it, but I think they're
entitled to make the argument perhaps, but they're not
entitled to put anybody on the wverdict form.

MS. PEPKE: We're not asking for that.

THE COURT: We're not talking verdict form.

MS. MCVEY: But even then, an intervening or
superseding cause? It's not an intervening or
superseding cause.

MS. PEPKE: We haven't asked for ——

THE COURT: Well, y'all don't talk to each
other, please. Please.

Are you finished —

MS. MCVEY: I think —

THE COURT: -- Ms. McVey?

MS. MCVEY: Yes, ma'am.

THE COURT: Good. Take your seat.

Ms. Pepke.

MS. PEPKE: Okay. There was a lot that went
on there; but, as to the brakes, if the jury believes,
as we offered, that there was either no — no