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THOMAS, J A JUry convicted Cope of murder, two counts of first degree criminal sexual 
conduct, criminal conspiracy, and unlawful conduct towards a child He was sentenced to life 
ImpriSOnment, plus thirty years [1] Cope appeals We affirm the convictions for murder, two 
counts of criminal sexual conduct In the first degree, and unlawful conduct toward a Child, and 
reverse only as to the charge of conspiracy 

FACTS/PROCEDURAL HISTORY 

Between approximately 2 00 and 4 00 a m on Thursday, November 29, 2001, 12-year-old 
Child was murdered In her bedroom Billy Cope her father, testified he awoke at 6 00 a m 
and called out to wake her When she did not respond, he went to her room where he found 
her body lYing on her bed Cope called 911 He told polIce he did not hear any sounds that 
night because he sleeps With a sleep apnea machine that makes a loud nOIse Police chpr-k-t:>ri 
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the exterior and interior of the house for any signs of forced entry, including all the doors and 
Windows, but everything appeared to be secured One of Cope's two younger daughters 
(Sister) testified she and Child lockeq both doors before they went to bed that evening 

Cope was standing outside when Jason Dillon, an emergency medical techniCian (EMT), 
arrived at the house Cope advised Dillon and another EMT that Child had been dead "four 
hours" Dillon did not ask Cope If he meant "for" or "four" Cope told Dillon that Child choked 
herself With her blanket He also told him he found Child naked and he dressed her The 
forensIc pathologist, Dr James Maynard, arrived and found Child lYing on her back on her bed, 
With her shirt pulled up and her left breast exposed He testified It appeared she had not 
dressed herself because her bra was unattached and her pants were pulled up unevenly 

Dr Maynard performed Child's autopsy and determined she had been beaten, strangled, 
severely sexually assaulted, and sodomized, most likely With a blunt foreign object such as a 
broom handle or a dildo Dr Maynard testified he believed Child had been repeatedly sexually 
abused and sodomized over a period of time not Just the night of the murder He testified It did 
not appear Child was strangled by her blanket He further testified some of Child's injuries 
were consistent With a 300-pound man Jumping on her [2J DUring the autopsy, Dr Maynard 
discovered a bite mark on Child's right breast and took a swab of the area Upon testing, It 
was discovered the saliva matched co-defendant James Sanders' DNA Dr Maynard testified 
the brUise on Child's breast was a similar age as the rest of her InJUrieS, which all seemed to 
be Inflicted at approximately the same time The police also discovered semen on Child's 
pants, which matched Sanders' DNA No other semen was found on or near Child's body 

Cope was first Interviewed at the police station at about 8 00 a m on November 29,2001 
Cope consented to giving samples for a DNA test Later that same day, about 12 00 pm, 
police again Interviewed Cope HIS story changed slightly In the second Interview as to the 
time hiS daughters went to bed and whether he had to kick In Child's bedroom door to enter 
her room that morning Cope was allowed to leave the station after the second interview At 
10 50 pm, police picked Cope up from hiS mother's house to take him back to the police 
station for a third mtervlew After the third Interview, the officers deCided to arrest Cope 

Charlene Blackwelder, detective for Rock HIli Police Department, took the arrest warrant to 
Judge Margy McNeely between 3 00 and 4 00 a m on November 30,2001 Judge McNeely 
Issued the warrant based on the fact that Cope was the only adult home at the time of the 
murder, and there was a lack of eVidence of forced entry Cope was placed In a cell at about 
2 30 a m and he was charged With murder at 4 31 a m 

Later, on the morning of November 30th, Cope was served With three warrants for unlawful 
neglect toward a minor child QJ Blackwelder testified she served Cope With these warrants 
prior to hiS transportation to the Moss Justice Center at about 10 00 a m for hiS polygraph 
examination Michael Baker, polygraph examiner at York County Sheriff's Office, read Cope 
hiS Mlranda[1] warnings and Cope voluntarily waived h~s constitutional rights After the exam, 
Baker Informed Cope he had failed the polygraph exam Lieutenant Herring and Baker 
continued questioning him Cope gave hiS first confeSSion at 225 P m Cope stated he awoke 
at 300 a m to use the bathroom, went Into Child's room, and masturbated while she was 
sleeping Child woke up and said, "gross, daddy," which angered Cope, so he jumped on top 
of her and began sWinging hiS fists at her head He slammed her head onto a Video game on 
her bed and strangled her With both hands He also used the blanket to choke her Cope then 
used a broom handle both an ally and vaginally on Child Before gOIng back to bed, he deleted 
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temporary Internet files from his computer and threw away his dildo 

At a bond heanng on December 1, 2001, Cope was approved for representation by a public 
defender Later, on December 2,2001, he told the police he wanted to talk to them agarn On 
December 3,2001, officers spoke With Cope again and Cope told them his pnor statements 
were Incorrect In his second confeSSion at 9 45 am, Cope said he was asleep and had a 
dream about an old glrlfnend that had aborted his child He got so angry that he jumped on 
her, beat her, and raped her With the broom He did not realize It was Child until he fell 
backwards and was jarred to his senses He then tned to throwaway everything In the house 
that made him look gUilty and he pulled up her pants He went back to bed and when he woke 
up, he hoped It was a dream After his second confeSSion, Cope agreed to go back to his 
house With the police to reenact the cnme on Videotape Cope gave his third confeSSion at 
4 55 P m when they returned to the police department In the third confeSSion, Cope 
confessed he had been gOing Into Child's room since the end of October and "plaYing With her" 
by fingenng her while she was asleep That nrght, when he went Into her room, she was 
asleep on her stomach and he Inserted hiS dildo inSide her, waking her He then attacked and 
strangled her He cleaned up, closed her bedroom door, and went to bed 

Dunng Cope's third confeSSion, Cope's appointed counsel arrrved Captain Cabanrss of the 
Rock HIli Police Department testified he Informed Cope an attorney was there to meet With 
him, but Cope replied he did not want to see the attorney Cope signed a statement to that 
effect 

Cope presented an expert who testified he scored Cope's polygraph examination and Cope 
passed the examination Cope presented another expert, Dr Clay NiChols, who testified 
Child's Injunes were not specifically consistent With a 300-pound man Jumping on her and 
there was no Indication a broom was used on Child In the assault Nichols also testified he did 
not see any signs of chroniC sexual abuse Additionally, Cope presented a locksmith to testify 
the doors could be opened With either a credit card or dnver's license or by picking the lock 
Without shOWing signs of forced entry 

The JUry conVicted Cope and thiS appeal follows 

LAW/ANALYSIS 

I EVIDENTIARY ISSUES 

"In cnmlnal cases, the appellate court SitS to review errors of law only" State V Wilson, 345 
S C 1, 5, 545 S E 2d 827, 829 (2001) The admiSSion or exclUSion of eVidence IS wlthrn the 
sound discretion of the tnal court and Will not be disturbed absent an abuse of discretion 
State V Rice, 375 S C 302,314,652 S E 2d 409, 415 (Ct App 2007) 

A Admissibility of Similar Crimes 

Cope argues the tnal court erred In refUSing to admit eVidence of Similar cnmes In the Rock HIli 
area allegedly perpetrated by Sanders Cope argues he should at least have been able to 
Introduce eVidence of the other crrmes Without referring to Sanders as the perpetrator Cope 
cites numerous junsdlctlons and legal articles Indicating when a defendant IS attempting to 
Introduce "other cnmes" eVidence, the court should apply a lower standard of similanty We 
disagree 
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The admissibility of "other crimes" eVidence IS governed m South Carolina by Rule 404(b) of 
the South Carolina Rules of EVidence, which provides "EVidence of other Crimes, wrongs, or 
acts IS not admissible to prove the character of a person In order to show actton m conformity 
therewith It may, however, be admissible to show motive, Identity, the eXistence of a common 
scheme or plan, the absence of mistake or accident, or mtent" Rule 404(b), SCRE, see State 
V Lyle, )125 S C 406, 416, 118 S E 803, 807 (1923) (findmg such eVidence admissible to 
show motive, Identity, the eXistence of a common scheme or plan, the absence of mistake or 
accident, or Intent) To be admissible, the bad act must logically relate to the crime with which 
the defendant has been charged State v Beck, 342 S C 129, 135, 536 S E 2d 679, 682-83 
(2000) If the defendant was not convicted of the prior Crime, eVidence of the prior bad act 
must be clear and convlncmg State V Fletcher, 379 S C 17, 23, 664 S E 2d 480, 483 (2008) 
Clear and convincing eVidence IS more than a mere preponderance, but less than IS required 
for proof beyond a reasonable doubt kL at 24,664 S E 2d at 483 

Although often discussed as similarity between Crimes, the separate acts must be more than 
merely similar In results There must be "such a concurrence of common features that the 
various acts are normally to be explamed as caused by a general plan of which they are the 
mdlvldual mantfestatlons" State V Tutton, 354 S C 319,331,580 S E 2d 186, 193 (Ct App 
2003), State V Hubner, 362 S C 572, 584,608 S E 2d 463, 469 (Ct App 2005) (diSCUSSing 
admissibility of "other crimes" In Criminal sexual conduct case) 

Even If prior bad act eVidence IS clear and convlncmg and falls wlthm an exception, It must be 
excluded If ItS probative value IS substantially outweighed by the danger of unfair prejudice to 
the defendant Rule 403, SCRE (provldmg that eVidence, although relevant, may be excluded 
If ItS probative value IS substantially outweighed by the danger of unfair prejudice), State v 
Gillian, 373 S C 601,609,646 S E 2d 872, 876 (2007) (applymg probative versus prejudicial 
test of Rule 403, SCRE, to "other crimes" eVidence) 

Some JUrisdictions lower the standard of similarity necessary for admiSSion of eVidence of 
"other crimes" where a defendant IS attempting to mtroduce the eVidence See State V 
Garfole, 388 A 2d 587, 591 (N J 1978) (stating "a lower standard of degree of similarity of 
offenses may justly be reqUired of a defendant uSing other-Crimes eVidence defenSively than IS 
exacted from the State"), see also Untted States V Stevens, 935 F 2d 1380, 1403 (3rd Clr 
1991) (applYing a lower standard and quoting Garfole), Untted States v Cohen, 888 F 2d 770, 
776 (11th Clr 1989) (fmdmg standard for admiSSion relaxed when the eVidence IS offered by a 
defendant) ThiS IS sometimes called the "Reverse 404(b) Rule" Jessica Broderick, Comment 
and Casenote, Reverse 404(b) EVidence Exploring Standards When Defendants Want to 
Introduce Other Bad Acts of Third Parties, 79 U Colo L Rev 587,587 (2008) Even With a 
lower standard of Similarity, the defendant must stili show the other crimes are of a Similar 
nature See Rivera v State, 561 So 2d 536, 539-40 (Fla 1990) (recogntZlng lower standard of 
admiSSibility but finding other crimes dissimilar enough to determine trial court did not abuse 
dlscretton m excludmg eVidence) 

The State charged Sanders With numerous crimes occurrmg shortly after Child's death Cope 
proffered the testimony of four of Sanders' Victims Victim 1 testified that on December 12, 
2001, at about 11 30 pm, Sanders knocked at her apartment door and asked to use her 
phone He pushed her door open, knocked her down, got on top of her, and kissed her 
Sanders then raped her, demanded money, and destroyed her phone 

Victim 2 testified that on December 16, 2001, Sanders came to her house at about 1 00 a m 
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She had fallen asleep on her couch and when she woke, Sanders was standing over her She 
did not hear anyone come In the house and her dog did not bark When she screamed, 
Sanders put his hand over her mouth and pinned her under a rocking chair Sanders ran onto 
her second-floor patio and jumped off when her dog began barking and her daughter called for 
her 

Victim 3 testified that on December 19, 2001, at about 7 30 pm, she had just come home 
when Sanders came through her front door and attacked her When she tned to crawl to her 
room, Sanders placed a plastiC bag over her head When she removed the bag, Sanders put 
a rug over her head and as she was trying to remove the rug, Sanders got on top of her and 
tned to remove her pants She grabbed an Ink pen from her pocket and stabbed Sanders In 
the leg Sanders shoved Victim 3 Into one of the bedrooms, closed the door, and left At some 
pOint, he asked her for money 

Victim 4 testified that on January 12, 2002, at about midnight, she was In her room watching a 
movie when she heard a knock at her door When Victim 4 opened the door, Sanders pushed 
the door In and shoved her Into the bathroom The fight continued In the kitchen where 
Sanders kicked and pushed Victim 4 Sanders also held Victim 4 In a choke hold and tned to 
get on top of her several times While Victim 4 was on the floor, Sanders ran Into her room 
and grabbed her purse As he was trying to leave, Victim 4 grabbed a pan from the stove and 
hit Sanders with It He dropped the purse and Victim 4 grabbed her mace She tned to spray 
him, but missed She then saw a small screwdnver on the floor and swung It at him, hitting 
him at least once In the shoulder /' 

Mindful of our standard of reView, we find no reversible error In the tnal court's exclUSion of thiS 
eVidence Although there are some slmllantles between the other cnmes and Chlld's assault, 
there are also many differences For Instance, no other cnme resulted In the death of the 
victim or Involved a child None of the proffered cnmes Included the brutality of the attack on 
Child such as anal penetration and assault with a foreign object Finally, most of the other 
cnmes were not committed as late In the night as the attack on Child We affirm the trial 
court's ruling that Sanders' other crimes are diSSimilar to these facts and are, therefore, 
inadmissible under Lyle and Rule 404(b) even If reviewed under a lower standard because 
proffered by a defendant 

B Testimony of James HIli 

Cope argues the tnal court erred In excluding testimony from James HIli We disagree 

EVidence IS relevant If It tends to make the eXistence of any fact of consequence to the 
determination of the action more or less probable than It would be Without the eVidence Rule 
401, SCRE All relevant eVidence IS admissible State v Douglas, 369 S C 424,429-30,632 
S E 2d 845, 848 (2006) Relevant eVidence may be excluded If the prejudiCial effect of ItS 
admiSSion substantially outweighs the probative value of the eVidence Rule 403, SCRE The 
tnal court has broad discretion In determining the relevancy of eVidence and Its deCISion to 
admit or exclude eVidence Will not be reversed on appeal absent an abuse of that discretion 
and a shOWing of prejudice State V Gaster, 349 S C 545, 557, 564 S E 2d 87, 93 (2002) 

Cope proffered the testimony of James HIli, who IS serving a sentence for burglary HIli 
testified he was In hiS cell In a segregation Unit In prison near the end of 2002 HIli recognized 
Sanders' distinctive vOice and overheard Sanders and another Inmate laughing about how 
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easy It was to get away with cnmes Sanders allegedly stated he was IIgOlng to get away with 
what he did to that little girl In Rock HIli II Sanders allegedly IIwent on to explicitly descnbe 
what he had done II Sanders remarked about oral and anal sodomy and smothenng the child 
Finally, Sanders lIaliuded to the fact that he had got In through a window In the house and that 
he had left through the same window II Sanders objected to the eVidence as Irrelevant The 
court excluded the eVidence as Irrelevant because there were no Identifying characterrstlcs, 
noting the testimony did not specify time, place, or other circumstances We again look to our 
standard of review and determine the tnal court did not abuse Its discretion In excluding HIli's 
testimony 

C Admission of "False Confessions" Expert Testimony 

Cope argues the tnal court erred In excluding testimony of hiS false confession expert about 
two cases of coerced Internalized false confessions We disagree 

The admiSSibility of an expert's testimony IS a matter within the tnal court's sound discretion 
State V Douglas, 367 S C 498,507,626 S E 2d 59, 63 (Ct App 2006) The tnal court's 
deCISion to admit expert testimony Will not be reversed on appeal absent an abuse of 
discretion kL at 507, 626 S E 2d at 64 IIAn abuse of discretion occurs when the ruling IS 
based on an error of law or a factual conclUSion that IS without eVidentiary support II kL To 
warrant reversal, any error by the tnal court In admitting or excluding expert testimony must 
result In prejudice kL at 508, 626 S E 2d at 64 

Rule 702 of the South Carolina Rules of EVidence governs the admiSSibility of testimony by 
experts, proViding 

If sCientific, technrcal, or other speCialized knowledge Will assist the tner of fact to 
understand the eVidence or to determine a fact In Issue, a witness qualified as an 
expert by knowledge, Skill, experrence, tralnrng, or education, may testify thereto In 
the form of an oplnron or otherwise 

Rule 702, SCRE 

The precise Issue of prohibiting an expert from relating case studies to the JUry was raised In 
State V Myers, 359 S C 40, 596 S E 2d 488 (2004) In Myers, the expert[Q] was qualified as 
an expert In SOCial psychology and testified about the psychology of confessions and false or 
coerced confessions kL at 50, 596 S E 2d at 493 The tnal court In Myers prohibited the 
expert from testifying about the facts of particular cases from Connecticut and Indiana In which 
people falsely confessed to cnmes and were later exonerated kL In affirming the tnal court, 
our supreme court found the expert related some facts about the speCific cases but did not use 
names kL at 51, 596 S E 2d at 494 Furthermore, the court found no prejudice In part 
because the expert IIwas able to testify at length about false and coerced confessions II kL 
Therefore, the court found any error In excluding speCifiC case studies from the expert's 
testimony was harmless as the eVidence was merely cumUlative to the expert's other 
testimony kL ' 

This Issue was also addressed In State V Pittman, 373 S C 527,647 S E 2d 144 (2007) In 
Pittman, the trial court allowed the defendant to present "a COpiOUS amount" of eVidence 
regarding the antidepressant drugs Selective Serotonrn Reuptake Inhibitors (SSRls) 373 S C 
at 578, 647 S E 2d at 170-171 The defendant was permitted to Introduce eVidence that SSRls 
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could cause mania and other conditions, and to present anecdotal testimony regarding the 
antidepressant Paxil by a user of Paxil kL The trial court excluded anecdotal eVidence 
regarding the antidepressant Zoloft [Q] kL 

In affirming the trial court, our supreme court stated 

[T]he court was concerned about the reliability of the anecdotal reports compared 
with the reliability of reports from clinical studies done In a controlled environment 
The court was also concerned with the trustworthiness of the sources of the 
anecdotal testimony, as well as the ability of experts to establish the causal link 
between the Zoloft and the incidents Despite these concerns, the trial court 
permitted the above expert testimony regarding Zoloft obtained from reliable 
methods, consistent with the South Carolina Rules of EVidence 

The record shows a conscientious decIsion on the part of the trial court to not admit 
eVidence with questionable reliability where there was an abundance of other 
admissible eVidence found to be reliable Additionally, the trial court correctly found 
that the prejudicial effects outweighed the probative value of the anecdotal 
eVidence 

In thiS case, Cope presented an expert, Dr Saul Kassin, who testified regarding false 
confessions Dr Kassin testified as to the Interrogation techniques used by the police In 
obtaining false confessions and the techniques used In thiS case (1) false eVidence - the 
officers telling Cope he failed the polygraph, (2) positive confrontation - the officers claiming 
they knew Cope did It, (3) the officers' refusals to accept Cope's denials of gUilt even though 
he agreed to a polygraph and waived an attorney, (4) minimization - the officers suggesting 
the crime was aCCidental, and (5) interrogation while Cope was traumatized and tired 

Dr Kassin proffered testimony about Peter Reilly, who falsely confessed to murdering and 
sexually assaulting his mother, and Gary Gauger, who falsely confessed to murdering his 
parents In both of these cases, the defendants denied Involvement, were administered 
polygraphs and told they failed, believed they must have somehow committed the Crimes, and 
confessed The trial court refused to allow Dr Kassin to testify regarding speCifiC cases of 
false confession unless they were "on all fours" with thiS case and ultimately refused to allow 
the testimony The trial court In thiS case conscientiously conSidered the proffered anecdotal 
eVidence before excluding thiS testimony The theOries underlYing the study of coerced 
Internalized false confeSSions were exhaustively presented to the JUry Dr Kassin explained 
the techniques used by Interrogators that can lead to false confeSSions and Informed the JUry 
that there were "Innumerable actual cases" of coerced internalized false confeSSions 
Therefore, we find the exclUSion of the testimony regarding the speCifiC details of the Reilly 
and Gauger cases does not constitute reversible error 

o Admissibility of Cope's Statements 

Cope argues the trial court erred In denYing his motion to suppress his statements because he 
was arrested Without probable cause We disagree 

"The fundamental question In determining the lawfulness of an arrest IS whether probable 
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cause eXisted to make the arrest II State v Baccus, 367 S C 41,49,625 S E 2d 216, 220 
(2006) "Probable cause for a warrantless arrest eXists when the circumstances within the 
arresting officer's knowledge are suffiCient to lead a reasonable person to believe that a cnme 
has been committed by the person being arrested II kL A magistrate's determination of 
probable cause should be paid great deference by the reviewing court State v Sullivan, 267 
S C 610, 617, 230 S E 2d 621, 624 (1976) (reviewing magistrate's finding of probable cause 
to Issue search warrant) 

Whether probable cause eXists depends upon the totality of the circumstances State v 
George, 323 S C 496, 509, 476 S E 2d 903, 911 (1996) (finding probable cause for 
warrantless arrest) In assessing probable cause, the court looks to whether the facts and 
circumstances are suffiCient for a reasonable person to believe that a cnme has been 
committed by the person to be arrested kL 

Judge McNeely testified she Issued the warrant based on the fact that Cope was the only adult 
home at the time of the murder and there was a lack of eVidence of forced entry Based on the 
totality of the Circumstances, we agree With the tnal court there was probable cause to arrest 
Cope [Z} 

Cope next argues the statements he made after the bond heanng on December 1 st should 
have been suppressed because he applied for and was found eligible for representation by a 
public defender m] 

In State v Council, our supreme court stated 

The Sixth Amendment nght to counsel attaches when adversanal JudiCial 
proceedings have been Initiated and at all cntlcal stages The Sixth Amendment 
nght attaches only "post-indictment," at least In the questioning/statement setting 
When the Sixth Amendment nght to counsel has attached, If police Initiate 
interrogation after a defendant's assertion, at an arraignment or other Similar 
proceedings, of hiS right to counsel, any waiver of the defendant's right to counsel 
for that police Initiated Interrogation IS invalid unless the defendant initiates the 
contact himself 

335 S C 1,15-16,515 S E 2d 508, 515 (1999) (Internal Citations omitted) (emphaSIS added) 
Furthermore, a waiver IS knowingly and intelligently made where a defendant waives hiS nght 
to counsel after haVing been appnsed of hiS Miranda nghts State v Howard, 296 S C 481, 
494, 374 S E 2d 284, 291 (1988) (citing Patterson v illinOIS, 487 U S 285, 296-97 (1988)) 

Cope argues the bond heanng tnggered hiS nght to counsel We need not determine If the 
bond hearing tnggered Cope's nght to counsel because we find Cope waived hiS nght to 
counsel pnor to making hiS second and third statements m] Cope was charged With murder In 
the early morning hours of November 30th At approximately 9 00 am, Cope was served With 
the child neglect warrants and then taken to the polygraph examination where he was read hiS 
Miranda warnings Between 9 30 and 10 00 am, Cope was transported to the Moss Justice 
Center for hiS polygraph examination Baker read Cope hiS Miranda warnings and Cope 
voluntanly waived hiS constitutional rights The polygraph examination began at 11 15 a m 
After the eXamination, Baker Informed Cope he had failed Lieutenant Herring and Baker 
continued questioning Cope Cope gave hiS first confeSSion at 2 25 P m 
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On Sunday, December 2, Cope told the Rock HIli police he wanted to talk to the Investigating 
officers again Officer Herring told the Rock HIli dispatcher to Inform Cope they would speak to 
him the following day On December 3d, Cope made his second and third confessions and the 
video reenactment 

We find Cope knowingly and intelligently waived his right to counsel by initiating the contact 
with the investigating officers prior to his second and third confessions and after receiving 
Miranda warnings Accordingly, we find no error by the trial court In denYing Cope's motion to 
suppress his confessions 

II SEVERANCE 

Cope argues the trial court erred In denYing his motion for severance Cope complains the 
eVidence of Sanders' other crimes could be admitted as eVidence of third-party gUilt In a 
separate trial We disagree 

A motion for a severance and separate trial IS addressed to the sound discretion of the trial 
judge and the ruling will not be disturbed on appeal absent a showing of an abuse of 
discretion State v NiChols, 325 S C 111, 122,481 S E 2d 118, 124 (1997) A defendant who 
alleges he was Improperly tried JOintly must show prejudice before the appellate court will 
reverse his conviction State v Denms, 337 S C 275,281-83,523 S E 2d 173, 176 (1999) 

Criminal defendants who are JOintly tried for murder are not entitled to separate trials as a 
matter of right kL, State v Kelsey, 331 S C 50, 73, 502 S E 2d 63, 75 (1998) This IS true 
even when a defendant's severance motion IS based upon the likelihood he and a codefendant 
will present mutually antagonistic defenses such as accusing each other of committing the 
crime State v Leonard, 287 S C 462,473,339 S E 2d 159,165 (Ct App 1986), reversed on 
other grounds, 292 S C 133, 355 S E 2d 270 (1987) 

Admissibility of eVidence under the third-party gUilt doctrine IS governed by the rule In State v 
Gregory, 198 S C 98, 16 S E 2d 532 (1941) The rule states 

[E]vldence offered by accused as to the commission of the crime by another person 
must be limited to such facts as are inconsistent with his own gUilt, and to such 
facts as raise a reasonable Inference or presumption as to his own Innocence, 
eVidence which can have (no) other effect than to cast a bare suspIcion upon 
another, or to raise a conJectural Inference as to the commission of the crime by 
another, IS not admissible [8]efore such testimony can be received, there must 
be such proof of connection with It, such a train of facts or Circumstances, as tends 
clearly to pOint out such other person as the gUilty party 

Gre9Q[Y, 198 SCat 104-05, 16 S E 2d at 534-35 (Internal citations omitted) EVidence of 
third-party gUilt may Include (1) facts that are Inconsistent with the defendant's gUilt, and (2) 
eVidence raising a reasonable Inference as to the accused's Innocence State V Rice, 375 
SCat 317,652 S E 2d at 416 See also Holmes v South Carolina, 547 U S 319,331 (2006) 
(holding that to prohibit, on the strength of the prosecution's case, eVidence of third-party gUilt 
proffered by an accused violated the right of the accused to present a complete defense) 

Cope sought to Introduce eVidence of Sanders' other crimes In a separate trial to prove 
Sanders' gUilt and hiS ability to enter victims' homes without signs of forced entry The JUry In 
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this case was aware Sanders was Involved In Child's murder due to the presence of his DNA 
The JUry was also aware the Cope house could have been entered without signs of forced 
entry as Cope presented eVidence by a locksmith that the lock could have been picked or a 
credit card could have opened the door lock without leaving signs of forced entry The 
eVidence of Cope's Involvement, such as his confessions and the eVidence of the lack of 
forced entry, would stili have been admitted In a separate tnal We find the Introduction of the 
eVidence of Sanders' other cnmes would not have been Inconsistent with Cope's gUilt, even If 
admitted In a separate tnal, and would not have raised an Inference as to Cope's Innocence 
Accordingly, we find no error by the trial court In denYing Cope's motion for severance 

III CONSPIRACY 

Cope argues the tnal court erred In failing to direct a verdict on the conspiracy charge based 
on the lack of eVidence supporting an agreement between Sanders and Cope We agree 

"In reviewing the demal of a motion for a directed verdict, the eVidence must be viewed In the 
light most favorable to the State, and If there IS any direct eVidence or any substantial 
circumstantial eVidence reasonably tending to prove the gUilt of the accused, an appellate 
court must find that the case was properly submitted to the jUry" Kelsey, 331 SCat 62, 502 
S E 2d at 69 (1998) "In ruling on a motion for a directed verdict, the tnal court IS concerned 
with the eXistence of eVidence, not ItS weight" kL In addressing the standard of review 
where the State relies exclusively on circumstantial eVidence and a motion for directed verdict 
IS made, our supreme court has stated 

[T]he circuit court IS concerned with the eXistence or nonexistence of eVidence, not 
with ItS weight The CirCUit court should not refuse to grant the directed verdict 
motion when the eVidence merely raises a suspIcion that the accused IS gUilty 
'SuspIcion' Implies a belief or opinion as to gUilt based upon facts or circumstances 
which do not amount to proof However, a trial Judge IS not reqUired to fmd that 
the eVidence mfers gUilt to the exclUSion of any other reasonable hypotheSIS 

State V Cherry, 361 S C 588, 594, 606 S E 2d 475, 478 (2004) (emphaSIS In onglnal) (Internal 
citations omitted) 

Criminal conspiracy IS defined as "a combination between two or more persons for the 
purpose of accomplishing an unlawful object or a lawful object by unlawful means" S C Code 
Ann § 16-17-410 (2003) "The essence of a conspiracy IS the agreement" State V Buckmon, 
347 S C 316,323,555 S E 2d 402,405 (2001) "Often proof of conspiracy IS necessanly by 
circumstantial eVidence alone" State V Miller, 223 S C 128,133,74 S E 2d 582, 585 (1953) 
Nevertheless, "the law calls for an obJective, rather than subjective, test In determining the 
eXistence of a conspiracy" State v Crocker, 366 S C 394,406,621 S E 2d 890, 897 (Ct 
App 2005) Moreover, In viewing the suffiCiency of the eVidence to support a charge of 
conspiracy, an appellate court "must exercise caution to ensure the proof IS not obtained 'by 
piling Inference upon Inference '" State v Gunn, 313 S C 124,134,437 S E 2d 75, 81 (1993) 
(quoting Direct Sales Co v US, 319 U S 703, 711 (1943)) 

"The gravamen of the offense of conspiracy IS the agreement or combination" Gunn, 313 S C 
at 134, 437 S E 2d at 80, see also State v Condrey, 349 S C 184, 193, 562 S E 2d 320, 324 
(Ct App 2002) (stating the cnme of conspiracy "consists of the agreement or mutual 
understanding") "Often proof of conspiracy IS necessanly by circumstantial eVidence alone" 
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Miller, 223 SCat 133, 74 S E 2d at 585 Recognition of this reality, however, does not 
compromise the standard that a trial court must use In deciding a directed verdict motion when 
the eVidence against an accused IS entirely circumstantial, namely, that the case must be 
submitted to the JUry only "If there IS substantial circumstantial eVidence which reasonably 
tends to prove the gUilt of the accused or form which his gUilt may be fairly and logically 
deduced" State v Arnold, 361 S C 386,390,605 S E 2d 529, 531 (2004) 

We agree With Cope that the absence of actual proof of an agreement and of some connection 
between him and Sanders warranted a directed verdict on the conspiracy charge Here, there 
was no direct eVidence of any association between Cope and Sanders The State's eVidence 
of a conspiracy was entirely circumstantial, consisting of (1) forensIc eVidence that the bite 
mark where Sanders' DNA was found was Inflicted Within the same two-hour time frame as the 
Injuries that Cope confessed to inflicting, (2) Sister's testimony that she and Child locked the 
doors before they went to bed and testimony that there was no eVidence of forced entry, and 
(3) the fact that the house was full of debris and passage InSide, particularly at night, would 
have been difficult These factors, whether conSidered indiVidually or collectively, raise at most 
a suspIcion that Cope and Sanders Intended to act together for their shared mutual benefit 
Any Inference that they made an agreement to accomplish a shared, Single Criminal objective 
would be speculative at best Therefore, because the State failed to prove the element of 
agreement for the crime of conspiracy, the trial court should have granted a directed verdict as 
to that charge 

CONCLUSION 

We affirm the trial court's eVidentiary rulings and the denial of Cope's motion for severance 
As a result, the sentences of life Imprisonment for murder, thirty years for Criminal sexual 
conduct In the first degree to run consecutive to the life sentence, plus thirty years concurrent 
for the second of Criminal sexual conduct In the first degree, and ten years concurrent for 
unlawful conduct toward a child are also affirmed We further hold, however, the tnal court 
erred In declining to direct a verdict of acqUittal for Cope on the Issue of conspiracy and 
reverse only as to that charge 

AFFIRMED IN PART, REVERSED IN PART 

PIEPER, J ,concurs SHORT, J , concurs and dissents m a separate opInion 

SHORT, J (concurrmg m part and dlssentmg m part) I concur In part and respectfully 
dissent In part 

I concur With the majonty that the tnal court did not err by excluding Similar crimes eVidence, 
excluding the proffered testimony of James HIli, limiting the expert's testimony regarding 
speCifiC cases of coerced Internalized false confeSSions, and admitting Cope's statements I 
also concur With the majonty that the tnal court did not err In denYing Cope's motion for 
severance I respectfully dissent, however, regarding the tnal court's failure to direct a verdict 
on the conspiracy charge and would affirm the tnal court on thiS Issue 

"In reviewing the denial of a motion for a directed verdict, the eVidence must be Viewed In the 
light most favorable to the State, and If there IS a.."lfiitrect eVidence or any substantial 
circumstantial eVidence reasonably tending to prove the gUilt of the accused, an appellate 
court must find that the case was properly submitted to the jUry" State v Kelsey, 331 S C 50, 
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62,502 S E 2d 63, 69 (1998) "In ruling on a motion for a directed verdict, the tnal court IS 
concerned with the eXistence of eVidence, not ItS weight" kL In addreSSing the standard of 
review where the State relies exclusively on circumstantial eVidence and a motion for directed 
verdict IS made, our supreme court has stated 

[T]he circuit court IS concerned with the eXistence or nonexistence of eVidence, not 
with Its weight The CirCUit court should not refuse to grant the directed verdict 
motion when the eVidence merely raises a suspIcion that the accused IS gUilty 
'SuspIcion' Implies a belief or opInion as to gUilt based upon facts or circumstances 
which do not amount to proof However, a tnal ludge IS not reqUired to find that the 
eVidence Infers gUilt to the exclUSion of any other reasonable hypotheSIS 

State V Cherry, 361 S C 588, 594,606 S E 2d 475, 478 (2004) (emphaSIS In onglnal) (Internal 
citations omitted) 

Cnmlnal conspiracy IS defined as "a combination between two or more persons for the purpose 
of accomplishing an unlawful object or a lawful object by unlawful means" S C Code Ann § 
16-17-410 (2003) "The essence ofa conspiracy IS the agreement" State V Buckmon, 347 
S C 316,323,555 S E 2d 402, 405 (2001) "A formal or express agreement need not be 
established" State v Crawford, 362 S C 627,637,608 S E 2d 886, 891 (Ct App 2005) To 
prove conspiracy, It IS not necessary to prove an overt act State V Crocker, 366 S C 394, 
405,621 S E 2d 890, 896 (Ct App 2005) "It IS aXiomatic that a conspiracy may be proved by 
direct or circumstantial eVidence or by circumstantial eVidence alone" State V Horne, 324 
S C 372,381,478 S E 2d 289, 294 (Ct App 1996) 

"Often proof of conspiracy IS necessanly by circumstantial eVidence alone" State V Miller, 
223 S C 128,133,74 S E 2d 582, 585 (1953) "[I]n establishing the eXistence of a conspiracy 
or an indiVidual's participation therelq, It IS permissible for the JUry to conSider circumstantial 
eVidence because, by ItS very nature, a conspiracy IS conceived and carned out clandestinely, 
and direct eVidence of the cnme IS rarely available" 15A C J S ConsQlracy § 176 (2002) 
Although mere presence at the scene of a crime may be InsuffiCient to support a conspiracy 
conViction, presence at the scene of the cnme IS relevant to prove conspiracy kL at §§ 176 
&187 

The State's theory was Cope served up Child to Sanders for their mutual perverse pleasures 
ForenSIc eVidence indicated the bite mark on Child where Sanders's DNA was found was 
Inflicted Within the same time penod as the Injunes Cope confessed to inflicting on Child 
Additionally, no eVidence eXisted of forced entry Into the house by any of the Windows or 
doors Sister testified she locked the back door that evening and Child locked the front door 
With a chain lock Viewing the eVidence In the light most favorable to the State, a connection 
and an overt act could be Inferred from the circumstantial eVidence that Cope allowed Sanders 
entry Into the home wherein Sanders committed unlawful sexual acts upon Child I find the 
temporal connection of the timing of the Injuries and the lack of eVidence of forced entry are 
circumstantial eVidence that both Cope and Sanders were inSide the house at the same time 
A circumstantial connection was also made between Cope and Sanders by Cope's 
confeSSions and the DNA eVidence Implicating Sanders Consldenng the totality of the 
eVidence, I conclude substantial circumstantial eVidence, nSlng above mere speculative 
Inferences, eXists to support the tnal court s submiSSion of the conspiracy charge to the JUry 
Accordingly, I would affirm the tnal court's denial of Cope's motion for a directed verdict on 
conspiracy 
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[1] Cope was sentenced as follows life Imprisonment for murder (2002-GS-46-3232) and thirty 
years for criminal sexual conduct first degree (2002-GS-46-3234), consecutive to the life 
sentence He was also sentenced to thirty years for criminal sexual conduct first degree 
(2002-GS-46-3233), five years for conspiracy (2004-GS-46-200), and ten years for unlawful 
conduct toward a child (2004-GS-46-2614), all concurrent With the other two convictions 

[2] At the time of Cope's arrest, he weighed 333 pounds 

[~] The trial court severed the charges of unlawful neglect for the two younger children 

[4] Miranda v Arizona, 384 U S 436 (1966) 

[Q] Dr Kassin, the expert In this case, was also the expert In Myers 

ffi] Pittman changed antidepressants from Paxil to loloft shortly before committing a double 
homicide kL at 543, 647 S E 2d at 152 

ill We also note Cope was served With the warrants for unlawful neglect toward a minor child 
the morning of November 30th, prior to any of hiS confeSSions 

rru Only Cope's first confeSSion, made November 30th, was made prior to the bond hearing 

[ill See Rothgery v GlllesRle County, Tex , 128 S Ct 2578 (2008) (comprehenSively 
diSCUSSing the attachment of the Sixth Amendment right to counsel) 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM YORK COUNTY 
John C Hayes, III, CIrcUlt Court Judge 

OpimonNo 4526 

The State, Respondent, 

v 

BIlly Wayne Cope, Appellant 

PETITION FOR REHEARING 

The appellant BIlly Wayne Cope petltlOns pursuant to Rule 221, SCACR, for 

reheanng of hIS appeal, decIded by this Court on Apnl 2, 2009 In that appeal, the 

Court reversed for lack of eVIdence appellant's conVlctlon for cnrmnal conspIracy, 

but affirmed hIs convlctlons for murdel, two counts of cnmmal sexual conduct ill the 

first degree, and unlawful conduct towards a child State v Cope, OpmlOn 

No 4526 (S C Ct App Apn12, 2009) In so domg, the Court appears to have 

overlooked that the state's enUre theory ofplosecutlon depended on the state's 

hypothesls that Cope and James Sandels conspIred together to sexually abuse and 

1 
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murder Cope's daughter The lOgical consequence oftlns IS that once the 

InsufficIency of the eVIdence to sustam the charge of conspIracy IS acknowledged--­

as the Court has now done---the rest of the case agaInst Cope sunply collapses It IS 

a logIcal ImpoSSIbIlIty for Cope to be not gwlty of a consprracy and yet guIlty of the 

rape and murder that Sanders unquestIOnably connmtted Accordmgly, Cope 

requests that the Court 1 ehear hIs appeal and reverse the entrre senes of charges 

agamst hIm on gI ounds that no ratIOnal tner of fact could find hIm guilty on tHe 

eVIdence presented Jackson v Vzrgmza, 443 U S 307 (1979) FaIlIng thIS, he 

sublUlts that the Court should reconsIder each of the remaIrung claImS of error raIsed 

m hIs appeal---mcludmg the exclUSIOn of all eVIdence of James Sanders' pattern of 

entenng WIthout detectable forced entry to rob and assault women m the Rock Hill 

area, the exclUSIOn of Sanders' m-pnson admISSIon to what was ObVIOusly the Cope 

murder, and the demal of Cope' S motion to sever hIs tnal from Sanders'---m lIght of 

the fundamental change wrought by the dlSllllSSal of the conSpIracy count 

1 

Although the fact IS nowhere mentioned m the Court's oplIDon, thIs case 

cannot be understood WIthout appreclatmg that some rune months elapsed before 

James Sanders was IdentIfied as the source of the salIva and semen found on the 

2 
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VIctIm Tills was, of course, also mne months after Cope had taken sole 

responsIbtlIty for murdenng rus daughter by gIvmg a senes of custodtal confessIOns 

The ObVIOUS conclUSIOn that should have been drawn from tills was that the Rock 

HIll PolIce Department had obtaIned a senes of false confeSSIOns from an Innocent 
\ 

man But rather than acknowledge Its embarrassmg IDlstake, the State Instead came 

Up wIth a bIZarre last-gasp theory to harmornze Cope's confeSSIOns WIth Sanders' 

DNA That IS how there came mto eXIstence a "conspIracy" (unmentIOned mf any of 

Cope's vanous verSIOns of the cnme) between two men who dId not know each 

other Cope, a willte, obese, socIally Isolated father of three, and Sanders, a black 

local burglar and "lone wolf' sexual predator FantastIc as thIs notIon was, It 

became the state's entIre theory of Cope's guilt because the eVIdence pefIDltted no 

other 

The conSpIracy was not SImply one addItIOnal count agaInst Cope, It was, 

rather, the State's only explanatIOn of how Cope could stIll be legally accountable 

for hIs daughter's murder gIven the presence of Sanders' semen and salIva on her 

body Thus In hIs opemng statement, ASSIstant SOlICItor Thompson told the Jury, 

"[T]he only lOgIcal explanatIOn IS that BIlly Cope served Up hIs daughter for hIs and 

James Sanders' own perverse pleaslU es and took her lIfe They dld zt together 
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There lS no other reasonable v.-planatzon" R 915,20-24 (emphasIs added) In 

closIng, then-Deputy SolIcItor Brackett hammered home the same pomt "They 

can't both be guIlty of these cnmes and not have done It together They couldn't 

have both been standmg m the room domg the same tiling and not known, that's Just , 

absurd If they are both guzlty then they dzd zt together They had to consprre" R 

3560, hnes 20-25 (emphasis added) 

On appeal, the State's positIOn remams exactly the same DespIte Its 

acknowledgment that "the record contams no pnor eV1dence of any eXlstmg 

relatlOnsmp between" Cope and Sanders, the State algues (correctly) that the 

brmsmg and illJunes on the VICtlffi'S breast where Sanders' salIva was found prove 

that Sanders was plesent m the Cope home at the tune of the murdel Bnef of 

Respondent at 85 It contmues, "[B]ased on the crrcumstantIal eVIdence the only 

loglcal explanatwn IS that Cope served up rus daughter that fateful rught for hIs and 

Sanders own pervelse pleasures and dzd zt together" Id (EmphaSIS added) 

The State was (and IS) clearly correct that It would have been a lOgical 

lffiPOSSlblhty for Cope and Sanders to have "done It together" WIthout at least a taCIt 

agreement---that IS, WIthOut a consprracy Now that the Court has recogmzed that 

the eVIdence does not support the State's "only lOgical explanatIOn," there remams 
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Just one other Cope's confessIOns are false, and he IS mnocent of the sexual assault 

and murder that James Sanders unquesuonably cOlllIll1tted 

Accordmgly, the disilllssal of the consprracy count plamly mandates disnussal 

of all other charges agamst Cope Under the umque crrcumstances of tills case, to 
j 

leave mtact Cope's murder or cnmmal sexual conduct convlCtIOns would VIOlate ills 

nghts to due process under the Fourteenth Amendment and S C Const art I, § 3 

Tills IS true both because the eVIdence does not support Cope's conVIctIOns, r 

Jackson v Vzrglnza, supra, and also because due process would be VIOlated by 

affirmIng Cope's conVIctIons on a theory that was never dIsclosed to Cope or 

advanced by the State at tnal (namely, that both co-defendants somehow acted 

mdependently to rape and murder the VlctlITl at the same time and place, but WIthout 

any agreement, coordmatIOn or understandmg between them) See Cole v 

Arkansas, 333 US 196 (1948) ("To conform to due process oflaw, petItIoners 

were entitled to have the vahdIty of theIr conVIctIOns appraIsed on consIderatIon of 

the case as It was tned and as the Issues were determIned m the tnal court") For 

both reasons, the Court should grant reheanng to consIder the effect of the msnussal 

of the consprracy count upon the rest of the case agamst Cope, and should 1 everse 

all of ills conVIctIons on the ground that no ratIOnal fact-finder could have found hIm 
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guIlty ill hght of illcontrovemble proof that the true perpetrator was Sanders 

2 

Furthermore, even If the Court were to declIne to reconsIder the sufficIency of 

the eVIdence of Cope's gmlt, he subInlts that each of the Issues raIsed ill his bnef 

ments reconsIderatIOn m lIght of the collapse of the state's theory that he conspIred 

WIth Sanders to rape and murder rus daughter Thus the Issue of whether the court 

ened III excludmg abundant eVIdence of Sanders' opportumstlc "lone wolf' nlodus 

operandI, WIth or WIthout sevenng Sanders' tnal, see Appellant's QuestIOns I and 

III, warrants reevaluatIOn m lIght of the Court's recogmtIOn that there IS no eVIdence 

that Sanders agreed or conspIred WIth Cope to comnnt trus partIcular cnme m a 

bIZarrely dIfferent fashIon from all rus other offenses, as the state contended at tnal 

The exclusIOn of Sanders' pnson confeSSIOn to the burglary, rape and murder of 

"that lIttle girl m Rock Hill" ---a confeSSIOn notable for ItS lack of any reference to 

an accomphce---should also be reconsIdered now that the absence of a conspIracy 

makes Sanders' Jailhouse admlSSIOn even more unnnstakably relevant to this case 

See Appellant's QuestIOn II LikeWIse, the Issues surroundmg Cope's senes of 

confesslOns---whether hIs constItutIOnal nghts were VIOlated by the process through 

whIch they were obtamed, see Appellant's Question V, or whether Cope's expert 
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should have been allowed to explam the research basIs for hIS oplIDon by relatmg 

the relevant facts of very slIDllar false confessIOn cases, Appellant's QuestIOn IV--

ment reeXamInatIOn now that tlns Court has held that the tnal court should have 

dIrected a verdIct In Cope's favor on the state's entrre theory ofms gullt 1 

3 

A further Issue ansmg from the Court's OpInlOn IS whether the mvahchty of 

the conSpIracy count mfects the guilty verdIcts on the other counts, such that, at a 

tnlmmum, those other counts must be letned As dIscussed earlIer, the state's 

conSpIracy allegatlOn was the keystone of the state's entire case agamst Cope The 

Court has now ruled that Judge Hayes comnntted reverslble error when he derned 

Cope's nnd-tnal motlOn to drrect a verdlct of acqUIttal on that count But had he 

done so, the remaInder of the tnal would have proceeded qUIte dlfferently For 

havrng failed to have adduced suffiCIent eVIdence to support an allegatIOn of 

conspIracy, the state would not have been at lIberty to argue, as It dId, that the 

1 Just last week, the Umted States Supreme Court ISsued a powerful rerrnnder ofthe dangers of 
false confessIOns "[W]e have always known what custodIal secrecy leads to [CltatIOn ormtted] 
No one WIth any smattermg of the hIstory of 20th-century dlctatorsmps needs a lecture on the 
subject, and we understand the need even Wlthm our own system to take care agamst gomg too 
far '[C]ustodial pohce mterrogatlon, by Its very nature, Isolates and plessures the mdividual,' 
DIckerson v Umted States, 530 US [428,435 (2000)], and there IS mountmg empll1cal eVIdence 
that these pressures can mduce a fughtenmgly hIgh pel centage 0 f people to confess to cnmes they 
never cOmmItted, see, e g ) Dnzm & Leo, The Problem of False ConfeSSIOns m the Post-DNA 
World, 82 N C L Rev 891,906-907 (2004)" Corley v Umted States, _U S _,2009 WL 
901513, slIp op at 11 (Apnl6, 2009) 
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presence of Sanders' salIva and semen on the VIctIm's body could only be explamed 

by hypothesIzmg that Cope delIberately adnntted hun to the farmly home, and then 

"served up [the Vlctnn] to Sanders for theIr mutual perverse pleasures" State v 

Cope, Opimon No 4526 (Apn12, 2009) (Short, J ,dIssentmg) In the absence of 

trus theory, the prosecutIOn would have been hard-pressed to IdentIfy any theory 

under wruch Cope would have been gwlty along wIth Sanders The remammg 

verdIcts are all, III thIS sense, byproducts of the conspIracy count, and It would be 

fundamentally unfaIr to leave these verdIcts and theIr ensUIng sentences Intact now 

that the foundatIon on wruch they were erected has been removed Thus, even If the 

faIlure of the conspIracy count dId not reqUIre that the remaInIng counts agaInst 

Cope be dlsffilssed With preJudIce, It at least should mandate reversals and retnals of 

those counts Only ill thIs way WIll the state be put to Its proof without Improper 

relIance on an unsupported charge that should never have been subrmtted to or 

conSIdered by the Jury to begm wIth 

4 

Fmally, Cope subffilts that reheanng IS warranted because the Court appears 

to have overlooked the federal constitutIOnal baSIS of rus clauns respectIng the 

exclUSIOn of the Sanders modus operandI and pnson confeSSIOn eVidence 
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(Appellant's Questlons I-TIl) Cope argued ill hIS bnefthat trus wholesale exclusIOn 

of the essential elements of lus defense VIolated both South CarolIna eVIdentIary law 

and the Due Process Clause of the Fourteenth Amendment See FIllal Bnef of 

Appellant at 35-37 (Cltlng Crane v Kentucky, 476 U S 683,690 (1986), Califorma 

v Trombetta, 467 U S 479,485 (1984), Chambers v MlSSlSSlPPl, 410 U S 284 

302 (1973)), zd at 56 (cztzng Rock v Arkansas, 483 U S 44, 61-62 (1987)), FIllal 

Reply Bnef of Appellant at 18 (cztmg Chambers, supra, and, Montana v Eg'elhoff, 

518 U S 37,43 (1996)) The Court's opillon fails to address these federal 

constItutIOnal arguments, whIch Cope subrmts mandate reversal ofms conVIctIOns 

regardless of the ments of rus arguments respectmg the admIssIbIlIty of the excluded 

eVIdence under the South CarolIna Ru1es of EVIdence and other prOVISIons of state 

law See Holmes v South Carolzna, 547 U S 319 (2006) (applymg Due Process 

Clause of Fourteenth Amendment to reverse South Carolma's applIcatIOn of state 

law rule governmg admIssIbility of eVIdence of "tlnrd party guIlt") 

9 

0')022 



CONCLUSION 

For all of these reasons, BIlly Wayne Cope requests that the Court rehear 

each of hIS five remammg appellate Issues, and that It reverse hIs convIctIOns III theIr 

entnety, or, ill the alternatIve, that It vacate hIs remammg conVIctions and remand 
r 

hIS case for a new tnal on all counts except that allegmg cnnunal conspIracy 

Apn115,2009 

Respectfully subnntted, 

DaVId I Bruck 
WashIngton and Lee School of Law 
LeWIS Hall Room 220 
Lexmgton, VIrguna 24450 
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Rock HIli, South Carolma 29731 

Steven A Dnzm 
Center on Wrongful ConvIctIOns 
Bluhm Legal Clmtc 
Northwestern Umverslty School of Law 
357 East ChIcago Avenue 
ChIcago, IllInOIS 60611-3069 
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STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

APPEAL FROM YORK COUNTY 
Court of General Sessions 

The Honorable John C Hayes, III, CircUit Court Judge 

04-GS-46-2614-2618 
02-GS-46-3232-3234 

04-GS-46-200 

STATE OF SOUTH CAROLINA, 

v 
BILLY WAYNE COPE, 

Respondent, 

Appellant 

PETITION FOR REHEARING 
AND SUGGESTION FOR REHEARING EN BANC 

OF RESPONDENT 

The Respondents, above named, hereby make a petItIOn for reheanng pursuant to SCACR 

Rule 221 and suggestIOn for reheanng en banc pursuant to Rule 219(b) In the above-captIoned 

matter from the declSlon of the panel ofthe South Carolma Court of Appeals on Apnl2, 2009 In 

State v Bllly Wayne Cope OplnIOn No 4526,2009 Westlaw 902391 (S C App Apnl2, 2009) 

Respondents respectfully submIt that the panel decIsIon overlooked and mIsapprehended certam 

facts and posItions m concludmg that a dIrected verdIct of acqUIttal should have been entered on 

the cnme of cnmmal conspIracy As properly noted m the concumng and dissentmg opmIOn of 

Judge Short, there was suffiCIent cIrcumstantIal eVIdence of the agreement between Mr Cope 
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and Mr Sanders to warrant the demal of the motIon 

I 

In Its oplmon, the panel correctly cIted the standard of reVIew for demals of motIOns for a 

dIrected verdIct and applIcable substantIve law for cnmmal conspIracy In addressmg the 

standard of reVieW, relymg upon State v Cherry, 361 S C 588,594,606 S E 2d 475, 478 (2004) 

(emphaSIS m ongmal) (mternal cItatIOns omItted), It stated where the State rehes exclUSIvely on 

cIrcumstantIal eVIdence and a motIon for dIrected verdIct IS made, our supreme court has stated 

[TJhe CIrCUIt court IS concerned WIth the eXIstence or noneXIstence of eVIdence, 
not WIth ItS weIght The CIrCUIt court should not refuse to grant the dIrected 
verdIct motIon when the eVIdence merely raIses a SuspICIOn that the accused IS 
gUIlty SuspICIOn Impbes a bebef or opmIOn as to guIlt based upon facts or 
CIrcumstances whIch do not amount to proof However, a tnal judge IS not 
reqUIred to find that the eVIdence mfers guIlt to the exclUSIOn of any other 
reasonable hypotheSIS 

Id, at *10 

On the substantIve law of cnmmal conspIracy, the panel correctly noted ItS elements 

Cnmmal conspIracy IS defined as a combmatIOn between two or more persons for 
the purpose of accomplIshmg an unlawful object or a lawful object by unlawful 
means S C Code Ann § 16-17-410 (2003) The essence of a conspIracy IS the 
agreement State v Buckmon, 347 S C 316,323,555 S E 2d 402, 405 (2001) 
Often proof of conspIracy IS necessanly by CIrcumstantIal eVIdence alone State v 
MIller, 223 S C 128, 133,74 S E 2d 582, 585 (1953) Nevertheless, the law calls 
for an objectIve, rather than subjectIve, test m determImng the eXIstence of a 
conspIracy State v Crocker, 366 S C 394,406,621 S E 2d 890,897 
(Ct App 2005) Moreover, m vIewmg the suffiCIency of the eVIdence to support a 
charge of conspIracy, an appellate court must exerCIse cautIOn to ensure the proof 
IS not obtamed by pIlmg mference upon mference State v Gunn, 313 S C 124, 
134,437 S E 2d 75, 81 (1993) (quotmg DIrect Sales Co v US, 319 U S 703, 
711(1943» 

The gravamen of the offense of conspIracy IS the agreement or combmatIOn 
Gunn, 313 SCat 134,437 S E 2d at 80,see also State v Condrey, 349 S C 184, 
193, 562 S E 2d 320, 324 (Ct App 2002) (statmg the cnme of conspIracy conSIsts 
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Id 

of the agreement or mutual understandmg) Often proof of conspIracy IS 
necessanly by cIrcumstantIal eVIdence alone MIller, 223 SCat 133, 74 S E 2d 
at 585 RecogmtIOn of thIS realIty, however, does not compromIse the standard 
that a tnal court must use m decIdmg a dIrected verdIct motIon when the eVIdence 
agamst an accused IS entIrely cIrcumstantIal, namely, that the case must be 
submItted to the JUry only If there IS substantIal cIrcumstantIal eVIdence whIch 
reasonably tends to prove the gUIlt of the accused or fonn whIch hIS gUIlt may be 
fairly and lOgically deduced State v Arnold, 361 S C 386,390,605 S E 2d 529, 
531 (2004) 

DespIte thIS appropnate legal baSIS, the panel eIther overlooked and mIsapprehended 

certam facts and pOSItIons m concludmg that there was an absence of actual proof of an 

agreement between Cope and Sanders ThIS conclUSIOn respectfully Ignores that "[O]ften proof 

of conspIracy IS necessanly by cIrcumstantIal eVIdence alone State v MIller, 223 S C 128, 133, 

74 S E 2d 582, 585 (1953) As asserted m the ImtIal Bnef of Respondent through tlus pleadmg, 

Respondents respectfully submIt that the eVIdence, albeIt CIrcumstantIal was suffiCIent to support 

the eXIstence of cnmmal conspIracy 

II 

Respondent respectfully submIts that the tnal Judge and Judge Short m the panel correctly 

analyzed the eXIstence of eVIdence of cnmmal conspIracy As Judge Short concluded a trwl 

Judge IS not reqUIred to find that the evzdence wfers gUllt to the exciuszon of any other 

reasonable hypotheSIS It IS tlus defect m the panel's analYSIS wluch lead to ItS erroneous 

conclUSIOn on thIS Issue When properly analyzed 

A formal or express agreement need not be establIshed State V Crawford, 362 
S C 627,637,608 S E 2d 886,891 (Ct App 2005) To prove conspIracy, It IS not 
necessary to prove an overt act State v Crocker, 366 S C 394,405,621 S E 2d 
890,896 (Ct App 2005) It IS axIOmatIC that a conspIracy may be proved by dIrect 
or cIrcumstantIal eVIdence or by cIrcumstantIal eVIdence alone State v Home, 
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324 S C 372,381,478 S E 2d 289, 294 (Ct App 1996) 

In error, the panel emphasIzed that there was "no dIrect eVIdence of any assocIatIOn between 

Cope and Sanders However, "[I]n estabhshmg the eXIstence of a conspIracy or an mdlvldual's 

partIcIpatIOn therem, It IS permISSIble for the JUry to consIder cIrcumstantIal eVIdence because, by 

Its very nature, a conspIracy IS conceIved and carned out clandestmely, and dIrect eVIdence of the 

cnme IS rarely avaIlable" 15A C J S Conspzracy § 176 (2002) 

In hIS correct conclusIOn, Judge Short opmed m dIssent 

The State's theory was Cope served Up ChIld to Sanders for theIr mutual perverse 
pleasures ForenSIC eVIdence mdlcated the bIte mark on Chtld where Sanders's 
DNA was found was mflIcted wlthtn the same tIme penod as the mJunes Cope 
confessed to mflIctmg on Chtld AddItIonally, no eVIdence eXIsted of forced entry 
mto the house by any of the wmdows or doors SIster testIfied she locked the back 
door that everung and Chtld locked the front door WIth a cham lock Vlewmg the 
eVIdence m the lIght most favorable to the State, a connectIOn and an overt act 
could be mferred from the cIrcumstantIal eVIdence that Cope allowed Sanders 
entry mto the home wherem Sanders comnutted unlawful sexual acts upon Chtld 
I find the temporal connectIon of the tlmmg of the mJunes and the lack of 
eVIdence of forced entry are CIrcumstantIal eVIdence that both Cope and Sanders 
were mSlde the house at the same tIme A cIrcumstantIal connectIon was also 
made between Cope and Sanders by Cope's confessIOns and the DNA eVIdence 
ImplIcatmg Sanders ConsIdenng the totalIty of the eVIdence, I conclude 
substantIal cIrcumstantIal eVIdence, nsmg above mere speculatIve mferences, 
eXIsts to support the tnal court's submIssIOn ofthe conspIracy charge to the Jury 
Accordmgly, I would affirm the tnal court's derual of Cope's motIOn for a dIrected 
verdIct on conspIracy 

Cope,Id 

III 

There IS eVIdentIary support for these conclUSIOns of the eXIstence of cnmmal conspIracy 

The mere fact that Cope's senes of confessIOns about the murder and assault by a broom lIke 

object upon Amanda and the eXIstence of Sanders DNA from rus salIva upon her breast 
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contemporaneous to the physIcal assaults and DNA on her pants conclusIvely elImInate the 

possIbIlIty of a conspIracy as Cope suggests Although Amanda's body serves as the connectIOn 

between the two, the door reveals agreement and conspIracy as supported by the CIrcumstantIal 

eVIdence SImply put, the connectIon and overt act are revealed by allowIng the entry by Cope of 

Sanders Into the horne where Sanders COmmIts acts upon Amanda and Cope combInes WIth hIm 

The mere fact that Cope dId not Include Sanders In hIs statements IS not dIspOSItIve of thIS Issue 

The trIal court was correct III allOWIng the JUry to conSIder the eVIdence and make the decIsIon 

On November 29,2001, between 2 and 4 am, twelve year Amanda Cope, a 160 pound 

gIrl, was forcefully sexually assaulted by an object In her vagIna and her rectum, severely beaten 

and strangled to death CertaIn salIent factors POInt to the eXIstence of an agreement and 

conSpIracy between her father and James Sanders to commIt the sexual acts whIch ultImately 

lead to her death There IS substantIal CIrcumstantIal eVIdence to support the eXIstence of the 

conspIracy 

1 Cope tells JeSSIca that mornmg that her SIster Amanda had been dead for four 

hours, reveahng before any law enforcement Involvement hIs knowledge of the 

tIme of death ThIs four hour tIme frame IS later repeated to law enforcement It 

was conSIstent WIth the patholOgIst findIngs R 2083,9/15/04 Tr p 48 

2 Amanda has a bIte mark on her breast WIth salIva The mark reveals an IDJury 

contemporaneous to other IDJunes near the tIme of death between 2 and 4 

3 Cope gIves statement that he got up at 3 a m and checked on the grrls, conSIstent 

WIth the range of the tIme of death R 1448-49, 1472-73, 1771-72, 9/13/04 Tr p 

67-68,91-92 9/14/04 Tr p 49-50,76-77 VIdeo, Exlublt 7 
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4 Sanders DNA IS consIstent WIth the salIva located on the breast of Amanda at the 

tIme of the assault and death R 2242,9/15904 Tr p 207 

5 The wmdows mto Amanda room were not dIsturbed R 1566-69, 9/13/04 Tr p 

187 -188 The wmdows and doors around the house reveal no forced entry by the 

lack of SIgnS of damage or tampenng to doors or dIsturbance of dust, dIrt spIder 

webs to the sealed wmdows and screens R 988-990,1531,1538-1580,9/8/04 

Tr p 267-269, R 1237,9/13/04 Tr p 150, 157- 99 

6 JessIca specIfically recalls Amanda lockmg the front door by latchmg the cham on 

the front door the evemng of the mCIdent JeSSIca locked the back door R 2079, 

9/15/04 Tr p 44 The door reqUlres a cham to be unlatched from the mSIde for 

entry State ExhIbIt 41 E ( photograph of door and cham) JeSSIca recalls that the 

door was already unlocked when the ambulance and polIce amved shortly after 

they awoke that mormng and learned her SIster had dIed R 2084, 9/15/04 Tr p 

49 

7 Cope's statements reveal knowledge about factors of the assault and mJunes to 

Amanda conSIstent WIth forensIc eVIdence Further, Cope stated that they would 

not find semen at the cnme scene and then later subsequently revealed the 

presence of a rag he used to masturbate R 1806, 1810, 9/14/04 Tr p 84, 88 

8 Cope admItted stagmg the scene to make It appear to be an aCCIdent by placmg the 

blanket around hIS daughter's neck, a hIstoncal factor m Cope relatIOnshIp WIth 

ills daughter that he had warned her about, somethIng that Sanders would have 

been unaware of to suggest an aCCIdent R 1803,9/14/04 Tr p 81 VIdeo, State 
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ExhIbIt 7 The scene was also staged by the cleanup of the area and body where 

she was clothed after the rectal assault and the area was cleaned of feces or traces 

of the assault, and the door were placed together to make It appear to be an 

aCCIdent, sometlung that a sole mtruder would have no reason to do, yet Cope 

would have reason to do should one of hIS daughters or another amve at the scene 

before he wakes up to shed guIlt away from hImself R 1332, 1803-04, 9/1 0/04 

Tr p 62, 9/14/04 Tr p 81-84 

9 The house was full of clutter and debns to make passage dIfficult once mSIde and 

partIcularly If dark R 1582-94, 9/13/04 Tr p 201-213 (testImony descnbmg 

photographs ofmSIde house), VIdeo State ExhIbIt 7 JeSSIca testIfied that hghts 

were shut offby her that mght R 2079-80, 9/15/04 Tr p 44-45 

9 The locked entry by the door was the only manner that Sanders could have entered 

the house Cope had to aSSIst Sanders entry for the assault by opemng the door and 

showmg hIs way through the clutter to Amanda's room 

10 The closet m Amanda's room was too small and cluttered for anyone to hIde m 

R 2076,9/15/04 Tr p 41 (JeSSIca testIfies that Amanda's closet was messy and 

had bags of clothes and stuff m It and that she could not get mto closet) She also 

stated that she was m the room WIth Amanda for 20 mmutes after her father had 

gone to bed R 2078, 9/15/04 Tr p 43 

Sunply put, the eVIdence proVIded by the body of Amanda placed Cope and Sanders together at 

that tIme of the assault and death Smce the scene was staged subsequently to the death, It IS 

eVIdent that a cover-up had begun before the polIce had amved at the scene whIle Cope was 
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c1aumng accIdent, even though Sanders was present and Involved It IS equally powerful 

cIrcumstantIal eVIdence that lockmg of the doors reqUIred It to be unlocked and opened for 

someone to be let In 

At the outset ofthe case In the opemng argument, the state lrud the foundatIOn for ItS case 

on conspIracy Amanda Cope was brutally penetrated In her vagma and rectum dunng the hours 

between 2 and 4 AM At 6 am, law enforcement receIves a 911 call where Cope, devoId of 

emotIOn states that hIS daughter IS dead - "cold as a cucumber" R 948, 918/04 Tr p 227, State 

Exlubit 15 At that tIme Cope clrums he last saw rus daughter alIve at two clock and then 
J 

changes It to one o'clock R 949,919104 Tr p 228, I 7-8 He contended at that tIme she must 

have strangled upon a pIece of the blanket He had even claImed he had prevIOusly warned her 

about trus fact Id A 12 year old female who weIghs over 160 pounds was alleged to have 

wrapped herselfm a blanket and choked resultmg m her accIdental death R 956,970,980, 

998-99, 1161, 1201, 1284, 1292,9/8/04 Tr p 235,249,259,277-278,919104 Tr p 149, 189, 

911 0104 Tr p 13, 21 He ImtIally declared that she had been dead for four hours, albeIt claumng 

InconsIstently to bemg asleep untIl before 6 am, wruch was consIstent WIth the later determIned 

actual tune of death R 956,963, 1159,9/8/04 Tr p 235,242,919104 Tr p 147 

Once pohce and EMS amve, Cope begms to make a senes of mconsistent statements 

about her state of undress at the tIme he found her that mormng, from bemg naked when he 

found her (R 959, 1159,9/8/04 Tr p 238, I 1-17,919104 Tr p 147), to bemg clothed and 

strrughtemng her clothes, where eVIdence revealed that her clothes had been put on her by 

someone else The mconsistent statements and ObVIOUS staging of the cnme scene became a 

theme to the tnal The was odd behavIOr when the polIce found her clothed WIth the blanket 
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around her neck when they arrIved on the scene R 988, 9/9/04 Tr p 267 Further, willIe at the 

hospItal dunng the collectIOn process, Cope told DetectIve Bums that he knew there would be an 

autopsy and IfhIS skm was found underneath hIS daughter's fingernaIls, It was because she had 

scratched hIS back that mght R 1205,9/8/04 Tr p, 193 

Cope also mItIally told the pohce that the house was secure WIth the wmdows closed and 

there were no SIgnS of any break-m R 1285, 911 0/04 Tr p 14 [TIus was supported by law 

enforcement testImony R 1237-38,9/9/04 Tr p 225-226] 

The vanety of statements about the event and Cope's demeanor dId not make sense that 

mornmg Compare, State Exlubit 15 (911 Call), WIth R 963,969-70,971,994-98,9/8/01 Tr p 

242,248-249, 250, 274-275, 277 Cope even mqUIred whether he would be m trouble WIth the 

law because hIs daughter was found dead m the house R 981, 990, 9/8/04 Tr p 260, 269 

The pathologIst, Dr Maynard came to the scene and the pOSSIbIlIty of a sexual assault 

was eVIdent to hIm leadmg to a later autopsy R 1120, 9/9/04 Tr p 108 The autopsy reveals 

brutal rape and mJury where her rectal caVIty IS bruIsed by an object lIke eIther a dIldo or a 

broomstIck bemg Jammed m up to 8 mches R 1116-17, 9/9/04 Tr p 104-105 He opmes that 

thIs could not be done WIth a pems [Oddly, Cope claIms m the VIdeo re-enactment to have 

tossed out ills dIldo after the mCIdent, but later a dIldo IS found m hIs room [R 1614,9/13/04 

Tr p 233] and Cope IS also unable to IdentIfy or locate a broomstIck that he says he used m the 

mculpatory confessIOn] Accordmg to Dr Maynard, her vagmal area had sIgmficant mJunes 

whIch were done by an object by more force than a normal sexual act R 1080, 9/9/68 No 

sperm was found m the vagInal area R 1090, 9/9/04 Tr p 69 Amanda also suffered from 

severe head mJunes and bram swellmg and there IS a bIte upon her breast R 1058, 9/9/04 Tr p 
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46 [The salIva around the bIte mark IS later determIned to be consIstent WIth Sanders] Dr 

Maynard also opIned that her cause of death by strangulatIOn could not have been caused by a 

blanket R 1057, 919104 Tr p 45 Importantly to the stagIng concept, her body appeared to have 

been cleaned up after the assault R 1116-17, 919104, Tr p 104, 105 He noted that It was 

uncommon that fecal matenal would not be In the sOIled pants and that fecal matenal would 

usually be brought out and left around the anal openIng In sImIlar assaults R 1117, 919104 Tr p 

105 He further stated that when he was at scene he examIned the beddIng and dId not see the 

presence of any fecal matter Id Importantly ne noted all the InJunes to Amanda occurred WIthIn 

a short tIme pnor to her death As to her abdomInal In]unes, he noted that the they could have 

been caused by a 300 pound man kneelIng on the abdomen or back WIth suffiCIent force even If 

the VIctIm was lyrng In the bed R 1119,919104 Tr p 107 

In hIs senes of early exculpatory statements, Cope contInued hIs assertIOn of aCCIdent and 

that he had slept untIl 6 am R 1208, 1221,919104 Tr p 196,209 HIS room IS WIthIn close 

prOXImIty of the vIctIm's room, yet he contended that he would not be able to hear matter based 

upon hIs sleep machIne nOIse R 1210-11, 1215, 919104 Tr p 198-199, 203 Although Ill1tIally 

statIng he slept through the mght, he later asserts at some tIme that he got up at sometIme and 

went to the bathroom and checked on the gIrls The patholOgIst ultImately determIned that death 

occurred between 2 and 4 am 

Next day, he agrees to take a polygraph test Before the test, he gIves an eXCUlpatory 

statement contInuIng to assert gettIng up at 3 am, but demed checkmg on Amanda R 1448-49, 

9113/04 Tr p 67-68 After the test, he IS adVIsed of the result that he faIled R 1461,9/13/04 

Tr p 80 Cope then begIns on an evolVIng senes of Inculpatory statements R 1469, 1472-76, 
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9113/04 Tr p 88, 91-95 At that pomt the admIts kIllmg Amanda and that he Jammed a broom 

mSIde her rectum and vagma after he had gotten up m the mIddle of the rught WIth an erectIOn, 

went to her room, masturbated over her and got enraged after she woke up and saw hun domg It 

and slammed her head mto a VIdeo game as he straddled hIs 300 pound body one her, hIt her WIth 

hIs fist and descnbed usmg hIs hands to choke her Id He stated that she was already dead when 

he used the broom on her Oddly, he volunteered that he deleted hIs mternet files from hIs 

computer after the mCIdent R 1478,9/13/04 Tr p 97 See also, R 1770-72,9/14/04 Tr p 49-

48-50 (Hernng statement - 11130/01 @ 2 PM) 

Days later, Cope changed hIs story to suggest that he woke up and acted act beatmg and 

smothenng hIs daughter and ultImately penetratmg her WIth a broom vagmally and rectally 

because he was upset WIth an old gIrlfrIend who had aborted hIs chIld R 1798-99,9114/04 Tr p 

76-77 (Cabmess statement - 12/3/01 @ 9 45 am) ThIs leads to the cnme scene VIdeo re­

enactment where Cope acts out hIs recollectIon of the event WIth reveahng force and correctIOns 

as he went through the scene and phYSIcally demonstrated hIS VIOlence toward lus daughter 

VIdeo - State ExhIbIt 7 Subsequently, he gIves another statement whIch provIde new 

corroboratIve eVIdence mcludmg a towel rag that he masturbated mto that was located at the 

scene R 1808-09, 9114/04 Tr p 87-88 

At 455 PM on December 3,2001, Cope gIves lus final statement to Cabmess In that 

statement, he abandoned hIS "dream concept" and asserted that he woke up about 3 a m and 

went mto Amanda's room, used a dIldo on her and masturbated, cleaned It off the floor WIth a 

towel Wlule usmg the dIldo whIle she was on her stomach, she woke up and he tned to keep her 

from seemg hIm and he Jumped on top of her and started hIt her m the head and strangled her 
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untIl she went hmp R 1816-1820,9/14/04 Tr p 94-98 (Dec 3,2001 Cabmess Statement@ 

455) He descnbed usmg the blanket to "make It look lIke she had strangled herself" After he 

Jumped off the bed, he wIped off the dIldo WIth the towel and put It between the mattress, 

arranged the doors to Amanda room so that they would lock together so hIS other daughters 

would not wake up m the mommg and see her Id ' State ExhIbIt 9 

Subsequently, the DNA from the salIva upon Amanda's breast and the semen on her 

pants comes back connected to James Sanders R 2240-42, 9/15/04 Tr p 205 - 207 2 Cope had 

not mentIOned another else bemg mvolved m eIther the assault or death of Amanda m any 

mculpatory statement 

Sanders lIved only about one block away from Cope, but the record contamed no pnor 

eVIdence of any eXIstmg relatIOnshIp between them However, the brUlsmg and mJunes on 

Amanda's breast where the salIva was found occurred around the tIme of her death so that there 

IS now a temporal connectIOn WIth Amanda and Sanders bemg mSIde the house together at the 

tIme she dIed Now there IS the combmatIOn of thIs eVIdence lmkmg both Sanders and Cope to 

the cnme that resulted m the cnmmal sexual conduct of Amanda and ultImately her death by 

place and tIme 

The state's theory IS that based upon the cIrcumstantIal eVIdence the only lOgIcal 

explanatIon IS that Cope served up hIS daughter that fateful rught for hIs and Sanders own 

perverse pleasures and dId It together ThIs IS more than mference upon mference, zt zs the only 

'EVIdence was also presented about dIsputed wntmgs made by hun to Amy Sunmons 
where he stated that "I kIlled Amanda" R 1956, 1958,9/14/04 Tr p 233,235 

2Cope's DNA was found on the towel he stated he used when he masturbated R 2241, 
9/15/04 Tr p 206 
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logIcal conc/uszon from the evzdence 

SupportIve of thIS concept was the fact that the house Itself showed no SIgnS any entry 

through wmdows and that the doors were locked before the chIldren went to bed Further as 

revealed m the vIdeo, the home was m complete chaotIc clutter and that anyone entenng, 

partIcularly m the mght hours wIth hghts on or off, would need a gUIde to get to any room 

through the clutter and Junk on the floor 

Furthennore, the cnme scene staged Why would an unknown mtruder wrap a partIcular 

Item around the VIctIm's neck to make It appear aCCIdental for a 160 pound person, when that 

Item was conSIstent WIth what Cope mdicated that he had warned her about How would Sanders 

know thIS and why would an unknown mtruder even care to do thIs where the vIOlence would be 

mevitably revealed Why would Cope ever want to cover up how Sanders solItary mvolvement ill 

the case and clean up the scene where there was no eVIdence of feces from the rectal penetratIOn, 

remove the object used (broom or dIldo) The eVIdence leads to the logIcal conc/uszon that 

Sanders was let ill from the prevIOusly locked door by Cope whIle hIs WIfe was workmg the mght 

shIft ThIS eVIdence leads to the logIcal conc/uszon that they were together m the event of sexual 

conduct ThIs cIrcumstantIal eVIdence leads to a showmg of the eXlstence of a conspIracy to 

commIt sexual conduct on hIS daughter 

There IS substantIal cIrcumstantIal eVIdence to support the eXIstence of a conspIracy to 

commIt cnmmal sexual conduct upon Amanda Cope on November 29, 2001 Contrary to the 

assertIOns of Cope and the panel, the connectIOn was made m the eVIdence that Sanders and 

Cope were both mvolved ill the sexual acts by the admlSSIOns (Cope) and the eVIdence (Sanders) 

The eVIdence also supports the fact that Cope admIts gettmg up at 3 am, a time when the assaults 
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and death are detenmned to have occurred The knowledge ofpartlcular mjunes from the deadly 

assaults by Cope and the actual DNA connectIOn WIth Sanders salIva put them together WIth 

Amanda The non-forced entry, cIrcumstantIally proven by the earlIer cham locked door bemg 

unlocked from the mSIde shows that Cope opened the door for Sanders and led Inm to Ins 

daughter Cope's admIssIons ofhavmg sexual conduct WIth Amanda preVIOusly wlnle she was 

asleep smce the begmrung of October, IS further eVIdence that Cope was not actmg as a guardIan 

for hIS daughter but rather saw her as a tool for hIS sexual gratIficatIon 

ThIs case IS far dIfferent from the cases CIted by Cope mvolvmg several mdividuais who 

happen to be mvolved m SImIlar cnmes at the same tIme lIke Mouzon and Amaker Here, the act 

of sexual conduct on Amanda, due to the uruque tImmg of the bruIse and salIva could not have 

occurred WIthout the aid and acqUIescence of Cope HIS complamt IS WIthOut ment and must be 

dIsmIssed The tnal court was correct m allowmg thIs jury to deCIde whether the state had proved 

beyond a reasonable doubt ItS eXIstence As Judge Short concluded "a tnal judge IS not reqUIred 

to find that the eVIdence mfers gUIlt to the exclusIOn of any other reasonable hypotheSIS" Agam, 

It IS thIs defect m the panel's analYSIS winch lead to ItS erroneous conclUSIOn on thIs Issue TIns 

portIOn must be vacated 
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CONCLUSION 

F or all the foregomg reasons, reheanng and or reheanng en banc must be granted, the 

portIOn of the panel opmIOn concermng the cnme of cnmmal conspIracy must be vacated and the 

Judgement of convICtIOns for murder, cnmmal sexual conduct and conspIracy must be affirmed 

By 

Apnl 17, 2009 
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State's PetItIOn for Rehearmg En Bane and denymg the Appellant Bllly Wayne Cope's PetItIon 
for Rehearmg m the above ease 

The RemIttItur m thIS case WIll be held m thIS Court only so long as requITed by 
Appellate Court Rule 221 (b) 

Please notIfy thlS office, m wntmg, withm ten (10) days from the date of thIS letter, 
whether or not you want any of the remammg Records on Appeal and bnefs we may have m thIS 
case Also enclose a check payable to the S C Court of Appeals, m the amount of $7 50, to 
cover maIlmg costs If we have not heard from you WIthm ten (10) days, the Record on Appeal 
and bnefs WIll be dIsposed of 

Smcerely, 

~~ 
Renee S Johnson 
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AdmInIstratIve SpecIalIst 
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cc Kevm Scott Brackett, EsqUIre 
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The State, Respondent, 

v 

Billy Wayne Cope, Appellant 

The Honorable John C Hayes, ill 
York County 

Tnal Court Case No 2002-GS-46-03232 
2002-GS-46-03233 
2002-GS-46-03234 
2004-GS-46-00200 
2004-GS-46-02614 

ORDER GRANTING PETITION FOR REHEARING 

PER CURIAM After conslderatlOn of the PetItlOn for Reheanng filed by the State III 

this case, It lS ordered that the opmIOn heretofore filed, OpllllOn No 4526, filed Apnl 2, 2009, be 

withdrawn and the attached opmlOn be substltuted The PetItIOn for Reheanng IS granted 

WIthout oral argument 

AND IT IS SO ORDERED 

Columbla, South Carolma 

Date September 29, 2009 
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The State, Respondent, 

v 

Billy Wayne Cope, Appellant 

The Honorable John C Hayes, ill 
York County 

Tnal Court Case No 2002-GS-46-03232 
2002-GS-46-03233 
2002-GS-46-03234 
2004-GS-46-00200 
2004-GS-46-02614 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM Aftel a careful consIderatIOn of the PetItIOn for Rehearmg filed on 
behalf of Appellant BIlly Wayne Cope, the Court IS unable to dIscover that any matenal fact or 
pnnciple of law has been either overlooked or dIsregarded and hence, there IS no baSIS for 
grantmg a reheanng 

It IS, therefore ordered that the PetItIOn for Reheanng be demed 

fJ~·~)~ ) 

ColumbIa, South Carolma 
September 29, 2009 
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The State, Respondent, 

v 

BIlly Wayne Cope, Appellant 

The Honorable John C Hayes, III 
York County 

Tnal COUli Case No 2002-GS-46-03232 
2002-GS-46-03233 
2002-GS-46-03234 
2004-GS-46-00200 
2004-GS-46-02614 

ORDER DENYmG PETITION FOR REHEARING EN BANC 

PER CURIAM After a cmeful cOIlsldelatIOIl of the PetItIOn for Reheanng En Bane filed by 

the State, the Court has determilled that en banc consIderatIOn IS not necessary to secure or 

mamtam the umforrmty of ltS decIsIOns, nor IS the proceedmg one mvolvmg a questIOn of 

exceptIOnallIDpOliance Pm-ther, the Court finds no other ground appeanng to warrant a 

reheanng en banc 

It IS, therefore, ordeled that the PetrtIOn for Rehearmg En Bane be demed 
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ColumbIa, South CarolIna 

Date September 29; 2009 

cc DavId I Bruck, Esqurre 
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AllIson Flaum, Esqull e 
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Attorney General Hem), D McMaster 
Chlef Deputy Attorney General John W McIntosh 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

The State, Respondent, 

v 

BIlly Wayne Cope, Appellant 

Appeal From York County 
John C Hayes, III, Crrcult Court Judge 

OpmlOn No 4526 
Heard September 16,2009 - FIled Apn12, 2009 

WIthdrawn, SubstItuted and Refiled September 29, 2009 

AFFIRMED 

DavId I Bruck, of LexIngton, VlrgmIa, James M 
MOlion and MIchael B SmIth, both of Rock HIll, and 
Steven A Dnzm and AllIson Flaum, both of 
ChIcago, IllInoIs, for Appellant 

Attorney General Henry D McMaster, ChIef Deputy 
Attorney General John W McIntosh, AssIstant 
Deputy Attorney General Donald J Zelenka, Office 
of the Attorney General, of ColumbIa, and SolICItor 
KeVIn Scott Brackett, of York, for Respondent 
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THOMAS, J A JUry convIcted Cope of murder, two counts of fIrst 
degre~ cnmInal sexual conduct, cnilllnal conspIracy, and unlawful conduct 
towards a chIld He was sentenced to hfe Impnsonment, plus thIrty years 1 

Cope appeals We affirm 

FACTS/PROCEDURAL HISTORY 

Between approxImately 2 00 and 4 00 a m on Thursday, November 29, 
2001, l2-year-old ChIld was murdered In her bedroom BIlly Cope, her 
father, testIfied he awoke at 6 00 a m and called out to wake her When she 
dId not respond, he went to her room, where he found her body lYIng on her 
bed Cope called 911 He told polIce he dId not hear any sounds that nIght 
because he sleeps WIth a sleep apnea machIne that makes a loud nOIse PolIce 
checked the extenor and Intenor of the house for any SIgns of forced entry, 
IncludIng all the doOls and WIndows, but everythmg appeared to be secured 
One of Cope's two younger daughters (SIster) testIfied she and ChIld locked 
both doors before they went to bed that evenIng 

Cope was standmg outsIde when Jason DIllon, an emergency IlledIcal 
technICIan (EMT), arrIved at the house Cope adVIsed DIllon and another 
EMT that ChIld had been dead "four hours" DIllon dId not ask Cope If he 
meant "for" or "four" Cope told DIllon that Cluld choked herself WIth her 
blanket He also told hIm he found ChIld naked and he dressed her The 
forensIc pathologIst, Dr James Maynard, arrIved and found ChIld lymg on 
her back on her bed, WIth her shIrt pulled up and her left breast exposed He 
testIfied It appeared she had not dressed herself because her bra was 
unattached and her pants were pulled up unevenly 

Cope was sentenced as follows hfe Impnsonment for nlurder (2002-
GS-46-3232) and thIrty years for crullInal sexual conduct fIrst degree (2002-
GS-46-3234), consecutIve to the hfe sentence He was also sentenced to 
thIrty years for cnmmal sexual conduct fIrst degree (2002-GS-46-3233), five 
years for conspIracy (2004-GS-46-200), and ten years for unlawful conduct 
toward a chIld (2004-GS-46-2614), all concurrent WIth the other two 
convIctIons 
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Dr Maynard performed ChIld's autopsy and detennrned she had been 
beaten, strangled, severely sexually assaulted, and sodomIzed, most lIkely 
wIth a blunt foreIgn object such as a broom handle or a dIldo Dr Maynard 
testIfied he belIeved ChIld had been repeatedly sexually abused and 
sodomIzed over a penod of tIme, not Just the nIght of the murder He testIfied 
It dId not appear ChIld was strangled by her blanket He further testIfied 
some of ChIld's IllJurles were consIstent WIth a 300-pound man JumpIng on 
heI 2 Dmmg the autopsy, Dr Maynard dIscovered a bIte mark on ChIld's 
nght breast and took a swab of the area Upon testlllg, It was dIscovered the 
salIva matched co-defendant Jarnes Sanders' DNA DI Maynard testIfied the 
bruIse on ChIld's breast was a SImIlar age as the rest of her InJunes, whIch all 
seemed to be InflIcted at approxImately the same tIme The polIce also 
dIscovered senlen on ChIld's pants, whIch nlatched Sanders' DNA No other 
semen was fOIDld on or near ChIld's body 

Cope was first IntervIewed at the polIce statIOn at about 8 00 a In on 
November 29, 2001 Cope consented to gIvIng sarnples for a DNA test 
Later that sarne day, about 12 00 pm, polIce agarn IntervIewed Cope HIS 
story changed slIghtly In the second mtervlew as to the tIme hIS daughters 
went to bed and whether he had to lack In ChIld's bedroom door to enter her 
room that mornIng Cope was allowed to leave the statIOn after the second 
miervIew At 10 50 pm, polIce pIcked Cope up from hIS mother's house to 
take hIm back to the polIce statIOn for a thIrd IntervIew After the thIrd 
IntervIew, the officers deCIded to arrest Cope 

Charlene Blackwelder, detectIve for Rock HIll PolIce Department, took 
the arrest warrant to Judge Margy McNeely between 3 00 and 4 00 a In on 
November 30, 2001 Judge McNeely Issued the warrant based on the fact 
that Cope was the only adult home at the tlille of the murder and the lack of 
eVIdence of forced entry Cope was placed In a cell at about 2 30 a m and he 
was charged WIth murder at 4 31 a m 

2 At the tInle of Cope's arrest, he weIghed 333 pounds 
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Later, on the monlIng of November 30th, Cope was served wIth three 
warrants for unlawful neglect toward a mmor chIld 3 Blackwelder testIfied 
she served Cope WIth these warrants pnor to hIS transportatIOn to the Moss 
JustIce Center at about 10 00 a m for hIs polygraph examInatIOn MIchael 
Baker, polygraph exammer at York County Shenffs Office, read Cope hIS 
MIranda 4 waffilngs and Cope voluntanly waIved hIs constItutIOnal nghts 
After the exam, Baker Informed Cope he had faIled the polygraph exam 
LIeutenant Herrmg and Baker contmued questIOnmg hlill Cope gave hIS first 
confessIOn at 2 25 P m Cope stated he awoke at 3 00 a m to use the 
bathroom, went mto ChIld's room, and masturbated whIle she was sleepmg 
ChIld woke up and SaId, "gross, daddy," whIch angered Cope, so he jumped 
on top of her and began swmgIng hIS fists at her head He slammed her head 
onto a VIdeo game on her bed and strangled her WIth both hands He also 
used the blanket to choke her Cope then used a broom handle both anally 
and vagmally on ChIld Before gOIng back to bed, he deleted temporary 
Internet files from hIS computer and threw away hIS dIldo 

At a bond heanng on December 1, 2001, Cope was approved for 
representatIon by a publIc defender Later, on December 2, 2001, he told the 
polIce he wanted to talk to them agaIn On December 3, 2001, officers spoke 
WIth Cope agalI:l) and Cope told them hIS pnor statements were mcorrect In 
hIS second confessIOn at 9 45 am, Cope SaId he was asleep and had a dream 
about an old gIrlfnend that had aborted hIS chIld He got so angry that he 
jumped on her, beat her, and raped her WIth the broom He dId not reahze It 
was ChIld untIl he fell backwards and was jarred to hIS senses He then tned 
to throwaway everythmg In the house that made hIm look gUIlty and he 
pulled up her pants He went back to bed and when he woke up, he hoped It 
was a dream After hIS second confessIOn, Cope agreed to go back to hIS 
house WIth the polIce to reenact the cnme on VIdeotape Cope gave hIS thrrd 

3 The tnal court severed the charges of unlawful neglect for the two 
younger chIldren 

4 MrraIlda v Anzona, 384 U S 436 (1966) 
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confeSSIOn at 4 55 P In when they returned to the polIce department In the 
thIrd confessIOn, Cope confessed he had been gOIng mto ChIld's room S111ce 
the end of October and "plaYIng wIth her" by fingermg her whIle she was 
asleep That nIght, when he went mto her room, she was asleep on her 
stomach and he 111serted hIS dIldo mSIde her, wakIng her He then attacked 
and strangled her He cleaned up, closed her bedroom door, and went to bed 

Dunng Cope's thrrd confessIOn, Cope's appOInted counsel arrIved 
Captaln CabanIss of the Rock HIll PolIce Department testIfied he mformed 
Cope an attorney was there to meet WIth hIm, but Cope replIed he dId not 
want to see the attorney Cope sIgned a statement to that effect 

Cope presented an expert who testIfied he scored Cope's polygraph 
exammatIon and Cope passed the examInatIon Cope presented another 
expert, Dr Clay NIchols, who testIfied ChIld's IllJunes were not specIfically 
consIstent WIth a 300-pound man JumpIng on her and there was no IndIcatIOn 
a broom was used on ChIld m the assault NIchols also testIfied he dId not 
see any SIgns of chronIC sexual abuse AddItIonally, Cope presented a 
locksinith to testIfy the doors could be opened WIth eIther a credIt card or 
dnver's lIcense or by PICkmg the lock WIthout shOWIng SIgns of forced entry 

The Jury conVIcted Cope and thIS appeal follows 

LAW/ANALYSIS 

I EVIDENTIARY ISSUES 

"In cnminal cases, the appellate cOUIi SItS to reVIew errors of law only" 
State V WIlson, 345 SCI, 5, 545 S E 2d 827, 829 (2001) "The tnal Judge 
has conSIderable latItude m rulmg on the admIssIbIlIty of eVIdence and Ius 
deCISIon should not be dIsturbed absent prejUdICIal abuse of dIscretIOn" 
State V Clasby, Op No 26705 (S C Sup Ct filed August 17, 2009) 
(Shearouse Adv Sh No 37, at 29, 34) (cItmg State V Brazell, 325 S C 65, 
78,480 S E 2d 64, 72 (1997)) 
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A AdmIssIbIlIty of SImIlar Cnmes 

Cope argues the tnal court erred In refusmg to adIlllt eVIdence of 
sImIlar cnmes In the Rock HIll area allegedly perpetrated by Sanders, 
contendIng thIS eVIdence was probatIve m IdentIfyIng Sanders as the sole 
perpetrator and In showIng a common scheme pervaded both the other cnmes 
and the matter at Issue 111 thIS appeal Cope argues he should at least have 
been able to mtroduce eVIdence of the other cnmes wIthout referrIng to 
Sanders as the perpetrator Cope cItes numerous JunsdIctIons and legal 
artIcles IndIcatIng when a defendant IS attemptIng to mtroduce "other cnmes" 
eVIdence, the court should apply a lower standard of sImIlanty We dIsagree 

The adIlllssIbIhty of "other cnmes" eVIdence IS governed 111 South 
Carolma by Rule 404(b) of the South Carol111a Rules of EVIdence, whIch 
provIdes "EVIdence of other cnmes, wrongs, or acts IS not admIsSIble to 
prove the character of a person 111 order to show actIOn m conformIty 
therewIth It may, however, be adITIISSIble to show motIve, IdentIty, the 
eXIstence of a common scheme or plan, the absence of Illlstake or accIdent, or 
mtent" Rule 404(b), SCRE, see State V Lyle, 125 S C 406, 416, 118 S E 
803, 807 (1923) (findIng such eVIdence admIsSIble to show motIve, IdentIty, 
the eXIstence of a cornmon scheme or plan, the absence of Illlstake or 
accIdent, or mtent) 

To be admIssIble agaInst a defendant In a cnIlllnal proceedmg as 
eVIdence of IdentIty, "the bad act must logIcally relate to the cnme WIth 
whIch the defendant has been charged" State V Pagan, 369 S C 201, 211, 
631 S E 2d 262, 267 (2006) In contrast, to admIt eVIdence about other bad 
acts agaInst an accused to show the eXIstence of a common scheme or plan, 
" [ a] close degree of sImIlanty establIshes the reqUITed connectIOn between 
the two acts and no further 'connectIOn' must be shown for admIssIbIlIty" 
State V Wallace, Op No 26703 (S C Sup Ct filed August 17, 2009) 
(Shearouse Adv Sh No 37, at 18,22-23) 

Some JUrISdIctIOns lower the standard of sImIlanty necessary for 
admISSIon of eVIdence of "other cnmes" when, as here, a defendant IS 
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attemptIng to Introduce the eVIdence See State V Garfole, 388 A 2d 587, 
591 (N J 1978) (stating "a lower standard of degree of similanty of offenses 
may Justly be requIred of a defendant usmg other-cnmes eVIdence 
defenSIvely than IS exacted from the State"), see also UnIted States V 
Stevens, 935 F 2d 1380, 1403 (3d Clr 1991) (applYIng a lower standard and 
quoting Garfole), UnIted States v Cohen, 888 F 2d 770, 776 (lith Clr 1989) 
(findIng standard for admIssIOn relaxed when the eVIdence IS offered by a 
defendant) ThIS 13 son1etImes called the "Reverse 404(b) Rule" JessIca 
Brodenck, Comment and Casenote, Reverse 404(b) EVIdence Explonng 
Standards When Defendants Want to Introduce Other Bad Acts of Thrrd 
PartIes, 79 U Colo L Rev 587, 587 (2008) Even wIth a lower standard of 
similanty, the defendant must still show the other cnmes are of a SImIlar 
nature See Rivera v State, 561 So 2d 536, 539-40 (Fla 1990) (recognIzIng 
lower standard of admIssIbIlIty but findIng other cnmes dIssImIlar enough to 
detemune tnal court dId not abuse dIscretIOn ill excludIng eVIdence) 

The State charged Sanders wIth numerous cnmes occurnng shortly 
after ChIld's death Cope proffered the testImony of four of Sanders' VIctIms 
VIctim 1 testIfied that on December 12, 2001, at about 11 30 pm, Sanders 
knocked at her apartment door and asked to use her telephone He pushed 
her door open, knocked her down, got on top of her, and kIssed her Sanders 
then raped her, deillanded money, and destroyed her telephone 

VIctIm 2 testified that on December 16, 2001, Sanders came to her 
house at about 1 00 a m She had fallen asleep on her couch and when she 
woke, Sanders was standIng over her She dId not hear anyone C01lle ill the 
house and her dog dId not bark When she screamed, Sanders put hIS hand 
over her Illouth and pInned her under a rockIng charr Sanders ran onto her 
second-floor patIo and Jumped off when her dog began barkIng and her 
daughter called for her 

VIctIm 3 testIfied that on Deceillber 19, 2001, at about 7 30 pm, she 
had Just come home when Sanders came through her front door and attacked 
her When she tned to crawl to her room, Sanders placed a plastIC bag over 
her head When she removed the bag, Sanders put a rug over her head and as 
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she was tryIng to reillove the rug, Sanders got on top of her and tned to 
remove her pants She grabbed an Ink pen from her pocket and stabbed 
Sanders ill the leg Sanders shoved VIctIm 3 mto one of the bedrooms, 
closed the door, and left At some pOInt, he asked her for money 

VIctIm 4 testIfied that on January 12, 2002, at about mIdnIght, she was 
m her room watchmg a mOVIe when she heard a knock at her door When 
VICtUl14 opened the door, Sanders pushed the door In and shoved her Into the 
bathroom The fight contInued In the kItchen where Sanders kIcked and 
pushed VIctIm 4 Sanders also held VIctIm 4 In a choke hold and tned to get 
on top of her several tImes WhIle VIctIm 4 was on the floor, Sanders ran 
Into her room and grabbed her purse As he was trymg to leave, VIctIm 4 
grabbed a pan from the stove and hIt Sanders WIth It He dropped the purse 
and VICtllll 4 grabbed her Mace She tned to spray hIm, but mIssed She 
then saw a small SCI ewdrlver on the floor and swung It at hIm, ruttIng hIm at 
least once m the shoulder 

MIndful of our standard of reVIew, we fmd no reversIble error In the 
tnal court's exclUSIon of thIS eVIdence Although there are some similantIes 
between the other cnmes and ChIld's assault, there are also many dIfferences 

(' 

For Instance, no other cnme resulted In the death of the VICtlll1 or mvolved a 
chIld None of the proffered cnmes mcluded the brutalIty of the attack on 
ChIld such as anal penetratIOn and assault WIth a foreIgn object We 
therefore hold Cope has not shown a close degree of similanty between the 
other bad acts and the charged offenses, much less any logIcal relatIOn 
between the assault on and murder of ChIld and the other InCIdents m the 
VICInIty allegedly InvolVing Sanders and other VICtlll1S Based on these 
holdIngs, we affirm the tnal court's rulIng that Sanders' other cnmes are 
dISSImIlar to these facts and are therefore Inadilllssible under Lyle and Rule 
404(b), even If revIewed under a lower standard because proffered by a 
defendant, to show eIther IdentIty or the eXistence of a common scheme 
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B TestImony of James HilI 

Cope argues the tnal court erred In excludIng testImony from James 
HIll We dISCI gree 

EVIdence IS relevant If It tends to make the eXIstence of any fact of 
consequence to the detenmnatIon of the actIOn more or less probable than It 
would be WIthout the eVIdence Rule 401, SCRE All relevant eVIdence IS 
adilllssible State V Douglas, 369 S C 424, 429-30, 632 S E 2d 845, 848 
(2006) Relevant eVIdence may be excluded If the prejUdICIal effect of Its 
adnlissIOn substantIally outweIghs the probatIve value of the eVIdence Rule 
403, SCRE The tnal court has broad dIscretIon In determInIng the relevancy 
of eVIdence and ItS deCISIOn to admIt or exclude eVIdence WIll not be reversed 
on appeal absent an abuse of that dIscretIOn and a shOWIng of prejUdICe 
State v Gaster, 349 S C 545, 557, 564 S E 2d 87, 93 (2002) 

Cope proffered the testImony of James HIll, who IS servIng a sentence 
for burglary HIll testIfied he was In hIS cell In a segregatIOn unIt m pnson 
near the end of 2002 HIll recognIzed Sanders' dIstmctIve VOIce and 
overheard Sanders and another Inmate laughIng about how easy It was to get 
away WIth cnmes Sanders allegedly stated he was "goIng to get away WIth 
what he dId to that httle gIrl m Rock HIll" Sanders allegedly "went on to 
explIcItly descnbe what he had done" Sanders remarked about oral and anal 
sodomy and smothenng the chIld FInally, Sanders "alluded to the fact that 
he had got In through a WIndow In the house and that he had left through the 
same wIndow" Sanders objected to the eVIdence as Irrelevant The court 
excluded the eVIdence as rrrelevant because there were no IdentIfymg 
charactenstIcs, notIng the testImony dId not speCIfy tune, place, or other 
CIrcumstances 

We agam look to our standard of reVIew and detenmne the tnal court 
dId not abuse ItS dIscretIOn m excludmg HIll's testImony See State V 
Alexander, 303 S C 377, 380, 401 S E 2d 146, 148 (1991) (relteratmg the 
standard of reVIew of a tnal judge's rulIng on questIOns concerning the 
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relevancy of eVIdence and lookmg for gUIdance to other jUnSdictIOns that 
have addressed the partIcular Issue concernmg relevancy), State v Larsen, 
415 P 2d 685, 692 (Idaho 1966) (notmg the potentIal of abuse from rulIng 
"that a bare, out-of-court confessIOn IS admIssIble" and holdrng "that 
thIrd-party confessIOns, made out of court, are admIssIble only when there IS 
other substantial eVIdence WhICh tends to show clearly that the declarant IS In 
fact the person gUIlty of the cnme for whIch the accused IS on tnal"), People 
v Cruz, 64T-N E 2d 636, 650 (1994) (recIting the rule that "[a]n extrajUdICIal 
declaratIOn not under oath, by the declarant, that he, and not the defendant on 
tnal, commItted the cnme IS InadmIsSIble as hearsay, though the declaratIOn 
IS against the declarant's penal mterest," but allowIng an exceptIOn "where 
there are suffiCIent IndICIa of trustworthIness of such extrajUdICIal 
statements") 

C AdmIssIon of "False ConfeSSIons" Expert TestImony 

Cope argues the tnal court erred m excludmg testimony of hIS false 
confeSSIOn expert about two cases of coerced mternahzed false confeSSIOns 
We dIsagree 

The admIssIbIlIty of an expert's testimony IS a matter WIthIn the tnal 
court's sound dIscretIOn State v Douglas, 367 S C 498, 507, 626 S E 2d 59, 
63 (Ct App 2006) The tnal court's deCISIon to admIt expert testImony WIll 
not be reversed on appeal absent an abuse of dIscretIOn Id at 507, 626 
S E 2d at 64 "An abuse of dIscretIOn occurs when the rulmg IS based on an 
error of law or a factual conclusIOn that IS WIthout eVIdentIary support" Id 
To warrant reversal, any error by the tnal court In admIttmg or excludrng 
expert testllllony must result m prejUdICe Id at 508, 626 S E 2d at 64 

Rule 702 of the South Carolma Rules of EVIdence governs the 
admIssIbIlIty of testinlony by experts, prOVIdIng 

If sCIentific, technIcal, or other speCIalIzed 
knowledge WIll aSSIst the tner of fact to understand 
the eVIdence or to determIne a fact In Issue, a WItness 
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qualIfied as an expert by know ledge, skIll, 
expenence, tramlng, or educatIOn, may testIfy thereto 
In the form of an opInIOn or otherwIse 

Rule 702, SCRE 

The preCIse Issue of prohIbItIng an expert from relatIng case studIeS to 
) 

the Jury was raIsed m State v Myers, 359 S C 40, 596 S E 2d 488 (2004) In 
Myers, the expertS was quahfied as an expert In SOCIal psychology and 
testIfied about the psychology of confessIOns and false or coerced 
confessIons Id at 50, 596 S E 2d at 493 The tnal court In Myers prohIbIted 
the expert from testIfyIng about the facts of partIcular cases from ConnectIcut 
and IndIana In whIch people falsely confessed to cnmes and were later 
exonerated Id In affirmIng the trIal court, our supreme court found the 
expert related some facts about the speCIfic cases but dId not use names Id 
at 51, 596 S E 2d at 494 Furthermore, the court found no prejUdICe m part 
because the expert "was able to testIfy at length about false and coerced 
confessIOns" Id Therefore, the court found any error In excludmg speCIfic 
case studIes from the expert's testImony was harmless as the eVIdence was 
merely cumulatIve to the expert's other testImony Id 

ThIS Issue was also addressed m State v PIttman, 373 S C 527, 647 
S E 2d 144 (2007) In PIttman, the tnal court allowed the defendant to 
present "a COpIOUS amount" of eVIdence regardIng the antIdepressant drugs 
SelectIve Serotonm Reuptake InhIbItors (SSRIs) 373 SCat 578, 647 
S E 2d at 170-71 The defendant was permItted to Introduce eVIdence that 
SSRls could cause manIa and other condItIOns, and to present anecdotal 
testImony regardIng the antIdepressant Paxil Py a user of Paxil Id The tnal 
court excluded anecdotal eVIdence regardIng the antIdepressant Zoloft 6 Id 

In affirmIng the tnal court, our supreme court stated 

S Dr KaSSIn, the expert In thIS case, was also the expert In Myers 

6 PIttman changed antIdepressants from Paxil to Zoloft ShOlily before 
comnuttIng a double homICIde Id at 543, 647 S E 2d at 152 
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Id 

[TJhe court was concerned about the relIabIlIty of the 
anecdotal reports compared wIth the relIabIlIty of 
reports from clInIcal studIes done m a controlled 
enVIronment The court was also concerned wIth the 
trustworthIness of the sources of the anecdotal 
testImony, as well as the abIlIty of experts to 
establIsh the causal lInk between the Zoloft and the 
InCIdents DespIte these concerns, the tnal court 
permItted the above expert testlmony regardmg 
Zoloft obtamed from relIable methods, conSIstent 
WIth the South CarolIna Rules of EVIdence 

The record shows a conscIentlous deCISIOn on the 
part of the tnal court to not admIt eVIdence WIth 
questIOnable relIabIlIty where there was an 
abundance of other admIssIble eVIdence found to be 
relIable AddItIOnally, the tnal court correctly found 
that the prejudIcIal effects outweIghed the probatlve 
value of the anecdotal eVIdence 

In thIS case, Cope presented an expert, Dr Saul Kassm, who testlfied 
regardIng false confeSSIOns Dr KaSSIn testIfied as to the InterrogatIOn 
technIques used by the polIce In obtaInIng false confeSSIOns and the 
technIques used In thIS case (1) false eVIdence - the officers tellIng Cope he 
faIled the polygraph, (2) posItlve confrontatIOn - the officers claImmg they 
knew Cope dId It, (3) the officers' refusals to accept Cope's denIals of guIlt 
even though he agreed to a polygraph and WaIved an attorney, (4) 
mInImIzatIOn - the officers suggestmg the cnme was aCCIdental, and (5) 
rnterrogatlon whIle Cope was traumatIzed and tlred 

Dr KaSSIn proffered testImony about Peter ReIlly, who falsely 
confessed to murdenng and sexually assaultmg hIs mother, and Gary Gauger, 
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who falsely confessed to murdermg hIS parents In both of these cases, the 
defendants denied Involvement, were admmlstered polygraphs and told they 
failed, belIeved they must have somehow commItted the cnmes, and 
confessed The tnal court refused to allow Dr KassIn to testIfY regardmg 
specIfic cases of false confessIOn unless they were "on all fours" wIth thIS 
case and ultImately refused to allow the testImony The tnal court m thIs 
case conscIentIously consIdered the proffered anecdotal eVIdence before 
excludIng thIS testImony The theones underlYIng the study of coerced 
InternalIzed false confessIons were exhaustIvely presented to the JUry Dr 
KassIn explained the technIques used by mterrogators that can lead to false 
confessIons and Informed the JUry that there were "Innumerable actual cases" 
of coerced mternahzed false confessIOns Therefore, we fmd the exclUSIOn of 
the testImony regardIng the speCIfic details of the ReIlly and Gauger cases 
does not constItute reversIble error 

D AdmISSIbIlIty of Cope's Statements 

Cope argues the tnal court erred In denYIng hIS motIon to suppress hIS 
statements because he was arrested WIthout probable cause We dIsagree 

"The fundarnental questIOn In determInIng the lawfulness of an arrest IS 
whether probable cause eXIsted to make the arrest" State v Baccus, 367 S C 
41, 49, 625 S E 2d 216,220 (2006) "Probable cause for a warrantless arrest 
eXIsts when the CIrcumstances wlthm the arrestIng officer's knowledge are 
suffiCIent to lead a reasonable person to belIeve that a cnme has been 
commItted by the person beIng arrested" Id A magIstrate's determInatIOn of 
probable cause should be paId great deference by the revlewmg court State 
v SullIvan, 267 S C 610, 617, 230 S E 2d 621, 624 (1976) (reVIewIng 
magIstrate's findmg of probable cause to Issue search warrant) 

Whether probable cause eXIsts depends upon the totalIty of the 
CIrcumstances State v George, 323 S C 496, 509, 476 S E 2d 903, 911 
(1996) (findIng probable cause for warrantless arrest) In assessIng probable 
cause, the court looks to whether the facts and crrcumstances are suffiCient 
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for a reasonable person to belIeve that a cnme has been commItted by the 
person to be arrested Id 

Judge McNeely testIfied she Issued the warrant based on the fact that 
Cope was the only adult home at the tIme of the murder and there was a lack 
of eVIdence of forced entry Based on the totahty of the cIrcumstances, we 
agree WIth the tnal court there was probable cause to arrest Cope 7 

Cope next argues the statements he made after the bond heanng on 
December 1 st should have been suppressed because he applIed for and was 
found elIgIble for representatIon by a publIc defender 8 

In State v CounCIl, our supreme court stated 

The SIxth Amendment nght to counsel attaches when 
adversanal JudIcIal proceedIngs have been InItIated 
and at all cntIcal stages The SIxth Amendment nght 
attaches only "post-IndIctment," at least In the 
questIonIng/statement settIng When the SIxth 
Amendment nght to counsel has attached, If polIce 
mitrate InterrogatIOn after a defendant's assertIOn, at 
an arTaIgnment or other sirrular proceedmgs, of hIS 
nght to counsel, anYl waIver of the defendant's nght 
to counsel for that polIce mitIated mterrogatIOn IS 
mvalld unless the defendant InItIates the contact 
hImself 

335 SCI, 15-16, 515 S E 2d 508, 515 (1999) (Internal CItatIOns omItted) 
(emphasIs added) Furthermore, a warver IS knowmgly and IntellIgently 

7 We also note Cope was served WIth the warrants for unlawful neglect 
toward a mInor chIld the mornIng of November 30th, pnor to any of hIS 
confessIons 

8 Only Cope's first confessIOn, made November 30th, was made pnor to 
the bond heanng 
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II SEVERANCE 

Cope argues the tnal court erred In denymg hIS motIon for severance 
Cope complaIns the eVIdence of Sanders' other cnmes could be admItted as 
eVIdence of thIrd-party gUIlt ill a separate tnal We dIsagree 

A motIon for a severance and separate tnal IS addressed to the sound 
dIscretIon of the tnal Judge and the rulIng WIll not be dIsturbed on appeal 
absent a showmg of an abuse of dIscretIOn State v NIchols, 325 S C Ill, 
122, 481 S E 2d 118, 124 (1997) A defendant who alleges he was 
Improperly tned JOIntly must show prejUdICe before the appellate court WIll 
reverse hIS convIctIon State v DennIs, 337 S C 275, 281-83, 523 S E 2d 
173, 176 (1999) 

Cnminal defendants who are J Olntly tned for murder are not entItled to 
separate tnals as a matter of nght Id, State V Kelsey, 331 S C 50, 73, 502 
S E 2d 63, 75 (1998) ThIs IS true even when a defendant's severance motIon 
IS based upon the lIkelIhood he and a codefendant WIll present mutually 
antagonIstIc defenses such as accusIng each other of cOillilllttmg the cnme 
State v Leonard, 287 S C 462, 473, 339 S E 2d 159, 165 (Ct App 1986), 
reversed on other grounds, 292 S C 133, 355 S E 2d 270 (1987j 

AdmISSIbIlIty of eVIdence under the thIrd-party gUIlt doctnne IS 
governed by the rule In State V Gregory, 198 S C 98, 16 S E 2d 532 (1941) 
The rule states 

[EJVIdence offered by accused as to the commISSIon 
of the cnme by another person must be lImIted to 
such facts as are mconsistent WIth hIS own gUIlt, and 
to such facts as raIse a reasonable Inference or 
presumptIOn as to hIS own Innocence, eVIdence whIch 
can have (no) other effect than to cast a bare 
SuspIcIOn upon another, or to raIse a conjectural 
Inference as to the commISSIOn of the cnme by 
another, IS not admIssIble [BJefore such 
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made where a defendant WaIves hIS nght to counsel after havmg been 
appnsed of hIS MIranda nghts State v Howard, 296 S C 481, 494, 374 
S E 2d 284, 291 (1988) (cItIng Patterson v IllmoIs, 487 U S 285, 296-97 
(1988» 

Cope argues the bond heanng tnggered hIS nght to counsel We need 
not determIne If the bond heanng tnggered Cope's nght to counsel because 
we find Cope waIved hIS nght to counsel pnor to makIng hIS second and thIrd 
statements 9 Cope was charged with murder m the early morning hours of 
November 30th At approxImately 9 00 am, Cope was served wIth the chIld 
neglect warrants and then taken to the polygraph examInatIOn where he was 
read hIS Mrranda warnmgs Between 9 30 and 10 00 am, Cope was 
transported to the Moss JustIce Centei for hIS polygraph examInatIOn Baker 
read Cope hIS Mrranda warnIngs and Cope voluntanly waIved hIS 
constItutIOnal nghts The polygraph examInatIOn began at 11 15 a m After 
the examInatIOn, Baker mformed Cope he had faIled Lieutenant HerrIng and 
Baker contmued questIOnIng Cope Cope gave hIS first confeSSIOn at 2 25 
pm 

On Sunday, December 2, Cope told the Rock HIll polIce he wanted to 
talk to the InvestIgatIng officers agaIn Officer HerrIng told the Rock HIll 
dIspatcher to Inform Cope they would speak to hIm the follOWIng day On 
December 3, Cope made hIS second and thIrd confeSSIOns and the VIdeo 
reenactment 

We find Cope knowmgly and IntellIgently WaIved hIS nght to counsel 
by llitiating the contact wIth the InvestIgatIng officers pnor to hIS second and 
thIrd confeSSIons and after receIvIng Mrranda warnIngs Accordmgly, we 
find no error by the tnal court In denYIng Cope's motIon to suppress hIS 
confeSSIons 

9 See Rothgery v GIllespIe County, Tex, 128 S Ct 2578 (2008) 
(comprehensIvely discussmg the attachment of the SIxth Amendment nght to 
counsel) 
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testImony can be receIved, there must be such proof 
of connectIon wIth It, such a traIn of facts or 
cIrcumstances, as tends clearly to pOInt out such other 
person as the gUIlty party 

Gregory, 198 SCat 104-05, 16 S E 2d at 534-35 (Internal cItatIOns omItted) 
EVIdence of thIrd-party gUIlt may Include (1) facts that are InconsIstent WIth 
the defendant's gUIlt, and (2) eVIdence raISIng a reasonable Inference as to the 
accused's Innocence State v RIce, 375 SCat 317, 652 S E 2d at 416 See 
also Holmes v South CarolIna, 547 U S 319, 331 (2006) (holdmg that to 
prohIbIt, on the strength of the prosecutIOn's case, eVIdence of thIrd-party 
gUilt proffered by an accused vIOlated the nght of the accused to present a 
complete defense) 

Cope sought to Introduce eVIdence of Sanders' other cnmes In a 
separate tnal to prove Sanders' gUilt and hIS abIlIty to enter VIctIms' homes 
Without Signs of forced entry The JUry In thIS case was aware Sanders was 
Involved In Child's murder due to the presence of hIS DNA The JUry was 
made aware of eVidence that the Cope house could have been entered WIthout 
SIgns of forced entry as Cope presented testImony from a locksmith that the 
lock could have been picked or a credit card could have opened the door lock 
WIthout leavIng SIgnS of forced entry The eVIdence of Cope's Involvement, 
such as ills confessIons and the eVIdence of the lack of forced entry, would 
s1111 have been adillltted In a separate tnal We find the IntroductIOn of the 
eVIdence of Sanders' other cnmes would not have been mconslstent With 
Cope's gUIlt, even If offered In a separate tnal, and would not have raised an 
Inference as to Cope's Innocence Accordingly, we fmd no error by the tnal 
court m denYing Cope's motIOn for severance 

III CONSPIRACY 

Cope argues the tnal court erred In faIlIng to drrect a verdIct on the 
consprracy charge based on the lack of eVIdence SupportIng an agreement 
between Sanders and Cope We dIsagree 
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"In revIewIng the denIal of a IllotIOn for a dIrected verdIct, the eVIdence 
must be vIewed m the lIght most favorable to the State, and If there IS any 
dIrect eVIdence or any substantIal cIrcumstantIal eVIdence reasonably tendIng 
to prove the gUIlt of the accused, an appellate court must fmd that the case 
was properly submItted to the JUry" Kelsey, 331 SCat 62, 502 S E 2d at 69 
(1998) "In rulIng on a motIon for a dIrected verdIct, the tnal court IS 
concerned wIth the eXIstence of eVIdence, not ItS weIght" Id In addressmg 
the standard of reVIew whel e the State 1 elIes exclUSIvely on cIrcumstantIal 
eVIdence and a motIon for drrected verdIct IS made, our supreme court has 
stated 

[TJhe crrcuit court IS concerned wIth the eXIstence or 
nonexIstence of eVIdence, not wIth ItS weIght The 
crrcult court should not refuse to grant the dIrected 
verdIct motIOn when the eVIdence merely raIses a 
SuspICIOn that the accused IS gUIlty 'SuspICIOn' 
ImplIes a belIef or opInIOn as to gUIlt based upon 
facts or CIrcumstances WhIch do not amount to proof 
However, a tnal Judge IS not reqUIred to find that 
the eVIdence Infers guIlt to the exclusIon of any 
other reasonable hypothesIs 

State V Cherry, 361 S C 588, 594, 606 S E 2d 475, 478 (2004) (emphaSIS m 
ongmal) (Internal CItatIOns Olllitted) 

Cnminal conspIracy IS defined as "a combmatlon between two or more 
persons for the purpose of accomplIshIng an unlawful object or a lawful 
object by unlawful means" S C Code Ann § 16-17-410 (2003) "The 
essence of a consprracy IS the agreement" State v Buckmon, 347 S C 316, 
323, 555 S E 2d 402,405 (2001) "Often proof of consprracy IS necessanly 
by cIrcumstantIal eVIdence alone" State v MIller, 223 S C 128, 133, 74 
S E 2d 582, 585 (1953) Nevertheless, "the law calls for an obJectIve, rather 
than subJ ectIve, test ill determInmg the eXIstence of a conspIracy" State v 
Crocker, 366 S C 394, 406, 621 S E 2d 890, 897 (Ct App 2005) Moreover, 
In VIeWIng the suffiCIency of the eVIdence to support a charge of conspIracy, 



an appellate court "must exerCIse cautIOn to ensure the proof IS not obtallled 
'by pIlIng Inference upon Inference' " State v Gunn, 313 S C 124, 134,437 
S E 2d 75, 81 (1993) (quotlllg DIrect Sales Co v US, 319 US 703, 
711(1943)) 

"The gravamen of the offense of conspIracy IS the agreement or 
combInation" Gunn, 313 SCat 134, 437 S E 2d at 80, see also State v 
Condrey: 349 S C 184, 193, 562 S E 2d 320,324 (Ct App 2002) (statlllg the 
cnme of conspIracy "conSIsts of the agreement or mutual understandIng") 
RecognItIon of thIS realIty, however, does not compromIse the standard that a 
tnal court must use In decIdmg a dIrected verdIct motion when the eVIdence 
agamst an accused IS entIrely cIrcumstantial, namely, that the case must be 
submItted to the JUry only "If there IS substantIal cIrcumstantial eVIdence 
whIch reasonably tends to prove the gUIlt of the accused or from whIch hIS 
gUIlt may be fairly and logIcally deduced" State v Arnold, 361 S C 386, 
390, 605 S E 2d 529, 531 (2004) 

We recognIze that In the present case there was no dIrect eVIdence of an 
agreen1ent between Cope and Sanders The State's eVIdence of a conspIracy 
was entIrely cIrcumstantial, mcludmg (1) forensIc eVIdence that the bIte 
mark where Sanders' DNA was found was InflIcted WIthIn the same two-hour 

I 

tIme frame as the InjurIes that Cope confessed to mfhctmg, (2) SIster's 
testImony that she and ChIld locked the doors before they went to bed and 
testllllony that there was no eVIdence of forced entry, (3) the deductIOn from 

~ the forensIc eVIdence that Sanders was present In a secure pnvate home after 
the resIdents had retIred for the nIght, (4) testImony that the house was full of 
debns and passage InSIde, partIcularly at nIght, would have been dIfficult for 
someone not famIlIar WIth the resIdence, (5) statements by Cope reveahng 
knowledge about the factors of the assault and IIlJunes to ChIld consIstent 
WIth forenSIC eVIdence, (6) eVIdence that Cope delayed callmg the polIce 
after he claimed to have fatally strangled and choked ChIld, and (7) eVIdence 
that Cope staged the scene to make ChIld's death appear to have been an 
accIdent 
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Nevertheless, m the present case, the DNA eVIdence on ChIld's body, 
along wIth Cope's admiSSlOns about hIS mteractlOns wIth ChIld shortly before 
she dIed, place Cope and Sanders together at the tIme of the assault on ChIld 
and her resultrng death LIkewIse, the testlmony regardrng lack of forced 
entry and the cluttered conditlon of the home constltute eVIdence that 
Sanders, who had no known connectlon WIth Cope's famIly, receIved 
aSSIstance to naVIgate hIS way to ChIld's bedroom FInally, Cope's stagIng of 
the cnme scene after ChIld dIed IS eVIdence that a cover-up had begun before 
Cope called the polIce to his home on the pretext that ChIld had accIdentally 
strangled herself, notwIthstandIng compellrng forensIc eVIdence that Sanders 
was present and actlvely participatrng dunng the same tIme penod rn whIch 
her death was determIned to have occurred Although each of these factors 
alone may have supported only a mere SUspICIon of a conspIracy between 
Cope and Sanders, It IS our VIew that when consIdered together, they Yield the 
reqUIsIte level of proof of "acts, declaratlOns, or specIfic conduct" by the 
alleged conspIrators to WIthstand a dIrected verdIct motIon on thIS charge 
See State V Hernandez, 382 S C 620, 625, 677 S E 2d 603, 605 (2009) 
(reversrng a convictlOn for traffickIng and notmg "the State faIled to present 
any eVIdence such as acts, declaratlOns, or specIfic conduct to support [an] 
Inference" that the petitloners had knowledge that drugs were bemg 
transported) 

CONCLUSION 

We affinn the tnal court's eVIdentiary rulIngs and the denIal of Cope's 
motIon for severance We further hold the tnal court properly declmed to 
drrect a verdIct of acqUIttal for Cope on the Issue of cnmmal consprracy 
Cope's convictlOns are therefore 

AFFIRlVlED 

SHORT and PIEPER, JJ ,concur 
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AllIson Flaum 
Northwestern Umverslty School of Law 
357 East ChIcago Avenue 
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MIchael B SmIth 
334 Oakland Avenue 
Rock HIll South Carolma 29730 
(803) 366-3388 

LIsa KImbrough 
1811 PIckens Street 
ColumbIa South Carolma 29201 
(803) 765 2796 
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John W McIntosh 
ChJefDeputy Attorney General 
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AssIstant Deputy Attorney General 
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16th CIrCUIt Sohcltor's Office 
1675 York HIghway 
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I T1l1'~ Record hereby Incorporates the contents of JamLs Edward Sanders' Record on Appeal, lncludmg the 
ca~ exhibIts bcmg transported from the York County Clerk's tile 
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ARREST WARRANT NUMBER 

H023255 

AcnON OF GIMND JURY 

TRUE BILL 

VERDICT 

AMENDED 
DOCKET NO 2002-GS-46-3232 

The State of South Carolma 

County of York 

COURT OF GENERAL SESSiONS 

July 221 Tem1 2004 

THE STATE 

vs 

Billy Wayne Cope 

Indictment for 

MURDER 

SC Code 16-3-10 
CDR Code 0116 

_ .. 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF YORK ) 

1720 MAIN ST 106 PAGE 04 

INDICTMENT 

At a Court of General Sessions, convened on July 22,2004 the Grand Jurors of 
York County present upon their oath 

MURDER 

Billy Wayne Cope did In York County, South Carohna on or about November 29, 

2001, with malice aforethought, kill Amanda Cope by means of battenng and/or 

strangulation and Amanda Cope died as a result thereof The murder occurred In the 

City of Rock HIli, all In violation of Section 16-3-10, South Carolina Code of Laws, 

(1976, as amended) 

Against the peace and dlgnrty of the State, and contrary to the statute In such 
case made and provided 

3 
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WITNESSES 

RHPD/BJackweJder -, 

ARREST WARRANT NUMBER 

H023258 

ACTION OF GRAND JURY 

VERDICT 

I 

Fore-person of Peil! Jury 

Date ~W2- '1l) 1.(X)C} 

DOCKET NO 2002-GS-46..J233 

The State of South Carolina 

County of York 

COURT OF GENERAL SESSIONS 

November 14, Term 2002 

THE STATE 

vs 

Billy Wayne Cope 

Indictment for 

CRIMINAl SEXUAL CONDUCT 
FIRST DEGREE 

SC Code § 16-3-0652 
CDR Code 0160 

After being fully advIsed as to my 
legal nghts, 1 hereby waIVe presentment 
to the Grand Jury 

Defendant 

hereby appear In my own proper person and ple~ 
gUilty to the within mdlctment or to 

Defendant 

Witness 

c C C PLS AND G S 
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STATE OF SOUTH CAROLINA ) INDICTMENT 
) 

COUNTY OF YORK ) 

At a Court of General Sessions, convened on November 14, 2002 the Grand Jurors of 

York County present upon their oath 

CRIMINAL SEXUAL CONDUCT, FIRST DEGREE 

Billy Wayne Cope did In York County on or about November 29, 2001, commit 

the crime of Criminal Sexual Conduct In the First Degree Billy Wayne Cope committed 

a sexual battery with his daughter, Amanda Cope, with one or more of the following 

aggravatIng circumstances 1 Billy Wayne Cope used aggravated force to accomplish 

the sexual battery 2 Billy Wayne Cope forCibly confined Ama~ff-Cope to cause her to 

submit to the sexual battery Billy Wayne Cope 

penetrated Amanda Cope's vagina With an unknown foreign object, all In ViolatIon of 

SectIon 16-3-652, Code of Laws of South Carolma, (1976), as amended 

Against tl1e peace and dignity of the State, and contrary to the statute In such case 

made and proVided 

5 
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ARREST WARRANT NUMBER 

H023262 

ACTION OF GRAND JURY 

TRUEB'lL 

VERDICT 

Foreperson of PetJt Jury 

Date ~&az.. ?-~I ~ 

DOCKET NO 2002~GS-46-3234 

The State of South Carolina 

County of York 

COURT OF GENERAL SESSIONS 

November 14, Term 2002 

THE STATE 

vs 

BIUy Wayne Cope 

Indlctment for 

CRIMINAL SEXUAL CONDUCT 
FIRST DEGREE 

SC Code § 16 3-0652 
CDR Code 0160 

After bemg fully advlsed as to my 
legal rights I flerebywawe presentment 
to the Grand Jury 

Defendant 

hereby appear In my own proper person and pie 
guilty to the within Indictment or to 

Defendant 

Witness 

C C C PLS AND G S 
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STATE OF SOUTH CAROLINA ) INDICTMENT 
) 

COUNTY OF YORK ) 

At a Court of General Sessions convened on November 14, 2002 the Grand Jurors of 

York County present upon their oath 

CRIMINAL SEXUAL CONDUCT, FIRST DEGREE 

Billy Wayne Cope did In York County on or about November 29, 2001, commit 

the cnme of Cnmlnal Sexual Conduct In the First Degree Billy Wayne Cope committed 

a sexual battery with his daughter, Amanda Cope, with one or more of the follOWing 

aggravating cIrcumstances 1 Billy Wayne Cope used aggravated force to accomplish 

the sexual battery 2 Billy Wayne Cope forcibly confined Ama.l)ld~COpe to cause her to 
:"-'/1 JJ~ 

submit to the sexual battery - IS lIy Wayne Cope 

penetrated Amanda Cope's anus with an unknown foreign object, all In violation of 

Section 16-3-652, Code of Laws of South Carolma, (1976), as amended 

Against the peace and dlgmty of the State, anq contrary to the statute In such case 

made and provided 

A~ 
SOL%tOR 

7 



tJ,j[ 1 LI LtItI I HI til t:ltJ.:J fb82480 1720 MAIN 5T 106 

Ine Mate ot bouth Carolma 
In the Court or Appeals 

APPEAL FROM YORK COUN ry 
Court of Common Pleas 

John C Hayes. TH. ClrcUlt Court Judge 

State of South Carohna, 
Respondent, 

v 

Billy Wayne Cope, 
Appellant 

CERTIFICATE OF COUNSEL 

PAGE 0'3 

The undetlltgned c~rttfics that a copy of Apcllanf S Record on Appeal was served 

on today's date to the follo~1ng perc;on Donald J Zelenka, Sr ASsIstant Attorney 

('Jenera!, Post Office Box 11549, ColumbIa, S C 29211~1549 

Thts 13th day of March. 2007 

James M Morton, EsqulIe 
Morton & Gettys, LLC 
1051 Oakland Avenue 
Rock Hl11, S C 29732 
(803) 366~3388 
Attorney for Appellant 
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In the Court of Appeals 
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The wuierslgned certIfies that a copy of Apellant's Record on Appeal was served 

on today s date to the folloWIng person Donald J Zelenka, Sr ASSlcrt.ant Attorney 

General, Post Office Box 11549, Colwnb18., S C 29211-1549 
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(803) 366-3388 
Attorney for Appellant 


