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40

he needed to tell you that might be a basis for those
roles being reversed? And by that, I mean him being in
an accessory role as opposed to being.the shooter.
A. He denied any involvement.
Q. Okay. And, again, you have absolutely no
recollection of him asking to get another lawyer.
A. Never once. I think he had a really good ——lwe
had a good Working relationship, and also with my staff.
MS. SHURLING: No further questions.
THE WITNESS: Thank you.
MS. HARRIGAN: Court's indulgence.
THE COURT: Yes, ma'am.
MS. HARRIGAN: May it please the Court.
CROSS-EXAMINATION |
BY MS. HARRIGAN:
©. Mr. Banks, how long have you been practicing law?
A. Twenty years.
Q. And what percentage would you say 1s criminal
defense?
A. About 30, I suppose.
Q. Have you had prior experience representing a
client charged with murder?
A. Oh, yeah.
0. Roughly how many murder trials?

A. The first five years of my practice as public
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defender, I've had -- I undertook five death penalty
cases before they changed the rules, and then I've had
prdbably half a dozen or more since, I suppose.

'Q._ Do you recall when you were appointed to this
case? |

A. I don't remember the date, if that's what you
mearn. |

0. A range, how long before trial?

A. Well, it wasn't suddenly —- there is a number of
months, I'm sure, probably —-- approximately a year, I
suppose. It was a loﬁg time.

Q. And did you file discovery motions in this case?

A. Sure.

0. Do you believe the State gave you everything they
were required to by law?

a. Yeah, they better have.

Q. And did you review this docﬁmentation and
discovery with your client?

Aa. Oh, yes.

0. Would you briefly characterize the State's
evidence in this case against Applicant.

A. They had the two codefendants. They had, you
know, ballistics. They had those text messages. They
had other witnesses, but they had an expert that talked
about the phone .that got shot at some point, but it
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that. I cannot recall how much of it got in at some

essentially boils down to the text messages and the two
codefendants. |

Q; Was there any evidence regarding.possible burned
clothing of the Applicant following the incident?

A. Yeah. I think there was some discussion about

point, but, yeah, there was something about -- I think he
had blood on his clothing, and it was burned in the pit
in back of, I think, the vacant mobile home? I can't
remember.

Q. And based on reviewing all this with your client,
did you also discuss his version of facts of the case in
discovery?

A. Yes.

Q.- How would you characterize his version, just total
denial of any of it?

A. Well, he had pieces of the case that he could help
me with because he could admit to being in certain
places, but as far as the killing and not being the
killer, that limited the exchange that we could have.

Q. What was your overall defense strategy in regards
to this case?

A. To put it on the other two guys, if at all
possible. | | |

Q. Was there any sort of an alibi defense?
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last argument, correct?

we had to get —— if he's going to have an alibi we bettern

A. Yes, there was. Wasn't as complete as I would

have liked, but it's all we had.

Q. And in regards to presenting that alibi defense tg
the jury, how did you feel was the best way to present
that to the jury?

A. Through his mother and, of course, himself, but
his mother was —- you could kind of get littlé pieces
from other witnesses, but, you know, quite frankly, I
think he thought his mother could get up there and lie
for him, but -— well, she didn't lie.

Q. You did indeed call his mother as your only
witness?

A. Yes.

Q. And by calling her, you forfeited your right to a

A. Yes.
Q. Do you think that prejudiced your client?
A. No. I didn't deem that very importaht. I think

do something about that and have somebody up there to put
it forth.
Q. Did you file any pretrial motions in this case?
A. I'm sure I did, but I can't recall what they were
at this time.

0. If the record reflects —-
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1 A. Yeah, whatever the record reflects, I filed it.
2 0. And the record looks like there was a Jackson v
3 Denno hearing immediately before the trial? -

4 A. Yes, that's true.

5 0. What about in terms of a motion to suppress?
6 A. Yeah, because we suppressed maybe two text

7| messages as I recall. 1 know the one about the murder,
8| or catch a murder charge, and, let's see. I may have had
9} more. I don't remember.
10 " Q. Was there any certain theory of the State that you
11 | were able to get suppressed or a motion in limine that it

12| wasn't allowed to be presented to the jury, in regards

13] to —
14 ‘A. A theory that they had that --
15 - Q. In regards to how Mr. Pelzer might have ended up

16 | around the abandoned gas station around that time?
17 A. Oh, yeah. They had this theory that Mr. Pélzer —~=
18| and I did. I kept this out. They had a theory that -

19| Mr. Pelzer -- who didn't live too far from the scene. I
20| mean, it was far enough that we-would maybe have an alibi

21| defense, but he didn't live too far from the scene, and

221 he —- he was a runner:
23 : Mr. Pelzer actually ran to keep in shape. From
24| his experience, he was pretty good —-- you know, in good

251 shape, but their theory was that there had been several
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robberies, not at the very scene, but across the road at

a working gas station, and that they had long believed
that Mr. Pelzer was the person who was doing thisl
robbing, but they just couldn't prove 1it.

A lot of people wouldn't report it until two days
later.and all this other stuff, but there was a string of

robberies. They weren't necessarily every week or every

day, but periodically over the months, and they believed

it was him, but they couldn't prove it, and the weapon
was a shotgun or sawed-off shotgun as I recall that they
kept hearing about. That's why they thought it was the
same guy and they thought it was him, and they were
thinking about putting forth the theory that —-- because

my point in-the trial was, how did -- you know, you don't

. just go to rob nobody. You got to know there is somebody

to rob, and for him to purposely run to this place that
iS'teﬁ minutes away, by running, knowing somebody 1is
going to be there to rob and then get back to this party,
it just didn't make any sense if he didn't know somebody
was there.

And there was testimony that he didn't ride by
there before and see this guy or anything. They were
somewhere else, and he just decided to go do this thing.
Their theory was that he was going to this gas station to

rob someone. The gas station closes at 8:00. This
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- person who would be there in five minutes or whatever,

happened around 11:00 or so, but the gas station -— and I
didn't know this until I talked to the deputies, but the
gas station across the road, working gas station, closed
at 8:00. They had a pump wheré you could stick your
credit card in and then you could get gés, even though
the place was locked, and it's a big Exxon station, so -
itfs well—known place.

So.their theory was that he didn't have to know
becéuse he knew that any minute somebody else'would stop

by, across the road, and that he went there to rob the

there would be somebody there. And I kept their theory
out while actually advancing'mine, that how could he know
and so forth and got that in, and they never, like,
opened that doof and lét their theory in. So, yeah, I
was able to get that theory out.

0. In regard to Applicant's allegations with your
cross—examination of both of the codefendants he has
allegations against, you're crossing both of those, would
you categorize your overall strategy in crossing both of
these individuals?

A. Well, just credibility and trying to find a crack
in their testimony and in comparison of their
testimonies. I mean, that's the main gist of it, trying

to find inconsistencies.
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©. Did you highlight that they weren't charged with
reporting a false either burglary or —-—
A. Yeah, I believe I did.
Q. =— or the weapon was stolen and they made a false

police report? .

A. Oh, and, by the way, their theory was even better
than I thought because I couldn't figure out if you had a
shotgun why would you need a pistol, and I think théy
were thinking he was clever enough that he needed a
weapon because they were kind of on to him as far as. that
same weapon on the time, but go ahead. I'm.sorry.

Q. Iﬁ regards to Applicant's application that you
were ineffective to allow Mr. Reed to read part of the
gun agreement into the record, do you think this
prejudiced your client at all?

aA. No.

Q. Why not?

a. I think it did quite the opposite. I think it
hammered home that he actually signed a paper and this is
what he-signed, and it waé very clear he was lying on
that paper.

Q. And have you had a chance to review the transcript
since the trial?

A. You know, this case —— I think this case'right

here is about a year old. I don't know. This is a
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long —- and I read it when this first was scheduled, and
T haven't read it in a number of months, to be honest
with you.

Q. Okay. Based on your review of the transcript --
and you might not be able to answer this, sayiﬁg you
haven't reviewed the transcript in a while, could you
tell —— obviously, no one else here in the courtroom
today besides the Applicant and you were present for the
trial —- could you tell Mr. Reed was having a difficult
time reading this document?

A. It seemed pretty normal reading to me, I do
remember that.

Q. In regards to Applicant's allegation that
electricity was cut off at a trailer that I believe was
owned by his mother and he formerly resided in around the

time he was 18 years old, what was your strategy in

presenting that information to the jury,'that there was

no'electricity?

A. Like I said, it went toward —~ he didn't live
there, he lived with his mother, and so that made a
difference in the whole geography of this thing, alibi,
timeline, all of that.

Q. Do you think it prejudiced your client --

A. No.

Q. -—- by showing that he was hard up for money,
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couldn't even pay his electricity?

A. No. He had a cell phone.

0. And I can't recall whose testimony it was. I
think it might have been through the direct of his
mother. His mother did indeed pay for most of his bills,
correct?

A. Uh-huh, that's right.

0. And that did go against the State's theory that he
was trying to get money, texting all of these females for
money, and that's what caused the burglary to occur?

A. Sure.

Q. In regards to his allegation that he had
represented where he had no confidence in you, you have
no recollection of_previously'represénting him?

a. No. So that meant it was uneventful.

0. And he never indicated to you that he was
diSpleaSed with your service or your staff's services?

aA. No.

0. How you would characterize your working
relationship?

A.  Good.

0. In regards to Applicant's allegation that you
coerced him to address the Court during sentencing?

A. I didn't have time to coerce him to do anything.

0. Is it your general practice to coerce your client
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like that.

. the courtroom —— well, maybe my staff member who was with

when they're in front of the Court?

A. No, no. |

0. Did you encourage him to show emotion or cry?

A. No. Gosh, no.

Q. If you can, and I realize it's been quite a while
since the trial, three years, do you recall what
conversation you had with your client between when the
verdict came down and when he addressed the Court?

A. Well, I repeated one, and I think I said something
like -- in addition to saying no, you will not say that.
I said something like -- sort of in the generic, Tell the
Court you're sorry for having to put the Court through

all this. You know, ‘don't admit to any crime or anything

If —— and I didn't encourage him to say anything,
and I'said_if you must say something, say something
generic.

@. Were you surprised when he got up and said what he
said to the Court?

A. I don't think there is a more surprised-person in

us. Yes, I was shocked.
0. And have you had an opportunity to review that
part of the transcript?

A. Yes. I actually have looked at parts of it over
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the last few weeks, but yeah, there was one part that I
actually looked at.
Q. The part the State would direct your attention

THE COURT: - For the record, I've already read
it. Thank you.
BY MS. HARRIGAN:
0. And do you recall his statements to the Court —— I
know he admitted that it was selfish for him to ask for &
trial,,and he also admitted his guilt, based on your

A. Yes, and that's one of the things I kept going
back to when he said it was selfish of him. I think that
truly shbwed he was sorry because that's a really unusual
statement to make.

9. In regards to his allegation that you failed to
file a direct appeal on his behalf, did he ever ask you
to file an appeal?

A.- No, no.

0. If he had asked you, would you have filed an
appeal?

A. Absolutely.

0. Is it standard practice to file an appeal?

A. Yes, it is. |

Q. Do you think you had any meritorious issues that
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could be successfully presented for appellate appeal?

A. No. I will say this: His mother, I don't know
whether he sent her by or she just happened by, but
within a few days, she came by; and she's a very lovely
lady and I love her to death.

And she came by, and I think she told me that he
had asked for a transcript. And I told her to tell him
that I can't provide her with a transcript, that he can
order one and so forth and gévé her the information, but
clearly he never asked for an appeal.

Q. And how do you think his comments to the Court
during sentencing and prior to his sentence being handed
down would have affected his direct appeal?

a. I think they would put -~ actually, there may be 4
caée on that, but I would assume that it would naturally
dampen his ability to win on an appeal.

MS. HARRIGAN: Court's indulgence for a brief
moment .
No further questions.
REDIRECT EXAMINATION
BY MS. SHURLING:

Q. First, I'd like to apologize, Your Honor. I
misspdke. I think I was flashing back.to my notes on
something else.

With regard to the reference to Reed referring to
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~ through about 162 in the volume where his testimony is,

the Applicant as cousin, and the record —-— I frankly
can't tell you how I misinterpreted my notes on that, but
I was incorrect.
| And Reed, in fact, testified he had known my
client for some 13 years; isn't that right, Mr. Banks?
a. If you say so. -
Q. Somewhere in that neighborhood. Okay. Now, the

testimony of Willie Reed, Your Honor, it's page 115

and the testimony of Jimmie Haygood, which is
approximately 285 through 309.

The testimony of both of these. codefendants
confirms that they were with your client prior to. and
after the shooting.

A. Right.

| 0. Correct?

A. Uh-huh.

Q. And that they were involved with the-gdn that had
been ballistic identically tied to the shooting?

A. Prior to and after.

Q. Exactly. Now, we've already covered the fact thatl
you didn't get into the fact they could have been charged
with murder. I'm not going to beat a dead horse.

A. Yeah. It just seems speculative but, yeah, you're

right. I can see a solicitor objecting to a line of
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~questioning about what they could have been charged with.

-might ultimately allow that charge to be reduced to a

‘'within the menu available to the State when.they're

It could have been something I could have explored.

0. Let me ask you this: In your practice, there are
various ways for the State to give someone benefit for
cooperating, aren't there?

A. True.

0. For example, if someone has multiple charges, the
State might drop some of them in exchange for
cooperation?

A. Or might not charge them, yes.

Q. Or if someone had a serious charge, the State

lesser included in exchange for cooperation?
A. Right.
0. There can be an agreement as to a specific term of
years that will. be negotiated on their behalf or a

recommendation that might be made. All those things are

rewarding someone, correct?

A.  Sure, sure.

0. What about if the facts are present from which the
State could charge someone as a principal, and rather
than charge them as a principal, they just go ahead and
charge them in a lesser fashion from the very beginning?

Would that not also be another form of potential benefit
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in exchange for cooperation?

A. Sure.

0. And under Giglio and related cases, that would be
something that would be subject to impeachment?

A. Right, yes.

Q. Okay. Thank you.

I want to go back to the mother for a moment
because the Respondent had advised me that I was going to
touch on the decision to put the mother up as an alibi
witness as a claim of ineffective assistance of counsel,
so let's talk about that for a second.

You said you thought my client expected perhaps
his mother to get up there an lie for him?

A. Not before trial, no reflection.
Q. Pardon?

On reflection. I think that's what he had hoped.

>

Q.. Did you interview the mother prior to trial?

A Sure, sure.

Q. And did the mother tell YOu priorlto trial —-

A. Nothing different than what she testified to, and
I indicated that to him. He thought when it came down to
crunch time, that's my opinion.

Q. Okay. Well, let me break that down a little bit.
You did interview the mother?

A. Absolutely.
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could recall were -— the times she told you in the

0. And the mother told you that the times. that she

pretrial interview were entirely consistent with What she
said at trial?

A. Yeah. And, again, whether it was 100 percent or
99 percent, but it was very well along the lines of what
she told me prior to.

Q. And so you weren't shocked by what she said in
terms of the time frame of the alibi?

A. No.

0. So would it be fair to say that you knew before
you called her --

A. What she was going to say.

Q. —-- what she was going to say, and that given the
proximity of the locations that her testimony could be
what is characterized as an imperfect alibi?

A. Yes. She didn't complete the alibi, right.

Q.. Did you discuss that with Your Honor before making
the decision to put the witness on the witness étand?

A. Yes. |

Q. Did you explain to your client that if you put up
any evidence, any witnesses, or any kind of evidence,
that he would lose the right to the closing argument at
the trial?

A. That was not important to him at all. It might be




1018

10

11

12

13

14

15

16

17

18

19

20

21

- 22

23

24

25

42

now, but it wasn't there.

0. Then I don't think you directly answered my
question. Did ydu explain to him he would have the right
to the last argument to the jury if he didn't put up any
evidence? |

A.  Yes.

0. And that he would lose that right if he put the
mama. up?

A. Yes.

0. And that in your judgment the mama's testimony was
going to be an imperfect alibi anyway?

A. Yes.

Q. And whose decision Was it to put the mother up?

A. Well, ultimately it was his, but I made the
tactical decision, offering it to him. He said, Yes, do
it. |

Q. Did you discuss with him what most defense lawyers
would argue, being the value of having the last word with
the jury before they begin their deliberations?

A. As a separate -- the discussion? I don't know how
deeply I may have delved into it, but, yeah, it was
brought out. I mean, it's clear that in this case I
don't know if it was an important as it might be on
another case because we needed an alibi of some kind.

She was the closest thing we had.
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- them to argue about a mother's motives for protecting her

beforehand that any alibi testimony offered by a mother

Q. Well, we've already agreed or —- pardon me, we've
discussed that the mother's téstimony was an imperfect
alibi.

A. Uh-huh.

- . It did not give him coverage, did it?

A. What it does is —- I think it's sowed doubt,
hopefully not enough doubt, but sowed doubt in the jury's
mindlwhen you get the time frame of where you had to be.
froh this point to point B and back, I think it sowed
that doubt. It didn't slam the door shut on, you know, a
conviction by any means, but I think it sowed doubt.
Whether it was a reasonable doubt? Not at that time.

0. Did the solicitor predictably argue what we expect

son?
A. Yes, sure.

©. Did you discuss with your client, Mr. Pelzer,

would be subject to great scrutiny?
A. Diminished, yes.
MS. SHURLING: A moment's indulgence.
Nothing further, Your Honor.
MS. HARRIGAN: Just briefly, Your Honor.
RECROSS-EXAMINATTON
BY MS. HARRIGAN:
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0. Were the codefendants in this case ever charged
with murder?

A. They were never indicted for murder.

0. Did you have any information to believe that the
codefendants were not charged with murder as a benefit
for cooperating with the State and testifying against the
Applicant?

A. I never got that indication. I think they
believed their story, quite frankly.

0. Did you have any foundation during the cross of
either Mr. Reed or Mr. Haygood to question them as to the
possible penalties for a crime that they were not charged
with ‘ever?

A. Yeah. I think it's speculative. I don't think it
would have worked, but I should have tried it. That
wouldn't have been a bad, you know, thing I should have
Jumped on.

_-MS. HARRIGAN: No additional questions, Your
Honor. -
MS. SHURLING: I may have misheard, but did
you say they were indicted for murder?
THE WITNESS: No, I didn't. T said I
don't —— they were never indicted for murder.
MS. SHURLING: Thank you. I could not hear

you clearly. I was afraid I misheard that.
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THE COURT: Anything further?

MS. HARRIGAN: No, Your Honor.

THE COURT: You may step down, sir. Any
objection to letting this witness be excused?

MS. SHURLING: Not at all, Your Honor.

MS. HARRIGAN: Well, actually, we would like

. to hold him, based on what happened in the last case,

until after the Applicant has testified.
THE COURT: All right, sir. Hang around,
sir, if you don't mind.

MS. SHURLING: Thank you, Your Honor. My

next witness would be the Applicant, Mr. Willie Pelzer.

WILLTE PELZER,
having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
THE COURT: State your name for the record.
THE WITNESS: Willie Pelzer, III.
BY MS. SHURLING:

Q. - Mr. Pelzer, like I do with most of my clients, I
told that you it was important that you speak up and
speak clearly. I should have warned you that in the
process of honoring that advice not to get too close to

the microphone or we'll have the opposite problem, okay?
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A. Yes, ma'am.

0. Just remember that the nice lady sitting here in
front of you has got to get down every word you say, and,
frankly, if Your Honor doesn't understand you, it won't
do us any good either, so we got to make sure she can
understand you.” And you're a little soft spoken, okay?

Now, you've heard what's been going on in the
courtroom here today. Were you previously -- prior to
this murder charge, were you represented by Mr. Banks?

A. Yes, ma'am,.I was.

0. And what was the charge that you were represented
on?

A. It was grand larceny.

Q. Okay. And'at'the time of this trial, when you
were sentenced, you were on probation for that grand
larceny, wereﬁ't you?

A. Yes, ma'am.

0. And, in fact, the record reflects during
sentencing that youf'probation was revoked and run —-—

a. Concurrent.

Q. I mean, sort of a moot point; but it was revoked
along with the life sentence you got for this murder,
correct?

A. Yes, ma'am.

0. Okay.
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MS. SHURLING: Your Honor, I have shown --
MS. HARRIGAN: No objection.
MS. SHURLING: -- the State a copy of the
SIED record that T would introduce as Applicant's 1. |
MS. HARRIGAN: And the State would just note
his SCDC records are already in the record, and they do
reflect he does have those charges.
THE COURT: Okay. Thank. you.
BY MS. SHURLING:
0. Can you remember about when you got the grénd
larceny charge that you're referring to?
a. I think, like, 2008, if I ain't mistaken.
Q. Okay. Would 2008 be a possible range?
A. Yes, somewhere around that time.
| MS. SHURLING: Your Honor, the record
reflects a date of November 18, 2008.
BY MS. SHURLING:
Q. Does that sound about right?
A. Yes, ma'am. _
0. And that charge arose out ot Calhgun County?
a. It did.
Q. Okay. Versus this murder charge came out of what
county?
A. It came out of Calhoun County as well.

Q. And Mr. Banks was the public defender for Calhoun
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County?

A. Yes, ma'am.

Q. And did he represent you on the grand larceny
charge in the.context of that grand larceny?

A. Yes, ma'am, he did. _

©. And pardon me, in the context of his duties as the
public defender.

A. Yes, ma'am.

0. He was your public defender, not retained counsel
on both charges.

A. Yes, ma'am.

Q. Okay. You've heard me introduce a copy of your
SLED record, and it shows the Calhoun County grand
larceny charge and then it shows your murder charge that
we're here today on. Can you look over that for me? |

A. Yes, ma'am.

0. Does this SLED record indicate that you had any
prior charges prior to the grand larceny in 20087?

A. No, ma'am.

Q." It does not?

A. No. I had no charges prior to the grand larceny.
That was the first charge.

0. Okay. Now, what bearing did the fact that
Mr. Banks represented you on the 2008 charge have on your

relationship with him at the time of this murder case?
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How did it affect it?

A. I was under the impression that I was going to
receive PTI, pretrial intervention, if I'm not mistaken,
but T don't know too much about the law -

Q. Let's be clear. When you say you were under the
impression you would be eligible for PTI, you don't mean
on the murder, you mean on the 2008 grand larceny?

A. Yes, ma'am.

0. Okay. Pick up where you were. I'm sorry.

a. I would just handle a lot of people talking, and I
had a family member that had a felony -- he had a charge,
I know that for a fact, and he was unqualified for PTI.
He qualified for PTI being that he never had been in
trouble before, so I was under the impression that I
would be able to get PTI, so I asked Mr. Banks about PTI.

When he asked me about PTI; the solicitor at the
time —- she was a female; I don't know her name -- she
said I didn't qualify because I had a petty larceny prior
to the grand larceny. I told him that that's absolutely
impossible because I never been in trouble before, never
been in the county jail before, never had a ticket
before. I told him that would be impossible. He was
saying tome, Well, this is what —-

MS. HARRIGAN: Objection. Hearsay.
THE COURT: Okay. You can just testify as to
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came and she told both our families.

what you know, sir, but let's go ahead and let him

testify.
BY MS. SHURLING:

Q. Was Mr. Banks with you when you were told by the

" A. He was standing -- we were both standing up like

where you at. We were standing side by side, and she

Q. Pardon me. Did -- as I understand your testimony,
you told your lawyer that you didn't have a prior petty
larceny?

A. Yes, ma'am, I did.

Q0. Did you request that he research that claim by the
prosecution and the State that you didn't héve a prior?

A. Yes, ma‘am, I did. |

Q. And did he ever do that for you?

A. No. He just simply stated that did you want to g9
home or did you want to go back to the county.

Q. And so as a result of his failure to look into the
solicitor's position, you ended up going forward on the
criminal charge.

A. Yes, ma'am.

9. Now, to use the expression you all use used when
you caught'this charge, and you found that you were being|

assigned once again to Martin Banks, how did you feel




10
11
12
13
14
15
16
17
18
19

20
21
22
23
24

25

about that?

A. I said, No way. I said, No way.

Q. -Did you'express to him the fact that you had
reservations about representing you?

"A. Yes, ma'am. If I could elaborate-a little more
about that, at the time I thought there were two public
defenders in the area of Calhoun County, Jeff Bloom. I
never met him, I just heard about it through a lot of
other people, so I figured that he was also a public
defender and somebody who was able to take my case.

I told him, I said, Listen, I don't want you to
be —— I don't want you as my lawyer, period. I didn't
tell him directly at the time why I told‘him I wasn't
comfortable with him, and then later on throughout the
preliminary hearing, he asked me why.

And T just told him because I believe he was
incompetent because of the fact that I received probation
for something that I could have just got PTI for, which I
really thought was crazy at the time and so I was, like,
No, this is my life on the line. I'm putting my life in
your hands, so there is no way possible I want you.

And his exact words to me were, I'm all you have.

0. Did you ask him to see that you gdt another
lawyer?

A. Yes, ma'am.
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- in your case?

9. Did you ask him to make a motion to be relieved?
A.

Q. And the quote you given us is the answer you got.
A

Yes, ma'am.

Yeah, and I'm cold. I'm not nervous, I'm cold.

9. I've seen several people shivering in the
courtroom, so I won't argue with you.

Mr. Pelzer, did you consider speaking up in court
on your own and telling the judge you wanted a new
lawyer?

A. No, ma'am, because at the time I was young and I
was real passive and new to a lot, so when he said that
he was —- Jeff Bloom no longer practiced law and he was
the only lawyer there, I didn't really refute that. That
was really my only option, so he was basically saying he
was my only option, so I didn't see any reason to push it
any further.

Q. Okay. Now, the record reflects that Mark
Leiendecker was aiso your attorney?

A. Yes, ma'am.

Q. Between those two attorneys, who was lead counsel

A. Martin did most of the talking.
Q. That answers the question. And did you have
meetings with Mark Leiendecker in addition to meetings

with Martin Banks, or did they meet with you together?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

How did that work?

A. Not prior. My first time ever even meeting
Mr. Leiendecker was the day we picked the jury. We
selected the jury and also the day we started trial.
That's my first time ever meeting him, but I knew of him.
He's, like, how they had passed over, he's like a head of]
the public defenders. |

Q. CQkay. And it's your recollection that hé didn't
take an active role in your trial, that it was Mr. Banks?

A. No, ma'am, but I did ask him. I did ask him. T
did ask him to.

Q. You asked him to what?

A. I asked him if he could go up there because —- and
kind of scare Mark.

0. I'm sorry. You asked him if he could do what?

A. If he could step in place of mark.

0. You asked Mr. Mark Leiendecker that?

A. Yes.

0. And what was his response to that?

A. He's doing fine.

0. Did you tell Mr. Mark Leiendécker why you wanted
to replace Mr. Banks?

A. No, not —— I didn't go into detail about it. I
was just like, okay. Well, if you think you're going to

make it, you got more experience than I do, so I'm just
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. your sentencing?

going to let him go ahead.

Q. All right. Once you were convicted, did you plan

on addressing the Court and making a statement prior to

'A. Yes, ma'am. Well, I didn't know that -- I didn't
know that I would be able to, but once it was presented,
once the judge said I could, I said yes, I would. I
wanted to.

0. Okay. And did you have discussions with Mr. Banks
in advance about the kinds of statements you planned on
making to the jury?

~A. Yes, ma'am.

0. Okay. And you've heard what you said to the Jjury
characterized as confessing to the murder, but in your
mind, was it your intent to be confessing to actually
being the person that shot the deceased?

A. No, ma'am. '

Q. Okay. Prior to your trial, did you have the
opportunity to review the discovery materials with your
lawyer?

A. No;_ Just another thing Mr. Banks said earlier, he
was talking about our relationship. Ms. Jenny, that was
his secretary, we had a beautiful relationship. She was
always there. She knew more about my case than I did, so

we, Jenny and I, we went through every piece of my case,
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but as far as me and him going through the evidence, the
Rule 5, no, we didn't.

9. But you did have an opportunity to review it with
a member of his staff.

A. Yes.

0. So you were familiar prior to trial with what Mr.
Reed and Mr. Haygood were going to say about the case?

A. Yes, ma'am.

Q. Were there aspects of this case that. you would
have discussed with Mr. Banks if you had had a better
relationship with him?

A. Yes, ma'am. I was his —-- under the impression
that, you know, that if I just stayed away from him and
just let him do his thing —— because I knew for a fact
there was no way they could place me at the scene of the
crime. There was no way I had gunpowder or blood or
anything on me, so I figured that would be enough for hini
to just paint the picture that I wasn't there because
there is no proof, period. I wasn't there.

I wasn't worried about ballistics showing my
fingerprints, GSR on my clothes or I wasn't worried about
a camera across the street at the ATM zooming in on me.
I wasn't worried about nothing like that, so I figured
just let him paint the picture on his own.

0. Let's approach this very carefully, okay? Earlier
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‘in him as your lawyer and you indicated that you did. Do

today you and I spoke briefly about this, and I made very,
certain that you understood that anything you say on the
stand today under oath could potentially be used against
you at some future date_if you had a retrial. Do you
understand that?

A. Yes, ma'am.

Q. And do you understand that you're under oath? I
mean, this is prior testimony that could be used to
impeach you if at some later date you tried to get up and
tell a different version of the t;uth.

A. Yes, ma'am.

Q. Okay? With that in mind, I asked if you wanted tg
share with Her Honor what it was that you would have

wanted to share with Mr. Banks if you had had confidence

you still want to do that?
A. Yes.

.Q. You understand you're entitled to an attorney, you
got one, me, and I've already advised you, youive got a
Fifth Amendment right against self-incrimination and you
don't have to explain anything to anybody, but once you
open your mouth and say it, you're stuck with it. You
understand that?

THE COURT: Yes for the record? Thank you.
THE WITNESS: Yes, ma'am.
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THE COURT: And he did say he's fine.
BY MS. SHURLING:

0. All right. So what is it that you —— knowing the
position that Reed and Haygood took, claiming that you
took the gun and they just dropped you off and you went
and murdered this man and then they helped you after the
fact, what is it that you would have wanted to share with
Mr. Banks if you had confidence in his representation at
the time of the preparation of your original trial?

A. Well, the whole thing.was I didn't trust him
because I would have. felt like I would be in trouble or
that it would look even worse on me if I admitted to the
fact that I was on the scene of the crime, but that's
what I wanted to admit to. I was at the scene of the
crime, but my role wasn't the shooter.

My role wasn't, Okay. Let's go find him. My role
was, Man, y'all got to be stupid to leave that there. I
wasn't the brightest kid at the time, but I watched a lot
of 48 Hours and a lot of crime cases, CSI, things of that
nature, and I know for a fact that if they find a shell,
they can find a gun. |

0. Let's back up for a moment. You know the story in
your head well, but we don't, so we need to break that up
a little bit. When you say you were at the'scene of the

crime, are you saying you were at the scene of the crime
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at the moment the victim was shot?

A. No, ma'am.

0. Where were you —— were you with Haygood and Reed
earlier in the day? |

A. We were together earlier in the day.

0. And at some point did you leave their company?

A. Yes, ma'am.

Q. How did that happen? Did they drop you off

somewhere?

a. No. I stayed at the house on —— not ;I
think the addréss is . That's Jimmie's
house.

0. So you stayed at Jimmie's house?

A. Yes, ma'am.

Q. While they went off to go do something?

A. Yes, ma'am.

Q. Did they come back to that residence a while
later?

aA. They did.

0. And when they did, did they confess to you they
had committed this crime?

A. They was arguing amongst each other, saying this
dummy did this and this dummy did that, and I was just
upset with both of them because I couldn't understand

what they were saying, but I knew it was something big.
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And he said, Well, you shouldn't have shot him,
and he said, You should have done this, and I said, What
are yoﬁ talking about?

They went on around and around and around about
what happened. I didn't want to hear the details, I just
wanted to see if I could do my best to help them out of
this situation. I knew what they was going to do before
they did it. I do admit to that. That's the reason why
my cell phone was with Willie because Willie didn't have
a cell phone. |

0. You knew before they left that they were going to
go hit a lick, to use the parlance?
A. Yes, ma'am. I didn't know who, though.

0. You didn't know who they were going to rob?

aA. No.

0. And did you have any role in planning it?
A. No, ma'am.

0. Did you help them in any way to commit it?
A. No, ma'am. |

Q. When they came back, you mentioned something abouf
shells. TWhat were you talking about the shells? Whét
did you find out about shells and who told you?

A. Well, Willie was yelling at Jimmie because he was,
like, You shouldn't have shot the whole —— you shouldn't

have shot your whole clip. His exact words, Were you
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alleyways and stuff like that, rolling on the bag.

seven shells.

shouldn't have shot that whole clip.

And he was, like, the clip was loaded with all theg
shells and then he left, so I was just telling him to,
Shut up, man. Just go back and we'll pick them up and
get back on the plane.

So I didn't know at the time that somebody was
killed, I just know that somebody was shot or something
was shot up. I mean, I knew that for a fact, this quy
over here was saying, but I didn't want to hear no more
because we was just sitting there talking. So we rolled

all the way around the corners, a lot of paths, a lot of

I didn't see no blue light, so I guess nobody
heard the shots, and I guess the police wasn't there.
And once you pull over the path, you walk behind a truck
stop and we picked up some shells, and we got, like,

approximately seven shells. We picked up approximately

Q. . And while you were at the scene,ldid you come in
any direct contact with the body?

A. Yes, ma'am.

Q. Okay. Did you help them move it?

A. Yes,_ma'am.

0. Now, why didn't you. tell Mr. Banks that you were

someone who helped them out after they committed this




10

11

12

13

14

15

16

17

18

19

20

- 21

23

24

25

1037

crime? |

~A. Because I figured if he didn't have enough common
sense to look up the PTI issue, I felt like it could onlyj
get worse. The more he knew, the worse it got.

Q. Okay. And if you would have had a different
lawyer, one in whom you had more trust, would you have
confided the information you've shared with us today
here?

A. Yes, ma'am.

0. And would you have wanted your lawyer to present
your version of the facts should the jury arguing that it
was,_in'fact, you that was the accessory after the fact,
not Haygood and Reed?

A. Yes, ma'am.

Q. Did you want an appeal, Mr. Pelzer?

A. Yes, ma'am.

Q. Once were you convicted and got a life sentence,
did you want a direct appeal?

A. Yes, ma'am. I had nothing else to lose.

0. And would you ask Her Honor to grant you a belated
direct appeal at this time?

A. Yes, ma'am.

Q. Okay. Now, ordinarily this is the part of the
hearing where I ask somebody under ocath whether I have

warned them about all the different consequences of them
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~talked about that, didn't we?

going through a PCR, and that usually involves someone

getting less time than they could have gotten, and they

might get more on retrial, but you got life without
parole, didn't you?

A. Yes, ma'amn.

Q. But there has been some discussion about the fact
that this could have been a death penalty case, hasn't
there?

A. Yes, ma'am.

Q. Were you ever threatened with the death penalty in|
this case?

A. No. They said the family didn't want the death
penalty, so they weren't going to push for it.

0. Well, you and I have discussed the fact that it
would be extremely unusual for the State to seek the
death penalty when they didn't the first time, but that

there would be some circumstances where they could. We

A. Yes, ma'am.

Q.. And knowing that that is even a slight risk, you
still want to go forward with your prayer for a new
trial?

A. Yes, ma'am. I would do that if. I get a new
trial, I will do that, if I testify, I believé.

0. Okay. Now, you're only going to get -- barring
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1| some pretty unusual circumstances that are not likely to
2 be present in your case, this is it. This is your one

3] PCR. You're not likely to get another one ﬁnless sbme

4| things happen that are just not likely to happen in your
5| case. There'are a couple of rare cirCumstances, like a
6| new constitutional standard that wouid apply to your ‘case
71 or after-discovered evidence that might open the door for
8| you to have another hearing pursuant to 17-27-45(b) and

9 (c). We've talked about that, haven't we?

10 A. Yes, ma'am.

1] 0. But barring that, this is your one opportunity for
12| collateral review, your one chance to try to get a new
13 trial;'based on your belief that your right to effective
14 | assistance of counsel was violated to and prior to your
15| ‘jury trial. Do you understand that?

16 A. Yes, ma'am.

17 Q. Have ybu had an adequate opportunity to go over
18 | your case with me and to tell me about issues that you
19 . wanted to raise here today?

20 A. Yes, ma'am.

21| 0. Have I sufficiently raised for you here today all
22| of the issues you wanted me to bring to the attention of
23| the Court in support of your claim that you didn't get
24 | reasonable professional assistance of counsel?

25 A. Yes, ma'am, I did, and some that I wasn't even
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aware of.

0. Thank you very much. There is nothing else you
feel you need to tell the Court?

A. I just want a new trial because I figured if I
would testify, I figure that if I would have testified, I
figure I could have shown a lot more —-

MS. HARRIGAN: Your Honor, the State would
just object that that is not a ground that was raised in
his application and want to object to him amending the
application at this time to include that as a ground.

MS. SHURLING: Your Honor, our position is
that counsel was ineffective for failing to follow up on
his client's desire to have a new attorney and for
represehting to the client that his lack of confidence in
him due to the manner in which a previous case had been
handled would not be a ground for requesting a new
counsel, and all of this other stuff would just follow as
an implication of that decision on the part of counsel.

So I have no further questions. I need you
to listen very carefully to what the State's lawyer has
to ask, and answer her questions truthfully, please.

MS. HARRIGAN: Court's indulgence for a
moment, please.

CROSS-EXAMINATION
BY MS._HARRIGAN:
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65

Q. May it please the Court: One of your allegations
is that Mr. Banks had represented you previously, and
baséd on that, you didn't have any faith in him, correct?

. A. Correct.

0. Did you ever write to your attorney, asking that
he be removed from the case and you be appointed new
counsel?

A. I figured when I told him face to face, I figured
that was just point blank, there you go.

Q. So you never wrote him, the only proof you have is
you told him verbally?

A. . Exactly, same proof he has that I did.

9. Did.you ever ask the Court to appoint a new
éttorney for you?

A. No, ma'am. I just answered that from my lawyer as
well.

0. Did you ever tell your other attorney, Mark
Leiendecker, that I know you only met briefly before
trial, but did you ever indicate to him that, I don't
want to be represented by Mr. Banks? Let's get a
continuance and get me a new attorney?

A. I don't know anything about a continuance. The
law isn't my strong suit.

0. So you told Mr. Leiendecker, and he pretty much
told yéu stay with Mr. Banks?
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- told you you couldn't get it?

home on the bond. I also spoke to my mother about that,

A. Yes. I stay true with that testimony.

Q. I just want to make sure we have your testimony
correct, going over this testimony with you.
And your grounds for you didn'ﬁ have any faith in
his abilities is that you had requested PTI for your
grand larceny and he didn't follow that up with you; he

A. Yes, ma'am.
Q. Okay.
That coupled with the fact of more details.

>

Q. And what are the more details?

A I asked for a bond, and his exact words to me
were, If they give you a bond in this case, I don't see
it being any lower than $250,000. 'It might even be $1
million but that wasn't our problem, because we don't
care about that because if I had $1 million bond, we have
enough land in the state of South Carolina we would be

able to produce enough property for me to be able to come

and she said I shouldn't have told him that.

Q. And Mr. Banks was appointed to represent you. He
was a public defender, correct?

A. Yes, ma'am.

Q. Are you aware that one of the qualifications for

PTI is that the victims must agree to you being placed on
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PTI?

A. No, I didn't know that.

Q. So it's just speculative that you would have been
able to get PTI in your grand larceny case. You don't
know that you really —- that the Court would have gone
along with that?

A. I know for a fact that we didn't even raise the
issue or even try to present PTI as an issue on the
alternative to the probationary sentence.

Q. Do you recall addressing the Court prior to your
sentencing? _

A. As of the grand larceny?

0. No, in'regards to this case. Do you recall after
the verdict came down when you addressed the Court?

A. Yes, ma'am, indeed I did.

Q. And I believe your testimony before was that you
were apologizing for making your family and the victim's
family go through with the trial, but you never admitted
your guilt in this case, correct?

A. I never admitted my quilt, no, ma'am.

Q. When you stated ——- and this is a direct quote from
the record, I admit what I did was wrong. I admit to it,
what were you admitting to if you weren't admitting your
guilt?

A. Okay. This is what you didn't hear because it was
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parole.

between my lawyer and I.

0. I just need an answer to that.

A. Oh, I was just showing remorse from my lawyer told
me to say -- his exact words, which he got a little
twisted earlier, first thing when he said to me, he said,
Listen, do you want to say anything? |

I said, Yes, I do.

He said, What do you want to say?

I said, I want to maintain my innocence and
let them people know that I didn't do.it.

And his exact words to me, he said, I
guarantee you that if you go up there and.say that, he's

going to give you natural life without the possibility of]

9. But when you said, I admit to it, what is the "it"
you're admitting.to? What did you mean by that statement
to the Court?

A. Whatever the remorse he wanted me to admit to, if
I would have said that, Oh, I shot him, I didn't shoot
him.

I wasn't admitting to shooting him because
everything else was depicted in clear. What ydu're
trying to say, everything else is clear, you know, so if
I wanted to say, I apologize for shooting and robbing

Jason Rivenburg, that's what I would have said, but
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that's not what I said because that's not what I meant.

He told me to show remorse, and that's wasn't what
was presented because that was only between my lawyer and
I.

0. Okay. And it's just you're showing remorse,
that's what is meant by it.

A. Yes, ma'am. Yes, ma'am.

Q. Okay. In regards to your allegation that you
asked Mr. Banks to file -- or you asked for a direct
appeal, which one of your two éttorneys did you ask to
file an appeal?

A. I asked Mr. Martin Banks.

Q. And did you ask him verbally or in writing?

a. I asked him verbally.

Q. Did you ever write him a letter when you got back
to the county jail --

A. You only have ten days, and the next day I was on

- my way to Kirkland, so there was really no need to write
him.

Q. When did he ask you for -- or when did you ask him
fof an appeal?

A. The moment they said I was found guilty, before
remorse, before the statement, that I asked him, I said,
Listen, I need an appeal.

0. And what was his response to you?
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a. Nothing. He didn't say anything.

Q. He just didn't respond when you said, I want to
appeal?

A. No. There was a whole bunch going on. The family
was reading letters and notes, and they was'getting up
saying had something on my behalf and whatever.

MS. HARRIGAN: Court's indulgence.
THE COURT: Yes, ma'am.
BY MS. HARRIGAN:

0. Did you ever once you ~—- I believe your testimony
was that the next day you were transferred to SCDC. You
quickly left Calhoun County and went to SCDC?

A. Yes, ma'am.

0. Within that ten days at SCDC, did you ever try to
contact your attorney and ask for an appeal?

A. I was locked up for every day in my life, and I
have a feeling you don't understand because you're
standing in front of me.

0. I just need an answer to my question. Did you
write him asking for an appeal?

A. There is no way possible that T could have written
him because I didn't have any legal mail or anything
saying that, okay, Martin Banks' address is such and such
and such and such within a ten-day period. I figured me

saying out of my mouth verbally at trial that I wanted
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L |
a —- direct appeal, I figured that was good enough right
th re.

- ———

I didn't know that T needed to go expressiy

I through paperwork, make a copy, and send it to a judge.

T didn't know nothing like that. 7T didn't know that,
ma'am.

Q. After you asked him verbally for an appeal, did
you believe he was filing an appeal on your behalf?

A. I believe I was getting an appealed filed on my
behalf, so when I did ask -- I can't remember exactly
what I wrote because I believe the date was August of
2008, something like —- it was.obviously some month that
I plead from my PCR. Before I plead for my PCR, one of
the grounds is you have to exhaust all your remedies.

They said if you didn't go through direct
appeal —- this is what I'm hearing from inmates. If you
didn‘t-go through the direct appeal and you didn't
éxhaust your remedies, there is no point in putting in a
PCR. You only have ten days, so I said maybe my lawyer

~put in a PCR.

I don't remember who they are, so I can't tell
you. I wrote the proper people, and they said no. It's
not a direct appealed filed on your behalf. And then I

get a direct appeal and exhaust my remedies first.

said, Well, then I'm going to get you a PCR, see if I can
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Q. So you never wrote to the proper people, but you

didn't write to Mr. Banks or Mr. Leiendecker regarding
the appeal?

A. No. I didn't see the need to, because it was a

ten-day deadline, and after ten days, what real contact
could I have with them?

MS. HARRIGAN: Okay. Court's indulgence.

THE COURT: Yes, ma'am.

MS. HARRIGAN: No further questions.

MS. SHURLING: Nothing further.

THE COURT: You may step down, sir.

MS. SHURLING: Your Honor, I have previously
marked Petitioner's Exhibit 1, which is copy of a SLED
record. I prior to today attempted to locate a number

that I could use to pull up an indictment or sentencing

sheet or something that would verify who his counsel was.

It has a central PPP number, which is a
designation I'm not familiar with, and a case number. I
would ask that the record be held open for ten days to
give me an opportunity to try to get these sentencing
records —-—

MS. HARRIGAN: The State would consent only
if it's a very definite short period of time.

“THE COURT: We'll leave it open for ten days.

‘MS. SHURLING: Thank you.




1049
73

THE COURT: That's fine. Anything further?
MS. SHURLING: Your Honor, I would summarize
that by arguing that my client was deprived of effective
assistance of counsel prior to enduring his jury trial
prior to —-
MS. HARRIGAN: Are we going into closing,
because the State has a witness to call.
MS. SHURLING: I'm sorry.
THE COURT: Thank you. Do you have any
further witnesses?
MS. SHURLING: Thank you. I did not think
they did. I apologize. I have no further witnesses.
THE COURT: Ms. Harrigan?
MS. HARRIGAN: The State would call Mark
Leiehdecker to the stand.
THE COURT: Please come forward to be sworn.
MARK LEIENDECKER,
having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MS. HARRIGAN:
Q. Good afternoon, Mr. Leiendecker.
a. Good afternoon.
Q. In regards to the Applicant's allegation that he

didn't have in faith in Mr. Banks due to previous
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Mr. Pelzer. My observation of what I saw because I got

~as he discussed, had a great working relationship with

records, and that he and Ms. Madonna and Mr. Banks all

representation, did he ever say to you he wanted
Mr. Banks to be relieved as counsel?

A. I remember no such comment or conversation with
involved just weeks before the trial was that Mr. Pelzer,

Jennifer Madonna, his paralegal, and that they had spent

a lot of time together going over the files and the

seemed to be working very well together.
I never received any correspondence from

Mr. Pelzer like I do on regularity from people in jail
asking me to remove their attorneys because they, of
course, know and discover I'm the chief public defender
for the circuit, so T never before today had any
indication Mr. Pelzer was dissatisfied with Mr. Banks.

0. And if he had expressed -- and this might cause
you to speculate a bit, but in your role as chief public
defender, when you receive these letters, do you normally
do some sort of inquiry.into the attorney-client
relationship with the public defenders under you?

A. Any time I receive such a letter, I have a review
of the facts contained within that letter and a
discussion with my attorneys. 99 percent of those I then

write a letter to the -- to the person who has written
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me, . explaining that I've hired this persoﬁ, I have faith
and confidence in their ability to handle the case, and
that T don't see any conflict within the representation
that would lead me to remove or relieve that person, and
then, also, explaining to them that, you know, if they
were to choose to select other counsel outside the public
defender's office, we would do everything to assist them
in transferring the case but that I'm not going to remove
my attorney, absent some legal conflict.

Q. And had -- I know your testimony is that the
Applicant never expressed any dissatisfaction towards
Mr. Banks or any members of his staff, but if he had,
would yoﬁ have done an inquiry from that to-seelif he
needed to be removed from the case?

A. I met Mr. Pelzer, as he described, the day of or
the day before the trial began. We certainly would have
discussed it and looked into it. It never happened, so
it's hard for me to speculate at that eleventh hour
exactly what we would have done regarding that, but it
just never happened.

Q. In regards to Applicant's claim that he was
coerced or encouraged to make his statements that have
been discussed a lot prior to sentencing, do you recall
what conversations took place before —— after the

verdict, before he was sentenced?
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characterize the conversation as Mr. Banks encouraging

A. We were all sitting at counsel table, but as to
the exact words within the conversation, I'm not sure I
could repeat those for you today. I do know that
Mr. Pelzer wanted to speak to the Court. I do know that
Mr. Banks didn't want him to speak to the Court. I do
know that Mr. Banks had expressed concern that he was
going to get up there and say he didn't have anything to
do with this, he wasn't involved with it, and that he had
been advised that it would be best if he would just leave
Mr. Banks to present sentencing arguments on his behalf
and that Mr. Pelzer insisted on speaking to the Court.

0. Did you ever encourage him to —— I believe
Applicant testified he was encouraged to express remorse,

and that's what he meant by his comments? You wouldn't

him or coercing him to tell the Court he had done
something he hadn't?

A. Again, I wasn't privy to their exact conversation.
I was sitting at the same table, but I did not ever have
the impression that Mr. Banks was encouraging oOr COercing
him to do anything regarding -- in fact, his
encouragement was that he not speak to the Court.

0. Do you —-- Court's indulgence.

Do you recall -- and I know you said the

conversation was mainly between the two other people at
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.requested an appeal?

‘behalf, would you have?

the table. Do you recall why Mr. Banks encouraged him
not to speak to the Court?

A. My understanding of what their discussion was that
he was afraid that he would say something that would make
it more difficult to argue for é sentence less than the
maximum. He wanted to maximize his potential for a
sentence in the 30 year range, not the life range.

Q. Were there any conversations following
sentencing -- or, excuse me, following the verdict before
sentencing where you heard the Applicant state to either
yourself or Mr. Banks that he wanted an appeal?

A. No. I don't remember him ever mentioning the
desire for an appeal, and we were all right at the same
table.

0. Did you ever have any discussions or receive any

correspondence with him following the sentencing where he

A. No. We had no correspondence since the trial, - and
we had no correspondence ever,

0. If he had requested that you file an appeal on his

A. - I was one of the of record trial counsel. I
certainly would have.
MS. HARRIGAN: Court's indulgence.
BY MS. HARRIGAN:
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Q. Just briefly, Your Honor. There's been some

discussion that on Mr. Banks' previous representation for
grand larceny in 2008 of Applicant that he was
ineffective for not seeking PTI for him.

Could you state for the Court what the
requirements are for getting PTI? Maybe I can help
clarify that a little bit.

A. Are you concerned that the judge didn't know what
the requirements of PTI are?

THE COURT: I do, but I will tell you,
interestingly, I do have a question. Is it in your
circuit the policy that the victim has to agree to PTI?

THE WITNESS: Absolutely it is. It is a
requirement. Law enforcement and the victim must sign on
before the solicitor will consider PTI.

MS. HARRIGAN: Thank you, Your Honor, for
more eloquently asking what I was trying to.

THE COURT: I don't think that is the case in
every circuit. Certainly the solicitor has'to agree to
it, and ceftainly the solicitor is often directed or well
on the consent of their victim consents, but --

THE WITNESS: I'm not saying our solicitor
can't; I'm saying our solicitor doesn't.

THE COURT: That's what I wanted to know, and

that would be a policy of consideration for your ..
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solicitor in your circuit because I think that does
differ. |
MS. HARRIGAN: No further questions, Your
Honor.
THE COURT: Ms. Shurling, anything?
CROSS-EXAMINATION

- BY MS. SHURLING:

Q. Pardon me, I'm sorry I didn't recognize you. It's
been too many years.
A. Yes, ma'am.
0. Good to see you. You didn't ever hear Mr. Pelzer
say he didn't want to appeal, did you?
~A. Don't we love double negatives?
0. Okay. I'm tired.
'A. Yes, I never heard him say it; or, yes, I didn't
ever hear him say it.
0. For someone who prides herself on being reasonably]
articulate, that was a bad sentence. .
._ A. Let me answer the question I think you're asking.
I never heard him ask and I don't know whether he did
ask. |
0. Okay. And the only point I was making is the
respondent made the point that you never heard him ask
for an appeal, and all I'm saying is you never heard him

say he didn't want to appeal either, did you?




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25|

A. I never heard him say the words, Please don't

appeal this case.

Q. Okay. Did you —-- you said you met the defendant,
what, within a few days of the trial?

a. We met the week that that —-- of that term of
Court. I had gotten involved in the case a number of
weeks before at Martin's request. This case, as I
remember it, was tried about nine months after the
ihcident, and so Martin wanted —- because it was involved
in-serious case; he wanted a second set of eyes, and T
agreed to get involved.

I read the-file and got prepared and got prepared
only to the extent that, you know, if he needed help in
the trial, I was there to observe and give him notes. I
was also there to help him with a few of the fact
witnesses and cross—-examine the things that, you know,.
based on records or facts or those kind of things.

Q. Would it be fair to say that although you are:
technically his boss, you were his second chair, if you
will, on this trial?

A. It wouldn't be just technically right to say, it
would be accurate.

Q. Okay. Thank you very much.

And do you recall any specific discussions with

Mr. Banks concerning the scope of possible impeachment of
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-a strategy, sit down about that. The theory of-the case

‘not there?

Reed and Haygood prior to or during their testimony?
a. I understood what Martin was eliciting from them,

but I don't remember haﬁing —— you know, he and I having

was that Mr. Pelzer didn't do it and that it was done and
that the gun belonged to these guys, and therefore they
must have been the ones that did it.

Q. Well, was there any physical evidence involved in

the case that was problematic to the position that he was

A. That Mr. Pelzer wasn't there?

Q. Cofrect.

a. I thought we shot holes in the State's case. I
thought we provided a sufficient summation of those
problems iﬁ the State's case. I thought we pointed to
the fact that the codefendants had every reason to lie
and be self-serving because they avoided being charged
with the crime. I thought we pointed out that they had
lied to the police the first few times they were talked
to and that their story had evolved to what the police
accepted as a simple theory that they didn't have to do
any further research that Mr. Pelzer committed the crime.

The problem being at the end, after that
presentation, the jury found beyond a reasonable doubt

that they didn't buy that theory, they bought the theory
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that he committed the crime.

Q. Was there any physical evidence tying Mr. Pelzer
to the crime scene?

A. I don't remember there being any forensic things
like his fingerprints at the crime scene, but it's been
three years. I don't remember anything other than the
weapon, which there was testimony that he had taken from
the codefendants and the physical test ——- the physical
evidence of the fact that the trailer that he had lived
at had a burn pit out back where he had burned clothes
that day after the murder.

" That's the only physical evidence that I remember
the State bringing, and then they tied the ballistics and
tied the testimony.

Q. So absent any admission of any involvement in this
matter by your client, you were left with evidence that
there had been some clothing burned and not much of an
explanation for Why he would have burned it, right?

- A. Correct.
MS. SHURLING: Thank you. No further
questions.
MS. HARRIGAN: No further questions from the
State.
THE COURT: All right. Mr. Leiendecker you

can step down.
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MS. HARRIGAN: And that's the State's case,
and if we could break for a brief moment before we go
into closing arguments.

MS. SHURLING: FEither that, Your Honor, or
given the lateness of the day, if you would prefer, we
could do proposed orders from our respective positions.

THE COURT: I would be happy to do proposed
orders, and that way I don't need to hear any closing
érgument. Let's go ahead and take five minutes. Thank
you. |

(Whereupon, the proceedings were concluded.)
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TARA DAWN SHURLING, PA

Attorney and Counselor at Law

3614 Landmark Drive
Suite A (803) 738-8622
E-Mail: tdslaw@shulinglaw com Columbia, South Carolipa 29204 (I'a.xMBOS) 738-1600
= S
s :
November 15, 2012 LeRR R ":,,,ﬂ,;
:-'C.r:".:‘;a‘_?. o« E'""
1:-'\%:’;‘2‘:3 ';::
A=t
The ITonorable Kenneth Hasty fiat=] cco: fn 0 E'S
Clerk of Court for Calhoun Cowmty h ;r;f_,tj —_
902 F. R. Huff Drive LT
St Matthews, SC 29135 -~
Re:

Willie Pelzer, 338263 v. 8tate of South Carolina; 2010-CP-09-00189.
Dear Mr. Hasty:

Please find enclosed an oxiginal and one (1) copy of the documents to be filed as an Applicant's
Exhibit in the above referenced Post-Conviction Relief file,
exhibil.

You may cnter these documents as one
T apologize but 1 do not know what number the Court Reporter used last in entering exhibits

during the Post-Conviction Relief hearing. The hearing was held on Thursday, Novembet 1, 2012 before
the Honorable Carmen Mullen in St. George, South Carolina.  Judge Mullen left the record open to allow
these documents to be entered as an Applicant’s Exhibit.

If you would be so kind as to have your
assistant file this exhibit and retum the extra clocked copy to my office in the self-addressed stamped

envelope provided for your convenience. [f you should have any questions or concerns please feel free to
contact my office. Yhank you so much for your time and assistance. Iremain,

Attorney and Counselor at La

TDS/sg,
Enclosures
ce:  The Honorable Carmen T. Mullen, Circuit Court Judge (w/cnclosures)

Megan Harrigan, Assistant Attorney General (w/enclosures)
Willie Pelzer, 338263 (wienclosures)
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1 086a71e oF sOUTH cAROLINA

_ ; ) IN THE COURT OF GENERAL SESSIONS

“COUNTY.OF ___ (Al i U ) )

STATE s ) inpictvenTcases: 20 .as. 29 . 091

Willie /QIZC'/'f ) awe_ <3 Y§$H 10

AKA: . ) Date of Offense: 22 0OF
Race:___JR _  sex. /1 Age: ) $C.Code§: /[ 12 30(R)

DOB: Sst: ) CDRCoded (2475

Address: 75 5 ) %

City, State Zip: Si ﬂmlfﬁ&b’s * /3 ) SENTENCE{E&}E.. e Y
DL# SID# ) zhz &
In disposition of the said indictment cormas now the Defendant who was [] CONVICTED OF or B/I.ﬁ gﬂ] - ™
10 __(FRAND LARCENY 7 s SE N
in violation of [6-1 3 20 ( B ) of the 5.C. Code of Laws, bearing GDR Code # _ 7. U

I NON-VIOLENT [JVIOLENT [1SERIOUS [JMOSTSERIOUS [JMandatory GPS 5 3o11617:25.45
(CSC wiminor 1" or Lewd Act) W

The charge Is: [As Indicted, [ Lesser included Offense, [] Defendant Waives Presenjafént to Grand Jury. = (defendant initial)
The plea Is: [ Wdhnul Negotiations or Recommendatip l Nepotiated Sentence. scommendation by the Stale.

Attomey for Defendant

f - . 2 2 5
WHEREFORE, the Defendant (s committed to tate Department of Corrections, [[JCounty Detention Center,
for a determinate term of aare or [} under the Youthful Offendar Actrottoexceed .  years

SC Bar #

; provided that upon the service of

and/or to pay a fine of days/months/years andior payment

of §. ; plus costs and assessments as applicable®; the balance Is suspended with probation for mgntidynars
and subject to South Carofina Department of Probation, Parole and Pardon Senvices standard conditions of probation, which are
incogporated by reference. [T} CONCURRENT or ] CONSECUTIVE to sentence on:

Defandant is to be given credit for fime gerved pursuant to S.C. Code §24-13-40 to be catculaied and a@ed by the State

epartment of Comections.
1] The Defendant is to be placed on Central Registry of Child Abuse and Negleat pursuantto 8. G Code §17 26&.‘135

SPECIAL CONDITI
ESTITUTION: [J Deferred [] Def. Walves Hearin PTUP ‘\Z =
Total

! F

rdered
o9, . y o
$ 2590 z plus 20% fee: $ dayslhuurs Public Serfide Employment

Obtan GED [

'. R N
Payment Terms: )
. ﬁéet by SCDPPPS

Attend Voc. Rehab. or Job Corp _r_-_-
May serve WIE baginning
Substance Abuge Counseling [C]

Reclpient;

*Fine; $ Random Drug/Alcoho} Testing (J

§14-1-208 (Assessments 107.5%) S Fine may be pd. in equal, consecutive weskly/momhly
§14-1-214(A)(1) (Conv. Surcharge) $100 3JOODO  pmts. of$ Beginming ..
§14-1-211(A)(2) (DU| Surcharge) $100 § $ paid to F’ubllc Défender- Fund
§56-5-2995 (DU Assessment) $12 8§ Other:

§35:13 (Public DefiProb) $500 §.5500.00 ATTEST TR,UE COPY ;
§73.3, 18 TP (Law Enforce, Funding) $25 % _a,":z\‘_QO -

§33.7, 1B TP (Drug Court Surcharge) $100 §

§50-21-114(BUI Breath Tesl Fes) $50 § o :
§568-5-2842(J) (Vehicle Assesament) $40/ea § [ Appointed PD or appointed ottier $hkindeiF38ABNTY

3% to County (if pald in instatimants) g_‘ﬂ_o [0 Reguires $500 be paid to Clérk during probation,
§80.11 TP (8CCJA Surcharge) 3% $5.00

TOTAL
Presiding Judge

8] \ . R0
A e o1 G Doy Gk é Judge Gode:
Court Reporter: :l lg A B‘ MCIU\) Sentence Date:

SCCA/217 (07/2008)

/SN ell
oI i
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SCPC
STATE OF SOUTH CAROLINA )

)
COUNTY OF DORGHESTER CALHCOL )

STATE OF SOUTH CAROLINA

IN THE COURT OF GENERAL SESSIONS
FIRST JUDICIAL CIRCUIT

ORDER OF APPOINTMENT OF LEGAL

1067

V8. COUNSEL FOR INDIGENT DEFENDANT
Willie Pelzey
Defendant. _ SSN#
Age: _22. Birthdate: _ ___ Race/Sex: EZM Date of Arrest; J(& he. 24, 200¢
Address Address/Friend or Relative
b WMot s 5.0 2913g =
City State Zip  City e Staﬁg Zip
Telephone Telephone .T:
# gk
I
Offense:___ Sy LILVCM,i —
Magistrate: Warrant No.: K - 3‘-!'5““05
. = Q= rood
Bond: $ Type: Signature Recog Property Bondsman: FEmE B T}
s BOws L B
o HEox 5 I
Offense: ﬂgn}___o___m
07;“;-.'8{,',
Magistrate: Warrant No: 2ot o &J
Bond: $ Type: Signature Recog Property Bondsman: 3
e py
Offense: _ - _
Magistrate: Warrant No.: e W
Bond: $ Type: Signature Recog Property Bondsman: Fo ' '
R .ATI‘EST TRUE COFY -
The defendant contends that he is indigent and in need of services of an attomegaﬁmm B
bytew R
raererore, _ Morhn Bankes, &e%ﬁgyfg,, UNTY
is appointed as counsel for the defendant.
Thn l%_ﬂ_day of X[QV , 40 0?

G- pro)

White - Clerk of Court

Green - Atomey

Canary - Crirningt Justice Coordinator
Pink ~ Solictior

Goldentad - Defendant

o

iminal Justiée Coordinator
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SLED State Criminal Records Check - DB Check & Display Page 1 of 2

D CATCH
to Criminal Historios
@ Results

Hello
Name Willie Pelzer
Date of Birth
Maiden Name
Gender Male

S5N Tr::s ;ﬁm;:l isl bésed on a search using Last name,
irst initial, Gender, and Date of Birth only.
Transaction 004963902 Compatre all ldfantifying aata glven for record sul}j,ect

Date of Check November 1, 2012 ot 13:41  WH1100g sbjct. et comparir

identify a recard subject.

P RN RN

INTZRNET RAP SHEET REQUEST
ORI-SCLEDDQOO SID-SCC1E59648 FRI-*“¥*“++i+ PUR-E
ATN~WEB, ACCCUNT

AUTHORIZED USE ONLY. uarbrue CONTACT CONTRIBUTING
AGENCY FOR SPECIFIG/MORE DATA ABOU? CHARGES AND/QOR DISPOSITIONS.
BECAUZE ADDITIONS OR DELETIONS MAY BE MADE AT ANY TI{ME, A NEW CCPY
SHOULD BE REQUESTED WHEN NEEDED FOR SUBSEQUENT USE.

PAGE-Q0L DATE-11/01/2012 TIME-13:35:24
REQ ORI-SCLEDOOCO S C LAW ENF DIV

RERARC R
I

8ID-§CV185%649 FBI- .
NAME~2ELZER, WILLIE IIT SEX-M RACE-3 e e
RELGRT-600 WEIGHT-215 EYES-BRO HAIR-BLK SKIN- BORN-3C (V¥

FPC- HENRY- —d

FHOTOGRARH AVAILABLE AUTEORIEED USE ONLY
1-FINGERPRINT IMAGES CN THIS SUBJECT ARE STORED ON SCAFIS

DATE RZCORD ENTERED--N/A DATE OF LAST UPDATE-~12/14/200%
ADDITIONAL IDENTIFIERS BIRCH
NAME DATRES  MARKS S0C SET  MISC NuUM

TAT L ARM 002000000 PELZER, WILLIE
TAT R RRM 000000000

CONTRIBUTOR/BUBJECT DOR/RCVD CHARGE/DISPO3ITION/ETC
SC040015G CENTRAL PPP 11/18/2008 CUSTODY STATUS~PROBATION
CASE-D90000 START DATZ-11/18/2008
€C2T-16-13-30(3) (1) ~-FELONY
COURT CHARGE 01-GRRND LARCENY
~ ,VALUE >$1,000 BOT <$5,000
COURT DISP-CONVICTED:H YRS
§8 5 YRS PROB $7,500,00

RESTIT
ATN~880000449885
PELZER, WILLIE 03/08/2009
8CN090000 CALBEOUN CNTY 80
CASE-NA
NTN-990000469880
VARR-0920090308 @

CIT-16-3~10~-FELONY
RRREST CHARGE 01-MIRDER

OFFENSE DATE-D3/08/2009

CIT-16-3-)0-FELONY

DOC-09G80900022 COURT CHARGE OLl-MURDER



SLED Staté Criminal Records Chetk - DB Check & Display
KARR-F40221) COURT DISP-CONVICTED; Defendmn
t sentenced to Life withou
t Parole at EC D
COURT DATE-12/04/200%
ATN-890000489880

A e - — o ———

5C0400315C SC DEPT CORRECTIONS  12/07/2009 CUSTODY STATUS-RECEIVED
CASE-0C3

3182 START DATE-12/07/2009
CIT-16-3~10~FELCNY
COURT CHARGE 0Q)-~MURDER
COURT DIS?~CONVICTED:LIFE
WITHOUT PFARQLE
ATH-50D100002205
CIT-16-13-30(B) (1) ~FELCONY
COURT CHARGE 02-GRAND LARCENY
(VALUE >$1,000 BUT <$5,0C0
COURT DISP~CONVICTED;VOP 5
XR$ CC

@ - WARRANT OCCURS WITH MORE THAN ONE SID NUMBER

BAZED ON SEARCH OF SCLED CJIS CUY FILE USING SID/SCD1B59649

THIS CRIMINAL HISTORY RZCORD IS FOR SCUTH CAROLINA ARRESTS AND
CONVICTIONS ONLY AND I5 BASED ON THE INFORMATION PROVIDED. SINCE
CHANGES MAY OCCUR DAILY A NEW INQUIRY SHOULD BE MADE AND NO SUBSEQUENT
USE OF "H1S RECORD 78 ALLOWED,

INDIVIDURL PROKIBITED FROM POSSESSING DR ACQUIRING HANDGUN IN
S00T3 CAROLINA ’

INFORMATION SUBMIATED TO SLED CCH EURSUANT TQ 16-23-10 (C) AND 23-31-1)0
(C} OF THE $QUTH CAROLINA COD= OF IAWS INDICATES THIS INDIVIDUAL HAS BEEN
CONVICTEC OF A CRIME OF VIOLENCE AND IS NOT PERMITTED TO FOSSESS OR
ACOUIRE A HANDGUN.

e A et e g 2 e i 8 ] A e e e S R B St o = B o B o e Ry e o e ke A e o L Wl o e i w0 14 R

INDIVIPUAL PROKIBITED FROM POSSESSBING OR ACRUIRING FTREARM O ANMUNITION
. PJRSUANT TO FEDERAL GUN CONTROL ACT OF 1568

INFORMATION SUBMITTED TO SLED CCH INDICATES THIS INDIVIDUAL HAS BEEN
TONVICTED OF M FELONY .ACCORDING TO THE SOUTH CAROLINA CODE OF LAWS,
THEREFORE, THIS PIRSON IS INELIGIBLI TO SHIP, TRANSPORT, OR RECEIVE ANY
FIRRARM QR AMMUNITION AFFECTED BY INTEHSTATE OR FORRIGN COMMERCE, AS
DEFINED RY THE GIN CONTROL AGT OF 1868 (18.USC 922(C)).

¥+ § Q CJIS END OF RECORD **

Credit Card Transaction Number

Return | [ Another Check ]

ttne: Jaramr clod etata on unfoladidafonlt aon?ateonme=aatah son BrRormrira=MROANL

G mEEe e ———

1 ozl 33 a0

1069

Page 2 of 2

L€

t1/vinntn



STATEOF SOUTH CAROLINA
COYNTY OF CALHOUN

Willie Pelzer, 111, #338363,

S"t,a_:t‘é-:_fE of ‘South Carolina,

IN THE COURT OF COMMON PLEAS.
FOR THE FIRST JUDICIAL CIRCUIT

et N

Case No. 26010-CP=09-0189%

1 W e e 11 B0 oy A 210 et e

Applicant,

V. ORDER'OF DISMISSAL

Respondent.

filed:

hea.:i.ag into the mattér was convened. on. November I, 2012, at th¢ Doichester ‘County

Coutthouse. The: Applicant was present af the hearitig and'Was represented by Tara D. Shurling,

Esqu

and s-};n-ior: Assistant Deputy Aftorney General Salley W, Elliott of fhe: Seuth -Carolina Attomiey

Gene:

South Carolina Department of. Corrections pursuant to erders of commitment of the Calhoun
County Clerk. of Court. Applicant was indicted at the April 2009 terin of the Calhoun County-

Grand Jury for Murder (2009-GS-09-0022). Martin. Banks, Eséu‘ire, and Mark Leiendecker;

Esqui

PROCEDURAL HISTORY

d €1 4 gz

- This matter comes before the Court by way of ‘an application for pekficiyictign reiel)

August 4, 2010. The Reéspondent made its Return on February 4; 2011, An e¢Wdeérntiary

PSS UREUINASAT SP e S JPNORN A

re. The Respondent was teptésented by Assistant. Aftorney General Megan E. Harrigan

[P

ral's Office. | ' . ;

. The records: before this. Court indicate that the Applicant is presently confined in the

e th Y s T e et

te, represeited Applicant. On December 1-4; 2009, Applicant proceeded to a jury trial 3

before thie Honorable James C. Williams, Jr., where he was found -guilty as indicted: On

Decertiber 4, 2009, Judge Williariis sentenced Applicatit to life imprisonment. Applicant did not

appeal his ¢onviction or seritence.




In tils application for post-conviction relief, Applicant alleged he is being held in custody
tinlawfully for-the following allegations-of irieffective assistance of counsel:

1. Cotinsel was ineffective for failing to file a direct appeal on Applicant’s behalf;

2. Counsel was ineffective for failing fo request4 jury charge on manslaughter;

3. Counsel was ineffective for failing to call‘witnesses to testify on his behalf; and

~ 4. Coumnsel was ineffective for falling to investigate witriesses.

Applicant did mot -amend his application in wiitirig; however, -at the start: of the evidentiary
hearing, his cournsel moved to orally amend his application to include the following additional
alleg ;ex'it‘ion's-"(-—')'f ineffective assistance of counsel:

| 5. Counsel wag ineffective for allowing withess Willie Reed fo read part of a gun

- agreement into the record;

6. Counsel was ineffective for offering into to evidence, through his cross-
examination of witnesses, that the trailei Applicant had previously lived was
witheut-elestricity;

| 7. Counsel was ineffective for calling Applicant’s mother as a witness;.

| 8. Counsel was ineffective for failing to move to be relieved, once Applicant

1 rofified him fhiat He was dissatisfied with his prévious représentation on dn

| unrelated matter and wished to be appoitited new cotnsel;

9. Counsel was ineffective for urging Applicant to address thie court prior during

- his seritencing hearing and éncoriraging him 1o cry;

10, Counsel was ineffective for failifg to cross exaimine witnesses Reed and

? Haygood concerning possible life sentences if they had been. charged with murder

pursuant fo State v, Gracely, 731 S.E.2d 880 (Sup. Ct. 2012).

Tlie State objected to thesé amgndrents, ¢iting 4 lack of notice. This Court granted Applicant’s
motion to amend his application over the State’s objection and allowed: him to proceed: forward
on.all grounds.

| At the evidentiary heatiiig, Applicant tesfified on lifs own behalf and preserited testimory

from [éad trial counsel Martin Banks, Esquire. (“Counsel™). The State presented testimony from

NP NP




co-¢ounse] Mark Leiendecker, Esquire, who assisted in Applicant’s defense at ttial; however,

Apgf_li_eant"s allegations solely focus en the perfonnance of Martin Banks. This Court also had

befdte it a copy of the Applicant’s trial transeript, the records of the Calhouin. County Clerk of:

ECOLIEI, and the Applieant's records from the South Carolina Department of Corrections.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to.

e rmmn BT o L asna PPN LERARL A AT s ot AR e 54 AUNTAT P TN g S e s

O'Bsef\"'e the witnessés presented at the hearing, closely pass upon their credibility and weigh theit

testithony accordingly. Set forth below are the relevant findings of facts and conclusions of law

o s

s ta g

as ;rfefﬁui'red putsuant to S.C. Code Ann. §17-27-80 (1985)
Ineffective Assistance of Counsel :

I a pest-conviction relief action, the Applicant has the burden of‘proving the allegations 3

in the application. Rule 71.1(¢), SCRCP; Butler v, State, 286 S.C. 441, 334-S.E2d 813 (1985).

Wherp ineffective assistance of counsel i§ alleged -as a ground for relief, the Applicant must
prove; that "counsel's conduct so undermined the proper functioning of the adversarial process

that -t_-hf_e trial cannot be relied upon as having produced a just result." Strickland v.. Washingtotr,

466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334
§.5.24 813 (1985).

{ The proper messare of performance is Whether the afterney provided represeiitation

withiﬁl the range of competence required in crithindl cases. Courts presume that counsel
renderbd adequafe assistance and made all significant decisions in the exércise of reasonable
professional judginent. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985), Applicant must dvereoine

this presumption to receive relief. Cherry v, State, 300 S:C. 115, 386 S.E:2d 624 (1989).




Courts use- a two-pronged test in evaluafing allegations of ineffective assistance .of

counsel. First, the Applicant must prove that counsel's performance ‘was deficient. Under this

prong, attormey performance is. measured by its “reasonableness under protessional norms.”

gh_em, 300 S.C. at 117, 385 S.E2d at 625 {citing Strickland). Second, counsel’s defigient
perfprmanice must have prejudiced the- Applicant suchi that “there is a teasonable probability that,
but 1or counsel's unprofessional etrors,.the resulf-of the proceeding would have been différent

Cheiry, 300 8.C. at117-18, 386 $.E.2d at 635.

After careful review based on the standard discassed above, the Applieant has failed fo
carry ‘his burden in this action. Specifically, this Court finds that Counsel’s testimony, as well as
co-cqunse]l Mark Leiendecker’s testimony, ‘is very credible while Applicant’s test-i‘m‘o'hy is 1ot
crediple. Below -are this Court’s findings in regards fo each of Applicaiit’s dllegations -of
'i.nef'f(%cﬁve assistance of counsel.

Courisel was ineffective for failing lo file a direct appeal on Applicant’s behalf

| Applicant alleges: that he isentitled toa belajed ditect appesl pursiant to White v. State,
263 SC 110, 208 S.E.2d 85 (1974), as Counsel failed to filé a ditect appeal on His behalf.

| Atthe evidentiary hearing, Counisel testified that it is his standard practice fo consult with
his cljents regarding their appellate rights during bis representation. Counsel testified that he
:f"ilt%s-é?peal'.s‘- for most of his clients, particularly those who proceed to trial. Counsel tesfified that
Ap}ﬂiéahf fievier ififorined him that He wishéd to dppeal his conviction or séntence. Counsel
clébega’neéij that due. to Applicant’s comments, to. the trial court and. the victim's family during
sentencmg where Applicant expressed his guilt and sorrow for his. actions, it made Applicant’s

ttial seem more like a _g___ufi?l’ty'-plea. ‘Counsel testified that he understood those comments and

Applicant’s overall demeanor to show that Applicant had “come to terms™ with his convistion

1073
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con

had

andf sentence and did ot want to pursie any appellate action. Counsel testified that af the

clusion of the trial and after a review of the tifal transcript, he does niot believe that Applicant

any retitorious Isste on which to appeal. Counisél testified that within & few days after the:

bs- coticlusion, Applicant’s-mothier visited his office o thank him for representing her son,

trifalL
Counsel stated that she inquired as:to how she could obtain a trial transcript, but never asked him:

to me an appeal on hiet son’s behalf. ‘Counsél stated that this was the ast diréct or indirect

cont;

that:

act he had: with Applicant.

Co-¢ounsel Mark ‘Lelendecker, who assisted with Applicarit’s defense at trial, testified.

.ili-e' was present throiighout the entire trial, includirig after the verdict was read and

ihro;ghq.qt Applicant’s. sentencing. Leiendecker testified that Applicant never asked him any

q.u_es.i-j_i'cms tegardiig an appeal or requested that he file an appeal on his behalf. Additionally, he

testified that he was present for Applicant’s post-verdict conversations with Counsel and he did

not. Hzar Applicant requiest that Counsel file an appeal on'his behalf. Leiendecker testified, that

'-folfll'owi/ing; the tiial, hé had no direct or indirect contact'with Applicant.

Applicant testified that he would now like to pursue an appeal of his conviction and

sénteﬁce-’g. Applicant tesfificd that he did ask Counsel 1o file an appeal on his behalf directly after

the verdict was Harided dewn, but acknowledges that'hé did not attempt to contagt either of his

attorfieys following his trial to inquire about an appeal.

Based on the testifiiony presented at the Hearing in ‘conjuriction witli 2 thorough review of

the .tre'iﬂscript, this Court finds that Counsel was not inéffective for failing to properly perfect d

direct

éap__p'ea'l'.,_ Further, this Court firids Counseél’s testimony to be very crediblé and finds.

Applicant’s testimony to not be. credible. ‘When the quesfion is whether counsel was ineffective

in failtng to file a direct appeal from a conviction and séntence, the United States Supreme Court -

e 2 b
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has held that counsel has a constitutionally-imposed. duty to consult with a deferidarit about an
appeal wheti‘there is reason to think eithiet (1) that a rational defendant would wat to appeal (for

-exa%qp‘ler, because there are non-frivolous grawids for appeal), or (2) that. this particular

i R b P 04T et = NS 0 TS

defdndant reasonably demonstrated to counsel that he was interested it appealing. Roe v: Florés-
Ortéga, $28 1.8, 470, 120 8.Ct. 1029.(2000).

Counsel’s eredibie testimony reflected that he consulted and: advised Applicant of his
right to appeal his conviction and sentence. Counsel, as well as co-counse] Leiendecker, stated
that Applicant never inquired about or asked His cotnsel to pursue an appeal on his behalf; This

Court finds that Counsel's performance was reasonable and effective. Therefore, this Court

it M S e TR AR 207

ﬁndstha’( this allegation must be denied and dismissed.
| _ Couisel was ineffective for failing to.request ajury charge-on manslaughter

This Court finds that Applicant abandoned this allegation; as he did not present any
-ev’ijdeﬁce: or testimony in. it-s__-regard. Therefore, this Court finds that this allegation of ineffective
assisthnge of courisel must be denied and dismissed with prejudice. i
Counsel was irneffective for failing io.call witnesses 16 {estify- o Jiis. behalf
- This Court finds: that Applicant abandoned this allegation, as he did.not present sufficieiit
:e,'\'/-i-deﬁce or ‘testifiony o its regard. Applicant did not state with specificity any additional
witnesses he wished C-gu_nsefl to have called at his trial and .did not present any eviderce or
tcstimany as t¢ how these additional witnesses ‘would have impacted: his trial. Prejudice from. :

trigl counsel's faihire to interview or call witnesses cannot be shown where: the witnesses do not

testifyl at post-convietion relief. Underwood. v. State, 309 S.C. 560, 425 S.E.2d 20 (1992); 3

Bassette v. Thompson, 915 F.2d 932 (4th Cir. 1990), ceit. denied, 499 U.S; 982 (1991), The

Applicant's mere speculation as to what‘a witnesses" testimony would have been cannot, by itself,




Sati
of a
af t

testi

ﬁnd;i that this. allégation of ineffective assistance of counsel must bé denied and dismissed with.

prejy i‘dice-.-

sfy his burden of showing prejudice. Clark v. State, 315 S.C. 385, 434 S.E2d 266.(1 993);

ver v. State, 318 8.C. 496, 458 S.E.2d 538 (1995). An Applicant must produce the testiitiony

;'e ‘post-conviction relief hearing in order to éstablish. prejudice from the witness" faflure to

{y at tridl. Bannister, v. State, 333 $.C. 298, 509 S.E.2d 807 (1998). Therefore, this ‘Couirt

Codnsel was. ineffective for failing 1o investigate witnesses

; This Court finds: that Applicant abandoried ‘this allegation, as he did et present any

evide nce of testimony in its regard. Prejudice from frial counsel's failure to intérview or call

witngssés cannot be shown where the witnesses do niot testify at post-conviction relief.

Undé?WO'Qd_;y; State, 309 S.C. 560, 425 S:E.2d 20 (1992); Bassette v. Thompson, 915 F.2d 932

(Ath le 1990), cert. denied, 499 U.S. 982 (1991). The Applicant's mere speculation a$to what a.

witiesses' testimony would have beencannot, by itself; satisfy his burden of sowing prejudise;

Clarklv. Stafe, 315 S:C. 385, 434 $.E.2d 266 (1993); Glover v. State, 318 §.C. 496, 458 SE2d

538 (1995): An Applicant must produce the testimony of a favorable witness.or otlierwise offer

the testimony in accordance with. the niles of evidence atthe post-conviction relief heéaring it '

order

ito establish prejudice from the. witness' failure to testify ai tdal. Bannister v. State, 333

s.C. 498 509 S:B.2d 807 (1998). Therefore, this Coutt firds fhat this allegation of ineffective

ﬁsﬁifétzﬁl'cea of counsel must be denied and dismissed with prejudice,

Coupsel was ineffective for-having witness Reed read part of d gun agréement into therecord

Applicarit asserts that Counsel was ireffective for asking witness Willie Reed to read part

of a: gun agreement into the tecord duritig his cross-examination of Reed, as Reed had poor

favorable witness or 6therwise offer the testifiony jnaccordance with the rules of evidence

e e paradoomabi o e i v e TSIy RS

hod e g S 80




read

ng skills, resultiig in prejudice to Applicant. Counsel testified that he- introduced the form

that .l;{eed filled out and sigried at Woody's Pawn Shop, where Reed purchased the 45 caliber

haridgun that was used. to kil} the victifr-in this.case, into evidence as Defendant’s Exhibit Ne. 2,

and that he asked Reed to read portions of the form during his eross-examination of Reed. See

Trial

pottians of Defendant’s Exhibit No. 2:

Q.  Mr. Reed, I want you to read Question 11. T want you to
read a portion of both the highlighted portions and those two
highlighted portions for me. '

A.  Answer questions. Areyou the actual transférring buyef-off'

the firearm listed -on this form. If yeu are nof the actual buyer, if

~ you acquiring the firearm:on behalf of another person. If you are

not the actual buyer the dealer cannot transfer the firearm to you.
Exception. If you are picking up a ‘repaired firearri for anothet
, p.ersbn you are not required fo answer Question. No: 11A and may
proceed to questioi under B. |
Read that also?

Q. Yes, sir.

A.  Allright. Aré you under indictmerit fot informration in any
court for a felony or any crime for which the judge could imprison
you for more than one year. Have you ever been convicted in any

court of a felony or any othei crime for which the judge eould not

imprison you for more thar one year evern. if you receive & shorter

sentence including probation.

Trial Tr. Viel. IT p. 166 line 14- p. 167 line 10. Counsel festified that he made the strategic

decisiq

n to introduce this form into evidence and asked that highlighted. portions of ‘this

agreement b réad to the juty so that he could impeach Reed on inconsistencies between: this.

1077
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form

firea
trans

Vol.

Reed

testif

Yerred the: firearm. to Jimmy Haygood it viclation of this signed agreement (See. Trial Tf,
Il p. 167~ 168). Counsel elaborated that ke was “trying to hammier home to thie jury® that
?had-. previously lied about his intent to transfer the firearm on-a signed docuinent. Counsel

ed that He did not recall Reed having any difficulty reading these portions of Defendant’s

Eiéhﬂgi:t‘ N6. 2. Counsel testified. that he did not have any concetns regarding Reed reading this

partic

Reed

to. thi
sgcon

empld

assist

State,

841 (2

n of Defendant’s Exhibit No. 2 to the jury. because it clearly exemplified to the jury that
was a “liar” and that he was not a credible witness. |

Baséd on the testimony above, this Cotirt finds that Cotinsel was not deficient in Fegards:
s allegation of ineffective assistance of counsel. Our courts are understandably wary of
in'-.gue-'s‘s'i'ng- defeniseé counsel's trial tactics, Where counsel iaﬁi'cﬁl;dtés valid reasons for

ying a certain strategy, counsel's choice of factics will ot be deetned ineffective

ince. ‘Whitehead v, State; 308 S.C. 119, 417 S.E.2d 530 (1992). See¢ also Deinpsey V.

363 S.C. 365, 610 S.E2d 812 (2005) and MoLaughlin v. State, 352 S:C. 476, 575 S$E.2d

003). Here, Counsel articulated valid strategic reasons for admitted Defendant’s Exhibit

into evidence and having Reed read poftions of this document to the jury. Applicant has.

not showr that coiinsel ‘was deficient in his choice of tactics. Therefote, this allegatiofi must be

deﬁié’é? and disrhissed with prejudice:

Counsel was inefféctive for offéring into fo evidence, through his cross examination of witnesses..

that the trailer Applicant had previously lived was without electricity

iAppIi'_c-'ant dlleges that Counsel was ineffective: for introducing into evidence through

testimony of various witnesses on. cross-examination that the trailer where Applicant had

m Specifically, Counsel stated hie warited to shiow that jury that Reed almost immediately

i s g i sl § e 1l e



presiiously lived was without efectricity. Applicant conterids that Counsel's perfoithaiice was

defieient by revealing this information to the jury, as it shows he was-destitute-and more likely to

have attempted to rob the-victim due to his dire financial situation. Such an exchange-oceurred.

dur-i'n;g_f- the cross-gxamihation of State’s witness. Willie Reed:

Q. And is. thefe power to- that .address that ‘you indicafe that
Mr. Pelzer lived at?

No,.sir.

And was there power in March of that year?

No, sir.

February of that year?

No, sir.

Jariuary of that year?

I’m riot sire:about that, sir.

So how couild ke live there is there wasn’t arty power?
Defendant didn’t stay there.

I’rh sorry?

The defenidant didn’t stay at that house. It was stated that
defendant stayed at Walsh.Lane.

I theught you said that it: was his plaes.

He uised to stay there — that was his residence..

So he stayed there:—

Before that.

--many months before that, before the-power went off?

Yes, sit. '

Allright. So bt 116 Where neéar up to March?
No =

He didn’t live there.then?

POPROBLO PR PP

No; sit.
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Trial Tr. Vol. H p. 178 line 5- p. 179 line 3. At the evidentiary hearing, Counsel testified that hie

intentionally elicited this information from witnesses, s it ‘was further eviderice to show: tliat

Appléi(san__t was not residing at his' former trailer on the night of the murder. Counsel elaborated

that

was

the crifiié: scene was: a short distance from this trailer and a crucial aspect of the State’s case

Applicant’s close proximity to the crime scene during the time of the incident. Gounsel

testified that he wanted 'to conclusively show the jury that this trailer was wiiiiihabitable duritig

the time of the incident and-a lack of electricity helped Himi establish this.

Additionally, Counsel testified that he strategically asked questions of various witnesses

on cfoss-examination 16 stiow that Applicant Tived with his mother and riot in. this pasticulat

tr,a‘_i'ldi'.-durin'g th¢ time of the incident. Counsel e_Xp'_()juﬁdéd that Applicant not only lived with his

miother at the time of the murder, but his mother also paid alf of his bills, including his cellular

fpho.n§ bill. Counsel testified that he wafitéd to show the jury that Applicant was not desperate

for money, as he had ho personal expenses for which he was r_e‘spo‘ﬂéible.

~ Applicant hias: not:shown that counsel was deficient in that choice of factics. Therefore,

this a iegation must be denied and dismissed with prejudice.

Counsel was frigffective for <alling Applicant’s mother to festify as a witress

© Applicant asserts that Counsel was ineffective for calling Applicant’s mothet, Catolyn

Murph, to testify as a witness. Specifically, Applicait contends that. Counsel:was aware that M.

_Murph would only be ablé 1o offer an imperfect alibi, but that by calling her as a witness;

Applicant was forfeiting the last argument before the jury. Counsel testified that he had

prév-.i_o\u'sly interviewed Ms. Murph prior to the trial and he was aware of the substatice of her

festimmony. Cotinsél elaborated that he was aware that-Ms. Murph would only be able to provide:

an imipetfect alibi and that he had diseussed -_t__}ﬁ's with Applicant priar to trial. Counsel also statéd
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thathe advised Applicant that lf he decided to call Wltl’lﬁSSCS to tGStlfy in his d é‘fen's"e,. he ‘would

no fonger have the last opportunity fo address the jity. Counsel stated that after these

ey ¢ on s, 103 D el e b BT T

perfect alibi, as it would hopefully “sow doubt in the juty’s minds” regarding Applicarit's guilt,

Additionally, Counsel testified that he: wanted 4o eall Ms. Murph to the stand to:
counteract the State’s position that Applicant was desperate for money and murdered the victini
durirjg a botched. armed robbery. Counsel stated that in addition to Ms, Murph providing dri

alterpative location for her son during the time of the: crime, Ms. Murph also was called to

provide testimonty on her Titiaticial support of Applicant. Counsel stated. that Ms. Murph was
able fo testify that she paid all of her son’s bills and he: Was riot in need of money at the time of

the irj¢ident.

T o T T e P

| Again, Counsel articulated valid strategic: reasons for calling Carolyn Muiph to the stand

in her son’s defense. Applicant has: not shown that coiinsel was deficient in that choi¢e of

o it B e

e b 1y AT s e ol I i b

tactics. Therefore, this ailegation must be deniied and dismissed with prejudice.

Cotnsel was ineffective for failing to move to be refieved, once Applicant natified i that he
was dissatisfied with his previous representation on-an-unrelated matter dnd wished to be

: appointed new counsel
- Applicarnit asserts that Counsel was ineffective. for failing to move to be relieved, as:
Applicant’s counsel, as Applicaiit informed Counsel that he was dissatisfied with Counsel’s
Pf-e‘-"-i'-oils'repﬂesenfaﬁﬁﬁ on an unrelated case and wished to have new cotinisel appointed. At the .

evidertiary hearing, Applicarit testified that Courisel previously represented him on an unreldfed

Grand| Larceny chaige and that hie ‘was not pleased with Counsel’s prior representation.

2yt Er b el A BTG ¢ by

:Specit-fcall’y-, Applicant testified that he asked Counsel several times to seek Pre-Trial

J R T o et b L L
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09-0191).

Integvention (PTT) on this charge and that Counsel refused to do so. Applicaiit stated that he told
Coupsel numerous tifiies that he did nof want Counsel to represent hiim on this case due 1o his

prii'oré;reprcsentati-oh; whete Applicant felt Counsel had performed “incoripetently.” Applicant

Applicant. “Applicant acknowledged that he never sought fhe couft’s assistance in receiving a

attorney. In-support of this djlegation, Applicant, through his counsel; supplemerited the

r‘c'corii- after the hearing to include the ihdictment, sentencing sheet, Order ¢f Appointment of
Coungel for Indigent Defendant, and Applicant’s arrest record; thése -documents show that

Coungel did represerit Applicant on a priot Grand Larceny, More than $5,000 charge (2008-GS-

charg bui that Applicant had never ‘mentioned. this to him duting his representation on the

'p‘r"e-is'e%i;t matter. Counsel testified that there was never an issue of Applicant requesting he: be
reIieVLd as. Counsel or of Applicanit expressing any dissatisfaction with his perforinance on this

or any; other matter.

Go-counsel Leiendecker, who assisted in Applicarit’s defense during the trial, testified

that A ppl.icant. never told him he was dissatisfied with Counsel’s performance -or wanted new

counsel to represetit him. He elaborated that he observed a good working relationship betweeri

with Gbun‘_sc.‘l?s paralegal. Leiendecker testified that he.is the'Chief Public Defender for the First;
Jud-i'c‘i'zﬁl Cifcuit and he never received a complaint from Applicant in regards to Counsel’s.

performiance on this case or any previous cases involving Applicant,

H that Counsel replied, “Well, 'm all you’ve got” and refused ‘to: seek new counsel for

Counsel testified that he had “no. recollection” of representing Applicant on.-a prior '

i R o S s e s e
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. Based on the testithony presented at the hearing, this Coust finds that Ceunsel’s

performance was niot deficient for not movirg, to be relieved from Applicant’s case. This Court

findsjCounsel’s testinony to be very credible and finds Applicant’s testimony 1o not be credible.

Counsel testified- alitiough he could not specifically recollect tepresenting Applicant on a

previ aus unrelated charge, for which Applicant received a probationary sentence, Applicant
n.ever%:ihdibat}ed in any way, he was dissatisfied ‘with: Counsel’s performance or requested new
rcaiii-nsé‘li. Additionally, co-counsel Leiendecker testified that he observed a 'good. working.
:r.eﬁl.a._t.i'e;nshf'ii: betweern Connsel and Applicant and that Applicant never informed him te wished to.
receiv e fiew counsel. This. Court finds that Counsel’s. performatice in this matter was reasonable-
and-ei—_‘?i.‘ecti'l.ve;, Therefore, this Court finds that this allegation must be denied and dismissed.

Gouhsel was ingffective for encouraging Applicant to address the trial court diring sentencing

and encouraging him (o cry

 Applicant alleges: that Counsel was ineffective for encotiraginig him to address the trial

court élur'i_,n:g- his sentencing and encouraging hirii to ¢ry. At the ¢onclusion of Applicant’s trial,
Applicant addressed the trial court, where he apologized to the ‘victim’s family and admiited.
“what I did was wrong,” Trial Tr. p. 123-124. Atthe evidentiary hearing, Applicant testified fhat
he d’id%;n.ot; want to address the trial court during his sentericing, but that he was ¢oerced to do-sor
by Cﬂ'ﬁn§él. Applicant élaborated, Counsel encouraged him.to cry and display emotion during
sentencing, Applicant stated that following the trial; he did want to address the court, but only to

deny his involvement and guilt.

Counsel téstified that following the jury’s verdict, Applicant told him that he wistied 1o

ad'_drcs-é the trial court and deny any involverent in the crime. Counsel stated that he strorigly

encburéig'ed Applicant not to address the court at all, and that lie eertainly did hot ever encourage
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App lcant to dpologize to the victim”s family or show emotion. Courisel testified that he was.in

coniplete shock when Applicant made his comienits to the trial cout,

- Corcounsel Leiendecker testified that at the conicliision on the trial, Applicant insisted on

speaking to the court and that he and Counsel both advised Applicant against making any
co'm'_rfxe_nis: to the court.. Leiendecker testified that he was surprised by Applicant’s-conirments to

the court,

Based on the testimony presented at the hearing, this. Gourt finds that Couiisel was net.

i-ne't?f'c;ct:f-vq. This Court finds Counsel’s testimony, as well 45 ca-counsel Leiendecker’s
'tes"tirxﬁ'any, to be very credible and finds Applicant’s testiriory to not be credible. ‘Couinsel and
Léiéné:leéker testified that they both encotraged Applicant not to address the courf: during,
'sentgﬁcing; despite Applicant’s inisistence that he wanted to deny his guilt. This Court firids that
Coun ée‘l—"'s perforitiarice was reasonable and effective. Thérefore, this Court finds -that this
allega!iion- must be denied and dismissed..

Counsel was inefféctive for failing to cross-examine witnesses Reed and Haygood concerning

possible life sentences if they had been-charged with murder pursudni fo
State v. Gracely, 731 S.E.2d 880 {Sup. Ct, 2012)

~Applicant asserts that Cournsel was ineffective fot failifig to cross-exatiing the Stite’s

witnegses Willie' Reed and Jimry Haygood about the possible life sentences they could have

rec?e-ivéd. if thiey hiad béen charped with mureicr'- in this case pu'risﬁ‘a'nt to State v. Gracely, 731
SE2c 880 (Sup. Ct. 2012). Applicant contends that Reed and Haygood weie not charged with |
'murdef-, in exchange for their coopetation with the State and their testimony in Applicant’s trial,
and: that ‘Counsel should hav'g cross-examined both witnesses as to. the manQato:y minimum and
p.dtentlél maximum sentences for murder. In support of this assertion, Applicant relies on

Gracely, where our Supreme Court held that a trial court may not Timit the scope of defense
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cotin

in thi

sel’s cross-examination of the State’s witnésses to: exclude testimony regarding a reduction

e mariddtory minimum sentence a-witness may tegeive in exchange for testifying against the

dcfe;@dant-;. The case before us is distingiishable fiom Giacely in several ways.

crimes for which. cross=examinatioi was limited and these witnesses wete-allowed to plead dawn

to: les

ser included offenses in exchange for theif cooperation with the State atid their favorable

-t"est-iﬁsiony against the defendant, Here, State’s witnesses Reed and Haygood wese iigver charged:

" with-
mard
the m
regarc
Appli
that: R
testim

CFOSS=|

whicl

r for their assistance in helping to dispose of the murder weapon in Charleston following

ilrd'cr; Counse] testified that he was able to fully cross-exarmine each Reed and Haygood

cant as a possible motive. Additianally, Counsel téstitied that-he had no reason to believe
L;ee'ﬂ and Haygood. were not charged with murder in exchange for their cooperatiorn in.
ony This Court finds-that it Would not beproper for Counsel to be held deficierit for ot
ii;'-x'.afmi.-riiir'xg the Stité’s witnesses reparding miandatory minithum efitences for crifes in
E’nei?ther witness was QVeﬁ'.indiéted ortharged.

Second, Applicant was tried December 1 — 4, 2009. Gracely was_ ot decided tnil

Aligust 29, 2012, more than two and a half years aftet Applicant’s trial, Our Supteme Court has

stated,
which

(1994)

“[wle have niever réquired an attorney. to be clairvoyant or anticipate changes in the law

were not-in existence at the time of trial.” Gilmore.v. State, 314'S:C. 453, 445 S.E:2d 454

, ovetruled on other grounds by Brightman'v. State, 336.5.C, 348, 520 S.E.2d 614.(1999).

See g;l'__s:fq Thornes, v. State, 310'S:C. 306, 426 S.E.2d 764 (1993); sec also -RoB’ihso_n v. State, 308

S.C. 74 417 S.E2d 88 (1992); Amette v, State, 306 S.C. 556, 413 S.E2d 803 (1992);

or indicted for murdér; each witness was only charped ‘with accessory- after the fact to

@_.in'-'ge benefits derived in exchange for cooperation with the Staté in its prosecution of |
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be d

in hi

this ¢

Kir%ﬁ@ck V. State, 306 S.C. 359, 412 S.E:2d 389 (1991). This Court finds that Counsel cannot

fge"me'd-. deficient ifi his performance for a.standard that was not established af the time of trial.
Based on the foregoing, this Court determines that Counsél was effective and reasonable
Court finds that this allegation must be denied and dismissed.

- Based .on all the foregoing, this Court finds and coricludes that the Applicant has. not

established any constitutional violations or deprivations that would require thiis court to ‘grant his

appli

days.
appel
Appli
Sonvi

reviev

behalf

;_pro-ce'

Eatiar._lf. Therefore, this application for post-conviction relief musi be denied ‘and dismissed

brejudice.

| This Court notes that that Applicant wiust file and serve a niotice of‘appeal within thirty

from the receipt by counsel of ‘written notice of entry of judgment to secure the appropriate

late review. See Rulé 203, SCACR. Pucsuant to Austin'v. State, 305 5.C; 453 (1991), an
Cam has a right to an appellate counsel’s assistance m seeking review of the denjal of post-
E",'taiOn relief. Rule 71,1(g), SCRCP; provides that if the applicant wishes to seek appellate
tV, post-conviction relief counsel must serve and file a Noticé: of Appeal on the Applicant’s
. Applicant is directed to South- Carolina. Appellate Court Rule 243 for appropriate

fures for appeal.

IT IS THEREFORE ORDERED:

1.
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2'.

‘The Applicant must be rernanded to the custody-of the Respondent.
/C dayof, éﬁm 013,

ANDIT IS SO ORDERED s

CARMENTF-MOLLEN
Presiding Judge
First Judicial Circuit

, Southi Catelina
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. Form Approved by
ARREST WARRANT STATE OF SOUTH CAROLINA ) Hw wmoﬂmwm General
_Hl hDNN@ ‘_ Oo::Q\_H_anoﬁm_wQ of ) AFFIDAVIT SCCA 518 -
: : (IOSL ) O. .
STATE OF SOUTH CAROLINA Personally appeared before me the affiant .ﬂn.ﬂ Ve /_\ OOIL N . (5D who
E nty/ Dz_caomum:a\ of ’ being duly sworn deposes and says that defendant W .ﬂﬂrd\mWHHﬁ ~
. FiBZ did within this county and state on (o2 violate the criminal laws of the
State of South Carolina (or ordinance of oc:Q\D Municipality of m)befoﬁl )
THE STATE in the following particulars: .
. against DESCRIPTION OF OFFensE: (N\utCDeR Lib=-"3-10
g.. ;n e M@—.N..OF .HH e I further state that there is probable cause to believe that the defendant named above did commit
Address: .. [ the crime set forth and that probable cause is Ummm_a on the following facts: ON above Patetvwa @mﬂlmc&l:
of Madbhws, Se Q3T &l with Malice and aforethoughf Kil\ A% yickim onN @ Tasen W w.:_mzfcom Ly
ngng B - mwm_n 2 Shooting Wim multiple Himes wi+h Q U5caliec ?{&:L. Above |5 euide b
Sex: Race: Height: M@+~ Weight: w 5 . ;
- S N A Swotr vhdemadt oF an aceessory afecthafockt who Made Known 4o law 4
poB:  ,__, 5 Agency ORI #: SC 000000  eNFefeawedt ' dfrmation ofor,.tmw.. Feom Ao detendatt that woald only have
Prosecuting Agency: .mwzo.wﬂfbcl OOEZMI She o fE r&mb | YN T< 4 ﬂm‘ﬂ Xfﬁhhhdﬂ Who Copaaitted Sa.sd Qi e, Iﬂr. Qecesse ﬂ.‘
e Ut beR v = Fugthat tade. Knowa Hhet e dbsecved e desendant (n posse ssron oF i
Code/Ordinance Sec. {[6-3~10 o : ’ q .
. > Sworn to and supscribed before me ) w o f.ﬁ ﬁU
This warrant is CERTIFIED FOR SERVICE in the on 2{ 200 q ) Signature of A¥fia : i W
. ~T T
DOOc::\\ D Municipality of . ) Affiant's Address _ Q ‘Y EE
- . The accused . ; Y {(L.S.}) ¢ ﬁ
is to be arrested and brought before me to be ignature of Issuing Judge Affiant's Telephone ﬁﬁ v3) A.d -2 mT; T MF n.uw
dealt with according to law. - E H -
STATE OF SOUTH CAROLINA ) e £2x?
(oL 2 Nedz
(L.S) County/ Municipality of ) ARREST WARRANT w ¥ pLu %
Signature of Judge C o P ) : _H \.J
Date: - TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY .OO,Zm._.bm_um Awm 1S COUNTY: __../\
It appearing |fro the above affidavit that  there are ammgm.!.m.:..ru.ac:nm to. . believe that
RETURN on =[S/ 20s9 defendant W=-otso PO ITT 3 .
A copy of did violate the crimindl laws of the State of South Carolina {or ordinance of © S —_— .
defendant o DOOCJQ\D Municipality of . ) as set forth .below: .
on ) DESCRIPTIONOF OFFENSE: | L - 3 -1 0 s T :

@!W\?:% Now, therefore, you are empowered and a.:mo”_m

. R A R T .
\ to arrest the said defendant "and briig him or her before
Shynature of @J\mﬁc_m\ Law Enforcement Officer : ; "

_ﬂm*ozrisrﬁoumummzEwﬁrmnnoqa._:m*o _mmé. >oou<oﬂ§m>2mm~,>\m:‘m3 .m:w*..rulum am=<m_‘mn_6§m
defendant at the time of its execution, or as soon :thereafter as is practicable.

) Judge's Address __[ 13 08 &w&L&.‘ g Rond
WPEFF?Z " Roche=n G ( 23053

RETURN WARRANT TO:

—
Signature of Issuing Judge }  Judge's Telephone 03 b
Judge Code: I.JI.PMI& Issuing Court: Magistrate D Munricipal D Circuit

A ORIGINAL A




WITNESSES

o)
Q0
T

—

Stan Graham

M Wi ' 1 IV s SaW W W WY OV A

The State of South Carolina

County of CALHOUN

Calhoun County Sheriff

ARREST WARRANT NUMBER -

F402211

H
il

COURT OF GENERAL SESSIONS

April 27, 2009 TERM

Arrested: March 7, 2009

. ACTION OF GRAND JURY

— TRUEBILL

———

THE STATE
vs.

Willie Pelzer Il

Yoreperson of Grand Jury
“~Date: April 24, 2009

VERDICT

ms._rﬁ;

R

Foreperson of Petit Jury

"y W 1

409

Indictment for

MURDER

SC Code: 16-3-10

I AN F MY GAS VI A

iy g

rights, | hereby waive presentment to the
Grand Jury.

Defendant

hereby appear in.-my own proper person

and plead guilty to the within indictment
orto

Defendant

Witnhess:

C.C.C. PLS. AND G.S.

ATTEST TRUE COPY

YW LS
ORIV

M3H

RRIRAUA AL

KENNETH HASTY
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oy

RERIE]




1090

® ol

L P !

STATE OF SOUTH CAROLINA) , : INDICTMENT
o 2009GS09-0022

COUNTY OF CALHOUN ) S

At a Court of General Sessions, convépea on April 27, 2008 the Grand Jurors of

Calhoun County present upon their oath:. _

MykoeR

That in Calhoun County.on or about March 5, 2009, with malice aforethought, the
defendant, 'Willie'Pelzer 111 did kill one Jason Rivenburg by means.' of shooting the victim
with a gun. The victim did die as a proximate result thereof. This. offense being- in--..

violation of the Common Law 5.nd Section 16-3-10, of the South Carolina Code of Laws,

-as amended.

Against the peace and dignity of the State, and contrary to the statute in

such case made and brovided.

Donald N. Sofenson, Solicitor
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£ THE COURT OF GENERAL SESSIONS

moicTeNToasee: 2009 os (00072

STATE OF SOUTH CARCLINA
l .
COUNTY OF Canoun)

)
)
)
STATE )
VS. )
G ENee Peteer SR quabl\ N
AKA: ' ) DamciOfarsa: RAlayrin &b 2o
Race: A Saxx _M Age ) S.C.Cods §: -4 °
DOB: . 558 )  CDRCodes __gJ[Llf
Address: ) hd 0
City, Stats, Zp: ) SENTENCE SHEEY
DL# * SID# )
'CDLYuE]NoUCWYsDNoGM\dYuDNoD [3/
In disposition of indictment comsa now the Defandant who was CONVICTEDOFor  [] PLEADS
TO: oy
In violation of § -2~ oA the S. of Lave, beaing COR Code 2 11 (5
[ NON-VIOLENT VIOLENT SERIOUS MOSTSERIOUS (O Marviainrg GPS ) §17-25-45
. {CSC wiminor 1" or Lewd Act)
modwmu E/ltnmand. D Lesser inchuded Ofenge, [ ]  Defendant Walves Presentmont to Grand Jury. (defendant’s initials)
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