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STATEMENT OF ISSUES ON APPEAL 


I. Whether the trial court erred by refusing to exclude vehicle location data obtained


from a vehicle "infotainment" system on the ground that the process used to obtain the data is 


insufficiently reliable? 


II. Whether the trial court erred in imposing a five-year sentence for possession of a


weapon during the commission of a violent crime when it also imposed a life sentence? 
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STATEMENT OF THE CASE 


On May 5, 2022, the Marion County grand jury indicted Appellant for murder, burglary 


in the first degree, and possession of a weapon during the commission of a violent crime. R * 


(Indictments). The case was tried on May 19, 2025, before the Honorable Michael Nettles and a 


jury. Tr. 1. Ralph Wilson, Jr., represented Appellant. Tr. 1. Todd Tucker represented the state. 


Tr. 1. On May 23, 2025, the jury convicted Appellant on all counts. Tr. 665-66. Judge Nettles 


sentenced Appellant to life imprisonment for murder, fifteen years for burglary first, and five 


years for the gun charge, to run concurrently. Tr. 677. 


This appeal follows. 
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STANDARDS OF REVIEW 


As to Issue I: "A trial court's decision to admit or exclude expert testimony will not be 


reversed absent a prejudicial abuse of discretion." State v. White, 382 S.C. 265, 269, 676 S.E.2d 


684, 686 (2009). "The qualification of an expert witness and the admissibility of the expert's 


testimony are matters largely within the trial court's discretion." State v. Harris, 318 S.C. 178, 


181,456 S.E.2d 433,435 (Ct. App. 1995). 


As to Issue II, the trial court has broad discretion when sentencing a defendant within 


statutory limits. State v. Sidell, 262 S.C. 397, 398, 205 S.E.2d 2, 3 (1974). However, the trial 


court abuses that discretion when its ruling is based on an error of law. Clark v. Cantrell, 339 


S.C. 369, 389, 529 S.E.2d 528, 539 (2000).
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ARGUMENTS 


I. 


The trial court erred in admitting vehicle location data derived from a vehicle 


"infotainment" system because the process used to collect the data was insufficiently reliable. 


Relevant facts 


On October 25, 2023, at around 9:20 a.m., Gloria Swinton was murdered in her home. 


Appellant was eventually charged with her murder, and the case proceeded to trial. Appellant's 


first trial ended in a mistrial after some "outburst" from a member of the decedent's family. Tr. 


28, II. 8-14. The second trial began on May 19, 2025. The portion of the evidence challenged by 


Appellant here was technological evidence related to data downloads from a vehicle. 


The technology at issue is a software program created by a corporation called Berla. Tr. 


87-89. Essentially, the software allows police officers to download saved data from a vehicle's


"infotainment," or "IVI" system, which was described as the "center screen that 


carries .. . anything you would see on the screen," and interpret that data. Tr. 87. Berla must 


design different software for every single car manufacturer, because every manufacturer includes 


different data in their systems. Tr. 111, II. 8-12. 


Before trial, Appellant moved to suppress the evidence gathered from his vehicle's 


infotainment system. Tr. 85. During a pretrial hearing, the state called Jason Morgan from the 


Pennsylvania State Police to testify. Tr. 85. Morgan was the system analyst who gathered the 


data from the vehicle that was presented at trial. Tr. 94, II. 2-9. However, he was the second 


Pennsylvania police officer to do so; the original system analyst was also a Pennsylvania State 


Police officer who had retired since doing the data gathering, which resulted in that data being 


deleted. Tr. 94-95. 
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When asked about his qualifications, Morgan admitted that he had never been qualified 


by a court as an expert witness. Tr. 90, I. 2. He had no training in any sort of digital forensics, 


other than a week-long training required by Berla. Tr. 96, II. 15-20. He had no knowledge about 


whether Berla's program had ever been subjected to peer review. Tr. 97, II. 16-18. He knew 


nothing about how Berla's code works. Tr. 98, II. 6-8. He knew nothing about the "debugging" 


procedures for that code or even what programming language Berla is written in. Tr. 99-10 I. 


When asked whether Berla employed write blockers-which would stop its code from being 


edited by anyone outside of Berla 
1
-Morgan responded that he did not know what write blockers


were. Tr. 102, II. 7-9. When asked about specific peer reviewed studies regarding Berla's 


software, Morgan was familiar with none. Tr. 102-03. Morgan was also unfamiliar with the 


software's error rate. Tr. 98. 


Next, the state called Mark Restori, a former Pennsylvania State Police officer who had 


since retired. Tr. 105, II. 7-11. Restori was the officer who downloaded the since-deleted original 


data from Appellant's vehicle. He testified that he had been qualified as an expert witness in the 


field of infotainment systems one time in a federal court in Nevada. Tr. 107-08. He testified that 


he was never made aware of any problems with the software. Tr. 110, II. 1-4. When asked about 


peer review of Berla's software, he was not familiar with any attempts to peer review the 


software, other than stating that other law enforcement agencies might report to Berla if they 


encounter problems with the software. Tr. 113, 125. He had no knowledge about Berla's code or 


the debugging process and testified that he does not "know it deeply. That's ... for the engineers 


I For a discussion on hardware and software write-blockers, and their respective advantages and 
disadvantages, see Christopher S. Meffert, et al., Deleting Collected Digital Evidence by 
Exploiting a Widely Adopted Hardware Write Blocker, 18 DIGITAL INVESTIGATION 87, 88 
(2016), https://doi.org/10.1016/j.diin.2016.04.004 (last accessed Dec. 1, 2025). 
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and people that design these systems to know." Tr. 120-21. In response to examination by the 


trial court, he also testified that he did not know the error rate of the software. Tr. 129, II. 10-13. 


The trial court ruled that the evidence was admissible. Tr. 276. In support of its ruling, 


the trial court stated: 


(W]e have expert testimony with regard to that, and I think that the 
Daubert standards would, indeed, apply. I think things have come 
out on the record that are relevant that this technology is used­
according to the testimony, and it has been unrefuted-it is used 
worldwide. They also say that it's used in law enforcement 


throughout the nation.
2 


As far as the reliability of it, the
information that comes out with regard to the data is corroborated 
by independent evidence ... that has already been in the record 
about the trouble being in Dillion. He was up in Pennsylvania 
and/or Indiana, and he's coming down this way, and the truck is 
there, which would verify that the data that is on this infotainment 
system is, indeed, accurate. 


I do find that, in many respects, it is more reliable than the satellite 
location, because they at least use three different satellites. And I 
find it is more accurate than the cell phone locations. Also, the 
information with regard to the use of the phone that's going 
through this system, that also corroborates the fact that the 
information is correct, that the truck is coming from Pennsylvania 
and/or Indiana down this way. 


This is a little bit different in that, you know, when you talk about 
peer review and can these results be duplicated, I think a good 
example of that would be if you had a control test that, say, for 
instance, in a products liability case where they are saying that 
radar can adversely affect the cruise control in some way. Maybe 
there is some test to verify that. I think that would be something 
that needed to be tested, and could it be repeated, and if it could or 
could not would hinge on whether it is admissible. But this is a 
direct download of data. We've heard testimony that the only way 
to get the data out of there is by that chip that they put in there. 
And I'm not very technological savvy, but they have to put it in 
there. He also testified that he, nor anyone else, could put data into 
the system or take it out. So I think-or can be added to or deleted. 


2 Defense counsel asked Restori why the Marion County Sheriff's Office needed to transport 
Appellant's vehicle's IVI system four states away to Pennsylvania if the technology was, in fact, 
widely accepted; Restori did not have an answer. Tr. 527-28. 
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Tr. 276, I. 12 - 278, I. 6. Immediately after the trial court's ruling, defense counsel asked the 


trial court to declare Appellant indigent and provide him with an order for funds to hire an expert 


to counter the state's. Tr. 278, II. 12-16.
3 


Defense counsel asserted the trial court allowing the 


evidence in while not providing him with a counter expert would violate his rights to due process 


and confrontation. Tr. 278-81. The trial court stated that Appellant was "protected on the record" 


but would not make such an order. Tr. 281, II. 13-22. 


At trial, Restori was qualified as an expert witness, and the IVI data was permitted into 


evidence over Appellant's objection. Tr. 507, 514. Morgan testified that Appellant's vehicle left 


Lancaster, Pennsylvania at 1: 17 a.m. and was tracked down Interstate 95 until it reached the 


decedent's home at 9:18 a.m. on the day of the murder. Tr. 548-53. At 9:22 a.m., Appellant's 


vehicle started again and left the decedent's home. Tr. 555, I. 13. At this time, a cellphone named 


"Terry's iPhone" connected to the vehicle. Tr. 555, II. 16-18. 


After beginning deliberations, the jury requested a printout of all infotainment data logs 


that were produced at trial. Tr. 661, II. 2-4. Defense counsel and the state agreed that these were 


not in evidence, and the jury was given the PowerPoint presentation used by Morgan during his 


testimony. Tr. 663, II. 10-13. The jury convicted Appellant on all counts. Tr. 665-66. 


Discussion 


The state did not establish that the vehicle infotainment system produced sufficiently 


reliable data or that its witnesses were qualified to testify about it. The evidence should have 


been excluded under Rule 702, SCRE. 


3 This was a continuation of a request that Appellant had made of the court at any earlier time, 
though not on the record. See Tr. 280, II. 17-20 (the court addresses prior ex parte 


communications with defense counsel). 
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"If scientific, technical, or other specialized knowledge will assist the trier of fact to 


understand the evidence or to determine a fact in issue, a witness qualified as an expert by 


knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion 


or otherwise." Rule 702, SCRE. The proponent of scientific evidence must establish three 


elements before that evidence is admitted: (1) it will assist the trier of fact; (2) the expert witness 


is qualified; and (3) the underlying science is reliable. State v. Phillips, 430 S.C. 319, 325, 844 


S.E.2d 651, 654 (2020); accord, State v. Council, 335 S.C. 1, 20, 515 S.E.2d 508, 518 (1999) 


(both citing Rule 702, SCRE). When scientific evidence is sought to be presented, the trial court 


must make a "preliminary assessment of whether the reasoning of methodology underlying the 


testimony is scientifically valid and of whether that reasoning or methodology properly can be 


applied to the facts in issue." Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-


93 (1993). The trial court should employ four key factors of analysis: "(l) the publications and 


peer review of the technique; (2) prior application of the method to the type of evidence involved 


in the case; (3) the quality control procedures used to ensure reliability; and ( 4) the consistency 


of the method with recognized scientific laws and procedures." Council, 335 S.C. at 20, 515 


S.E.2d at 517. Further, in the case of scientific techniques, "the court ordinarily should consider 


the known or potential rate of error." Daubert, 509 U.S. at 594. 


Further, "the reliability of a witness's testimony is not a prerequisite to determining 


whether or not the witness is an expert." State v. Tapp, 398 S.C. 376, 388, 728 S.E.2d 468,474 


(2012). Rather, the witness's expertise, the reliability of their process, and their ability to assist 


the jury are all separate threshold determinations which must be made prior to the admission of 


evidence. State v. Mealor, 425 S.C. 625,646, 825 S.E.2d 53, 65 (Ct. App. 2019). 
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At the outset, it is important to note the differences between Berla's software and other 


types of software that have been found reliable by this state's courts. At first glance, data 


gathered from a vehicle's IVI may appear near identical to cell site location information (CLSI). 


CLSI location data has been deemed reliable in South Carolina. State v. Franks, 432 S.C. 58, 77, 


849 S.E.2d 580, 590-91 (Ct. App. 2020). But CLSI data is different from Berla's software, and in 


any event, the process employed by the state in Franks to enter the CLSI data into evidence is in 


stark contrast to the state's showing in this case. 


In Franks, the state offered a Greenville County Sheriffs Office sergeant to introduce 


location data that he had gathered. Id. at 69, 849 S.E.2d at 586. The sergeant testified that he was 


given cell phone records in an Excel spreadsheet and then used a software called GeoTime to 


sort the data making it easier to read. Id. He also independently verified the results given to him 


by that software. Id. The Franks evidence was gathered by receiving records of phone calls. Id. 


When phone calls are made, they connect to the nearest cell tower, which is located at a fixed, 


known location. Id.; Kevin McLaughlin, The Fourth Amendment and Cell Phone Location 


Tracking: Where are We, 29 HASTINGS COMM. & ENT. L. J. 421, 426 (2007) (explaining how 


cellular "triangulation" works). By contrast, IVI data uses satellites-which are not at fixed 


locations-to determine the location of a moving vehicle. Tr. 277. This is entirely different, 


because cell phone tower location is "uninterrupted." McLaughlin, supra at 426. As long as a 


person is speaking on the phone, that phone is connected to a cell tower. Id. IVI data, on the 


other hand, is not uninterrupted and can be affected by satellites being out of position or even 


driving in large cities with several tall buildings. Further, the CLSI data in Franks was further 


put through another program, "Esri," which was created by the wireless provider itself for the 


purpose of mapping coordinates. 432 S.C. at 70, 849 S.E.2d at 586. The employ of software 
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created by the same company that stores the CLSI to map the CLSI is an entirely different 


question than the use of outside, proprietary data to pull information off of a vehicle's IVI 


system. 


The Berla software data utilized in this case was not established to be reliable, and the 


trial court abused its discretion in failing to exclude it for two reasons. First, the trial court was 


not presented with any evidence by which it could have made a proper reliability determination 


under the four-factor Council test. Second, software using proprietary source code, when entered 


through expert witnesses who have never seen that source code, much less understand it, should 


be considered inherently unreliable. 


A. The trial court was not presented with evidence sufficient to find the evidence
reliable under Council.


Council requires that the trial court should typically employ four key factors of analysis: 


"(1) the publications and peer review of the technique; (2) prior application of the method to the 


type of evidence involved in the case; (3) the quality control procedures used to ensure 


reliability; and ( 4) the consistency of the method with recognized scientific laws and 


procedures." Council, 335 S.C. at 20,515 S.E.2d at 517. Further, to the extent that the Supreme 


Court has partially adopted Daubert, the trial court should also have been apprised of "the known 


or potential rate of error." Daubert, 509 U.S. at 594.
4 


The state's witnesses established zero of 


these elements. 


4 In State v. Phillips, our Supreme Court made numerous references to a "Daubert/Council 
hearing." See 430 S.C. at 341, 343, 844 S.E.2d at 662-63. Appellant submits this means one of 
two things. First, it could mean that the Supreme Court recognized that the Daubert and Council 
standards were so similar to each other as to obviate the need to distinguish between them. 
Second, it could mean, as two of the justices believed, that the Supreme Court was implicitly 
adopting Daubert. Phillips, 430 S.C. at 344, 844 S.E.2d at 664 (Beatty, C.J., concurring in the 
judgment, joined by Hearn, J. ("the majority's instruction regarding a 'Daubert/Council' hearing 
is confusing and constitutes an implicit adoption of Daubert"). This question need not be 
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Peer review and publications of the technique. Neither Morgan nor Restori was familiar 


with any attempt to peer review Berla's software. In fact, Restori suggested that the "peer 


review" process was law enforcement agencies notifying Berla when they encountered a 


problem. This is not peer review. Peer review requires review by peers-other experts in the 


same field. See, e.g., Peer Review, MERRIAM-WEBSTER COLLEGIATE DICTIONARY (11th ed. 


2003). Neither witness could identify any peer review study that had ever been conducted on 


Berla's software, and when confronted by defense counsel with-purported-peer reviews of the 


Berla software, neither had ever heard of them. 


Prior application of the method to the type of evidence in the case. Restori testified that 


he had performed "hundreds" of prior data extractions using the Berla software. However, this 


testimony is insufficient to establish that he has previously applied the specific method in this 


case to the specific evidence in this case a significant number of times. The testimony was that 


every single car manufacturer creates their IVI systems differently, meaning that Berl a must 


create different software for every individual make and model of vehicle. Tr. 111. It is not clear 


what the differences between the different software are, because neither of the state's purported 


experts testified to that effect. 


Further, the fact that the software has been used several times before does not, on its own, 


grant the software reliability. Several other types of scientific methods are frequently used in a 


variety of contexts yet are still deemed unreliable under Rule 702. See, e.g., Matter of the Care 


and Treatment of Bilton, 432 S.C. 157, 851 S.E.2d 442 (Ct. App. 2020) (penile plethysmograph 


addressed in this case. The only portion of the Daubert standard that truly diverges from the 
Council standard is the rule that the trial court should generally consider the error rate of any 
potential scientific procedures. The trial court understood this to be the law of South Carolina, as 
it both inquired about the error rate and stated explicitly that it was ruling under Daubert. Tr. 276 
("I think that the Daubert standards would, indeed, apply"). 
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