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ARGUMENT

At no point in its brief did the Attorney General contend that the DNA database marntalned
by the chhland County Sheriff’s Office is authorized by state law The Attorney General only
argued that that this illegal invasion of our citizens’ privacy is not preserved for appeal. Since the -
Attorney General addressed the merits of all of the other issues it contended were unpreserved, the ‘
'logical conclusion is that South Carolina’s top law enforcement official believes that Richland
County’s; database is illegal. This Court should not allow an issue of this magnitude to escape its
attention because of the State’s lssue preservation smokescreen. |

| The issue of the 1llegal database is preserved for appeal. The scope of Appellant’s consent

was the prrmary issue in the trral of th1s case. Appellant argued that the retentlon of his DNA
: sample exceeded the scope of any alleged consent. R. 88 1. 7-97, l. 9; R. 103,1. 69 - 115, 1. -
12; R. 343. Whether the retention of appellant s DNA was legal cannot be decided without
reference to the State DNA Database Act See S.C. Code Ann. § 23-3-600 et seq. Appellant
argued that the scope of his consent was Vrolated and retention of his DNA was unconstltut1onal |
The idea that this Court cannot consider what appears to be an admittedly illegal database when -
determining the consent issue Aconstrues error . preservation’s , speciﬁcity requirement too
narrowly. |

- Finally, the State attempts to avo1d the logrc of appellant S contract argument
Appellant’s arguments concerning contract law principles certainly bear on the 1ssue of the scope

of consent under the F ourth Amendment. In State v. McCord, 349 S.C. 477, 483-84, 562 S.E.2d

689, 692-93 (Ct. App. 2002), this Court analyzed and interpreted the language of the document
at issue. Under the totality of the circumstances test, the State has given no compelling reason

why the greatest sphere of law for interpreting parties’ intentions with respect to written



documents—contract law—has no bearing in this analysis. Since it is admitted that individuals
are free to limit the scope of consent given to searches, utilizing contract law principles in
analyzing the agreement between the State and the suspect will help the Court reach correct

decisions. -

CONCLUSION

It is clear that Appellant’s rights under the South Carolina Constitution, United States
- Constitution, and state law were violated in this case. This Court should reverse.

Respectfully submitted, -

David Alegz'?&{ -
Appellate Defender
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