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Lawrence "Eddie" Evans, Il - 30(b)(6) Spartina Bay POA - September 5, 2024

STATE OF SOUTH CAROLINA THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASE NO. 2022-CP-10-04952

STEPHEN C. WELLS AND
RANDI P. WELLS,

Plaintiffs,
vS.

SPARTINA BAY PROPERTY
OWNERS ASSOCIATION,

—_— — — — " — ~— ~— ~— ~— ~— ~— ~— ~—

Defendants.
* * * * * * * * * * * * * * * * *
30(b) (6) DEPOSITION OF SPARTINA BAY PROPERTY

OWNERS ASSOCIATION, BY APPOINTED DESIGNEE:
LAWRENCE EDWIN EVANS, II

DATE TAKEN: Thursday, September 5, 2024
TIME: 10:05 a.m.
PLACE: Rosen Hagood

40 Calhoun Street, Suite 450
Charleston, South Carolina

REPORTED BY: EVE WILBANKS
Registered Professional
Reporter, Certified LiveNote
Reporter and Notary Public

POST OFFICE BOX 21119
CHARLESTON, SOUTH CAROLINA 29413
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AP PEAaRANTCES

REPRESENTING THE PLAINTIFFS:

TIMOTHY J.W. MULLER, Esquire
Rosen, Rosen & Hagood, LLC

40 Calhoun Street

Suite 450

Charleston, South Carolina 29401
Tmuller@rosenhagood.com

REPRESENTING THE DEFENDANT:

MAX SEFERIAN, ESQUIRE

Farhart Overstreet

P.O. Box 22528

Charleston, South Carolina 29413

Max.seferian@earhartoverstreet.com
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Lawrence "Eddie" Evans, Il - 30(b)(6) Spartina Bay POA - September 5, 2024

130
1 said, 'Yeah, we don't recognize the letter.'"
2 So what was Mr. Wells trying to
3 communicate to the POA here about the parking in
4 the easement area?
5 A. I believe this was immediately after we
6 got the letter from you about the cease and
7 desist. And we had already asked -- Link was the
8 object; obviously, he's been at the center --
9 actually, he and Dill really have been at the
10 center of all of this.
11 But when Steve first objected to Link
12 being down there, we thought we could reduce the
13 discourse by allowing Link to just park on Chuck's
14 lot. Chuck said, Just bring your ATV, park on my
15 lot and just walk on in from there, and we'll try
16 to reduce the issues with 1it.
17 And of course, that presented whole
18 other issues that I know you're fully aware of
19 with regard to all of that, and that didn't work.
20 Then it -- then, of course, after that, and the
21 pedestrian thing, then it became everybody. You
22 know, nobody can park down there. And that was
23 the discussion that I had had with Steve at his
24 house. I went over to go see him and ask him, you
25 know, The rest of the community 1is concerned.

Live Oak Reporting
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photos

Q.
of that deck?

A.

Q.

for --

Wells for removal of the deck?
A.
Q.

removal, 1t was discovered that the deck was

rotten

A,

showed

removed and the structure was intact.

Q.

A.

dock.

A.

Q.

see the removal?

o r 0

160

ahead of time.

But the POA did not pay for the removal

Oh, no, no, no.

And the POA did not reimburse Mr. Wells

No.
-—-— removal of the deck?
No.

And does the POA intend to reimburse Mr.

No.

And are you aware that upon partial

underneath and not salvageable?
I'm aware that that is false, because I

up right after the deckboards had been

When was 1t built?

Probably 2000, the same time as the
Close to the same time as the dock.

So like 22 years?

The year 2000. Twenty years old.

Was anybody else from the board there to

Live Oak Reporting

843.437.9697 www.liveoakreporting.com
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On May 4, 2022, at 5:52 PM, EDDIE
EVANS <eddieandjosh(@comcast.net>
wrote:

Hi Steve,

Along with the prior stated concerns,
any impediment to the area utilized for
ingress/egress of the Community Dock
is undesirable. The Community has a
great deal to resolve and reconcile with
regard to the area and adding additional
encumbrances is unwise at this time.

Hope that helps some.

Eddie
On 05/04/2022 8:51 AM Steve
Wells
<stevecwells100@gmail.com>
wrote:
Eddie,

Would you please provide
supporting reasons as to why
the fence is denied?

Steve

On May 4, 2022, at
8:47 AM, EDDIE
EVANS

<eddieandjosh@comcast.net>

wrote:

Good morning
Steve,

The Spartina Bay
ARB has
reviewed your
request for
construction of a
fence along your

443
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property line
bordering Lot
12(Bennett) and
inside the
ingress/egress
area for the
Community Dock.

Additionally, input
was sought from
the POA Attorney
and the Board of
Directors.

Based on this
input, it is the
unanimous
decision of all
involved that your
request is denied.

L. E. Evans
President,
Spartina Bay
POA, INC

444
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Wdhec

Healthy People Hes

July 14, 2022

CERTIFIED MAIL
ARTICLE NO.: 11 7199 9991 ?030 0131 _3aee

Re: NOTICE TO COMPLY AI-0004400
Unauthorized Structure and Unauthorized Change in Use of Dock

Glen Dill
1424 Marsh Bluff Court
Edisto Island, SC 29438

Dear Glen Dill,

On June 20, 2022, an inspection was conducted by staff of the South Carolina Department of Health
and Environmental Control's Office of Ocean and Coastal Resource Management (Department) at
your property located on and adjacent to the tidelands and coastal waters critical areas of Store
Creek at 1499 Marsh Bluff Court, Edisto Island, Charleston County, SC (PID 0250000038) (Site).
Department staff observed the following in the tidelands critical area without authorization from the
Department:

e 12'by 24’ deck on upland extending over critical area

Additionally, Department staff has been made aware of an advertisement, via the website “Missin’
Link Outdoors”, for commercial fishing charters operating from the existing community dock at the
Site, which was authorized by Critical Area Permit #99-1E-382 (Permit). This advertisement
demonstrates a change in use from a community dock to a commercial dock." This change in use is
unauthorized and requires a permit from the Department.

The South Carolina Coastal Zone Management Act (Act) and Coastal Division Regulations
(Regulations) require that any utilization/alteration of the critical area be permitted or otherwise
legally authorized by the Department prior to performing the activity.? By way of this notice, the
Department is asserting a violation of the Act. In order to be in compliance with the Act, Regulations
and Permit, you must remove the portion of the 12’ by 24’ deck extending over critical area and
cease all commercial activities associated with the dock.

Please contact me at (803) 667-1314 or woodruck@d hec.sc.gov so that we can work to resolve this
matter through the compliance assistance process. Failure to comply with this directive within 30
days of your receipt of this letter may result in an enforcement action being initiated by the
Department which can include the assessment of civil penalties.? Thank you for your cooperation
and | look forward to hearing from you regarding the resolution of this matter.

' 5.C. Code Ann. Regs. 30-12(AX(1)(r)
%S.C. Code Ann. §48-39-130(A) & S.C. Code Ann. Regs. 30-2(B)
35.C. Code Ann, §48-39-170

SC. Department of Health and Environmental Control

2600 Bull Street, Columbia, SC 29201 (803) 898-3432 www.scdhec
446 Plalntlig?s_%(??é




Respectfully,

Cheisea Woodruff _
Enforcement Project Manager
Office of Ocean and Coastal Resource Management

ce Bobby“Link” Crapps, Owner, Missin’ Link Outdoors.
Stephen C. and Randi Popp Wells

447 Plaintiffs_0079
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--—---——- Original Message -—--—--—----

From: Steve Wells <stevecwells100@gmail.com>
To: eddieandjosh <eddieandjosh@comcast.net>
Date: 07/18/2022 3:31 PMEDT

Subject: Re: Community deck

Eddie,

I am not trying to restrict compliance with the dhec request. |want to comply as quickly as possible. Since | have owned this property, there were a couple of planks replaced after | gave
permission to do so. The board at the time, asked me for permission to replace the boards; which were granted. Itis my belief what you are referring to as a community deck; is not for
open use by the community. The deck happens to be constructed in the easement area and not open for community use without the permission from the owners of lot B. The old lease
and the current easement agreement allow for ingress and egress only in the easement area which further supports that there is not a community gathering area prior to reaching the
walkway to the dock. It seems we both want to comply with dhec. Our current difference of opinion regarding ownership of the deck can be cleared up if the board can produce a record
of ownership. ' have a parcel, deed and plat that is on file in Charleston County showing that the area in question is owned by me. It may be beneficial for the board to produce a deed
that states otherwise. |would encourage the board to seek proper ownership records prior to imposing any improper penalties on me regarding this situation.

On Mon, Jul 18, 2022 at 2:41 PM eddieandjosh <eddieandjosh@comcast.net> wrote:

Steve, | acknowledge your position but also understand that the Board does not believe you have authority to unilaterally destroy a structure that has been constructed,
maintained and utilized for the Community benefit. Numerous documents reflect this position. Any action taken by you would be in direct violation of the Board's decision and
result in penalties by the Board. Any penalties assessed by DHEC for non compliance would be your responsibility.

Since the POA has always maintained the Community deck within the ingress/egress easement we do not recognize your authority to restrict our actions to achieve
compliance with dhec requirements.

Eddie Evans
Chairman, SBPPOA Board of Directors

Sent from my Verizon, Samsung Galaxy smartphone 449
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Spartina Bay Plantation Property Owners Association, Inc
1487 Marsh Bluff Ct
Edisto Island, SC 29438

2021 Officers 2021 Board Members
Eddie Evans, President Eddie Evans, Chairman
Janet Phillips, Secretary Keith Phillps
Jamie Crapps, Treasurer Tyree Moore

Bobby Crapps

Teresa Roof

July 22, 2022
SENT VIA EMAIL AND REGISTERED MAIL
Steve & Rondi Wells
1499 Marsh Bluff Ct
Edisto Island, SC 29438

Steve/Rondi,

| send this letter to clarify the position of the Spartina Bay Board of Directors(the Board) on
various issues with regard to the ongoing dispute over the ingress/egress access for the
Community Dock.

As you are aware, there is a DHEC notice of non-compliance that has been negotiated for
compliance requirements. Your request for a “deed of ownership” on the Community deck is
inappropriate. Upon closing, you should have received a survey of the property indicating the
ingress/egress access for the Community Dock. You do not have the right to assert domain and
authority over this portion of your property. POA records show the deck was constructed and
maintained for the benefit of the Community as a whole. The Board will determine the amount
to be removed to reach compliance and accomplish same. Any action taken on your part to
remove the structure will result in appropriate action by the Board.

Furthermore, no restrictions to access of the Community Dock are recognized. All Class A
members will be afforded the same access in accordance with the lease agreement. This will
end the need for Lot 12 to be ‘notified’ of offensive behavior by allowing access across his
property.

| am available for a visual inspection this weekend if you would like to discuss further.
Sincerely,

Eddie Evans
President, SBPPOA, Inc
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Spartina Bay Plantation Property Owners Association, Inc
1487 Marsh Bluff Ct
Edisto Island, SC 29438

2022 Officers 2022 Board Members
Eddie Evans, President Eddie Evans, Chairman
Janet Phillips, Secretary Keith Phillps
Jamie Crapps, Treasurer Tyree Moore

Bobby Crapps

Teresa Roof
September 24, 2022
SENT VIA REGISTERED MAIL
Steve & Rondi Wells
1499 Marsh Bluff Ct
Edisto Island, SC 29438

Steve/Rondi,

As a follow up to our letter of July 22, 2022 regarding the position of the Spartina Bay Board of
Directors, a special meeting of the SBPPOA, INC Board of Directors was held on September 19,
2022 and unanimously decided upon the following action:

Background

While it was understood by all parties that DHEC conducted an inspection of the SBPPOA
Community Dock and found non-compliance issues, the resolution to these items were
disputed. As outlined below, the Board has determined that your unilateral act to remove all of
the Deck constitutes a violation of the Declaration of Restrictive Covenants, Conditions and
Restrictions of Spartina Bay Plantation Subdivision. Accordingly, the POA Board of Directors has
determined through a special meeting that an Individual Assessment will be levied on the
offending member.

Violation

The Covenants set forth the definition of “Common Area and Facilities” as “areas and structures
designated for the common use of member by Class of Spartina Bay Property Owners
Association, Inc. initially including the right of way for Marsh Bluff Court..., the

community docks access easement..., and the community docks as described in the Dock
Permit.”

The deck was within the community ingress/egress access area and has at all times prior been
for common use by members, the deck was a “Common Area and Facility” as defined in the
Covenants.

Article VI clearly provides that the POA “shall
own or lease the dock ... as well as the strip of land designated as Dock Easement...”
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Tve e tms

December 28, 2009
Bruce,

| received and reviewed the letter from Holly Jensen. | concur with her observations on the terms of the
lease. Any commitment that the POA has should be after the April 4, 2007 meeting. Until that time,
Cookie Boyken was acting as the President of Spartina Bay POA. He was also acting as the Trustee for
Peters Point Trust which had the rights to the access and as the principle owner of the lot B property
which included the property. The lease (99 Years) was dated Oct. 12, 2001 and was signed by Boykin
both as President of Spartina Bay POA and Trustee of Peters Point Trust. This included the 25% of
property B tax burden pointed out by Holly. In 2001 there was no building on Lot B. The tax assessment
on lot B now that there is a building on it is significantly higher than before and the 25% amount is
exorbitant. There is, obviously, a significant conflict of interest with Cookie being the only signee on this
document committing the POA to future payments.

We have not paid the ten dollar annual fee to Lot B since they have been in arrears in dues since the
POA was reorganized. Nor have we paid any taxes on the property. We have maintained liability
insurance on the POA which includes the dock. | would assume that we have no liability coverage on the
access parcel since it is part of lot B. | also have no knowledge of the liability coverage that Lot B may
have.

| agree that we should negotiate the 99 year limit on the lease as well as the tax liability. Let’s go for 0
contribution to the tax. | assume that this negotiation would have to be with the government. You may
want to talk to Bubba on this since he already has communication channels with them.

lim from Bubba’s office called me last week and said that he has received the payment for back dues
and will be forwarding a check to me this week. | am holding payment to Holly until we get this since we
only have about $300 in the bank.

Let me know what | can do to help.

Ren Farral ke Far Ac THE DEAT o Omﬁ@' L cqwt [MAIE
WY SewseE oF T BXCEPT THAT (T Leooids  LilkE  RELIMBBRS MELTS

To Ceoitie  Tor Mipressres . Vuten. Tue COC oM STAUCES L SUeEgT

Tier  we  dvsT  FORGET (T,
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| 11/89/2011 ﬂ'.?: 41 8438692185 WILDERNESS WAY PAGE 81

S Al TSAY
nfaf il &

KAREN, |F s /g A»a(..,@ﬂa‘m\o(e_ lex=s
W "f'k@a L ,,\;Wﬁ,)[fﬁ:g ‘Z!f"""

Karen Delong, Esq. Pg@ Ll &
t
Dejong Law Firm, LLC "jz;fﬁ?»{] v C:’_

940 Johnnie Dodds Blvd, Ste 203
it. Pleasant, SC 29464

Dear Ms, Delong,

L arn in receipt of the Dock Easement you sent baclk in August and apologize that |
am now just addressing the paperwork. There are a couple of iterns of concern.

First, in the Covenants and Restrictions there is a clause regarding should
property owners abandon the dock, etc., that ownership would revert back Lo Lot
B owners exclusively. | would like that language contained in this easement as
well. Also, currently the HOA pays 25% of the tax hbill for Lot Owners & because
that owner is taxed on the property addressed in the easement. | would want to
ke sure that that, too, Is made a part of any legal paperworl requiring imy angd my
husband’s signature.

| look forward to hearing from you. In the meantime, feel free to call me if yeu
have any questions.
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Cathy Waddeil Cox — co-owner with husband of Lot B il ot
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Spartina Bay Plantation

April 10, 2012
To: Spartina Bay POA Members

As you know we have been working on obtaining a perpetual easement to the Dock area to replace the

99 year term that has been in effect. The agreement has been agreed to and recorded. Attached is a

copy for your information and records. Tre  Aelgcmber 1S NGITIED » ffbse pavge Tl FARREL 1F
Fov kelith ks To dpegive R Cofy BY EMAIL,

We have not had a meeting for two years and in order to keep the Association legal and functioning, we

must have one. One of the members ahs requested that we improve the roads by laying gravel and

there are other items that need to be discussed. Accordingly, our President, Bruce is calling a meeting

oin May 12, 2012 at his home, 1440 Marsh Bluff Court. The 2genda will be:

[re¢ M

Call to order

Approval of the Nov 6, 2010 minutes

Dock easement

Usage of dock by non owners

Financial Report

Road improvement.

Common property maintenance

New Business

Adjournment

el B i o o

If you are unable to attend please indicate your proxy bt returning this to:

Spartina Bay POA

¢/o Ron Farrell

42 tel Island

Edisto Island, SC 29438

Or email to: ronfarreli@bellsouth.net

Voting Proxy for Spartina Bay May 12, 2012

| hereby aithurize _ to vote fo lot as she/he sees fit, without
limitation or exception, on any business calling for'a vote at the above meeting.

Signed: Printed name, lot#
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BARR, UNGER AND MCINTOSH, L.L.C.
ATTORNEYS AT LAW
806 OYSTER PARK, SUITE B
EDISTO ISLAND, SOUTH CAROLINA 29438

CAPERS G. BARR, III TELEPHONE 843-869-2389 CHARLESTON OFFICE

H. WAYNE UNGER, JR. FAX 843-869-0110 11 BROAD STREET
WILLIAM S. BARR P. O. BOX 1037

H. THOMAS MCINTOSH, JR. CHARLESTON, SC 29402-1037
ADAM E. BARR TELEPHONE 843-577-5083
W. SIAU BARR, JR. FAX 843-723-9039

June 24, 2010

Mr. Bruce Matrisciani (wmatrisciani@yahoo.com )
1440 Marsh Bluff Court
Edisto Island, SC 29438

RE: Spartina Bay POA (Easement and Lease)
Our File No: 2009-3215

Dear Bruce:

I have reviewed my letter dated May 17th. After we get the plat completed
from Lee Frank then there are a good many instruments we need to prepare
and get implemented. Also, I think it would be a good idea to have a Special
Meeting (get Proxies where possible) to confirm this action. I have no idea of
knowing how long it will take but I suspect it will not cost over $1,500.00 to get

everything completed from this point forward. There is an outstanding balance
from before. I will look to hear from you.

With kind regards, [ am

Sincerely,
BARR, UNGER AND McINTOSH, LLC

Gkes
H. Wayne Unger, Jr.
HWUjr/jdj

Cc: Mr. Ron Farrell (Via E—rﬁail only)
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L eapmrrsr—?

Minutes of the October 17, 2009 Spartina Bay POA Meeting
The meeting was called to order at 11:07 AM by President Bruce Matriscini

In attendance: Bruce Matriscini, Pres.
Ron Farrell, Sec/ Treas
Caroll Griffin, Owner

Proxies: Bruce Matriscini was given the proxies of Tyree Moore and Charles Mock.

The first subject was the ownership and/or lease of the dock. There has been a good deal of discussion
on the question of Spartina's ownership of the dock and the 99 year lease of the land giving dock
access. General comments are surprise that Spartina Bay POA does not have deed to both. There is a
question whether any owner was aware of the lease situation prior to closing on their property. Several
owners indicate that they were not told of the lease.

Ron Farrell reported that it was his understanding form prior discussions that The dock was deeded to
Spartina Bay POA (we cannot locate a copy of the recorded deed, however) and that the strip of land
providing access to the dock was leased to the POA under a 99 year term. These discussions also
indicated that the reason that the access was not deeded to the POA was that Charleston County would
not approve the separation of the land from Lot B as a separate lot. The access land now belongs to Lot
B and is leased to the POA until September 2100.

It was agreed that either a deed to the dock or a permanent easement should be pursued. The options
forward were listed as:

~==1. Hire an “outside” attorney to do a title search and recommend a way forward.

77" Use Barr, Unger and Macintosh, who is currently working on recovering back dues from
Lot B.
2
Carroll Griffin indicated that he had a meeting with Bubba Unger on another matter recently, and the is
subject arose. He stated that Bubba said the Charleston County may be willing to reconsider the
deeding of the easement land. The discussion indicated that Bubba probably had instant access to the

recorded dock deed and that he had all of the information and contacts to most readily pursue the
easement deed/permanent lease issue.

It was agreed that Bruce would work with Barr, Unger and Macintosh to:

1. Provide a copy of the recorded deed to the dock,
9 to aftain either a dock easement deed or a lease in perpetuity.
3. And that if fees are expected to exceed $2,000, we have a check point going forward.

The five votes to proceed in this fashion carried.

FINANCIALS
The second item on the agenda was the financial report. The P&L and the Balance Sheet through Oct.
14, 2009 and the proposed 2010 Budget (attached) were presented. The largest expenditure was the
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Minutes of the Nov. 6, 2010 Spartina Bay POA Meeting

The meeting was called to order at 1:14 PM by President, Bruce Mastriscini,

In attendance: Bruce Mastriscini, Pres.

Ron Farrell, Sec/Treasurer
Carroll Griffin
Garland McWhirter

Jim Cox

Proxies: Ron Farrell was given the proxy of Kathryn Hitchings-Hill. The six votes represented signified a
guorum.

i

1.

\\

Approval of the Oct 1, 2009 minutes: The minutes of the Oct 17, 2009 meeting were read.
Carroll Griffin moved to accept them as written, Ron Farrell seconded the motion. The motion
was accepted unanimously.
Dock maintenance: Bruce indicated that the following maintenance was suggested for the
dock:

a. Pullall loose nails and replace them with screws. This would be a PPOA rmember

volunteer project currently scheduled for Sat. Dec 4 at 12:00 noon. Bring your drill
driver.

b. Pulling cross tie bolts and installing galvanized washers. Cost estimate: $1995.

c. Pressure washing and sealing the dock. Cost estimate: $1995.
It was decided to table this discussion until the financials and proposed were reviewed.
Usage of dock by non owners: There has been a boat at the dock for the past year. Original
permission was given by owner, Charlie Mock to a friend. The Covenants were reviewed and it
was agreed that any non owner was not permitted to have any long term use of the facility.

After a good deal of discussion on who was responsible to enforce this, Ron Farrell made a
motion that it should be the POA’s responsiblility and that Bruce should handle It any way he

sees fit. Seconded by lim Cox and approved unanimously.

During this discussion, dock assignment was discussed. Bruce produced a First amendment to
the Restrictive Covenants dated March 22, 2005 which outlined assignments. Pat McWhirter
indicated that he did not agree with his assignment under that document. This is a recorded
document. Pat and Garland McWhirter will review their counter documentation and provide
any required update.

POA usage of outside contractors insurance: Bruce asked if the POA was using contractors who
were not bonded or did not carry Workman’s Comp Insurance; would we be liable for any
accidents or injuries. Pat McWhirter indicated that as long as they were contractors, not

---\employees, the POA was not liable.
" 5. Dock easement issue: Two days prior to this meeting we were advised by Barr, Unger &
“Meclntosh that contrary to their previous indication that the easement area to the dock could be
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parceled off and deeded
approve this action. Ung
perpetual lease. It was p
year to accomplish the d
general feeling of no cor
contact the Jensen Law |
estimate of cost to upda
assignments or dock priy
unambiguausly.

Financial Report and 20
2010, Balance Sheet as d
discussion was to indicat
Garland McWhirter mot:
Carroll Griffin and appro

to the POA, Charleston County now indicated that they would not
er suggested that the next step was to approach the Cox’s for a

ointed out that we have spent $2,650 with Barr, Unger & McIntosh this
eeding of this property. After a good deal of discussion there was a
fidence in Unger and a motion was made by Garland McWhirter to

firm to get resolution to the perpetual lease issue and to getan
te the Restrictive Covenants if changes were needed to dock
ilege language. The motion was seconded by Jim Cox and passed

11 Budget Approval. The attached documents: Profit & Loss vs. Budget
f Nov 5, 2010, and Proposed 2011 Budget were reviewed. The only
e that the two $1995 dock projects be shelved for the time being.

oned to accept the report and proposed hudget. It was seconded by
ved unanimously. This indicates that dues will rerain $400 “A

members and $300 “B” members for 2011.

Adjournment: There bel
seconded by Jim Cox and

ng no matters of new business, Garland motioned for adjournment,
so approved. Adjourned at 3:14 PM.
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Spartina Bay Plantation

Minutes of the POA meeting — May 12, 2012

President Bruce Matriscini called the meeting to order at 1:03 PM. In attendance were Bruce,
Ron & Sandy Farrell, Glen Dill, Pat & Garland McWhirter, Ginger & Gary Lee, The Hills and the

Coxs were not in attendance but submitted their proxies to Bruce. There being 6 votes
represented, a quorum was established.

Ginger and Gary Lee introduced themselves as prospective purchasers of Lot 6 and indicated
that closing should occur no later than early June.

Garland moved that the minutes of the Nov. 6, 2010 minutes ne approved as written. Bruce
seconded the motion and it was approved unanimously.

Dock Easement

The fact that the perpetual dock easement was finalized was announced and it was stated that
it was available in digitized form for anyone who wanted a copy.

Usage of dock by hon owners

The policy that dock usage was limited to owners and guests with non owners prohibited from

leaving a boat at the dock when they were not a guest of the owner or for any unreasonable
time was reviewed.

Financial Report

The following reports were reviewed:

2011 P&L and balance sheet
2012 YTD P%L
At the time of this report we had $5,196.43 in the bank with $1,300 dues outstanding. In the

day subsequent to the report being written, $1000 of the outstanding dues was collected. We
now have $6196.43 in the bank and $300 outstanding.

A motion was made by Glen Dill to accept the report, seconded by Garland and approved.

Road Improvement

There is a request to pout gravel on the roadway to improve on the dust situation. A proposal
for approx. $6,000 was reviewed. A question relative to whether we could pay any of this out of

general funds a=was answered by indicating that we budget frugally and normally spend most
of the fund in the year on normal upkeep. Any significant new expenditure would require an
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Spartina Bay Plantation

assessment. Gary Lee asked if we have considered carrying an emergency fund for such
expenditures. It was stated that if we plan to do so, a dues increase would be required. Another
way to handle it would be through the BOD's right to make special assessments.

After a good deal of discussion, it was suggested that we get additional estimates and

recommendations for alternate approaches. Ginger Lee said that she would look in to options
and get additional estimates and report back to the BOD.

Common Property maintenance

Bruce voiced dissatification with the job that George Dossett was doing, primarily that he was
not blowing off the common area by the dock. He asked if there was a written contract with

George. The answer was no. Ron Farrell indicated that he would talk to George. There was a
brief discussion of alternatives|but no action was taken.

New Business

Ron Farrell indicated that after seven years as Secretary/Treasurer he was retiring. He also
suggested that we reform the BOD so it could become more active.

Ginger Lee expressed interest in serving on the BOD in that position. The fact that they have not
yet closed had become officialjowners makes that currently impossible. When they close in
June she will be appointed to the BOD and assume the responsibility of Secretary/ Treasurer.
Glen Dill has agreed to sit on the BOD as Vice President. Bruce has agreed to continue as

President. As of the Lee closing the old BOD members Ron Farrell and Tyree Moare will be
replaced as above.

There was discussion of a worlt day to do dock repair. It was suggested that we delay this until
after the summer heat.

There being no further business, the meeting was adjourned at 3:20 PM.

Submitted by Ron Farrell, Sec/| Treas.
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PETERS POINT ROAD{S—10-767)

LOCATION SKETCH (N.T.S.)

THE AREA SHOWN ON THIS PLAT IS A GENERAL REPRESENTATION OF
DHEC—OCRM PERMIT AUTHORITY ON THE SUBJECT PROPERTY. CRITICAL AREAS
BY THEIR NATURE, ARE DYNAMIC AND SUBJECT TO CHANGE OVER TIME. BY
GENERALLY DELINEATING THE PERMIT AUTHORITY OF THE DHEC—OCRM IN NO
WAY WAIVES THE RIGHT TO ASSERT PERMIT JURISDICTION AT ANY TIME IN
ANY CRITICAL AREA ON THE SUBJECT PROPERTY, WHETHER SHOWN HEREIN OR
NOT.

DHEC—OCRM CRITICAL LINE PREVIOUSLY CHECKED AND APPROVED BY
DHEC—OCRM REPRESENTATIVE FRED MALLETT ON 3/21/02 AND RECORDED
AT BOOK EF PAGE 485.

SIGNATURE

THE CRITICAL LINE SHOWN ON THIS PLAT IS VALID FOR THREE YEARS FROM
THE DATE OF THIS SIGNATURE, SUBJECT TO THE CAUTIONARY LANGUAGE ABOVE.

DATE

1. THIS APFROVAL IN NO WAY OBLIGATES THE COUNTY OF CHARLESTON TO MAINTAIN THIS INGRESS—EGRESS

EASEMENT UNTIL IT HAS BEEN CONSTRUCTED TO COUNTY STANDARDS AND ACCEFTED FOR MAINTENANCE BY

CHARLESTON COUNTY COUNCIL.

ANY FURTHER SUBDMSION OF THE PARCEL, OR ROAD CONSTRUCTION OR EXTENSION QF THE EXISTING

ROADS SHOWN HEREON SHALL REQUIRE COMPLIANCE WITH THE CHARLESTON COUNTY ZONING AND
SUBDMISION REGULATIONS. BEFORE CHARLESTON COUNTY ACCEPTS ANY DEDICATION OF ROADS INTO
THE COUNTY ROAD SYSTEM, THE PROPERTY OWNER SHALL CONSTRUCT THE ROADS TO THE COUNTY OF
CHARLESTON ROAD STANDARDS.

IT IS HEREBY EXPRESSLY UNDERSTOOD BY THE PROPERTY OWNER, DEVELOPER OR ANY SUBSEQUENT

PURCHASER(S) OF ANY LOTS SHOWN ON THE PLAT THAT THE COUNTY OF CHARLESTON IS NOT
RESPONSIBLE FOR THE MAINTENANCE OF THE STREETS, ROADS, COMMON AREAS, DRAINAGE SYSTEMS

AND ANY OTHER MUNICIPAL SERVICES WHICH INCLUDE BUT NOT LIMITED TQ, GARBAGE DISPQSAL, PUBLIC
WATER, PUBLIC SEWAGE, FIRE PROTECTION OR EMERGENCY MEDICAL SERVICE.

BE AWARE THAT THE COUNTY OF CHARLESTON IS NOT RESPONSIBLE FOR DRAINAGE AND FLOODING PROBLEMS

RELEVANT TO THE REAL PROPERTY AND EMERGENCY VEHICLES MAY HAVE DIFFICULTY ACCESSING THE PROPERTY.

GEORGE MARSHALIL HARPER
TMS #025—00—-00—-034

S 1657'48" E 31147

NO PUBUC FUNDS SHALL BE USED FOR THE MAINTENANCE OF THE ROADS SHOWN ON THIS PLAT.

o
'..‘ 1
kA
o
o

ROBERT FRANK SURVEYING

1923 MAYBANK HWY. — CHARLESTON, 5.C. 29412
843/762—4608 E—mail — rfrank@wpmaedia.nat
WEB ADDRESS: www.roberifranksurveying.com

INDEX
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Date

4/28/2022 10:00pm

4/28/2022 10:33pm
4/21/2022 3:44pm
4/29/2022 4:33am
4/30/2022 8:34pm

4/30/2022 2:45pm

4/30/2022 12:49pm
4/30/2022 10:24am
5/3/2022 11:03pm
5/4/2022 7:25pm
5/4/2022 6:54pm
5/4/2022 7:00pm
5/21/2022 6:19pm
5/22/2022 6:59pm
5/22/2022 8:02pm
5/22/2022 8:08pm
5/23/2022 5:27pm
5/24/2022 7:06pm
5/25/2022 3:11am
5/25/2022 7:59pm
5/26/2022 7:50pm
5/26/2022 8:52pm
5/27/2022 5:18pm
5/28/2022 11:04am
5/28/2022 2:15am
6/3/2022 8:21am
6/3/2022 2:09pm
6/4/2023 8:13pm
6/27/2022 6:38pm

7/2/2022 8:55pm

Approximate Time

Event

Between 8:30PM and 10:00PM numerous trips by ATV or UTV driving on Chuck's property. | could hear the vehicles and see the lights
shining in my living room windows. At 10:00PM while setting on my back porch; | asked the folks who drove up and were talking and
walking down the easement to please be quiet and wrap things up since is was after 10:00pm at night. Links dog was outside of the
easement area on my property.

A group drove another small vehicle to the same are and parked on Chuck's property. They shined the lights into my living room
window. | steped on to my back porch and asked them if they could please be quiet and wrap things up for the evening and that the
vehicles were shining lights in my windows. Link responded that nothing was going to change. | had better not start with him or he
would sue my ass for harasement. He was standing in the easement area on my property during this.

Barry Roof drove down the easement, crossed the easement into my driveway and parked for about an hour.

A truck from Links fishing group drove down the easement an parked for about 1.5 hours

Link's dog is outside of the easement area in my yard.

Barry Roof drove down the easement and parked for about 30 minutes. He hauled someone out on his tailgate.
Two individuals from Link fishing group pulled an ATV onto the easement area from Chuck's property, hooked up a cart and hauled it
away.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Storing the guest stuff on my deck.

Storing the guest stuff on my deck.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

One of the crew members driving Link's golf cart pulling a waggon in the easement area.
Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link driving into the easement area on his golf cart with a passenger

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Storing of the cart and cooler in the easement area.

Barry Roof driving and parking in the easement area.

Link's dog is outside of the easement area in my yard.

Link's dog is outside of the easement area in my yard.

Link in the access area not properly clothed.

Link driving into the easement area to pull a cart.

UTV shining headlights into my living room and back porch. Ran over one of my fence post markers as it drove onto the easement.
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Video

Video
Video
Video

Video

Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video
Video

Video & picture



7/3/2022 5:48pm

7/3/2022 6:05pm
7/3/2022 6:53pm
7/3/2022 9:58pm
7/4/2022 7:05pm
7/4/2022 8:10pm
7/7/2022 10:39am
7/7/2022 1:00pm
7/7/2022 7:39pm
7/7/2022 8:22pm
7/8/2022 9:41am
7/8/2022 10:44am
8/12/2022 1:30pm
8/12/2022 1:35pm
8/12/2022 3:18pm
8/12/2022 3:42pm
9/17/2022 1:20pm
9/17/2022 1:54pm
9/17/2022 6:39pm
9/17/2022 8:21pm
9/18/2022 9:25am
9/18/2022 11:16am
9/18/2022 11:21am
9/18/2022 12:31pm
9/18/2022 4:09pm
9/18/2022 8:06pm
9/19/2022 9:08am
9/19/2022 11:52am
9/19/2022 12:03pm
9/19/2022 3:26pm
9/20/2022 7:55am
9/20/2022 2:39pm
9/21/2022 9:12am
9/21/2022 5:49pm
9/22/2022 11:30am
9/22/2022 1:36pm
9/22/2022 8:19pm
9/22/2022 8:54pm
9/23/2022 10:57am
9/23/2022 12:11pm
9/24/2022 8:51am

The Roofs and Phillips driving on an parking on the easement area.

The board president, board member and Secretery telling me | am wrong and they disagree about the ability to park in the easement.
Loitering in the easement area by the Roofs.

The Roofs and Phillips driving on the easement area.

The Roofs and Phillips driving on and parking on the easement area.

The Roofs and Phillips driving on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on the easement area.

The Roofs and Phillips driving on and parking on the easement area.

The Roofs and Phillips driving on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on the easement area.

The Moores driving and parking in the easement area.

The Moores driving and parking in the easement area.

The Moores driving and parking in the easement area.

The Moores driving and parking in the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area and shining headlights into our living room.
Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area. Not fully clothed.
Friends of the Roofs driving on and parking on the easement area. Not fully clothed.
Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

The Roofs driving on and parking on the easement area.

Friends of the Roofs driving on and parking on the easement area.
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9/24/2022 9:02am Friends of the Roofs driving on and parking on the easement area. Video

10/22/2022 5:48pm Link and charter help driving and parking on the easement area. Video

10/22/2022 6:13pm Link and charter help with the Roofs loitering in the easement area. Video

10/22/2022 6:15pm Link and charter help driving and parking on the easement area. Video
11/5/2022 11:12am Barry Roof and guest driving and parkking on the easement area. Video
11/5/2022 1:43pm Barry Roof and guest driving and parkking on the easement area. Video
11/5/2022 5:08pm Barry Roof and guest driving and parkking on the easement area. Video
11/5/2022 6:55pm Barry Roof and guest driving and parkking on the easement area. Video
1/21/2023 4:42pm Link driving and parking on the easement area. Video
4/14/2023 10:18pm Two individuals from Link's driving the black golf cart on my property, running over a stake and leaving trash on the dock. Video & picture
4/20/2023 8:25pm Link and three individuals driving and parking the black golf cart on my property. Video & picture
4/21/2023 7:50am Link's golf cart driving and parking in the easement and leaving trash on the dock. Pictures
4/21/2023 6:20pm Link driving and parking on the easement area. Video
4/21/2023 6:57pm Link driving and parking on the easement area. Video
4/21/2023 8:07pm Link driving and parking on the easement area. Video
4/22/2023 4:52pm Link driving and parking on the easement area. Video
4/22/2023 7:50pm Link driving and parking on the easement area. Video
4/23/2023 4.43pm A person from Links driving and parking on the easement area. Video

A person from Links driving and parking on the easement area. This person claimed to be a minor and that videoing a minor was illegal.

4/23/2023 4:57pm He appeard to beging videoing the back of my house which | told him he needed to get off my property. Video
4/28/2023 6:07pm Link driving and parking on the easement area. Video
4/29/2023 5:08am Someone shining a spotlight on to my house from the dock area. Video
4/30/2023 12:06pm A person from Links driving and parking on the easement area. Video
4/30/2023 12:24pm A person from Links driving and parking on the easement area. Video
4/30/2023 4:30pm A person from Links driving and parking on the easement area. Video
4/30/2023 4:42pm A person from Links driving and parking on the easement area. Video
5/3/2023 7:20pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/3/2023 7:35pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/3/2023 7:39pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/3/2023 7:56pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/4/2023 6:06pm A group walking to the dock past the parked golf cart in the easement area. Video
5/4/2023 7:00pm A second vehicle from Links driving and parking on the easement area. Video
5/4/2023 7:25pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/4/2023 7:27pm A second vehicle from Links driving and parking on the easement area. Hauling coolers. Video
5/4/2023 7:53pm A person from Links driving and parking on the easement area. Video
5/4/2023 8:05pm A person from Links driving and parking on the easement area. Video
5/5/2023 4:36am A person from Links driving and parking on the easement area. Video
5/5/2023 6:39pm Link driving and parking on the easement area. Video
5/5/2023 7:03pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
5/5/2023 7:44pm A group from Links driving and parking on the easement area. Hauling cart and coolers. Video
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5/6/2023 7:23pm
5/6/2023 7:39pm
5/6/2023 7:47pm
5/6/2023 8:11pm
5/6/2023 8:19pm
5/7/2023 6:52pm
5/12/2023 7:34pm
5/12/2023 7:42pm
5/12/2023 7:45pm
5/12/2023 7:57pm
5/12/2023 7:58pm
5/12/2023 8:44pm
5/12/2023 10:28pm
5/12/2023 10:41pm
5/13/2023 12:08pm
5/13/2023 12:18pm
5/13/2023 12:20pm
5/13/2023 6:11pm
5/13/2023 6:23pm
5/13/2023 6:27pm
5/13/2023 6:41pm
5/13/2023 6:53pm
5/13/2023 7:08pm
5/13/2023 7:14pm
5/13/2023 7:45pm
5/13/2023 8:15pm
5/14/2023 10:50am
5/14/2023 4:44pm
5/14/2023 4:47pm
5/14/2023 4:51pm
5/14/2023 5:02pm
5/14/2023 5:38pm
5/14/2023 5:41pm
5/14/2023 5:59pm
5/14/2023 6:01pm
5/14/2023 7:28pm
5/14/2023 8:04pm
5/14/2023 8:05pm
5/20/2023 5:02am
6/9/2023 4:44pm
6/10/2023 5:13pm
7/1/2023 7:00pm

A group from Links driving and parking on the easement area.
A group from Links driving and parking on the easement area.
Link driving and parking on the easement area.
Link driving and parking on the easement area.
A group from Links driving and parking on the easement area.

A person from Links driving and parking on the easement area. Crossing over the easement area onto my property

Link walking in the easement area giving my 85 year mother what appears to be "the bird" hand gesture.
A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Shining headlight on the back of my house.
A group from Links driving and parking on the easement area.

A group from Links loitering in the easement area.

A group from Links driving and parking on the easement area.

Link driving and parking on the easement area.

A group from Links driving and parking on the easement area. Hauling cart and coolers.

Link driving and parking on the easement area.

Link driving and parking on the easement area.

A group from Links loitering in the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Hauling cart and coolers. Loitering.

A group from Links loitering in the easement area.

A group from Links driving and parking on the easement area. Link accessing the easement area from Chuck's
A group from Links driving and parking on the easement area with a truck pulling a waggon and loitering.
A group from Links driving and parking on the easement area with a truck.

A person from Links driving and parking on the easement area and loitering.

A group from Links driving and parking on the easement area.

A group from Links loitering in the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Link loitering in the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Link loitering in the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

Spotlight being shined on the back of my house from the dock area

Philips driving and parking in easement area

Philips driving and parking in easement area

A group from Links driving and parking on the easement area.
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7/1/2023 7:02pm
7/1/2023 9:58pm
7/2/2023 11:52am
7/2/2023 12:00pm
7/2/2023 12:05pm
7/2/2023 5:26pm
7/2/2023 5:56pm
7/2/2023 6:02pm
7/2/2023 6:05pm
7/3/2023 12:05pm
7/3/2023 12:17pm
7/3/2023 8:04pm
7/4/2023 12:15pm
7/4/2023 12:16pm
7/4/2023 12:26pm
7/4/2023 4:34pm
7/4/2023 8:00pm
7/4/2023 8:08pm
7/5/2023 3:56pm
7/5/2023 8:01pm
7/6/2023 9:50am
7/8/2023 1:07pm
7/8/2023 1:20pm
7/8/2023 1:35pm
7/8/2023 2:06pm
7/8/2023 7:01pm
7/8/2023 7:57pm
7/13/2023 4:47pm
7/15/2023 1:14pm
7/15/2023 1:17pm
7/19/2023 7:52pm
7/19/2023 7:59pm
7/21/2023 11:14am
7/21/2023 7:08am
7/21/2023 7:09am
7/29/2023 2:19pm
10/7/2023 6:55pm
10/7/2023 7:31pm
10/27/2023 6:21pm
10/27/2023 8:12pm
10/28/2023 8:23am
10/28/2023 3:16pm

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Leaving cart and cooler in the easement area.
A group from Links driving and parking on the easement area. Leaving more items in the easement area.
A group from Links driving and parking on the easement area. Loitering.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

Link cussing and threating me. Loitering in the easement area.

A person from Links driving and parking on the easement area.

A person from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A person from Links driving and parking on the easement area.

A person from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area. Loitering.

A group from Links driving and parking on the easement area. Loitering.

Unknown group driving and extending beyond the easement area to turn around.

A person from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

A group from Links driving and parking on the easement area.

Link driving and parking on the easement area.

Link driving and parking on the easement area.

White truck from Links driving, parking and extending outside of the easement area. ARP sticker on back glass.
A person driving and parking in the easement area picking up a group from Links boat.
A person driving and parking in the easement area picking up a group from Links boat.
A person driving and parking in the easement.

A person driving and parking in the easement.

A group from Links driving and parking on the easement area.

White truck from Links driving and parking on the easement area.

White truck from Links driving and parking on the easement area.

Unknown vehicle driving on the easement area.

White SUV from Links driving and parking in the easement area.

White SUV from Links driving and parking in the easement area. Backing outside of the easement area on my property.

White Truck from the Roofs driving and parking in the easement area.
White Truck from the Roofs driving and parking in the easement area.
White Truck from the Roofs driving and parking in the easement area.
White Truck from the Roofs driving and parking in the easement area.
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10/28/2023 5:51pm White Truck from the Roofs driving and parking in the easement area. Video
10/29/2023 11:10am White Truck from the Roofs driving and parking in the easement area. Video
10/29/2023 1:36pm Black SUV from the Moores driving and stopping in the easement area. Video
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-04952
)
STEPHEN C. WELLS AND RANDI P. )
WELLS )
) PLAINTIFFS’ MOTION FOR
Plaintiffs, ) SUMMARY JUDGMENT
)
V. )
)
SPARTINA BAY PLANTATION )
PROPERTY OWNERS’ ASSOCIATION, )
INC. )
)
Defendant. )
)

TO: STEVE KROPSKI, ESQUIRE, AND MAX SEFARIAN, ESQUIRE, ATTORNEYS
FOR DEFENDANT SPARTINA BAY PLANTATION PROPERTY OWNERS’
ASSOCIATION, INC.

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs, Stephen C. Wells and Randi P.
Wells (“Plaintiffs”), by and through their undersigned counsel, will move before the Master-in-
Equity for Charleston County, South Carolina, on the tenth (10™) day of the date of this Motion or
as soon thereafter as may be heard, for Summary Judgment as to Plaintiffs’ claims and Defendant’s
counterclaim.

This Motion for Summary Judgment is based upon the fact that there is no genuine issue
as to any material fact and Plaintiffs are entitled to judgment as a matter of law. This Motion will
be supported by Rule 56, SCRCP, the pleadings, exhibits to pleadings, affidavits to be
subsequently filed, Memorandum of Law to be filed in support of Plaintiffs’ Motion for Summary
Judgment, and the arguments of counsel, along with any additional information which the Court

may accept at a hearing of this Motion.

[SIGNATURE ON FOLLOWING PAGE]
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Charleston, South Carolina
November 21, 2024

480

ROSEN HAGOOQOD, LLC

By: s/Timothy J.W. Muller
Timothy J.W. Muller, Esq.
Mary Harriet Moore, Esq.

40 Calhoun Street, Suite 450
Charleston, SC 29402

(843) 577-6726
tmuller@rosenhagood.com
mhmoore@rosenhagood.com

ATTORNEYS FOR PLAINTIFFS
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Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2022-CP-10-04952
)
STEPHEN C. WELLS AND RANDIP. )
WELLS )
)  PLAINTIFFS’ MEMORANDUM OF
Plaintiffs, ) LAW IN SUPPORT OF PLAINTIFFS’
) MOTION FOR SUMMARY
V. ) JUDGMENT AND IN OPPOSITION TO
) DEFENDANT SPARTINA BAY
SPARTINA  BAY  PLANTATION ) PLANTATION OWNERS’
PROPERTY OWERNS’ ASSOCIATION, ) ASSOCIATION, INC.’S MOTION FOR
INC. ) SUMMARY JUDGMENT
)
)
)

This matter is before the Court on Plaintiffs Stephen C. Wells and Randi P. Wells’
(“Plaintiffs”’) Motion for Summary Judgment and Defendant Spartina Bay Plantation Property
Owners’ Association, Inc.’s (hereinafter “Defendant” or “SBPOA”) Motion for Summary
Judgment. For the reasons set forth herein, Plaintiffs’ Motion for Summary Judgment should be
granted, and Defendant’s Motion for Summary Judgment as to its counterclaim should be denied.

FACTUAL BACKGROUND

Plaintiffs are the owners of the real property situated at 1499 Marsh Bluff Court, Edisto
Island, South Carolina (hereinafter “Property”) by virtue of that certain Deed of James W. Dorn &
Jan V. Dorn f/k/a Jan V. Hipp to Stephen C. Wells & Randi Popp Wells, dated March 9, 2020, and
recorded with the Charleston County Register of Deeds (“ROD”) on March 11, 2020, in Book
0865, Page 916 (hereinafter “Wells Deed”). Ex. A, Wells Deed. Defendant Spartina Bay
Plantation Property Owners’ Association, Inc. (“Defendant” or “SBPOA”) is the property owners’
association created for the residential community where Plaintiffs’ Property is located and was

created by virtue of a Declaration of Restrictive Covenants, Conditions, and Restrictions of
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Spartina Bay Plantation Subdivision dated October 13, 2001, and recorded with the Charleston
County ROD on October 16, 2001, in Book D385, Page 260 (hereinafter “Declaration”) EX. B,
Declaration. Defendant is the purported beneficiary on behalf of certain of its members for use of
a community dock and a separate ingress/access easement located on the Plaintiffs’ Property. EX.
B at pp. 1; 6.
. Background of Easement Agreement

In 2001, Article VI of the Declaration originally attempted to identify certain portions of
the subject Property as intended to be owned or leased to Defendant, including a community dock,
referenced as Exhibit C to the Declaration, and a strip of land designated as a dock easement for
access to the community dock, referenced as Exhibit B to the Declaration. Ex. B at p. 6; Ex. B &
C. The Declaration references a plat prepared by Jerry L Fowler RLS #15178, entitled “A
BOUNDARY SURVEY OF 4.31 ACRES TMS 025-00-00-038 SURVEYED FOR: STORE
CREEK TRUST.” Id. Notably absent from the Declaration is any recording information for such
plat. Article VI memorializes that Defendant intended to receive a deed or lease for the strip of
land designated as a dock easement and a bill of sale for the dock prior to sale of the first lot within
the subdivision. Id. No bill of sale was ever known to be issued or recorded for the dock and no
deed was issued for the land designated as the dock easement. EX. I, Evans Dep. 223:15-224:16.
On October 12, 2021, N.C. Boykin as Substitute Trustee of Peters Point Trust, entered into a
ninety-nine (99) year lease as landlord with the Defendant (hereinafter identified as “Lease”™) in an
attempt to benefit Class A members of Defendant with the ability to use a 25-foot dock
ingress/egress area and 2.95 acres of marshland located on the subject Property. Ex. C, Lease, at
8 1-2; Ex. A. The Lease provided that all the terms, covenants and conditions shall be binding

upon and inure to the benefit of the heirs, executors, administrators, successors and assigns of both

482

25617001dD¢20Z#3aSVD - SYATd NOININOD - NOLSITIVHO - INd 0¢:T 90 984 G20¢ - d31d ATIVIOINOYdLO3 14



parties. Id. at § 10(b). The Lease represents the entirety of Defendant’s purported rights on the
subject Property until 2012. See EX. I, Evans Dep. 224:5-16 (Q: So is it the POA’s position that
its right to the community dock is through the Lease Agreement? A: Correct.)

Following several conveyances of the subject Property as evidenced by duly recorded
deeds in the chain of title with the Charleston County ROD, James S. Cox and Catherine T. Cox
became owners of the Property more fully described in a deed from the Internal Revenue Service,
Jeannine A. Hammet Special Agent in Charge, Criminal Investigations, Internal Revenue Service,
Charlotte Field Office to James L. Cox and Catherine T. Cox (hereinafter identified as “Coxes”)
dated March 29, 2010 and recorded on April 2, 2010 with the Charleston County ROD in Book
0115, Page 404. Ex. D, Coxes Deed. The Defendant and the Coxes negotiated the terms of an
easement agreement to replace the Lease and prior plat references of the dock ingress/egress on
the Property, ultimately culminating in the execution of the subject Easement Agreement by
Defendant’s board president at the time, Bruce Matrisciani (“Matrisciani”), and the Coxes, with
an effective date of January 25, 2012, and recorded with the Charleston County ROD on February
22, 2012, in Book 0234, Page 897. EX. E, Matrisciani Am. Aff. §§ 4 — 7; Ex. F, Easement
Agreement (hereinafter “Easement Agreement”). Defendant and/or its agents, participated in the
drafting and negotiation of the Easement Agreement and further directed its filing with the
Charleston County ROD through Defendant’s legal counsel. Id.

1. Non-compliance

Shortly after Plaintiffs purchased the Property, Plaintiffs noticed numerous violations of
the Easement Agreement. Ex. G, Stephen Wells Dep. 35:12-25; 36:1-24; 69:17-25: 70:1-25;
71:24-25; 72:1-13; 73:1-25. Plaintiffs witnessed multiple vehicles driving and parking both within

and outside of the easement area identified by the Easement Agreement and on the Plaintiffs’

483

25617001dD¢20Z#3aSVD - SYATd NOININOD - NOLSITIVHO - INd 0¢:T 90 984 G20¢ - d31d ATIVIOINOYdLO3 14



Property; a commercial fishing charter boat operation on the community dock located on Plaintifts’
Property; and members and non-members using a vacant wooded lot next to Plaintiffs’ Property
and not owned by Defendant as a parking lot resulting in access to the easement area through the
woods from the side rather than from the intended entrance on Marsh Bluff Court. Id. The constant
influx of individuals driving their vehicles and parking in the easement area resulted in a
continuous nuisance of vehicle headlights shining into Plaintiffs’ residence and noise during late
night and early morning hours of darkness Id. Despite repeated demands of Plaintiffs to Defendant
to acknowledge and comply with the terms and conditions of the Easement Agreement, Defendant
took no action to restrict individuals from violating the Easement Agreement. Ex. G, Stephen
Wells Dep. 67:1-25; 68:1-12. Vehicular use and parking within and outside the easement area on
Plaintiffs” Property has continued, late night and early morning uses of the easement area by
members, non-members, and commercial fishing charter boat customers has continued, and
commercial fishing charter boat operations on the community dock has continued. Ex. G, Stephen
Wells Dep. 35:12-25; 36:1-24; 69:17-25: 70:1-25; 71:24-25; 72:1-13; 73:1-25.
I11.  Procedural History

Plaintiffs filed this lawsuit on October 26, 2022, seeking a declaratory judgment with
respect to the parties’ rights and obligations under the Easement Agreement specifically relating
to:

(@) Plaintiffs’ standing as successors-in-interest concerning the Easement

Agreement as current owners of the subject Property and servient estate as
evidenced by the Wells Deed and prior duly recorded deeds and based on the

applicability of paragraph 15 of the Easement Agreement;

(b) Defendant’s obligation to comply with terms, conditions, and requirements of
the Easement Agreement;

(c) Defendant’s limitation of use under the Easement Agreement for pedestrian
and non-vehicular ingress and egress only on, over and across the easement
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area and that Defendant shall have no other rights in and to any other portion
of the Property except the easement area;

(d) Defendant’s obligations to pay twenty-five (25%) of the real estate tax
assessed for the Property on an annual basis as consideration and just
compensation for the easement rights granted to Defendant in the Easement
Agreement;

(e) the obligation of any non-prevailing party to this action for the enforcement of
the terms and to declare the rights under the Easement Agreement to pay the
prevailing party’s court costs and reasonable attorney’s fees associated with
this action, including any appeal,

(f) that the Easement Agreement extinguished any prior rights held by Defendant
in the ingress/egress easement area identified as the Existing Dock
Ingress/Egress Easement on the plat by virtue of the Easement Agreement’s
integration clause and by operation of law under the merger doctrine;

(g) that Plaintiffs may reconstruct a fence on the western edge of their property

line so long as it does not impede or hinder movement through the easement
area; and

(h) that in accordance with the DHEC Notice and the Easement Agreement,
Plaintiffs were within their rights to remove the non-compliant deck located
on Plaintiffs’ Property and that Defendant may not construct a new deck within
the easement area or otherwise impose the individual assessment levied against
Plaintiffs in the Deck Assessment Notice for Plaintiffs’ compliance with the
DHEC notice.

Plaintiffs also brought claims for Breach of Easement Agreement and Temporary,
Preliminary, and Permanent Injunction. On December 19, 2023, Plaintiffs filed a Motion for
Judgment on the Pleadings. That motion was heard on February 22, 2024, and denied so the parties
could conduct discovery. Pursuant to the scheduling order in this case, the parties conducted
written discovery as well as numerous depositions. On November 21, 2024, both the Plaintiffs and
Defendant filed Motions for Summary Judgment. For the reasons set forth herein, Plaintiffs’
Motion for Summary Judgment should be granted, and Defendant’s Motion for Summary

Judgment should be denied.
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STANDARD OF REVIEW

Summary judgment is appropriate where no genuine issue of material fact exists, and the
moving party is entitled to judgment as a matter of law. Fender & Latham, Inc. v. First Union
Nat’l Bank of S.C., 316 S.C. 48, 446 S.E.2d 448 (Ct. App. 1994). “The purpose of summary
judgment is to expedite the disposition of cases which do not require the services of a fact finder.”
Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438 (2003). Summary judgment is properly
regarded not as a procedural shortcut, but as an integral part of the rules of civil procedure which
are designed to secure the just, speedy, and most inexpensive determination of every action.
Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

The party seeking summary judgment has the burden of clearly establishing the absence of
a genuine issue of material fact. Bradley v. Doe, 374 S.C. 622, 649 S.E.2d 153 (Ct. App. 2007);
McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372,597 S.E.2d 181 (Ct. App. 2004). Summary
judgment is appropriate where further inquiry into the facts of the case is not necessary to clarify
the application of the law. See Carolina Chloride, Inc. v. S.C. Dep’t of Transp., 391 S.C. 429, 434,
706 S.E.2d 501, 504 (2011). Thus, it is appropriate “when the evidence is susceptible of only one
reasonable interpretation[.]” Holmes v. E. Cooper Cnty. Hosp., Inc., 408 S.C. 138, 154, 758 S.E.2d
483,492 (2014) (internal quotations omitted). This occurs when “plain, palpable, and undisputable
facts exist on which reasonable minds cannot differ.” ABB, Inc. v. Integrated Recycling Grp. of
SC, LLC, 432 S.C. 545, 551, 854 S.E.2d 11, 174 (Ct. App. 2021), reh’g denied (Feb 12, 2021)
(internal quotations omitted).

Once the party moving for summary judgment meets the initial burden of showing an
absence of evidentiary support for the opponent’s case, the opponent cannot simply rest on mere

allegations or denials contained in the pleadings. Regions Bank v. Schmauch, 354 S.C. 648, 582
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S.E.2d 432 (Ct. App. 2003). The nonmoving party must come forward with specific facts showing
there is a genuine issue for trial. Rife v. Hitachi Constr. Mach. Co., Ltd., 363 S.C. 209, 214, 609
S.E.2d 565, 568 (Ct. App. 2005).
ARGUMENT
. Plaintiffs are Entitled to Declaratory Judgment as a Matter of Law.

Pursuant to S.C. CODE ANN. 8 15-53-30, “[a]ny person interested under a deed, will, written
contract or other writings constituting a contract or whose rights, status, or other legal relations are
affected by a statute, municipal ordinance, contract or franchise may have determined any question
of construction or validity arising under the instrument, statute, ordinance, contract or franchise
and obtain a declaration of rights, status or other legal relations thereunder.” Plaintiffs have rights
or interests under the above-referenced Easement Agreement for which they can obtain a
declaration of rights. Plaintiffs will address each of these rights in turn.

A.  Plaintiffs are Entitled to Declaratory Judgment Declaring That Plaintiffs Have
Standing as Successors-In-Interest Concerning the Easement Agreement.

Plaintiffs, by virtue of their current ownership of the Property and servient estate, are
successors-in-interest concerning the Easement Agreement and have standing to seek Defendant’s
compliance with the terms, conditions, and requirements of the Easement Agreement.

First, Plaintiffs are undeniably the owners of the subject Property and servient estate as
evidenced by the Wells Deed and prior duly recorded deeds. See Ex. A, Wells Deed. As such,
Plaintiffs have standing to seek Defendant’s compliance with the Easement Agreement as owners
of the subject Property. Further, Plaintiffs have standing in this dispute as successors-in-interest
based on the applicability of paragraph 15 of the Easement Agreement effecting Plaintiffs’
property executed by and between James L. Cox and Catherine T. Cox, as grantors and previous

owners of the Plaintiffs’ property, and Defendant, as grantee. The Easement Agreement provides
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that the terms, conditions, and requirements shall be binding on and inure to the benefit of the
parties and their respective heirs, successors, and assigns. See Ex. F at § 15, Easement Agreement.
Plaintiffs, through the Wells Deed and previously duly recorded property instruments within the
chain of title, are successors-in-interest concerning the Easement Agreement as the current owners
of the Property and servient estate.

Therefore, as a threshold matter, Plaintiffs are entitled to judgment as a matter of law that
Plaintiffs have standing to seek Defendant’s compliance with the terms, conditions, and
requirements of the Easement Agreement as successors-in-interest to the grantors of the Easement
Agreement and the Property.

B. Plaintiffs are Entitled to Judgment That The Easement Agreement is Legal, Valid,
Binding, and Enforceable Obligations of the Defendant.

The Plaintiffs and Defendant can agree on one thing: the heart of this litigation is whether
the Easement Agreement is valid. The Easement Agreement is legal, valid, binding, and
enforceable obligations of the Defendant because: (1) the Easement Agreement was executed by
the Coxes as grantors and previous owners of the Property and executed and duly recorded in the
Charleston County ROD by Defendant as grantee; (2) the Easement Agreement was executed and
recorded more than ten years prior to this action under S.C. CoDE ANN. § 15-3-340 and no action
was taken by Defendant to dispossess Plaintiffs or their predecessors-in-interests with the rights
acquired in the real property identified in the Easement Agreement; (3) the terms, conditions and
requirements of the Easement Agreement are unambiguous and enforceable obligations of
Defendant; (4) by operation of law, the Easement Agreement merged and/or extinguished any prior
property rights purportedly held by Defendant in the dock access easement area identified in all
plats referencing the subject easement area, including, without limitation, the plat referenced in

the Lease and recorded with the Charleston County ROD in Plat Book DD at Page 27; and (5)
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because all evidence obtained in this case support that Defendant approved the Easement
Agreement through the acts of its members and then Board president or, in the alternative,
Defendant ratified the Easement Agreement.

It is important to note that the burden of proof for the invalidity of an agreement is on the
party asserting its invalidity. See Wilson v. South Carolina State Highway Dept., 264 S.C. 22, 26,
212 S.E.2d 61, 63 (1975) (“The burden of proof on this issue was upon the party asserting the
invalidity of the easement contract.”). Here, Defendant has failed to offer any evidence or proof
that the Easement Agreement was invalid and therefore Plaintiffs are entitled to summary
judgment as a matter of law and their Motion for Summary Judgment should be granted and
Defendant’s Motion for Summary Judgment should be denied.

i The Easement Agreement Was Executed By The Coxes As Grantors And Previous
Owners Of The Property And Executed And Duly Recorded In The Charleston
County ROD By The SBPOA As Grantees.

The Defendant and the Coxes negotiated the terms of an easement agreement to replace
the Lease and prior plat references of the dock ingress/egress on the Property, ultimately
culminating in the execution of the subject Easement Agreement by Defendant’s board president
at the time and the Coxes, with an effective date of January 25, 2012. See Ex. E, Mastriciani Am.
Aff. 11 4 — 10. Defendant and/or its agents, unquestionably participated in the preparation and
recording of the Easement Agreement as evidenced by the signature of Defendant’s then Board
president and the recording of the document with the Charleston County ROD by Defendant’s
legal counsel. See Ex. E, Mastriciani Am. Aff. {14 — 10; Ex. F. Notably, Defendant and its current
board members challenge the validity of the Easement Agreement in response to this lawsuit but
admit that it contains the signature of Defendant’s former Board President. See Answer and

Counterclaim at § 47.

489

25617001dD¢20Z#3aSVD - SYATd NOININOD - NOLSITIVHO - INd 0¢:T 90 984 G20¢ - d31d ATIVIOINOYdLO3 14



Defendant now wishes to disregard the Easement Agreement. “‘A grant of an easement is

299

to be construed in accordance with the rules applied to deeds and other written instruments.
Binkley v. Rabon Creek Watershed Conservation Dist., 348 S.C. 58, 71, 558 S.E.2d 902, 909 (Ct.
App. 2001) (quoting 28A C.J.S. Easements § 57 (1996)). As such, Plaintiffs are “entitled to rely
on recorded deeds and plats to determine their rights in respect to property.” Murrells Inlet Corp.
v. Ward, 378 S.C. 225, 236, 662 S.E.2d 452, 457 (Ct. App. 2008). Specifically, “[tJhe purpose of
the recording statute is to protect a subsequent buyer without notice; therefore, once recorded,
deeds and easements are valid to subsequent purchasers without notice.” Ward v. Evans, 387 S.C.
401, 409-10, 693 S.E.2d 7, 11 (Ct. App. 2010); see also O ’Neal v. Pearson, 2007 WL 8327921 at
*3 (Ct. App. July 6, 2007) (citing Davis v. Monteith, 289 S.C. 176, 182, 345 S.E.2d 724, 727
(1986) (“When a deed is valid and regular on its face, it is presumed to be valid in all respects.”).
Since the ingress/egress dock easement area at issue and referenced in the Declaration is
unquestionably located on Plaintiffs’ property, subsequent purchasers of SBPOA properties
subject to the Declaration are on notice of the property rights of Defendant and its members
following the Easement Agreement’s recording in 2012.

Moreover, the burden of proof is “upon the party asserting the invalidity of the easement
contract.” Wilson v. South Carolina State Highway Dep'’t., 264 S.C. 22, 212 S.E.2d 61 (1975); see
also Hudson v. Leopold, 288 S.C. 194, 196, 341 S.E.2d 137, 138 (1986) (citing Wilson v. Wilson,
117 S.C. 454, 112 S.E. 330 (1920) (“Generally, the party attacking the deed has the burden of
proof.”); Wilson v. Wilson, 117 S.C. 454, 112 S.E. 330, 332 (1920) (“A deed ordinarily, when
properly executed, is presumed to be what it purports to be. And the party assailing it is charged
with the burden of rebutting this presumption and proving his case. He who avers and charges

must ordinarily prove. The burden of proof'is on him.”). Here, the SBPOA has offered no evidence

10
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to prove its assertion of invalidity. SBPOA, without any supporting proof, argues that Mr.
Mastriciani, the president of the SBPOA at the time, did not have the authorization of the board to
sign the Easement Agreement. However, the only evidence obtained in this case clearly points to
the contrary.

a) There is No Genuine Issue of Material Fact that SBPOA President Mastriciani
had the Capacity and Authority to Execute the Easement Agreement.

The SBPOA bylaws provide the following with respect to the general roles of the SBPOA
President:

President. The president shall be the principal executive officer of the

Association, and subject to the control of the directors, shall in general supervise

and control all of the business and affairs of the Association. . . . He may sign, with

the secretary, or any other proper officer of the Association thereunto authorized

by the directors, certificates for membership of the Association, any deeds,

mortgages, bonds, contracts, or other instruments which the directors have

authorized to be executed, . . . .

Ex. B, at Book D385, pg. 294. However, more relevant to signing agreements specifically,
Article X, Section 1, “Contracts” provides that the President may be authorized to sign agreements
without additional officers: “[t]he directors may authorize any officer or officers, agent or
agents to enter into any contract or execute and deliver any instrument in the name of and
on behalf of the association, and such authority may be general or confined to specific
instances.” Ex. B, at Book D385, pg. 298 (emphasis added).

First, Mr. Mastriciani has testified both in affidavit and deposition testimony that he had
authorization from the SBPOA members and its directors to sign the Easement Agreement. See
Ex. E, Mastriciani Am. Aff. ] 6-10 (“The members of SBPOA at the time of my presidency were

aware of and approved the Easement Agreement with the Coxes in order to replace the 99-year

lease.”). Mr. Mastriciani testified as follows:

11
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Q: Okay. Do you remember any discussions about this term pedestrian in this
January 25th, 2012 easement agreement?

A: Yes. Everybody read through it; and nobody had any disagreements with it.
That's why we have it.

A: But every single board member agreed to this agreement. We voted on it.

Q: We'll get there. Was it your understanding that this easement agreement was
replacing the 99-year lease?

A: Yes.

Ex. H, Mastriciani Dep. 48:1-5, 18-22. The SBPOA bylaws clearly state that the directors may
authorize Mr. Mastriciani, as President of the SBPOA, to enter a contract or execute a document
on behalf of the SBPOA. Ex. B, at Book D385, pg. 298. Contrary to the assertion of Defendant’s
counsel, nowhere do the bylaws provide that such authorization must be in writing, let alone
memorialized in meeting minutes. Lawrence Evans (“Mr. Evans”), the corporate representative
of the SBPOA, acknowledged and agreed to this fact:

Q: We’re just about done with this document. Let’s look at Section 1, “Contracts.

The directors may authorize any officer or officers, agent or agents to enter into any

contract or execute and deliver any instrument in the name of an on behalf of the

association, and such authority may be general or confined to specific instances.”

Do you see that?

A: |l do.

Q: Do you disagree with that?

A: No.

Q: Do you agree with me that this contemplates that the directors may authorize

one or more officers to execute and deliver any contract or instrument in the name

of an on behalf of Spartina Bay POA?

A: That’s the way it reads.

12
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Q: Does it say anywhere in this provision that this authorization has to be in
writing?

A: No, it does not.

Ex. I, Evans Dep. 288:13-25, 289:1-7. Mr. Mastriciani is clear that he was authorized by the
SBPOA to enter the Easement Agreement, discussed the Easement Agreement with all SBPOA
members at the time, and that the members of SBPOA agreed to and approved the agreement. Mr.
Mastriciani specifically testified:

Q: I’'m asking you if they had - - prior to signing and record this, when you talked

to them on the phone, had read through the complete draft of this document the

exact form of which ended up being recorded?

A: Yes. To my knowledge. It was a long time ago.

Ex. H, Mastriciani Dep. 60: 1-4. His testimony was corroborated by Glenn Dill, another member
of SBPOA at the time the Easement Agreement was executed. Mr. Dill testified to the following:
Q: But is it your understanding that the owners at that time had a general
understanding that there was an effort obtain an easement on lot b, an access

easement, to replace the 99-year lease provisions?

A Yes.

Ex. J, Dill Dep. 103:4-8.

There is also no support in the SBPOA bylaws that all member and director actions must
be conducted through in-person meetings. Article IV and Article V of the SBPOA bylaws permit
procedures for member votes by mail, telephone or other form of communication. Ex. B, at Book
D385, pg. 290-292. Former SBPOA President Mastriciani testified that such bylaws enabled
voting by means other than annual in-person meeting. See Ex. H, Mastriciani Dep. 136: 10-12
(“[Q:] Do you think that this contemplates that members may vote by mail, telephone, or other

form of communication? [A:] Yes.”). President Mastriciani also testified that he had spoken in-

person and over the phone with the board of directors about the Easement Agreement and received

13
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their approval. Id. at 136: 25-138:22. Atrticle VI of the SBPOA bylaws allows the Board of
Directors to adopt any rules and regulations as to the conduct and management of the Association
and nowhere does it provide that director authorization must be confined to recorded, in-person
meetings. EX. B, at Book D385, pg. 292-293; 298.

Alternatively, SBPOA argues that, regardless of authority from the Board, the Easement
Agreement required unanimous consent of Class A Members to be enforceable. Def’t.’s Mem.
Supp. Mot. Summ. J. at pp. 14-15. As stated above, Mr. Mastriciani testified that he did receive
consent of all current owners, which would necessarily include Class A Members, to enter the
Easement Agreement. Defendant offers no evidence to show that the Easement Agreement was
not unanimously approved by Class A Members. The SBPOA did not obtain any testimony
whether by affidavit or deposition from Class A Members from such time to support that the
Easement Agreement was not unanimously approved nor has it presented any evidentiary support
for this argument. Therefore, the SBPOA again has failed to meet its burden to prove the invalidity
of the Easement Agreement.

Regardless, the section cited by Defendant requiring unanimous consent of Class A
Members relates to abandoning “any repair, rebuilding or use of said walkway and dock.” Ex. B,
Declaration at Book D385, pg. 266 (Article VI “The Docks”, Section 4, titled “Abandonment of
Dock™). The Easement Agreement in question does not abandon any repair, rebuilding, or use of
the dock. Thus, the requirement that one hundred percent of all Class A Members vote in favor is
inapplicable to the Easement Agreement and Plaintiffs are entitled to summary judgment that the

Easement Agreement is a valid and binding agreement upon Defendant and its members.

LIf Defendant is contending that “walkway and dock,” refers to the easement area and the dock — not just the dock,
this is more evidence and proof in support of Plaintiffs’ argument that the easement area is limited to pedestrian
ingress and egress.

14
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b) SBPOA Members Approved the Easement Agreement to Replace the 99-Year
Lease for the Dock Ingress/Egress Area.

There is also significant evidence in the SBPOA’s own documents demonstrating that its
members were aware of and approved the Easement Agreement both before and after the Easement
Agreement was signed and recorded. For example, there is an April 10, 2012, letter to SBPOA
members that states:

As you know we have been working on obtaining a perpetual easement to the Dock

area to replace the 99 year term that has been in effect. The agreement has been

agreed to and recorded. . . . The agreement is digitized, please advise Ron Farrell if

you would like to receive a copy by email.

Ex K, April 10, 2012, Letter — Plaintiffs_0094. In fact, before the execution of the Easement
Agreement by Defendant, there were no less than three sets of SBPOA meeting minutes evidencing
member discussion and decisions to replace the 99-year lease with the permanent ingress/egress
rights ultimately acquired by Defendant through the Easement Agreement, two of which included
unanimously approved motions to resolve this precise issue. EX. L, Meeting Minutes, at
SBPOA 0163-0164; 0169 (SBPOA Meeting Minutes for Minutes of Nov. 6, 2010, Oct. 17, 2009,
& Mar. 28, 2009). In a unanimous vote at the SBPOA meeting on October 17, 2009, SBPOA

members adopted a motion specifically to have President Bruce Mastriciani work with SBPOA’s

legal counsel “to attain either a dock easement or lease in perpetuity.” Ex. L, at SBPOA_0167

(emphasis added). When questioned about this vote and authority of the SBPOA members, current
President Evans critically did not dispute that this was a proper directive of the SBPOA under the
Declaration and Bylaws but rather claimed it was insufficient merely because the SBPOA
ultimately utilized a different attorney to complete the task. Mr. Evans stated the following after

questioning concerning the October 17, 2009, minutes:

15
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Q. So at this point, we have a directive from the POA to move forward with
hiring a lawyer to potentially obtain a dock easement deed or a lease in
perpetuity; is that correct?

A. Yes.

Q. And this would constitute a directive of the POA under the Declaration and
Bylaws, correct?

A. Yes.

Q. And we'll go through it, but, ultimately, was Ms. DeJong -- but an Easement
Agreement with the owners of Lot B for dock access easement is what was
secured. And Bruce, as president of the POA, signed as POA president in early
2012; is that correct?

A. Do you want to say that one more time for me?

Q. Sure. | said, ultimately, it was Ms. DeJong, who was the POA's attorney at
the time, had an Easement Agreement filed and recorded with the Charleston
County ROD with the owner --then-owners of Lot B for the dock access
easement, and that was signed by Bruce as president of the POA in early 2012;
is that correct?

MR. SEFARIAN: Object to the form.

Q. You can still answer. Go ahead.

A. That's an accurate statement from my understanding that he signed it. It
departs from the -- departs from the procedure that he was given approval to
follow.

Q. Okay. And why is that?

A. Well, he was given approval to work with Barr, Unger & Mclntosh, not to
work with Karen DeJong.

Q. So your sticking point is the fact they moved to a different lawyer?

A. Yes.
Ex. I, Evans Dep. 95:25-97:10. However, Defendant has cited no evidence whatsoever that the
substation of legal counsel to complete the SBPOA’s directive of replacing the 99-year lease and

execution of the Easement Agreement somehow invalidated such authorization approved by
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motion of the SBPOA membership. To the contrary, substitution of legal counsel for this task was
addressed and adopted through unanimous motion at SBPOA’s Nov. 6, 2010, meeting. EXx. L, at
SBPOA _0163. Further, former President Mastriciani testified that the SBPOA Board hired Karen
DelJong, Esq. to replace the prior legal counsel then working on obtaining the perpetual easement
rights.

Q: Okay.- And somewhere Wayne Unger was no longer involved,; is that right?

A: Correct.

Q: And that was -- and then another lawyer, DeJong?

A: Karen DeJong.

Q: Karen DeJong.

A Yes.

Q: How was she hired?

A: | hired her.- | reached out to her.

Q: Okay.- But you reached out to Karen--
A: 1 did.
Q: -- DeJong?- Did the board vote to hire Karen?
A: Yes.

Ex. H, Mastriciani Dep. 43: 4-12; 21-24.
Q: How often did you communicate with Ms. DeJong -- without talking about
the substance of those communications, | mean how often did you communicate
with her regarding the easement agreement?
A: That's a long time ago. | contacted her that we needed an agreement -- an
agreement -- an easement. She wrote it up. | looked at it. The Coxes looked at

it. | think it came back once or twice. Coxes agreed. We, the community,
agreed; and I think that was it.

17
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Q: Okay. There wasn't any contention with the negotiations around the easement
agreement?

A: No, actually the members in the community were quite happy that we were

able to find an attorney that actually did something and didn't take thousand([s]

of dollars from us, unlike another attorney that had represented the association.
Ex. H, Mastriciani Dep. 97:19- 98:11.

The very fact that all evidence received in this case, including SBPOA meeting minutes,
show that multiple attorneys were retained by SBPOA and its members for the task of obtaining
an easement or lease in perpetuity to replace the 99-year Lease is highly indicative that such actions
were approved, to the extent such evidence is even necessary to refute the challenged validity of a
recorded property document thirteen years later. Further, without any evidence to the contrary, it
can be presumed that SBPOA’s attorney would not have recorded the Easement Agreement had it
been invalid.? Notably, despite this case having been filed since 2022, the SBPOA has not spoken
with Ms. DeJong nor presented any testimony of Ms. DeJong via affidavit or deposition to support
its baseless allegations that the Easement Agreement was invalid or lacked any necessary
authorization before it was signed and recorded.®

In fact, the SBPOA offers no evidence to prove that the SBPOA did not authorize Mr.

Mastriciani to execute the easement, that the Easement Agreement was not distributed to SBPOA

2 Mr. Dill testified to the thoroughness of Ms. DeJong as an attorney stating: “And I have subsequently dealt with
that attorney and required an amendment to our covenants. And that attorney was so thorough, I thought I was going
to throw up with everything that she wanted as evidence of what was going - - what supported the change to those
covenants. In fact, when I said, look, | have all the votes here, | will scan and send these votes to you from all the
people; she said, | want the originals . . . And I hand carried the originals to her. And she - - so | know her activity
then was probably - - | say probably, the way she always conducted her business, and she would have been very
thorough with Mr. Mastriciani before she would have taken this and filed it. That’s all I got to say on that.” Ex. J,
Dill Dep. 68:8-25.

3 SBPOA’s testimony from Mr. Evans stated: “Q: As the POA’s counsel during the time of recording — preparation
and recording of the Easement Agreement — the 2012 Easement Agreement — you would agree with that, correct,
that she was legal counsel related to the 2012 Easement? A: Yes. Q: Do you agree that Ms. DeJong potentially could
have information with respect to the validity of the Easement Agreement? A: Yes. Q: And has anyone from the
board spoken to her? A: No. | would have loved to talk to her about it.” Ex. I, Evans Dep. 170:24-25, 171:1-13.
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members, and that the SBPOA members at the time did not approve the Easement Agreement.
The corporate representative of SBPOA, Mr. Evans, testified to this fact:
Q: So here we have the POA confirming, at least in a meeting, that the dock
easement had been finalized and was available for anyone who wanted a copy; is
that right?
A Yes.

Q: Are you aware of anyone that disputed the fact that the Easement Agreement
had been finalized?

A: | cannot speak to that.
Q: Okay. You can’t speak to that; you’re here for the POA?

A: Right. And we don’t have any records saying that anybody spoke out against it
or anything else. We also don’t have any records that — there’s a document out
there; the specifics of the documents weren’t discussed at any time.

Q: lunderstand from the minutes. But sitting here today, as the POA representative,
are you aware of any proof that the updates were not provided to POA members
about the Easement Agreement during this time?

A: Only what — the only updates that we have are what we have. There was the —
there was the — there was only the one reported concession of paying for 25 percent
of the taxes.

Q: So sitting here today, do you have any proof that the POA members were not
updated in terms of the specifics of the Easement Agreement during this time
period?

A: I don’t have any proof that they were not any more than I have any proof that
they were.

Ex. I, Evans Dep. 100:11-25, 101:1-25, 102:1-4. Again, Mr. Evans testifies:
Q: You again reference the fact that the Easement Agreement wasn’t distributed.
But I asked you before, you don’t have any proof, sitting here today, that the
Easement Agreement was not distributed by POA members when it was negotiated
back around 2011 or 2012, correct?

A: 1 don’t have evidence in either direction.

Ex. I, Evans Dep. 126:8-15. Mr. Evans again testifies for SBPOA:
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Q: And here it says, “Access to dock and common area: it was then reported that
initially, when the lots were purchased, that there was a 99-year lease on the access
to the docks for the property owners. A lawyer was hired to correct this, and the
agreement was reached with Lot B property owners and changed the agreement as
of December 2012 to a” - - and I believe that’s a typo. I think it was before
December, but it was 2012 - - “to a permanent access to the Spartina Bay Plantation
dock and common area. This agreement contained the provision that the POA
would pay 25 percent of Lot B property owner’s taxes in exchange for this
permanent access. This has all been recorded and all property owners agreed that
they were aware of this amendment.” There are the official minutes for 2014,
correct?

A: Uh-huh.

Q: And this is disclosing that indeed the 99-year lease for dock access was replaced
by an Easement Agreement?

A: Right.

Q: It also contains information that - - the provision that the POA would pay 25
percent of the Lot B property owner’s taxes in exchange for this permanent access,
correct?

A: Correct.

Q: It also says, “This has all been recorded, and all property owners agree that they
were aware of this amendment,” correct?

A: Yes.

Q: Are you aware, sitting here today, that anyone that - - that any of this information
in here is incorrect?

A: No.

Ex. I, Evans Dep. 106:22-25, 107:1-25, 108:1-6. Defendant’s claim of an alleged insufficiency of
documentary evidence from thirteen or more years ago for authorization of the Easement
Agreement — despite only the existence of evidence to the contrary — frankly does not meet the
SBPOA'’s burden to prove invalidity of the Easement Agreement in this case and is fatal to
Defendant’s counterclaim. Thus, SBPOA has failed to show that Mr. Mastriciani lacked authority

to enter into the Easement Agreement with the Coxes on behalf of SBPOA.
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SBPOA also argues that Mr. Mastriciani lacked apparent authority to enter the Easement
Agreement. Apparent authority is “when the principal knowingly permits the agent to exercise
authority, or the principal holds the agent out as possessing such authority.” Richardson v. P.V.,
Inc., 383 S.C. 610, 615, 682 S.E.2d 263, 265 (2009). The SBPOA’s argument against apparent
authority hinges on its assertion that “the POA never represented to the Coxes that he [Mr.
Mastriciani] had authority to act on its behalf” and that the Coxes “had actual or constructive
knowledge that Mastriciani lacked authority to sign the Easement Agreement as members of the
POA themselves who were aware of all POA decisions and had access to all necessary information
regarding POA authority.” Def. Mot. Summ. J. & Memo Supp. Mot. Summ. J. at p. 11. This
argument is a baseless assumption. Notably missing from SBPOA’s argument is any evidence.
Despite this case having been pending since 2022, the SBPOA offers no affidavit from either of
the Coxes, no deposition testimony from the Coxes, nor any documentary evidence. Arguments of
counsel are not evidence. S.C. Dep 't. of Transp. v. Thompson, 357 S.C. 101, 105, 590 S.E.2d 511,
513 (“Arguments made by counsel are not evidence.”). Without any substantiating evidence to
support its allegations, the SBPOA’s argument once again falls short of its burden to prove the
invalidity of the Easement Agreement. See Wilson v. South Carolina State Highway Dept., 264
S.C. 22, 26, 212 S.E.2d 61, 63 (1975) (“The burden of proof on this issue was upon the party
asserting the invalidity of the easement contract.”).

Finally, the SBPOA argues that the Easement Agreement was not ratified by the SBPOA.
Under South Carolina law, “[r]atification, as it relates to the law of agency, means the express or
implied adoption and confirmation by [a principal] of an act or contract performed or entered into
in his behalf by another who at the time assumed to act as his agent.” Lincoln v. Aetna Cas. & Sur.

Co.,300S.C. 188, 191, 386 S.E.2d 801, 803 (Ct. App. 1989) (citing Barber v. Carolina Auto Sales,
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236 S.C. 584,115 S.E.2d 291 (1960)). “Ratification exists upon the concurrence of three elements;
(1) acceptance by the principal of the benefits of the agent’s acts, (2) full knowledge of the facts,
and (3) circumstances or an affirmative election indicating an intention to adopt the unauthorized
arrangements.” 1d. (citing 2A C.J.S. Agency § 71 (1972)). Here, the Easement Agreement was
written and entered into in 2012. Since that time, the SBPOA has repeatedly ratified the Easement
Agreement, despite its current assertion otherwise.

After the Easement Agreement was executed by the Coxes and Mr. Matrisciani on behalf
of the SBPOA, the Easement Agreement was recorded in the Charleston County ROD on February
22,2012. On April 10, 2012, the SBPOA board issued a letter to all members of SBPOA informing
them that the Easement Agreement had been recorded and a digitized version was available for
their review. Ex. E, Mastriciani Am. Aff. | 8; see also Ex. K, Ron Farrell Letter. Further, at a
SBPOA meeting held on May 12, 2012, then President Mr. Matrisciani confirmed the Easement
Agreement was finalized and available for review. Ex. E, Matrisciani Am. Aff. 9; Ex. L, SBPOA
Meeting Minutes SBPOA 0161 (“The fact that the perpetual dock easement was finalized was
announced and it was stated that it was available in digitized form for anyone who wanted a
copy.”). Thus, from April 2012 until present, the SBPOA and its members have been aware of the
Easement Agreement and its pedestrian requirement. Even further, the SBPOA operating rules on
the dock dated June 1, 2021, provided: “Dock access across Lot B is a pedestrian access only by
easement agreement.” EX. M, Dock Rules SBPOA_902 — SBPOA_903 (emphasis in the original).
It was not until this dispute arose, and new purchasers bought vacant lots in SBPOA, that the new
SBPOA Board crossed out dock rules in attempt to negate the pedestrian notation. See Ex. J, Dill

Dep. 109:25, 110:1-14.
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Because the Easement Agreement was executed by the Coxes as grantors and previous
owners of the property and executed and duly recorded in the Charleston County ROD by
Defendant as Grantees, the Easement Agreement is binding on Defendant and Plaintiffs are
entitled to judgment declaring that the Easement Agreement is valid as a duly recorded property
instrument. The SBPOA has failed to meet its burden to prove the invalidity of the Easement
Agreement. Thus, Plaintiffs Motion for Summary Judgment should be granted, and Defendant’s
Motion for Summary Judgment and its counterclaim should be denied.

ii. The Easement Agreement Was Executed And Recorded More Than Ten Years
Prior To This Action Under S.C. Cobe ANN. § 15-3-340 And No Action Was Taken
By Defendant To Dispossess Plaintiffs Or Their Predecessors-In-Interests With
The Rights Acquired In The Real Property ldentified In The Easement
Agreement.

Pursuant to S.C. CoDE ANN. § 15-3-340, “[n]o action for the recovery of real property or
for the recovery of the possession of real property may be maintained unless it appears that the
plaintiff, his ancestor, predecessor, or grantor was seized or possessed of the premises within ten
years before the commencement of the action.” This action was filed on October 26, 2022, two
years after Plaintiffs purchased the property and following their respectful, unsuccessful requested
compliance with the Easement Agreement from Defendant. The Easement Agreement was
recorded on February 22, 2012. However, Defendant filed its on counterclaim seeking declaratory
judgment in a claim for the recovery of real property on December 30, 2022, nearly eleven years
later. Specifically, Defendant’s counterclaim seeks this Court’s determination of the validity of
an easement which is an issue of law while the determination of the scope of an easement is an
action in equity. See Gooldy v. Storage Center-Platt Springs, LLC, 422 S.C. 332, 338, 811 S.E.2d

779, 782 (2018) (“The question of whether an easement exists is a factual question in an action

at law.”) (emphasis added); Inlet Harbour v. South Carolina Dep’t of Parks, Recreation, and
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Tourism, 377 S.C. 86, 91, 659 S.E.2d 151, 154 (2008) (citing Tupper v. Dorchester County, 326
S.C. 318, 323, 487 S.E.2d 187, 190 (1997) (“Apart from the issue of an easement’s creation,
however, the determination of the scope of an easement is an action in equity.”); Tupper v.
Dorchester County, 326 S.C. 318, 323, 487, S.E.2d 187, 190 (1997) (“The determination of the
existence of an easement is a question of fact in a law action and subject to any evidence standard
of review when tried by a judge without a jury.”).

The case of Portside Owners Association, Inc. v. South Beach Racquet Club, Inc., although
unpublished, is persuasive. 2008 WL 9837329 (Ct. App. 2008). In that case, on May 14, 1992,
Beachside conveyed a “perpetual, non-exclusive easement and right of way for ingress and egress
on, over and across the [50-foot tract] to South Beach in an ‘Access Easement.”” Id. at *1. The
Easement was recorded on October 30, 1992. Id. Beachside conveyed the 50-foot tract to Portside
in a quitclaim deed dated May 1, 1992, and recorded on November 6, 1992. Id. The deed stated
that it was subject to “an easement for ingress and egress parking reserved to South Beach Racquet
Club, Inc. in that certain document entitled Access Easement, dated May 14, 1992, by and between
Grantor and South Beach Racquet Club, Inc.” Id.

Twelve years later, Portside filed a complaint alleging the easement was invalid and
therefore South Beach’s use of the Tract constituted trespass. Id. However, the Court held:

The gravamen of Portside’s complaint is to remove any cloud on its title in the 50’

Tract and affirm its exclusive right to possession of the property. Portside attacked

South Beach’s use of the p