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Good afternoon,

Attached for filing, please find a Cover Letter, Motion to Expedite Appeal, Exhibits 1-6 , and
Proof of Service in the above referenced matter. The Department of Consumer Affair’s check
in the amount of $50.00 for the filing fee will be hand delivered today to the clerk at the Court
of Appeals.

Thank you for your assistance in this matter. If you have any questions or concerns, please do
not hesitate to contact us.
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N James Stewart | Paralegal
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December 3, 2025

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211

RE: South Carolina Department of Consumer Affairs
v. Cash Central of South Carolina, LLC
Case No. 2025-001581

Dear Madam Clerk:

Enclosed herewith for filing, please find our Motion to Expedite Appeal along with
Exhibits, and Proof of Service in the above-referenced matter. Also enclosed is a check to be hand
delivered in the amount of $50 for the filing fee.

Respectfully,

¢\

C G

ames C. Copeland
Enclosures: Noted above

cc: James Y. Becker, Esquire
Mary M. Caskey, Esquire
Sarah P. Spruill, Esquire

PUBLIC CONSUMER LEGAL/ CONSUMER ID THEFT PROCUREMENT &
ADMINISTRATOR INFORMATION ADVOCACY LICENSING COMPLAINTS UNIT ACCOUNTING

Tal.: (803) 7344233 Tel: {803) 7344296 Tel.: (803) 734-4200 Tel.: (803) 734-0046  Tel. (803} 734-4200  Tel.. (B03) 734-4200 Tel.- (BD3) 734-4264
WEBSITE WWW CONSUMER.SC.GOV  E-MAIL: SCOCA@SCCONSUMER GOV TOLL-FREE {800} 922-1504  TDDITYY: (800) 735-2905






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Thomas W. McGee, 111, Circuit Court Judge

Appellate Case No. 2025-001581

South Carolina Department of Consumer Affairs, .........c.cccceeevveneenee. Respondent,
V.
Cash Central of South Carolina, LLC, ........cccccoeviiiiiiinieniieieeieeieeens Appellant.

MOTION TO EXPEDITE APPEAL

Pursuant to Rule 240, SCACR, the South Carolina Department of Consumer Affairs
(“Department”) files this Motion to Expedite Appeal. For the reasons stated herein, this Court
should grant the Department’s Motion.

PROCEDURAL HISTORY

Before getting to the underlying arguments supporting this Motion, the Department wants
to make the Court aware of the procedural history of this case, which serves as the foundation for
the Department’s Motion to Expedite Appeal. Also, it is important to note from the outset that this
Court already ruled in 2021 that Cash Central is not entitled to retain excess charges it collected

from thousands of South Carolina consumers between October 2013 and April 2015.





Cash Central of South Carolina, LLC (“Cash Central”’) was' an Internet-based “supervised
lender” as defined by S.C. Code Ann. § 37-3-501(2), which made “supervised loans” as defined
by S.C. Code Ann. § 37-3-501(1) to South Carolina consumers. Because Cash Central sought to
charge loan finance charges ranging from 146% APR? to 246% APR, South Carolina law required
Cash Central to:

1. obtain a supervised lender license from the South Carolina Board of Financial
Institutions—Consumer Finance Division (“Board”) pursuant to S.C. Code Ann. § 37-3-
201(2)(c); and

2. file a Maximum Rate Schedule with the Department establishing the maximum loan
finance charge Cash Central intended to contract for and collect and post that Maximum
Rate Schedule in a conspicuous location in its place of business. S.C. Code Ann. §§ 37-3-
201(b) and 37-3-305. See S.C. Code Ann. § 37-3-201(2)(c).

The Board issued Cash Central a supervised lender’s license in October 2013 permitting it to
contract for and collect loan finance charges up to 18% APR. See S.C. Code Ann. § 37-3-
201(2)(c). Without filing a Maximum Rate Schedule with the Department, Cash Central began
making supervised loans with triple-digit interest rates. Pursuant to a routine audit in 2015, the
Board discovered Cash Central had made supervised loans with triple-digit interest rates, despite
not filing a Maximum Rate Schedule with the Department. In April 2015, Cash Central filed an
application for a Maximum Rate Schedule with the Department.

After lengthy discussions between the Department and Cash Central, the Department sued

Cash Central for refunds of the excess charges on May 6, 2016.> The Department initiated this

lawsuit pursuant to its authority under S.C. Code Ann. § 37-6-113(A) based on the consumers’

! As of the date of this Motion, upon information and belief, Cash Central has voluntarily ceased making
new supervised loans to South Carolina consumers and is now only collecting on outstanding loans.

? Annual percentage rate

3 In the months prior to properly registering their rates, Cash Central collected millions of dollars in excess
charges from thousands of South Carolina consumers.
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right to recover refunds of excess charges pursuant to S.C. Code Ann. § 37-5-202(2). Cash Central

thereafter filed the following:
e July 18, 2016: the first Answer, alleging general and specific denials as well as defenses of
failure to state a claim pursuant to Rule 12(b)(6), SCRCP, and a bona fide error defense
pursuant to S.C. Code Ann. § 37-5-202(7);

e August 17, 2016: an amended Answer, adding a common law defense of substantial
compliance;

e April 20, 2017: a Motion to amend its Answer to add defenses of bona fide error or
excusable neglect pursuant to S.C. Code Ann. § 37-3-201(6), set-off, and right to
recoupment and to repayment; and

e May 10, 2017: an Amended Motion to amend its Answer to add a defense of the statute of
limitations.

During the hearing, the court allowed the amendments filed in April and May but cautioned Cash
Central:
THE COURT: Well, I think you also have the duty — certainly have the duty

to raise every defense which you believe applies, but you also have a duty to timely

investigate what those defenses are.
Hr’g Tr. p. 64, 11. 7-10 (May 18, 2017).

On September 6 and 7, 2017, Cash Central and the Department tried the case before the
Honorable Robert E. Hood (“Judge Hood”).* Prior to closing arguments, Cash Central made a
motion to amend its answer pursuant to Rule 15(b), SCRCP, to add a defense that the posting
requirement of the statute, as applied by the Department, is constitutionally infirm, arguing the
issue was not raised in the pleadings but was tried by the express or implied consent of the parties.
The court granted the motion to amend.

On September 28, 2017, Judge Hood issued an order finding in favor of Cash Central on

its defenses of bona fide error or excusable neglect pursuant to S.C. Code Ann. § 37-3-201(6),

4 The trial court bifurcated the issue of liability from the calculation of damages.
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bona fide error pursuant to S.C. Code Ann. § 37-5-202(7), and common law substantial
compliance. Judge Hood ordered Cash Central to pay the Department a fine of $15,000. The
Department timely appealed the decision to this Court.

On September 1, 2021, this Court issued its opinion, reversing Judge Hood’s order. S.C.

Dep’t of Consumer Affairs v. Cash Cent. of S.C. LLC, 435 S.C. 192, 865 S.E.2d 789 (Ct. App.

2021). Specifically, this Court held (1) Cash Central was required to file and post a Maximum Rate
Schedule before making loans with finance charges in excess of 18% APR; (2) the defenses of
substantial compliance and the bona fide error or excusable neglect defenses of S.C. Code Ann.
§§ 37-3-201(6) and 37-5-202(7) were inapplicable; and (3) the circuit court erred in concluding
that Cash Central was not required to refund to consumers loan finance charges in excess of 18%
APR. Cash Central timely petitioned this Court for a rehearing, which this Court denied on October
26, 2021. Cash Central petitioned the Supreme Court for a Writ of Certiorari, which the Supreme
Court denied on June 27, 2023. On July 5, 2023, this Court remitted the case to Richland County
Court of Common Pleas. This Court did not instruct a remand or for the trial court to hear any
further defenses or further consider the issue of liability.

After communications with Cash Central’s counsel regarding the calculation of the excess
charges proved unfruitful, the Department filed a Motion For Resumption of Discovery and
Scheduling Order on October 12, 2023. In this Motion, the Department stated, “The Department
respectfully asserts that the primary, if not sole, issue remaining before the [circuit court] is to
ascertain information including, but not limited to, an updated calculation of excess charges
owed.” Department’s Motion p. 5.

On January 9, 2024, Cash Central filed a Motion for leave to amend its answer for a fifth

time seeking to add three new affirmative defenses related to liability: voluntary payment doctrine,





discharge of indebtedness due to consumer bankruptcy, and res judicata® due to consumer
bankruptcy. On September 10, 2024, Judge Coble granted Cash Central’s Motion to add the three
new defenses. On December 6, 2024, Judge Coble issued an order designating the case as complex
and assigning it to the Honorable Thomas W. McGee III (“Judge McGee”).

On January 31, 2025, the Department filed a Motion for Summary Judgment® addressing
the defenses of statute of limitations, voluntary payment doctrine, res judicata due to consumer
bankruptcy, and discharge of indebtedness due to consumer bankruptcy. On February 28, 2025,
Cash Central filed a brief opposing the Department’s Motion. On March 14, 2025, the Department
filed its reply brief. A hearing was held before Judge McGee on April 17,2025. On June 25, 2025,
Judge McGee granted the Department’s Motion, adopting all of the Department’s arguments
regarding the various defenses. On July 7, 2025, Cash Central filed a Motion to Alter or Amend
Judge McGee’s order. Judge McGee denied Cash Central’s Motion on July 25, 2025. On August
6, 2025, Cash Central filed its Notice of Appeal with this Court. The parties received the transcript
on October 16, 2025. On October 23, 2025, Cash Central requested a 38-day extension of time in
which to file the Initial Brief and Designation of Matter. This Court granted the extension, making
the documents due on December 19.

Although not agreeing to Cash Central’s interpretation of the statute of limitations and
presuming (based on Cash Central’s Motion to Alter or Amend) that was the last remaining issue,
the Department proposed a settlement on October 28, 2025. The Department offered to calculate
refunds based only on the loans within Cash Central’s proposed statute of limitations to avoid

wasting court resources and taxpayer dollars and to expedite refunds to consumers. The

> While stylized as res judicata by Cash Central, Cash Central’s arguments were reflective of judicial
estoppel, not res judicata.

® While stylized as a Motion for Summary Judgment, it operated as a Motion for Partial Summary Judgment
because the calculation of the refunds was not addressed.
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Department also informed Cash Central it would move for an expedited appeal given the length of
time thousands of South Carolina consumers have been owed refunds of excess charges. On
December 1, after the Department again inquired about the status of the pending settlement offer,
Cash Central requested a 40-day extension of time to file these same documents.

ARGUMENT

This Court should expedite this appeal. The first loans involved were made more than
twelve years ago. This lawsuit was filed more than nine years ago, and it is still not resolved. It
has been four years since this Court held that the circuit court erred in allowing Cash Central to
retain loan finance charges in excess of 18% APR. It has been two years since the Supreme Court
denied Cash Central’s Petition for a Writ of Certiorari and Cash Central ceased offering new loans
to South Carolina consumers.

According to the Wayback Machine’, Cash Central was offering supervised loans in South
Carolina as recently as June 9, 2023.% As mentioned previously, the Supreme Court denied Cash
Central’s petition for a Writ of Certiorari on June 27, 2023. According to the Wayback Machine,
Cash Central ceased offering supervised loans in South Carolina as recently as September 21,
2023. Web.archive.org/web/20230921112434/https://www.cashcentral.com/StateLicenses
(Accessed December 2, 2025).

As mentioned previously, on October 12, 2023, the Department filed a Motion for

Resumption of Discovery and Scheduling Order, in which it stated, “The Department respectfully

7 The “Wayback Machine” is the common name for the Internet Archive, “a 501(c)(3) non-profit
organization dedicated to building a digital library of Internet sites and other cultural artifacts in digital
form.” Affidavit of Barry Wheeler p. 1. The Wayback Machine is a reference to the time-travelling device
used by Mr. Peabody and Sherman in the cartoon The Adventures of Rocky and Bullwinkle and Friends.
Counsel for Cash Central described the Wayback Machine as “a reliable source for pulling pages from the
Internet from the past.” Trial Tr. p. 278, lines 11-12.

8 Web.archive.org/web/20230609034212/https://www.cashcentral.com/StateLicenses (Accessed August
14, 2025).






asserts that the primary, if not sole, issue remaining before the [circuit court] is to ascertain
information including, but not limited to, an updated calculation of excess charges owed.”
Department’s Motion p. 5. The Department reasonably anticipates calling only one witness to
testify regarding the calculation of the excess charges. Furthermore, the Department reasonably
believes that this one witness’s testimony can be concluded in less than two hours.

However, the Department has yet to have the opportunity to present this one witness’s
testimony, despite filing its Motion more than two years ago and this Court’s ruling over four years
ago that Cash Central was not entitled to keep excess charges collected from South Carolina
consumers. It has also been more than two years since Cash Central ceased offering new loans to
South Carolina consumers, though Cash Central continues to collect on existing loans. In light of
this, the Department is concerned Cash Central is strategically employing delay tactics based on a
conversation in 2017 with Cash Central’s representative and their attorney. Accordingly, the

totality of the circumstances leads the Department to ask this Court to expedite this appeal.’

CONCLUSION

In 2021, this Court held “the plain language of sections 37-3-201(2) and 37-3-305 requires
that a supervised lender intending to charge rates above 18% APR file and post its maximum rate.
Unless and until it complies with this requirement, such lender is not authorized to contract for or
receive finance charges in excess of 18% APR.” Cash Central, 435 S.C. 192, 205, 865 S.E.2d 789,

796. It has been two years since the Supreme Court denied Cash Central’s Petition for a Writ of

° The Department also intends to file a motion with the lower court pursuant to Rule 205, SCACR, to
proceed with the calculation of refunds during the pendency of this appeal. The parties can present evidence
for two calculations at trial: using an assumption that a three-year statute of limitations is applicable (the
Department’s position) and an assumption that a one-year statute of limitations is applicable (Cash Central’s
position). The parties will then have the dollar amounts established for both outcomes when this Court rules
on the proper statute of limitations.





Certiorari and Cash Central ceased offering new loans to South Carolina consumers. Even if this
Court concludes that the statute of limitations Cash Central proposes is correct, that still means
there are over 4,000 South Carolina consumers who are owed refunds of more than $6,000,000.
Given the age of this case, this Court’s decision in 2021, and the refunds owed to thousands of

South Carolinians, this Court should grant the Department’s Motion to Expedite this appeal.

December 3, 2025 %M/Lﬁf C : @«wﬁwﬁ

Ily H. Rainsford (S.C. Bar No. 15907)
ames C. Copeland (S.C. Bar No. 100054)
Post Office Box 5757
Columbia, South Carolina 29250
(803) 734-4200
Attorneys for Appellant
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we can deal with it at trial in a stipulation. If, if
there's a finding of liability and we're ordered to refund,
then we'll operate according to Department protocols, but
that doesn't eliminate the need, in my view as a lawyer for
my client, to make sure that our pleadings assert the
defense of setoff and recoupment, and let me just be brief
with respect to her other arguments, Your Honor.

They talk about delay after delay and delay tactics, et
cetera. Your Honor, this, this case is barely a year old.
cash central's taken three depositions of their witnesses.
we've put forth extensive affidavits of our own witnesses.
We engaged in an expert. They've known who that expert is
for at least two months.

we -- they haven't taken the first deposition. They
haven't done anything but submit written discovery, which
we've responded to.

There's just one last little issue remaining.

There's -- we -- the rules permit a defendant, at this stage
of the game, to assert all of the defenses to which it may
be entitled to submit evidence and attempt to establish at
trial. we're not, we're not trying to delay. This case
hasn't been ongoing for very long.

They're asking our client to disgorge millions of
dollars, and, as lawyers for that client, we have an

obligation to be sure that we're asserting every available
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defense, that we're doing everything a good lawyer should do
to make sure that the client is -- can avail itself of every
available defense to a judgment of that nature,

And so we urge that the -- our motion to amend the
complaint is appropriate at this stage, and, under these
circumstances, and it should be granted.

THE COURT: well, I think you also have the duty --
certainly have the duty to raise every defense which you
believe applies, but you also have a duty to timely
investigate what those defenses are.

However, in this case, I just can't find any prejudice
to the Department if the answer is amended to raise the
defense, I don't want to call it the wrong thing, but of the
bona fide error, 37-3-201 Subsection 6. I mean -- because
everyone was on notice that that is at least what Cash 1s
arguing. Whether it was formally in their answer, of
course, it wasn't, that's why we're here, but, but, even in
the beginning of this hearing, I mean you prepared to defend
against it. I'm not saying that it is a defense that
absolves them of 1iability. I don't know one way or
another, but to amend the complaint to assert that defense
doesn't prejudice the Department.

Similarly, setoff and recoupment should be added, but,
again, that's something that you may reach a stipulation on,

but certainly some thought has gone into it. You're not

04
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As of: August 23, 2024 2:32 PM Z

S.C. Dep't of Consumer Affairs v. Cash Cent. of S.C.LLC

Court of Appeals of South Carolina

October 14, 2020, Heard; September 1, 2021, Filed

Opinion No. 5855

Reporter

435 S.C. 192 *; 865 S.E.2d 789 **; 2021 S.C. App. LEXIS 105 ***; 2021 WL 3890606

South Carolina Department of Consumer Affairs,
Appellant, v. Cash Central of South Carolina LLC,
Respondent.

Subsequent History: Rehearing denied by S.C. Dep't
of Consumer Affairs v. Cash Cent., 2021 S.C. App.
LEXIS 131 (S.C. Ct. App., Oct. 26, 2021)

Prior History: [***1] Appeal from Richland County.
Robert E. Hood, Circuit Court Judge. Appellate Case
No. 2017-002639.

Disposition: REVERSED.

Core Terms

maximum rate, consumers, lender, posting, supervised,
finance charge, circuit court, excessive charges, loans,
bona fide, refund, substantial compliance, rates,
website, outline, provisions, compliance, failure to file,
consumer credit, properly filed, consumer loan, dollars,
maximum, disclosure, charges, license, neglect, argues,
terms

Case Summary

Overview

HOLDINGS: [1]-The court held that S.C. Code Ann. §
37-5-202(7) provides a defense generally available to
creditors while S.C. Code Ann. § 37-3-201(6) is a
specific defense available to supervised lenders for the
failure to file a maximum rate and, if the defense
contained in S.C. Code Ann. § 37-5-202 were available
for the failure to file a maximum rate, S.C. Code Ann. 8
37-3-201(6) would be superfluous; thus, the court found
S.C. Code Ann. § 37-3-201(6) prevailed over S.C. Code
Ann. 8 37-5-202; [2]-As a result, the court held that the

circuit court erred by concluding the internet based
lender was not required to refund excess charges to
affected consumers, and the circuit court's order finding
in favor of the internet based lender was reversed.

Outcome
Judgment reversed.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of
Review > De Novo Review

Governments > Legislation > Interpretation

Civil Procedure > Appeals > Standards of
Review > Questions of Fact & Law

HNl[ﬂ'..] Standards of Review, De Novo Review

Statutory interpretation is a question of law subject to de
novo review. The appellate court is free to decide
guestions of law without any deference to the circuit
court.

Governments > Legislation > Interpretation
HNZ[;".] Legislation, Interpretation

The cardinal rule of statutory construction is to ascertain
and effectuate the intent of the legislature. When the
statute's language is plain and unambiguous, and
conveys a clear and definite meaning, the rules of
statutory interpretation are not needed and the court has
no right to impose another meaning.
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Governments > Legislation > Interpretation
HN3[&"..] Legislation, Interpretation

A court should not consider a particular clause in a
statute in isolation, but should read it in conjunction with
the purpose of the entire statute and the policy of the
law. A statute as a whole must receive practical,
reasonable, and fair interpretation consonant with the
purpose, design, and policy of lawmakers. In
interpreting a statute, the language of the statute must
be read in a sense that harmonizes with its subject
matter and accords with its general purpose. General
and special statutes should be read together and
harmonized if possible. But to the extent of any conflict
between the two, the special statute must prevail.

Antitrust & Trade Law > Consumer
Protection > Deceptive & Unfair Trade
Practices > State Regulation

Governments > Legislation > Interpretation

Business & Corporate Compliance > Banking &
Finance > Consumer Protection > Unfair &
Deceptive Credit Practices

Banking Law > Consumer Protection > Unfair &
Deceptive Credit Practices

HN4[&"’..] Deceptive & Unfair Trade Practices, State
Regulation

The purpose of the South Carolina Consumer Protection
Code (SCCPC), S.C. Code Ann. 88§ 37-3-201 and 37-3-
305 is to clarify the law governing consumer credit and
to protect consumer buyers against unfair practices by
suppliers of consumer credit. The purpose of SCCPC is
to protect consumers. The SCCPC must be liberally
construed and applied to promote its underlying
purposes and policies. S.C. Code Ann. § 37-1-102(1)-
(2) sets forth the policies of the SCCPC, which include
protecting consumers against unfair practices by some
suppliers of consumer credit as well as providing rate
ceilings to assure an adequate supply of credit to
consumers, furthering consumer understanding of the
terms of credit transactions, and fostering competition
among suppliers of consumer credit so that consumers
may obtain credit at a reasonable cost.

Antitrust & Trade Law > Consumer

Protection > Deceptive & Unfair Trade
Practices > State Regulation

Real Property Law > Financing > State Regulations

Banking Law > Bank Activities > Loans > Interest on
Loans

HN5[.!'..] Deceptive & Unfair Trade Practices, State
Regulation

A supervised lender is an organization authorized to
make supervised loans. S.C. Code Ann. § 37-3-501(2);
S.C. Code Ann. § 37-1-301(20). A supervised loan is a
consumer loan in which the rate of the loan finance
charge exceeds twelve percent per year as determined
according to the provisions on the loan finance charge
for consumer loans S.C. Code Ann. § 37-3-201.

Governments > Legislation > Interpretation
HN6[.‘!'..] Legislation, Interpretation

The Court of Appeals of South Carolina finds the plain
language of S.C. Code Ann. 8§ 37-3-201(2) and 37-3-
305 requires that a supervised lender intending to
charge rates above 18 percent APR file and post its
maximum rate.

Governments > Legislation > Interpretation
HN7[.!’.] Legislation, Interpretation

Substantial compliance has been defined as compliance
in respect to the essential matters necessary to assure
every reasonable objective of the statute. However,
there is no recognized doctrine of substantial
compliance in this context.

Banking Law > Bank Activities > Loans > Interest on
Loans

HN8[.".] Loans, Interest on Loans
If the lender fails to meet such requirements, the statute

prohibits it from imposing finance charges at a rate
higher than 18 percent APR.
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Banking Law > Bank Activities > Loans > Interest on
Loans

HN9[&"’..] Loans, Interest on Loans

S.C. Code Ann. § 37-3-305 requires a supervised lender
to file a rate schedule with the Department and post a
maximum rate schedule in a conspicuous place.

Banking Law > Bank Activities > Loans > Interest on
Loans

HNlO[!’.] Loans, Interest on Loans

The provisions of S.C. Code Ann. § 37-3-305 are clear:
to charge a rate higher than 18 percent, a supervised
lender must file and post its maximum rate; if it fails to
do so, it is not authorized to contract for or receive
finance charges over 18 percent APR.

Banking Law > Bank Activities > Loans > Interest on
Loans

Governments > Legislation > Interpretation
HNll[!’.] Loans, Interest on Loans

S.C. Code Ann. 8§ 37-5-202(7) provides a defense
generally available to creditors while S.C. Code Ann. §
37-3-201(6) is a specific defense available to supervised
lenders for the failure to file a maximum rate. Further, if
the defense contained in S.C. Code Ann. § 37-5-202
were available for the failure to file a maximum rate,
S.C. Code Ann. § 37-3-201(6) would be superfluous.
Thus, the South Carolina Court of Appeals finds S.C.
Code Ann. § 37-3-201(6) prevails over S.C. Code Ann.
§ 37-5-202. General and special statutes should be read
together and harmonized if possible.

Civil Procedure > Appeals > Reviewability of Lower
Court Decisions > Preservation for Review

HNlZ[;".] Reviewability of Lower Court Decisions,
Preservation for Review

An appellate court need not address an appellant's
remaining issues when the disposition of a prior issue is
dispositive.

Antitrust & Trade Law > Consumer
Protection > Deceptive & Unfair Trade
Practices > State Regulation

Banking Law > Bank Activities > Loans > Interest on
Loans

HNlB[i".] Deceptive & Unfair Trade Practices, State
Regulation

The South Carolina Consumer Protection Code
(SCCPC), S.C. Code Ann. § 37-5-202(2), states
consumers are not obligated to pay charges in excess
of those allowed by the SCCPC and have a right to a
refund of any excess charges paid. The South Carolina
Court of Appeals concludes this provision is a distinct
remedy, independent of a consumer's right to bring an
action for damages or penalties for the violation of a
failure to file. S.C. Code Ann. § 37-5-202(1) states if a
creditor has violated any provisions of this title applying
to schedule of maximum loan finance charges to be filed
and posted under S.C. Code Ann. § 37-3-305, a
consumer has a cause of action to recover actual
damages and to recover from the person violating this
titte a penalty in an amount determined by the court not
less than one hundred dollars nor more than one
thousand dollars. S.C. Code Ann. § 37-5-202(3). If a
consumer is entitled to a refund and a person liable to
the consumer refuses to make a refund within a
reasonable time after demand, the consumer may
recover from the creditor or the person liable in an
action other than a class action a penalty in an amount
determined by the court not less than one hundred nor
more than one thousand dollars.

Counsel: James Cochran Copeland and Kelly Hunter
Rainsford, both of the South Carolina Department of
Consumer Affairs, of Columbia, for Appellant.

James Y. Becker and Mary M. Caskey, both of
Haynsworth Sinkler Boyd, PA, of Columbia; and Sarah
P. Spruill, of Haynsworth Sinkler Boyd, PA, of
Greenville, for Respondent.

Judges: LOCKEMY, C.J. KONDUROS and
MCDONALD, JJ., concur.

Opinion by: LOCKEMY

Opinion
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[**792] [*198] LOCKEMY, C.J.: The South Carolina
Department of Consumer Affairs (the Department)
appeals the circuit court's order granting final judgment
in favor of Cash Central of South Carolina, LLC (Cash
Central) as to the Department's allegations that it failed
to comply with sections 37-3-201 and 37-3-305 of the

rate of 246.9% APR. The Department determined [***3]
Cash Central failed to file or post a maximum rate
schedule from October 24, 2013, until April 10, 2015.
The Department then brought this action against Cash
Central on behalf of South Carolina consumers pursuant
to section 37-6-113(A) of the SCCPC3 for violation of

South Carolina Consumer _Protection Code (the
SCCPC).! The Department argues the circuit court
erred by finding Cash Central was not required to refund
excess charges to consumers because it substantially
complied with the posting and filing requirements of
sections 37-3-201 and 37-3-305 and established the
bona fide error and excusable neglect defenses of
sections 37-3-201(6) and 37-5-202(7) of the SCCPC.
We reverse.

FACTS/PROCEDURAL HISTORY

Cash Central is an internet-based lender that provides
short-and medium-term consumer loans ranging from
$750 to [***2] $5,000. It is a wholly owned subsidiary of
Direct Financial [*199] Solutions, LLC (Direct
Financial), which, in turn, is a wholly owned subsidiary
of Community Choice Financial, Inc. (Community
Choice). Cash Central had no employees but instead
used those of Direct Financial and Community Choice.
In February 2013, Community Choice began preparing
to do business in South Carolina, and in September
2013, Cash Central submitted two applications for
supervised lender licenses—one for Cash Central and
one for "www.cashcentral.com"—to the South Carolina
Board of Financial Institutions (the Board). The Board
issued two supervised lender licenses to Cash Central
on October 2, 2013. Cash Central's website went live on
October 23, 2013. From October 23, 2013, until April 10,
2015, Cash Central made 15,000 loans to South
Carolina consumers, including 1,642 loans with loan
finance charges over 239.99% APR.2

The Board audited Cash Central in March 2015 and
informed Cash Central on April 3, 2015, that it had failed
to file and post a maximum rate schedule. On April 10,
2015, Cash Central filed a maximum rate schedule
[**793] with the Department, delineating a maximum

1S.C. Code Ann. § 37-3-201 (2015); S.C. Code Ann. § 37-3-
305 (Supp. 2020); see generally 88 37-1-101 to 37-29-100
(2015 & Supp. 2020).

2An annual percentage rate (APR) is the sum of the interest
rate and other finance charges, calculated on a yearly basis
and expressed as a percentage.

sections 37-3-201 and 37-3-305 of the SCCPC and
sought a refund of excess charges.

The circuit court held a trial on the matter. At trial,
James Copeland, then-acting commissioner of the
Board, testified that when the Board issued a
supervised lending license, it would send the license to
the business's headquarters along with a letter stating
that the lender must file and post its maximum rate
schedule. Carolyn Grube-Lybarker, of the Department,
[*200] testified supervised lenders must file a
maximum rate schedule with the Department before
they can assess finance charges in excess of 18% APR.

Assistant general counsel for Community Choice,
Rebecca Fox, was responsible for ensuring Community
Choice complied with state law when it began business
in a new state. To accomplish this, she created a
"compliance outline" specific to each state. To make the
outline, Fox downloaded state statutes, visited websites,
and summarized the information. She confirmed she
obtained a copy of a "guide for business" [***4] from
the Department's website and acknowledged this
document discussed the maximum rate schedule. Fox
stated she saved this and other documents pertaining to
compliance with South Carolina law to her electronic file
during the first week of February 2013. She could not
recall if she realized two regulatory agencies oversaw
supervised lenders in South Carolina or that Cash
Central was required to file a maximum rate schedule
with a different agency.

Fox testified that after Cash Central made its first loan,
she reviewed the loan documents, compared them to
her outline, and discovered Cash Central had failed to
post the maximum rate schedule or the 127-word
disclosure on its website.* Fox informed Cash Central's

38 37-6-113(A) ("[Tlhe administrator may bring a civil action
against . . . a person subject to this title to recover actual
damages sustained and excess charges paid by .
consumers who have a right to recover explicitly granted by
this title."); 8 37-5-202(2) ("A consumer is not obligated to pay
a charge in excess of that allowed by this title and has a right
of refund of any excess charge paid.").

4See 8§ 37-3-305(3) (providing a 127-word disclosure that
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435 S.C. 192, *200; 865 S.E.2d 789, **793; 2021 S.C. App. LEXIS 105, ***4

head of marketing of these discrepancies. Cash Central
then added the 127-word statutory disclosure and
posted the rate schedule showing eight different APRs
based on loans of $1,000; $2,000; and $4,000. The
website included a calculator feature, which allowed the
user to adjust the terms and amount of the loan to view
different rates based on those factors. Fox believed the
rate schedule on the website satisfied the posting
requirement but agreed the website did not state
the [***5] maximum rate was 246.64%.

Todd Jensen, CEO of Direct Financial, admitted that
between October 23, 2013, and April 10, 2015, the
maximum APR did not appear on the website, and he
agreed the schedules Cash Central provided on its
website did not provide the applicable rates for a $750
loan. He stated a consumer could use the loan
calculator to determine the maximum APR but a
consumer would have to enter forty-two possible
variations to [*201] determine the highest possible
APR. Jensen acknowledged Cash Central collected $11
million in interest on the loans it made between October
2013 and April 2015.

Cash Central presented the testimony of an expert in
the field of consumer and firm behavior in household-
financial settings, who opined the rate calculator on
Cash Central's website provided consumers with more
"salient and timely" information than the static disclosure
that section 37-3-305 required.

The circuit court found subsection 37-5-202(7) excused
Cash Central's admitted failure to file the maximum rate
schedule. Next, it found Cash Central substantially
complied with sections 37-3-201 and 37-3-305 because
its website's disclosures "better promote[d] the purposes
of [s]ection 37-3-305 than the [**794] [m]aximum [r]ate
[slchedule issued by the Department." In addition,
the [***6] circuit court concluded any monetary liability
for Cash Central's failure to file was strictly limited by the
provisions of section 37-3-201(6) because its failure to
file was a good faith error and qualified as excusable
neglect. It further found section 37-3-201(6) must apply
to initial failures to file to avoid the absurd result of
requiring Cash Central to recast its loans to 0% APR.
However, the circuit court ordered Cash Central to pay a
civil penalty of $5,000 under section 37-3-201(6) for
each of the three years it failed to file its maximum rate
schedule with the Department. This appeal followed.

must be included with the posted rate schedule).

ISSUES ON APPEAL

1. Did the circuit court err by finding Cash Central was
not required to refund excess charges to consumers
because it substantially complied with the filing and
posting requirements of sections 37-3-201 and 37-3-
3057

2. Did the circuit court err by finding Cash Central was
not required to refund excess charges to consumers
pursuant to the bona fide error defenses of sections 37-
3-201(6) and 37-5-202(7)?

STANDARD OF REVIEW

M["F] "Statutory interpretation is a question of law
subject to de novo review." Barton v. S.C. Dep't of Prob.
Parole & Pardon Servs., 404 S.C. 395, 414, 745 S.E.2d
110, 120 (2013). This court [*202] is free to decide
guestions of law without any deference to the circuit
court. CFRE, LLC v. Greenville Cnty. Assessor, 395
S.C.67,74,716 S.E.2d 877, 881 (2011).

LAW/ANALYSIS

I. Filing and Posting Requirements of Sections 37-3-
201 and 37-3-305

The Department argues Cash Central was [***7] not
authorized to charge more than 18% APR pursuant to
section 37-3-201 because it never filed its maximum
rate schedule with the Department. The Department
contends that when construed in light of the SCCPC's
primary purpose of protecting consumers, sections 37-
3-201(2) and 37-6-113(A) do not require a consumer to
pay—or allow a creditor to retain—an excess charge.
The Department therefore asserts the charges in excess
of 18% APR that Cash Central collected between
October 24, 2013, and April 10, 2015, were excess
charges in violation of 37-3-201(2), and as a matter of
law, it was required to return the excess charges
collected to consumers. We agree.

H_NZ["F] "The cardinal rule of statutory construction is to
ascertain and effectuate the intent of the legislature."
Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578,
581 (2000). "Whel[n] the statute's language is plain and
unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not
needed and the court has no right to impose another
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435 S.C. 192, *202; 865 S.E.2d 789, **794; 2021 S.C. App. LEXIS 105, ***7

meaning." Id.

m[?] "A court should not consider a particular clause
in a statute in isolation, but should read it in conjunction
with the purpose of the entire statute and the policy of
the law." Peake v. S.C. Dep't of Motor Vehicles, 375
S.C. 589, 599, 654 S.E.2d 284, 290 (Ct. App. 2007). "A
statute as a whole must receive practical, reasonable,
and fair interpretation consonant with the [***8]
purpose, design, and policy of lawmakers. In
interpreting a statute, the language of the statute must
be read in a sense that harmonizes with its subject
matter and accords with its general purpose.” Sparks v.
Palmetto Hardwood, Inc., 406 S.C. 124, 128, 750
S.E.2d 61, 63 (2013) (quoting Town of Mt. Pleasant v.
Roberts, 393 S.C. 332, 342, 713 S.E.2d 278, 283
(2011)). "General and special statutes should be read
together [*203] and harmonized if possible. But to the
extent of any conflict between the two, the special
statute must prevail." Criterion Ins. Co. v. Hoffmann, 258
S.C. 282, 293, 188 S.E.2d 459, 464 (1972).

M["F] "[T]he purpose of the SCCPC is to clarify the
law governing consumer credit and to protect consumer
buyers against unfair practices by suppliers of consumer
credit." Freeman v. J.L.H. Invs., LP, 414 S.C. 362, 373,
778 S.E.2d 902, 907 (2015) (quoting Fanning v. Fritz's
Pontiac-Cadillac-Buick, Inc., 322 S.C. 399, 401, 472
S.E.2d 242, 244 (1996)); see also Camp V. Springs
Mortg. Corp., 310 S.C. 514, 516, 426 S.E.2d 304, 305
(1993) ("The purpose of SCCPC is to protect
consumers."). The SCCPC must be "liberally construed
and applied to promote its underlying purposes and
policies." See § 37-1-102(1)-(2) [**795] (setting forth
the policies of the SCCPC, which include "protect[ing]
consumer[s] . . . against unfair practices by some
suppliers of consumer credit" as well as "provid[ing] rate
ceilings to assure an adequate supply of credit to
consumers,” "further[ing] consumer understanding of
the terms of credit transactions,” and “foster[ing]
competition among suppliers of consumer credit so that
consumers may obtain credit at [a] reasonable cost").

M[?] A supervised lender is an organization [***9]
authorized to make supervised loans. § 37-3-501(2); &
37-1-301(20). A supervised loan is "a consumer loan in
which the rate of the loan finance charge exceeds
twelve percent per year as determined according to the
provisions on the loan finance charge for consumer
loans (Section 37-3-201)." § 37-3-501(1); § 37-3-109(1)
(defining a loan finance charge as the sum of all
charges payable by the debtor and imposed by the
lender "as an incident to the extension of credit,

including . interest"). A supervised lender may
contract for and receive a loan finance charge "(b) on
loans with a cash advance exceeding six hundred
dollars . . . [at] any rate filed and posted pursuant to
Section 37-3-305; or (c¢) on loans of any amount,
eighteen percent per year on the unpaid balances of
principal. § 37-3-201(2) (emphases added).

In October 2013, subsections 37-3-305(1)-(3) provided:

(1) Every creditor . making supervised or
restricted consumer loans . . . in this State shall . . .
on or before the [*204] date the creditor begins to
make such loans in this State, file with the
Department . . . and . . . post in one conspicuous
place in every place of business, if any, in this State
in which offers to make consumer loans are
extended, a certified maximum rate schedule
meeting the requirements set forth in subsections

(2), (3),and (4). . ..

(2) The [***10] rate schedule required to be filed
and posted by subsection (1) must contain a list of
the maximum rate of loan finance charge . . . stated
as an annual percentage rate . . . that the creditor
intends to charge for consumer credit transactions
in each of the following categories of credit:

(a) unsecured personal loans;

(3) The rate schedule that is filed by the creditor
shall be reproduced in at least fourteen-point type
for posting as required by subsection (1). The terms
"Loan Finance Charge" and "Annual Percentage
Rate" will be printed in larger size type than the
other terms in the posted rate schedule. . . .

(4) A rate schedule filed and posted as required by
this section shall be effective until changed in
accordance with this subsection. A creditor wishing
to change any of the maximum rates shown on a
schedule previously filed and posted . . . shall file
with the Department . . . and shall post as required
by subsection (1) a revised schedule of maximum
rates. The revised schedule shall be certified and
returned to the creditor if properly filed. . . .

S.C. Code Ann. § 37-3-305(1)-(4) (2015).5 We apply the

5In 2016, the legislature made several changes to these
subsections; the revisions now provide that after the
supervised lender files a rate schedule with the Department,
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foregoing language in our analysis because it was the
law in effect during the filing and posting periods at
issue in this matter.

[*205] In 2013, the [***11] statutory requirement that a
supervised lender file a maximum rate schedule with the
Department was already in effect. See § 37-3-305(1)
(2002). Subsection 37-3-305(2), which remains
unchanged, required the schedule to "contain a list of
the maximum rate of loan finance charge . . . stated as
an annual percentage rate . . . that the creditor intends
to charge for consumer credit transactions in . . .
unsecured personal loans." Subsection 37-3-305(7)
provided that a [**796] creditor making supervised
loans must file a maximum rate schedule with the
Department by January 31 of each state fiscal year.
S.C. Code Ann. § 37-3-305(7) (Supp. 2020) (amended
by 2016 Act No. 244 to redesignate former paragraph
(8) as paragraph (7)). If the creditor fails to do so by
January 31, any maximum rate schedule previously filed
with the Department would be deemed ineffective, "and
the maximum credit service charge that the creditor may
impose on any credit extended after that date may not
exceed eighteen percent a year until such time as the
creditor files a revised maximum rate schedule that
complies with this section.” Id. (emphasis added).

M[?] We find the plain language of sections 37-3-
201(2) and 37-3-305 requires that a supervised lender
intending to charge rates above 18% APR file and post
its maximum rate. Unless and until it complies with
this [***12] requirement, such lender is not authorized
to contract for or receive finance charges in excess of
18% APR.

Il. Defenses

Next, we consider whether the circuit court erred in
finding Cash Central was not required to refund excess
charges because it (1) substantially complied with these
statutory requirements and (2) established the defense

the Department will issue a maximum rate schedule containing
the items required by subsections (2), (3), and (4), which the
lender must post. In addition, subsection (3) now provides the
Department will reproduce the rate schedule provided by the
creditor "in at least fourteen-point type for posting as required
by subsection (1)." S.C. Code Ann. § 37-3-305(1)-(3) (Supp.
2020). Subsection (4) provides a creditor seeking to revise a
schedule must submit the revised schedule to the Department,
which will issue the revised schedule, which the creditor must
then post in accordance with subsection (1). S.C. Code Ann. §

37-3-305(4) (Supp. 2020).

of bona fide error pursuant to sections 37-3-201(6) and

37-5-202(7).

A. Substantial Compliance

The Department argues the defense of substantial
compliance did not apply to Cash Central's failure to
satisfy sections 37-3-201 and 37-3-305. It next asserts
that even if it did apply, section 37-3-305 required
lenders to file and post the maximum rate schedule, and
Cash Central was required to [*206] show it
substantially complied with both the filing requirement
and the posting requirement. We agree.

M["F] "Substantial compliance has been defined as
‘compliance in respect to the essential matters
necessary to assure every reasonable objective of the
statute.™ Brown v. Baby Girl Harper, 410 S.C. 446, 453
n.6, 766 S.E.2d 375, 379 n.6 (2014) (quoting Orr v.
Heiman, 270 Kan. 109, 12 P.3d 387, 389 (Kan. 2000)).
However, there is no recognized doctrine of substantial
compliance in this context. In Davis v. NationsCredit
Financial Services Corp., 326 S.C. 83, 86, 484 S.E.2d
471, 472 (1997), our supreme court found a lender
substantially complied with the borrower preference
statute by providing the borrower the statutorily required
information contemporaneously with her [***13] credit
application, even though it was not contained on the first
page of the application as the statute required. There,
the court found the purpose of the statute was the clear
and prominent disclosure of the information necessary
to ascertain the relevant preferences of the borrowers.
Id. at 86-87, 484 S.E.2d at 473. This case is
distinguishable. Here, the statutory provisions at issue
have a regulatory purpose. They provide filing and
licensing requirements that a supervised lender must
meet to operate and impose finance charges higher
than 18% APR in this state. The purpose of filing a
maximum rate schedule serves not only to inform
consumers, it triggers the Department's oversight of the
lender, which is critical to assuring the SCCPC's
objectives of protecting consumers, providing rate
ceilings, and fostering competition among suppliers of
consumer credit.

More than 1,600 of the loans Cash Central made to
South Carolina consumers exceeded 239.9% APR, and
the highest rate it charged was 246%. The SCCPC
allows supervised lenders to contract for and receive
loan finance charges at any rate they wish so long as
they meet the statutory filing and posting requirements.
M[?] If the lender fails to meet such
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requirements, [***14] the statute prohibits it from
imposing finance charges at a rate higher than 18%
APR. If we were to allow substantial compliance in this
context, supervised lenders would be able to charge
excessive rates without ever actually meeting the
statutory filing and posting requirements. Because the
legislature has given supervised lenders the freedom
[*207] to charge such high rates, such lenders must
strictly comply with the applicable statutory provisions.
We therefore conclude a defense of substantial
compliance is inapplicable.

[**797] We find the circuit court erred by determining
Cash Central substantially complied with sections 37-3-
201 and 37-3-305. HN9[':I"] Section 37-3-305 requires a
supervised lender to file a rate schedule with the
Department and post a maximum rate schedule in a
conspicuous place. It is undisputed Cash Central did not
file a maximum rate schedule with the Department prior
to April 2015. Because the statute requires both filing
and posting, Cash Central's compliance with only one of
these requirements would have been insufficient to
establish the defense. Moreover, no evidence in the
record supports the circuit court's conclusion that Cash
Central complied with the statute's posting requirement.
Jensen admitted Cash Central's [***15] website—its
only place of business—did not state the maximum
APR. Likewise, he acknowledged the fee schedule
Cash Central posted did not reflect rates for $750 loans
even though it offered loans ranging from $750 to
$5,000. The SCCPC evidences an intent to provide
consumers with information about the maximum rate a
supervised lender can charge. A posting that does not
provide the maximum rate does not achieve this
purpose. We therefore conclude that even assuming a
defense of substantial compliance were applicable, the
record does not support the circuit court's finding that
the fee schedule posted on Cash Central's website
substantially complied with the SCCPC's statutory filing
and posting requirements.

B. Section 37-3-201(6)

Section 37-3-201(6) provides:

Notwithstanding subsection (2), if a lender can
demonstrate with competent evidence that (a) any
failure to post rates properly filed under [s]ection
37-3-305 or failure to properly file these rates under
[slection 37-3-305 was a result of a bona fide error
or excusable neglect, (b) the rates were properly
posted or properly filed when the error or neglect

was discovered or brought to the lender's attention,
and (c) that no other failure to post or file rates has
been brought to the lender's attention by the
Department [***16] . or by [*208] consumers
within the previous forty-eight month period, then
the maximum rate of loan finance charges
assessable by the lender is the rate previously
properly filed with the Department[,] . . . provided,
however, the lender that has failed or neglected to
post rates or to file rates is subject to a civil penalty
of up to $5,000.00 payable to the Department . . . .
(emphasis added).

The Department contends the language of section 37-3-
201(6) suggests the legislature intended this statutory
defense to be available only to lenders that previously
properly filed a maximum rate schedule with the
Department. It argues Cash Central did not satisfy the
prerequisites of section 37-3-201(6) because it never
filed rates with the Department and it therefore could not
avail itself of this statutory defense. However, the
Department contends that even assuming the defense
applied and Cash Central satisfied the three elements,
Cash Central must roll back its contracted rates to 18%
APR, in addition to paying the $5,000 penalty. Further, it
asserts the circuit court erred in finding Cash Central
would have to recast its loans to 0% APR as opposed to
18% APR. We agree.

We find the circuit court erred in concluding this
provision [***17] excused Cash Central from refunding
excess charges to consumers. M[?] The provisions
of 37-3-305 are clear: to charge a rate higher than 18%,
a supervised lender must file and post its maximum
rate; if it fails to do so, it is not authorized to contract for
or receive finance charges over 18% APR. Although
section 37-3-201(6) creates an exception that allows a
lender to assess finance charges at or below the rate it
previously properly filed with the Department if the
lender meets the requirements of subsection 37-3-
201(6), Cash Central had never filed a maximum rate
with the Department prior to 2015. Thus, there was no
"previously properly filed" rate to apply, and even
assuming Cash Central established its failure to post
was the result of a bona fide error or excusable neglect,
it was not permitted to assess charges higher than 18%
APR. See § 37-3-201(2) (stating that a supervised
lender may contract for and receive finance charges "(b)
on loans with a cash advance exceeding six hundred
dollars . . . any rate [**798] filed and posted pursuant
to Section 37-3-305; or (¢) on [*209] loans of any
amount, eighteen percent per year on the unpaid
balances of principal® (emphases added)); § 37-3-
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305(7) (providing that with respect to the renewal of
maximum rate filings, "[i]f any creditor has not [***18]
filed a maximum rate schedule with the Department . . .
by the thirty-first day of January of the year in which it is
due, then on this date the filing is no longer effective
and the maximum credit service charge that the creditor
may impose on any credit extended after that date may
not exceed eighteen percent a year" (emphasis added)).
For the foregoing reasons, the circuit court erred in
concluding subsection 37-3-201(6) excused Cash
Central from refunding excess charges.

C. Section 37-5-202(7)

The Department next argues the bona fide error
defense of section 37-5-202(7) is likewise inapplicable
here. We agree.

Section 37-5-202(1) provides generally,

If a creditor has violated any provisions of this title
applying to . . . schedule of maximum loan finance
charges to be filed and posted [under section 37-3-
305] . . . the consumer has a cause of action to
recover actual damages and also a right in an
action . . . to recover from the person violating this
title a penalty in an amount determined by the court
not less than one hundred dollars nor more than
one thousand dollars. . . .

§ 37-5-202(1). In addition, subsection 37-5-202(2)
states, "A consumer is not obligated to pay a charge in
excess of that allowed by this title and has a right of
refund of any excess charge paid." (emphasis added).
However, subsection 37-5-202(7) provides,

[***19] A creditor may not be held liable in an
action brought under this section for a violation of
this title if the creditor shows by a preponderance of
evidence that the violation was not intentional and
resulted from a bona fide error notwithstanding the
maintenance of procedures reasonably adapted to
avoid the error.

The Department asserts that because the defense in
section 37-3-201(6) is more specific than section 37-5-
202(7), section 37-3-201(6) [*210] is the only
applicable statutory defense for failure to comply with
the maximum rate provisions.

We find the circuit court erred in determining section 37-
5-202(7) relieved Cash Central from any obligation to

refund excess charges to consumers. HNll["IT] Section
37-5-202(7) provides a defense generally available to
creditors while section 37-3-201(6) is a specific defense
available to supervised lenders for the failure to file a
maximum rate. Further, if the defense contained in 37-5-
202 were available for the failure to file a maximum rate,
section 37-3-201(6) would be superfluous. Thus, we find
subsection 37-3-201(6) prevails over section 37-5-202.%
See Criterion Ins. Co., 258 S.C. at 293, 188 S.E.2d at
464 ("General and special statutes should be read
together and harmonized if possible. But to the extent of
any conflict between the two, the special statute must
prevail.").

Next, the Department argues the defense in subsection
37-5-202(7) is reserved for clerical errors rather than
errors of law and [***20] the record failed to show Cash
Central maintained procedures reasonably adapted to
avoid the error. We agree.

Subsection 37-5-202(7) does not define "bona fide
error." The Federal Truth in Lending Act contains a
similar provision, which states that "[e]xamples of a
bona fide error include, but are not limited to, clerical,
calculation, computer malfunction and program[m]ing,
and printing errors, except that an error of legal
judgment with respect to a person's obligations under
this subchapter is not a bona fide error." 15 U.S.C. §
1640(c) (emphasis added); see also 15 U.S.C. § 1601
(providing the purpose of the subchapter was "to assure
a meaningful disclosure of credit terms so that the
consumer will be able to [*799] compare more readily
the various credit terms available to him and avoid the
uninformed use of credit, and to protect the consumer
against inaccurate and unfair credit [*211] billing and
credit card practices"). Black's Law Dictionary defines
the term "bona fide" as "1. Made in good faith; without
fraud or deceit. 2. Sincere; genuine." Bona Fide, Black's
Law Dictionary (11th ed. 2019). It defines "bona fide
error" as "[a] violation that is unintentional and occurs
despite procedures reasonably adapted to avoid any
such error" and states [***21] it "is sometimes a

6 The Department argues the circuit court erred in failing to
defer to its 1986 administrative interpretation that the bona fide
error defense of subsection 37-5-202(7) did not apply to a
lender's failure to file a maximum rate. M[?] In light of our
disposition of this issue, we need not address this argument.
See Futch v. McAllister Towing of Georgetown, Inc., 335 S.C.
598, 613, 518 S.E.2d 591, 598 (1999) (holding an appellate
court need not address an appellant's remaining issues when
the disposition of a prior issue is dispositive).
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defense to a technical violation of a statute that
otherwise imposes strict liability." Error, Black's Law
Dictionary (11th ed. 2019) (citing 15 U.S.C. 8§ 1640(c)).

Even assuming subsection 37-5-202(7) applies, the
circuit court erred in finding Cash Central's failure to
comply with subsection 37-3-305(1) was a bona fide
error. This defense requires that the violation was not
intentional and was a bona fide error. The circuit court
found Fox—the person responsible for ensuring legal
compliance—simply "forgot, due to innocent human
error" to file the maximum rate schedule with the
Department. Fox testified her failure to file the schedule
or realize this additional filing requirement was an

"oversight." Furthermore, Bridgette Roman, general
counsel for Community Choice and Fox's direct
supervisor, corroborated Fox's testimony that her

compliance outline was the only written procedure
Community Choice used to ensure compliance when
beginning operations in a new state. Fox acknowledged
her compliance outline specifically referenced the filing
and posting requirement of section 37-3-305 but
admitted it did not specifically refer to the Board or the
Department. Fox testified her file included the "Initial
Maximum Rate Filing Schedule for Consumer [***22]
Loans" form but she did not complete or file the form at
that time. Fox stated that eight months later, when Cash
Central applied for and received the license from the
Board, she did not recall whether it was required to file
anything else and stated that it was "pretty easy to
forget that [she] h[ad] this other piece of paper to file."
Fox was the only person who contributed to the creation
of the outline, Roman acknowledged she did not review
the outline to verify its completeness or accuracy, and
Cash Central had no other procedure in place that
required anyone to review the outline for accuracy. In
addition, Fox and Roman testified the outlines were
unigue to each state and there was no overarching
policy governing what information was to be included in
the outline. Based on the foregoing, no evidence
showed Cash Central's [*212] procedure of creating a
compliance outline was reasonably adapted to avoid the
errors here. Therefore, we find the circuit court erred in
finding Cash Central's failure to post and file the
maximum rate schedule was a bona fide error.

Finally, we find the circuit court erred as a matter of law
in concluding this defense allowed Cash Central to
retain charges it [***23] obtained in excess of 18%
APR. Cash Central admitted it failed to file the maximum
rate schedule with the Department. As we stated, until it
filed the maximum rate schedule, the maximum rate it
was permitted to charge pursuant to the SCCPC was

18% APR. Cash Central did not file this form until April
10, 2015. Therefore, all finance charges over 18% APR
that it collected from South Carolina consumers from the
time it began making consumer loans in South Carolina
until April 10, 2015, were excess charges. M[?]
Subsection 37-5-202(2) states consumers are not
obligated to pay charges in excess of those allowed by
the SCCPC and have a right to a refund of any excess
charges paid. We conclude this provision is a distinct
remedy, independent of a consumer's right to bring an
action for damages or penalties for the violation of a
failure to file. See § 37-5-202(1) (stating "[i]f a creditor
has violated any provisions of this title applying to . . .
schedule of maximum loan finance charges to be filed
and posted" under section 37-3-305, a consumer has a
cause of action to recover actual damages and "to
recover from the person violating this title a penalty in
an amount determined by the court not less than one
hundred dollars nor more than one thousand [***24]
dollars"); § 37-5-202(3) ("[l]f a consumer is entitled to a
refund and a person liable to the consumer refuses to
make a refund within a reasonable time after demand,
the consumer may recover from the [**800] creditor or
the person liable in an action other than a class action a
penalty in an amount determined by the court not less
than one hundred nor more than one thousand
dollars."). Subsection 37-5-202(2) provides "consumer[s
are] not obligated to pay a charge in excess of that
allowed by this title and ha[ve] a right of refund of any
excess charge paid." (emphasis added). The provisions
of subsections 37-5-202(2) and 37-5-202(7) are
mutually exclusive, and section 37-5-202(7) does not
excuse Cash Central from refunding excess charges.
Nothing in these provisions require Cash Central to
recast its rates to 0%; rather, they require it to [*213]
refund charges in excess of 18% APR. Therefore, we
find the circuit court erred in concluding Cash Central's
failure to file was a bona fide error and that it was
excused from refunding excess charges.’

CONCLUSION

For the foregoing reasons, we find the circuit court erred
by concluding Cash Central was not required to refund
excess charges to affected consumers, and the circuit
court's order finding in favor of Cash Central is

REVERSED.

“We note neither party has challenged the imposition of the
$15,000 penalty.
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Department’s Motion to Resume
Discovery and Scheduling Order





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT

South Carolina Department of Consumer Civil Action No. 2016-CP-40-02859
Affairs,

PLAINTIFF’S NOTICE OF MOTION
AND MOTION FOR RESUMPTION OF
DISCOVERY AND SCHEDULING
ORDER

V.
Cash Central of South Carolina, LLC,

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

TO: CASH CENTRAL OF SOUTH CAROLINA, LLC, Defendant above-named, and its
attorneys, JAMES Y. BECKER, ESQUIRE and MARY M. CASKEY, ESQUIRE

YOU WILL PLEASE TAKE NOTICE that the Plaintiff South Carolina Department of
Consumer Affairs (“the Department”), by and through its undersigned counsel, will move before a
Judge of the Court of Common Pleas for the Fifth Judicial Circuit, Richland County, South Carolina,
to be heard on the tenth day after service hereof, or as soon thereafter as this matter can be heard or
determined, at the Richland County Court of Common Pleas, Second Floor, 1701 Main Street,
Columbia, SC 29201, for an Order resuming management of the case, including but not limited to the
determination of liability, as well as for scheduling any necessary additional discovery and deadlines,
pursuant to Rule 7(b), SCRCP. This motion is based on the statutory and case law of this jurisdiction

which include the pleadings involved in this case.

HISTORY

This case was commenced by the Department of Consumer Affairs (“Department”) filing a
Summons and Complaint on May 6, 2016, under the South Carolina Consumer Protection Code, S.C.
Code Ann. Section 37-1-101 et seq. (2005) alleging that Defendant Cash Central, LLC, (“Cash

Central”) a Supervised Lender, had failed to file a Maximum Rate Schedule with the Department as
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required by S.C. Code Ann. Section 37-3-305, with the result that the company had assessed South
Carolina consumers loan finance charges exceeding those allowed by that Section and S.C. Code
Ann. Section 37-3-201(2)(a). Pursuant to S.C. Code Ann. Section 37-5-202, which provides that a
consumer is not obligated to pay a charge in excess of charges allowed by Title 37, and S.C. Code
Ann. Section 37-6-113, which authorizes the Department to recover excess charges paid by one or
more consumers who have a right to recover, the Department sought recovery of those excess
charges to South Carolina consumers. The excess charges sought were measured by the difference
between the 18% APR authorized by Sections 37-3-201(2)(a) and 37-3-305, and the finance charges
actually assessed by Cash Central which ranged from 146% APR to 246.6% APR depending on the
amount financed for the loans.

On May 5, 2017, Cash Central filed a Motion for Partial Summary Judgment on alternative
grounds. First, it alleged that the failure to file the Maximum Rate Schedule was excused by the
defense set forth in S.C. Code Ann. Section 37-5-202(7) for violations shown to be unintentional and
the result of bona fide error notwithstanding the maintenance of procedures reasonably adapted to
avoid the error. Motion page 10 of 22.

Second, Cash Central asserted that a defense set forth in S.C. Code Ann. Section 37-3-
201(6), specifically regarding errors filing or posting maximum rates under that section and Section
37-3-305, likewise excused the company from liability for the excess charges. Cash Central asserted
that the charged rates had been adequately disclosed on its own website grid of disclosures despite
Cash Central’s never having filed the statutorily required Maximum Rate Schedule in the first place.
In addition, this was asserted despite Section 37-3-201(6) providing no relief other than adjusting the
loan finance charges properly assessable to the borrowers to the rate most recently filed (which of
course had never been done during the first eighteen (18) months of operating) while subjecting the
lender that failed or neglected to timely filed and post rates to a fine of up to $5,000.00. Motion at 15

of 22.
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Third, Cash Central asserted a case law defense characterized as “substantial compliance,”

recognized primarily in the case of Davis v. Nationscredit Fin. Servs. Corp., 326 S.C. 83, 484 S.E. 2d

472 (1997). Motion at 19 of 22. Plaintiff in Davis insisted that the wording of S.C. Code Ann.
Section 37-10-102 required strict compliance with the placement of certain disclosures on a credit
application itself, rather than a separate form created by the Department, thereby invalidating the
disclosures made to the Plaintiff’s alleged class and subjecting the lender to substantial penalties. The
Supreme Court found that because the alterations authorized by the Department included the
disclosure elements required by the statute, which could be alternatively stamped on the application
if there was room or presented to the borrower prior to or contemporaneous with the application,
penalizing the mere failure to physically place the disclosures on the first page of the application
amounted to putting form over substance. By contrast the Maximum Rate Schedule was statutorily
required to be filed with the Department and posted in order to authorize a rate in excess of 18%
APR. In Cash Central’s case, the rates were not filed as provided in Section 37-3-305 until April 15,
2015, after the Board of Financial Institutions’ Consumer Finance Division had audited the company
and notified Cash Central of the omissions.

So far as posting, the Department had previously interpreted that a lender operating by
internet only could comply posting the maximum rates on its website so long as it otherwise
conformed to the requirements of Section 37-3-305. Cash Central asserted that it had complied with
this requirement through an internet disclosure grid that purported to list APRs available at various
maturities, rates and dollar amounts, after a consumer clicked a “choose your state” box and entered
various items of information. Cash Central further asserted through an expert witness that the grid,

which did not define categories of loans as set forth in the statute, was not only compliant but

1 The grid appears to describe various categories of unsecured loans.
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superior to South Carolina’s statutory scheme, even though no filing had been made to the
Department to allow regulatory review for compliance.

THE TRIAL

Trial was held on September 6 and 7, 2017. The Department’s and Cash Central’s witnesses’
affidavits were submitted and the witnesses were examined and cross-examined. Near the end of the
hearing the Court advised it intended to take the matter under advisement and ask one of the parties
to draft an order. Transcript at 518, Il. 3-23. Thereafter, Cash Central counsel restated its request
that the Court bifurcate the issue of liability versus remedy asserting there were issues not yet
addressed by the Court. In response, the Court stated “let’s cross that bridge . . . when and if we get
there” and indicated the Court would consider whatever further hearings, testimony or affidavits the
parties might suggest. Transcript at 520, 1l. 4-21.

On September 28, 2017, the Court issued a Final Order and Judgment for Cash Central,
finding the asserted bona fide error defense for failure to file a Maximum Rate Schedule under
Section 37-3-305(7) excused Cash Central from issuing refunds. In addition, the Court held that the
defense specifically for failures to file and post rates as provided in Section 37-3-201(6) shielded
Cash Central from any liability other than a civil penalty of $15,000.00 because the failure to file the
Maximum Rate Schedule initially had already been deemed to be excusable neglect and requiring
Cash Central to roll back rates to the 0% APR would be absurd given that supervised lenders could
legally earn 18% APR without filing or posting.

On October 12, 2017, the Department filed a Motion to Alter or Amend Judgment. The Court
issued an Order denying the motion was entered on November 27, 2017.

APPEAL
The Department filed a Notice of Appeal to the Court of Appeals on December 29, 2017. The

appeal was briefed and argued and resulted in a reversal of the Circuit Court in an opinion filed on
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September 1, 2021. S.C. Dep’t. of Consumer Affairs v. Cash Cent. of S.C., LLC, 435 S.C. 192, 865

S.E. 2d 789 (2021). The Court of Appeals specifically found the holding recognizing the bona fide
error defense under Section 37-5-202(7) to be in error because the failure to file was in the nature of
an error of law and not clerical. In addition, the Court held the action was distinguishable from an
action in which a debtor sought penalties and attorney fees, because the separate Subsection (2)
established independently that a consumer is not obligated to pay a charge in excess of that allowed
by the Code. Because Cash Central never previously filed or properly posted rates, it was never
legally qualified to charge rates in excess of 18% APR until it filed and posted. The Court further
rejected the Circuit Court’s finding that Cash Central qualified for a substantial compliance defense,
likewise because it indisputably had not filed the Maximum Rate Schedule with the Department, and
even if the Company’s internet disclosures could be construed as a posting, it did not meet statutory
requirements for stating maximum rates or rates for all loans. The Court also reversed the recognition
of the Section 37-3-201(6) defense finding that by its terms, the primary relief was to allow a lender
that inadvertently failed to renew rates as required to revert to rates most recently properly filed if
certain other requirements were met rather than reverting to 18% APR. Because Cash Central had
never filed any Maximum Rate Schedule, there were no previously filed rates to fall back to.
Therefore, Cash Central is required to refund excess charges to affected consumers.

Cash Central filed a Petition for a Writ of Certiorari on November 24, 2021. The Supreme
Court denied the Petition on June 27, 2023.

REFUND OF EXCESS CHARGES

The Department respectfully asserts that the primary, if not sole, issue remaining before the
Court is to ascertain information including, but not limited to, an updated calculation of excess
charges owed. The record reflects that at trial witnesses were reviewing and testifying about a
spreadsheet regarding the consumer accounts during the applicable period. The Department

anticipates that updates may be appropriate in the spreadsheet based on account activity that may
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have occurred since the trial. The Department requests that a hearing be set to require the production
of such spreadsheet and determine such scheduling or additional discovery as may be needed and
found appropriate by the Court.

CONCLUSION

The Department requests this Court schedule a status conference to resolve these issues and
move forward with the determination of refunds of excess charges to affected consumers.

RULE 11 CERTIFICATION

Pursuant to Rule 11, SCRCP, the undersigned attorney for the Department affirms that prior
to filing this motion, he communicated via telephone with opposing counsel and attempted in good
faith to resolve the matter contained in this motion, and that further consultation would serve no

useful purpose.

Respectfully submitted,

s/James C. Copeland

Kelly H. Rainsford, SC Bar No. 15907

James C. Copeland, SC Bar No. 100054

P.O. Box 5757

Columbia, S.C. 29250-5757

(803)734-4200

KRainsford@scconsumer.gov
Columbia, South Carolina JCopeland@scconsumer.gov

Dated: October 12, 2023 Attorneys for Plaintiff S.C. Department of
Consumer Affairs
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Exhibit 4

Cash Central’s First Request for
Extension to File





HAYNSWORTH
SINKLER BOYD

HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

SARAH P. SPRUILL

DIRECT 864.240.3220
sspruill@hsblawfirm.com

October 23, 2025

VIA EMAIL AND U.S. MAIL

The Honorable Jenny Abbott Kitchings e —
Clerk, South Carolina Court of Appeals RECE VISR D
1220 Senate Street

Columbia, SC 29201 Oct 23 2025
Re:  SC Department of Consumer Affairs v. Cash Central SC Court of Appeals

Appellate Case No. 2025-001581
Dear Ms. Kitchings:

This firm represents the Appellant in the above matter. Pursuant to Rule 263(b), SCACR and due
to the holiday schedule and counsel’s court schedule, we respectfully request a 38-day extension of
time in which to file the Initial Brief and Designation of Matter, making them due on December 19,
2025. Enclosed is our firm’s check to cover the cost of the filing fee (w/ mailed copy).

Please note service on counsel of record by copy of this letter. Thank you for your assistance in this
matter.

Sincerely yours,

HAYNSWORTH SINKLER BOYD, P.A.

Y

Sarah P. Spruill

SPS/sac

Enclosure

cc: Kelly H. Rainsford (krainsford@scconsumer.gov)
James C. Copeland (JCopeland@scconsumer.gov)
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The South Carolina Court of Appeals

South Carolina Department of Consumer Affairs,
Respondent,

V.
Cash Central of South Carolina LLC, Appellant.
Appellate Case No. 2025-001581

The Honorable Robert E. Hood

Richland County
Trial Court Case No. 2016CP4002859

ORDER

The time for serving and filing the appellant's initial brief and designation of matter

is hereby extended until December 19, 2025.
FOR ]jZOCOURT
I ]
CrE

BY

Columbia, South Carolina

FILED
Oct 282025

cc:
James Y. Becker, Esquire

Mary M Caskey, Esquire

Sarah P. Spruill, Esquire

Kelly Hunter Rainsford, Esquire
James Cochran Copeland, Esquire
Alexandra Cassidy Williams, Esquire
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Cash Central’s Second Request for
Extension to File





THE STATE OF SOUTH CAROLINA Dec01 2025

In the Court of Appeals
SC Court of Appeals
APPEAL FROM RICHLAND COUNTY

Honorable Thomas W. McGee, |11

Appellate Case No. 2025-001581
South Carolina Department of Consumer Affairs, .........ccociieiiniiiiiiee e Respondent,
V.
Cash Central of South Caroling, LLC,........cccoiiiiiiiieeeieeee e Appellant,

MOTION FOR EXTENSION OF TIME FOR APPELLANT
TO FILE INITIAL BRIEF AND DESIGNATION OF MATTER

The Appellant’s initial brief and designation of matter is currently due on December 19,
2025. Due to the December/ January holiday schedule and workload of counsel (including
upcoming court appearances, secure leave, and scheduled out of state depositions), Appellant
respectfully requests a second extension of time of forty days in which to file its initial brief and
designation of matter, which would result in a new deadline of January 28, 2026. Appellant asks

that current filing deadlines be stayed pending resolution of this motion.





Respectfully submitted,
HAYNSWORTH SINKLER BOYD, PA

s/Sarah P. Spruill

Sarah P. Spruill (SC Bar No. 68337)
One North Main, 2nd Floor
Greenville, SC 29601

(864) 240-3200
sspruill@hsblawfirm.com

James Y. Becker (SC Bar No. 64991)
Mary M. Caskey (SC Bar No. 76198)
1201 Main Street, Suite 2200
Columbia, South Carolina 29201
(803) 779-3080
jbecker@hsblawfirm.com
mcaskey@hsblawfirm.com

Attorneys for Appellant Cash Central
of South Carolina, LLC
December 1, 2025





RECEIVE]D)

THE STATE OF SOUTH CAROLINA Dec(012025

In the Court of Appeals
SC Court of Appeals

APPEAL FROM RICHLAND COUNTY
Honorable Thomas W. McGee, 11

Appellate Case No. 2025-001581

South Carolina Department of Consumer AfTairs, ........ccccoovvivieeiiiieiceeeeeeeee e, Respondent,

V.

Lash Canlinl 61 Bl Chpoling, TG ussummmmeosnpmsommnmsiomsas s s s Appellant,
PROOF OF SERVICE

[ certify that I have served the Motion for Extension of Time for Appellant to File Initial
Brief and Designation of Matter on all attorneys of record by electronic mail on December 1, 2025
addressed to:

Kelly H. Rainsford

James C. Copeland

Post Office Box 5757

Columbia, South Carolina 29250
krainsford(@scconsumer.gov
JCopeland@scconsumer.gov

Attorneys for Respondent

Stacey Car%eny, Legal Assistant





HAYNSWORTH
SINKLER BOYD

HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

SARAH P. SPRUILL

DIRECT 864.240.3220
sspruill@hsblawfirm.com

December 1, 2025

VIA EMAIL & US MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Re:  SC Department of Consumer Affairs v. Cash Central
Appellate Case No. 2025-001581

Dear Ms. Kitchings:

This firm represents the Appellant in the above matter. Enclosed for filing, please find a Motion for
Extension of Time for Appellant to File Initial Brief and Designation of Matter together with our
Proof of Service for the same. Also enclosed is our firm’s check to cover the cost of the filing fee
(w/ mailed copy).

If you have any questions, please give me a call. Thank you for your assistance in this matter.
Sincerely,

HAYNSWORTH SINKLER BOYD, P.A.

4

Sarah P. Spruill

SPS/sac
Enclosures

cc: Kelly H. Rainsford (krainsford@scconsumer.gov)
James C. Copeland (JCopeland@scconsumer.gov)
James Y. Becker (jbecker@hsblawfirm.com)
Mary M. Caskey (mcaskey@hsblawfirm.com)
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