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(on Monday, June 4, 2001, the following proceedings
were had:)

THE COURT: Members of the jury panel, as the baiiiff
indicated,"my name is Thomas Hughston, and I wbrk as a |
Circuit Judgé in_the State .of South,Carolina. i{ve been
assigned by the Chief Justice to preside over a term of

General Sessions Court here}in.Charleston County.

The Circuit Court of this State, which is the general .
.;rialeevei:cgurt, is .divided really into two di?isipns, One

we call the Court of Common Pleas or what we normally think . .

_C%gil Court. The other

A

we call the Court of General

.ﬁioﬁivewbeen“summoné&?$s*potentral-3ur6rs££or€£his week
of General Sessions or criminal court here in Charléston
County. We will be involved this week in the trial and the
disposition of cases in which the State of South Carolina
claims that someone has violated one of the laws of this
State. We've asked you to come in .this morning, anticipating

that we will need you to serve on a trial jury on cases this

week. I believe the Clerk has already called the roll of the

jury so we know who all we have here.

| I need to ask you some additional-questions at this
point in time to make sure that you are qualified to serve on
the jury. I'm going to ask a series of about ten or ﬁwelve

questions to you as a dgroup. If your answer is yes to any
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“to any question, please stand. T 1

quéstién, pléaée-stéﬁa ffom where you're seated so that I can

see that you are answering yes. I may need to follow up with
¢ ‘ .

some additional guestions to you.

So as I said;ﬁf'm going to-ask-‘a series of about ten

' or twelve quéstidﬁs tO‘ydu'as=é group. If your answer is yes

-

Is anyone present for juryfdﬁtyfwhofis not a citizen

' of the United States of America? TIf-s6, please stand.
' Anyone not a citizen of the United Statés: of America, please

A_stand.

No one standing.

Is‘aﬁyohe here on the j#ry‘who is not now a resident
of Chgrlééton County? You haynhave lived in Charleston in
the past, but You'ﬁe-éiﬁéé"méﬁed elééwhere, but you still got
your notice ﬁo be here today. Anydne nOt'now a resident of
Charlestqn County? _If so, pleéééfétaﬁd.

,No.onéfstandiﬁg.. o

.Is’éﬁYQne héfé‘for'ﬁhe:jury who' is undei the age of

187 If s0, ﬁleasé*Stan&. Ahybne urider 18;-plea5e stand.

No oné standing.
Is anyone here on thé jufy who is over the age of 657
If so, pleasevstand. Anyone'over”65§-
' Yes, ma‘am. Your name, ‘pléase.

A EOTEﬁTIAL’JUROR: My name is ‘Esther Machowski.

THE COURT: All right. - Under the law, you have the
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you want -.to, or you can choose to be excused. Which would
you like to do?

MS. MACHOWSKI: 1I'll stay..

w- "THE COURTE Thank .you. .-Thank you very much.
Anyone else over the age of 65? If so, please stand.
- No ;one :standing.
. Is anyone here for jury. duty .who is unab1e>tq read,
. write, speak,-of understand thevEnglish language? If ‘so,
'5please stand.

" No onems;anding. i :
,&@iﬁﬁggoégaégypggggnfEB#gQﬁgﬁﬁﬁﬁzg_%gss:than-a sixéh—giade

¢ |.. educationsor ;its equivalent? . If so, please stand. ‘Anyone

wgwithplessqﬂhan:a‘sixthég;adg education or its equivalent,
please stand.
No one standing.

Is there anyone on the jury who has been convicted or

have not been restored by pardqn_g;:amnesty? If so, please
-sﬁand.

No one standing.

Is there anyone on the jury who is a full—time‘teacher
or a full-time student? If so, please'séand.

No one standing.

option of serving or not. serving. You can choose to serve if

pled guilty in a state or federal court to a crime punishable

.. by imprisonment for more than one year and whose civil rights'f
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I5 there aryone on the jury who has a medical problem

" of ébmé°typé, such as a problem ‘with your heart, a back

problem, or something of that sort that you think.would
interfere with your ability to serve oﬁ'the jury this week? .

If so, please stand. Anyone with any type of medical

| problem?

'Yes;'sir. If you.would; come down"front,fahd I'11 .

'discuSS that with you. Tell me your name, please, sir.

'K’ POTENTIAL JUROR: Joshiua Robinson. -

(There was off-the-record discission at the bench.)
THE COURT: All right. 'Tﬁank-you.
j(Mr;'RobinéOn'returnsjto thg Jjury péﬁéi.)

TﬁE’COURT: All right. Anyone else with any type of

medical problem that you think?might‘interferé?with your

Z'abiliﬁy to serve on the jury this week? If so, please stand.

. No dne’élsé’standing;'

Is anhyone on the jury a county officer, a law
enforcement officer, employed within the walls of any
éourthouse? If S0, please stand;:uAnyone_a county officer
employed within the walls of any coﬁrﬁhouse;-please stand.

No one standihg.

Is there anyone on the juryrwho~has a child under the

-'age of seven for'whoh you - -have the duty of cﬁstody and care
:'and'you have not been able to make arrangements for someone

' to care for yoiur child while you're serving on the jury this
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week? If so, please stand. Anyone with a problem in regard-
to caring for a small child while you're serving on the jury
this week? 1If so, please stand.

No one standing.

~In addition to those reasons I've just gone over for

which I can excuse you from serving on the jury, there may be

|.. some particular compelling personal situation, such as a

problem with your job or family obligation or something of

that sort that makes it particularly inconvenient for you to

- serve this - week. I cannot excuse.you from jury duty on the

basiS-of_sych,gfpersoqal reason, but I can consider

tranSiérring you-to a#latqr term of court when you:might be

-able .to.make better arrangements to sexrve.on the jury or that

problem might not exist.

So as I said, I cannot excuse you from jury duty on
the basis of such a personal reason, but I can consider.
transferring you to a later term of court. So is there
anyone who would like to be considered for a possible
transfer to a later term of court? If you would, come down
front, and I'll discuss that with you.

"THE BAILIFF: Juror number 56.

THE COURT: Yes, ma'am.
(There was off-the-record discussion at the bench.)
THE COURT: Transfer number 56. They've got a

schedule there. Look and see when you would like to try it.
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MS. FAUST5~'A11“right. Thank you.

THE BAILIFF: Juror 143.

(There was- off-the-record discussion at the bench.)
THE COURT: . 143 will.be transferred. Step around

there and look at the schedule. She wants in the fall or

| 1ater on.

THE BAILIFF: Juror 157.

THE COURT: 157. . . -
(There was off-the-record .discussion at the bench.)
THE COURT: 157 will be'transferred.

THE BAILIFF: Juror 209.-

(There was off-the-record discussion at the bench.)

THE COURT: 209 is going to be excused for medical

'~ reasons. You're free to go. 209 is excused.

THE BAILIFF: Juror 147.

'(Thére was off-the-record discussion at the bench.)
THE COURT: You don't have to worry about that.
'(Mr:'Rbbertson‘returns to the jury panel.)

THE BAILIFF:  Juror 100.

" (THere was “off-the-record discussion at the bench.)
THE COURT: 100 will be transferred.

THE BAILIFF:  Juror 183,

/

(There was off-the-record discussion at the bench.)
THE COURT: dJuror 183 is excused. -

- All right. Anyone-elée}who”would_like,to be
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considered for a possible transfer?

No one else standing.

Let me tell you a little bit aboﬁt how we'll operate.
Normally we start work at 9:30 in the morning, 9:00 or 9:30
in the morning. We work till about one o'clock and take a
lunch break from 1:00 to 2:00, and we come back and Qe work

till about 5:00 or 5:30 in the evening. So those;arefthe

"hours that 'you should expect to be with us this week if you ..

dre ‘actually selected to be on a trial jury.
Netmaily'we select-thinteen.igrorg, twelve régular

jurors and one .alternate for the: trial of .each case: If

‘Youre ot “ofie:'Sf ‘the thirteen pecple selected to be on the

trial “Jury; Iflrfieieaseayou_and,g?&;yoqgto comé bé;k,at a
later time, actually to call in. sWe have a.call-in system
where you can call in and get insﬁrﬁctions as to whén'we want
you to come back so that we can pick a jury for the trial of
the next case.

So I'll try to keep you here for only such periods of

time as it's absolutely necessary for you to be here in order

for us to pick a jury and get started with the trial of a
case. If you're not on the jury that's actually going to try
the case, then I'll release you, as I said, and ask you to
come back ‘later on.

All right. You all can go ahead and put the names in

the box. And do we have the first case for trial?
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10

(THere was an off-the-record bench conference in the

"presence.of’thé”jﬁry panel bit out of the“hearing of the jury

panel.)
(said bench conferencé being ‘concluded, the following- -

A1

" THE COURT: “All right. Let's fee.” Is jiror number -

tén -- Otto Bell, I believe it is. Is Hé présent? . Jurer

number tei, I believe it is. :'Otto Bell? =

-~ "THE CLERK:" Ybur Honor, that's not oneé of the jurors

‘that was here this mérning. *

THE COURT: Oh, he's not here? He's not here. All

‘right. And then how about juror'number-sa,_charles Friexrson?

THE CLERK: Another juror that's not here, Your Honor.
THEACOURT: Not‘here?- How about juror number 69,
Rodney Dale Gordon? Is he present?
THE CLERK: Yes, sir.’
THE COURT: - If you would come up, Mr. Gordén, just ‘a
minute. I want to ask ybﬁ one thing.
(Mr. ‘Gordon complies.)
(Théfe was off-the-record discussion at the bench.)
THE COURT: Thank you very much. You're free to go.
Mr. Gordon, number 69, will be excused.
' (The Court gave thé following instruction to the Court
Reporter in the presencé‘éf'thé'jury panel “but out of*the

hearing of the jury panel:)
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_.lawyers. . I need you to go out in the hallway. All members

..of the jury pamel, if you would please go .out in the hallway.

11

THE COURT: That's on the basis that he was convicted
of a crime carrying more than a one-year prison sentence.
Put that on the record.

THE COURT REPORTER: Yes, sir.

(Whereupon, a jury is selected for another matter and
said jury goes to a jury room, after which the following
proceedings are had:)

THE COURT: Memberé of the jury panel, I'm going to
ask you to leave the courtroom if you would for just a few

minutes. I need to discuss some procedufal_matters with the

Don't gq_tooigagln Iuthink_lfll-cqli.you back in just a few
minutes. |

(Whereupon, the juty.panel leaves-the courtroom at
approximately 11:11 a.m.)

(There was discussion regarding another hatter, after
which the following proceedings,were had:)

THE COURT: All right. Bring the jury back in. Bring
all that panel back in. Bring that jury back in.

(Whereupon, a jury and the jury’panel'return to the

courtroom at approximately 11:25 a.m.)

(There was discussion regarding another matter, i
and the jury for the other matter goes to a jury room at

approximately 11:25 a.m.)
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o THE-COURTf? all right. Members of the jury panel

‘that's still seated in the audience;, I can release you at

this time. Of course, we*ll be glad to have .you stay with us

" if you'd like to, to obsétve the trial of this case today.

What IJWOﬁldAask'you to do is 'to call back in this

evening after six o'clock ‘to receivé‘'a recorded message. You

shouid'have'alreadiubééﬁwgivéﬁ]'I believe, ‘a slip of paper

-ﬁith.a.teiéphoné humber ‘on it, and there will be a recorded

meésagé on theré“%éilihg you whether we want..you to..come back
tbmbrrowiét 9:30 or'iofﬁb 6f'tomorfbw afternoon or perhaps
not until‘Thuréday,'depéhdiné upon how this case goes and so
forth. o | |

So we?Ii"be-gléd to have you stay with-usrifﬁyou'd

1like to, to observe the trial &f this caséftoday; bﬁt"you do

not have to.

Call that number that you've been-given. If you don't

" have that number, come forward, and-we'll give it to you

before“ydu iéave.”

- Thank you very much. You're free to go.
after éix:of610ck.’:"
(Wﬁereuﬁon,'theiﬁﬁry panel leaves the courtroom at
approxima&élf 11:26 a.m.) | o |
| | (Whéteﬁﬁbh} the hearing was redessed to the following
day, Wednéé&éy,'ﬁﬁne 6, Zodl,“éhd’other’matterS'were:heard

befbré the Couff;f
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(On-Wednesday, June 6, 2001, at approximately
2:52 p.m., the defendant being present .with Counsel, the
following proceedings were had:)A

THE COURT: All right. uMembers of the jury panel,
please give me your attention. I apologize fo; havipgAto'

send you out.-into the hallway‘and all. Hopefully, when we

" jury assembly-room. I'm hoping that they have included that
*in the plans; where we-won!t-have.to have jurors in the

;courtroom and Ehen . send, them out llke I just dld

_fThe reasonﬂI d'

cause I needed to dlscuss

the case. that was set.. for tr1al number one forhtrlal thls
afternoon. That case has been dlsposed of by the entry of a
‘plea, and I had to go.over all that w1th the defendant and
the lawyers. And I couldn't have you 51tt1ng in here while I
~was doing that,_discussing the case, because I wasn't sure

how it was going to turn out. So that's why I had to send

make sure that case was go}ng to be disposed of.

Hopefuily, as I said, in some of the counties now,
they have included in the courthouse what we call a jury
assembly room, and that's a room separate from the_courttoom
where the jury goes and they stay until such time as we

actually need you in the courtroom. And we send for you, and

'get-:into the new courthouse downtown, we'll have one central

' some matters w1th the attorneys and the defen"nt 1n actually.f

you out into the hallway so I could go over those matters and,
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they come " in andiﬁick é'jﬁry and getvstartedithat way.' And
hoﬁefuil§fﬁé'11"haﬁe»that when we get downtown. -
But we're ready now for the trial of the case, the
State againist Earnest, E-A-R-N-E-S-T, Battle, B-A-T-T-L-E.
18 thisfE. Battle?:

MR. MCGUIRE: He is:

'THE COURT: ~ If you would stand up, please, Mr. Battle,

””éndktufh1ﬁhét”Wéy'SO'Ehe“juryﬂcaniéee you

(The Defendant complies.)

'THE "COURT: Thank you. B That's Mr. Earnest Battle.

Mr. Battle, you cian be seated now.

‘He is the defendant in this case. Thefstate claims
thét he did violate some of‘the -- actually, three ‘different
violations; but they all relate to illegal drugs, cocaine, or
‘July 15, 199§ifﬁere’in Charleston County in the |
North Charleston county area:- |

Where in North Charleston did this take place? Where
did it take*ﬁlace? |

MR. BOSNAK: Jolins Street and ---

THE COURT: Johns Street?

MR. .BOSNAK: Yes, sir.: And Reddin Street.

THE COURT: . Johns and Reddin Street. In the: vicinit

'of Johns and Reddin StreétfinﬁNorth~Gharlestonson.July 15,

x'i§99}’ié"ﬁﬁétéﬁthe State claims this happened, some illegal

drug activity involving Mr. Battle on that -date at that
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location. And Mr. Battle has said, "I'm not guilty of any of-

those charges,"” and that's why we're going to have this trial
to see if the State can prove him guilty or not.

. I'give you that as background.infqrmation. Just in
case ‘any of. you happen, to know anything or think anything at
all about any factual circumstance that may be involved in:
the trial ofﬁthis_case, I'd like to know that now.

So is there any member of the jury panel who knows "

anything'or'thinks anything at all about anything to do with - |.

this case? If so, please sgand.'_Anyong on the jury panel

- ‘have -any ‘knowledge .of ;anything at all.to do with this case?

%nif7sé44please;standr

No.one . standing. - .
g Is-any: member of the jury panel related by bloéd or
marriage or do you know in any way Mr. Eérnes; Battle, the:
defendant, the gentleman down here at the fragt that stood
and turned that I introduced to you a moment ago? 1If so,
please stand. Anyone on the jury panel related by blood or
marriage or do you know in any way Earnest Battle? If so,
pléase stand.

No one standing.

I'd ask the attorneys involved, starting with the
Solicitor who is going to be trying this case, to introduce
yourself and call out the names of potential witnesses for

the State.
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MR. BOSNAK: *My name is Miké Bosnak: I'm an assistant
solicitor, an@ I'11 be " trying this case.

We will have*a Gregg Gould“with the Charleston Airport

“ipolice. - Anybody know M. Gould?":’-

We'll also-havedn Al Kuéthler.  He is with the North

-Chariéstén‘P@licé»De@é%tménb1 Anybody know AL?

' We'll also have ~---
THE COURT: Well, we've got some hands coming up.

1'11 get them. You ¢o ahead and call®out”all the names.

MR. BOSNAK: And we have a Detective Glen Campbell

with the ‘North Charléston Police Depattment; a William Hardin

‘with the North-CharleStbn Police Department; a

Lieutenant Melvin Cumbee with the North Charleston Police

Department; a Charles Hardin with the’'North Charleston Police

Department; a Mike Miller, formerly of SLED, the State “Law

Enforcement Division. We'll also have a

Jennifer Vanootegham, formerly with the North Charleston

 police Department, a LaShawn Floyd, and also a James Nelson.

THE COURT: All right. Anyone on the jury panel

- related by blood or’ marriage or do you.know in any way any of

. those persons whose names were' just called out to you? We

had several people Yaise theit hands. Stand up now if you

Wwould, please. - Anybody on the jury panel relateéd by blood o:
- marriage or do you Knmow in any way any’.of ‘those people whose

names weré-just called out to you by the Solicitor as
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potential witnesses for the State?
Yes, ma'am. Your name, please.

A POTENTIAL JUROR: Ninety-seven, Karen Lindow. I

believe Police Officer Cumbee. His wife Christy worked with
me a few months with the Commissioners of Public Works. She
no longer works with me or for the commission.

THE COURT: All right.  Thank you.very»much for that

information.

The lady over this side, "in.the blue. .dress, tell me

A POTENTIAL. JUROR:. Nancy; Wilson. .
_ THE. COURT: . Nahcy what? . -

. ,MS. WILSON: Nancy Wilson. ...

.THE .CQURT:. Your number?

MS. WILSON: .Forty-seven --.217.

THE COURT: What?

MS. WILSON: 217.

_THE COURT: 217. All right. What do you want to tell

: me?

MS. WILSON: I'm employed at Charleston County

Ayiation:Authority as a Delta ticket agent. I know the

officer that.works there. Vaguely, though. I .don't know him

personally. But I don't know if-that has any place or not.
THE COURT: Which officer is that do you know?

MS. WILSON: I believe . it's Michael.
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MR. BOSNAK: 1It's a Gregg Gould?

MS. WILSON: Yes, sir.

THE COURT: All right. You  just know him wheén you see’
him; is that what you're saying?

MS. WILSON: Yes.

" THE COURT: - All right.  Thank yoﬁ'very'mucﬁffor that
information. < | ,
Yeés, mavam, your name and number?

A POTENTIAL JUROQR: My name is Karen Meyer, and my

number ‘is 113. And I know Al Kuechler from my children, at

"least from my business.

"THE COURT: What do you mean by that?

MS. ﬁE&ERi He -- T own an uphOlstery'éhbp,_apd I've
done work for him. | |

' THE COURT: You own what kind of shop?

MS. MEYER: An upholstery.

THE COURT: Upholstery'shpp?

MS. MEYER: Uh-huh.

THE COURT: And you've done some upholstery work for

MS. MEYER: Uh-hubh. And I sort of know him because of
him stopping by.sayin§ "hi," "hello." |

THE .COURT: I see. So how long ago was the lasﬁ time
you would have seen him?

MS. MEYER: Probably a good six months.
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THE COURT: Ali right. Thank ?ou very much for that
infor@ation.

Anyone else with a positive response to that question?
If so, please stand. |

No one else standing. .

And, well, Mr. Crout also is an assistant solicitor

MR. CROUT: I think I've already appeared before. some
of you all yesterday. Thank you.

THE COURT: All right. - Is anybody on.the jury panel
related by blood or marriage or db_yoﬁ know in any way either
of these attorneys, Mr._Bosnak or Mr. Crogt,-the assistant

so}icitors that are going to be prosecuting this case? Has

anybody ever had any dealings with them other thanvsitting on
the jury yesterday? If so, please stand.

MR. CROUT: And, Your Honmor, I also need to tell them
a Mark Bourdon from our office. He lives on Folly Beach.

THE COURT: All right.

MR. CROUT: He will also be assisting in this case.

THE COURT: All right. We'll include him, also.
Anyone have any connection of any sort with sny of the
prosecuting attorneys? If so, please stand.

No one standing.

Mr. McGuire, we'll let you introduce yourself and

. co-counsel for the jury.
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MR. MCGUIRE: Thank you, Your Honor.

I'm Bill McGuire. " To my left is Ms. Leslie Sarji.

' She'll also be representing Mr. Earmest Battle.

- Defendant's witnesses ‘in the case: g , .

‘A Mr. Satitonio Jones, ‘a Richard Anderson, a Matt Wallace:

THE COURT: 'All right. . Anyone on: the: jury panel

relaEedfby'blddd 6r marriage or do you know. in-any ‘way any of

those potential witnessés.or either one of these lawyers? TIf

so, please stand.

MR. 'MCGUIRE: And, Your Honor, I shbuld-also add that
a Mr. JameS'ﬁéisoﬁ'also'gbes’by‘Eddie Nelson.

fHE COURT: All right: 'WiEhwthétvadditioh, anyone on
the jury §anéf”ielatéd by blodd or marriage or do you know i
aﬁ? way éither the WitnéSSesfot the*attornéys iﬁ&olved for
the defendant in this case? if so,vp1ease stand.

' No one‘étandiné.

All right. Mf; McGuire, dd”you want me to ask number
one and'pumbef two?J‘Did you get?that yesterdayé . Have you‘
gotten‘what that is? | |

MR. BOSNAK: Your Honor, may I approach?

THEtCOURT:‘ Yeé.’”Bthgofuyoul 

F(There was an off-the-record bench conference in the
presence of the jury panel but out of the hearing. of the jui
panel.)

(said benéﬁlconferenCe'beihg concluded, the followin
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proceedings were had:)

THE COURT: All right. 1Is any member of the jury
panel ‘or member of your immediate family -- and I would
define "immediate family" to be your mother; father; brother;

sister; a-child or children; a spouse, husband and wife.

Anyone on the jury panel or a member of your immediate family -

ever been employed by a law enforcement agency of any. type?
Police? Sheriff? Highway patrol? Anything like that? Anyone

on the jury panel or member of your immediate family ever

"been employed by a law enforcement .agency of any type?

-.:Yes, .sir. Your name and number, please.

 .A POTENTIAL JUROR: -David.Fender, 202. My stepfather

is. in law enforgement with the South Carolina DNR.

. ~THE .COURT: . Thank you.
Yes, ma'am. Your name and number?

A POTENTIAL JUROR: I'm Suzanne Carroll Ramsey,

number 26. My father was employed with the Virginia
Correctiéﬁal Institute, and he's deceased.

THE COURT: Thank you.

‘Yes, ma'am. Your name and number?r

A POTENTIAL JUROR: Willia Mae Smalls, 163. My dad

was ‘with...

THE COURT REPORTER: I can't hear her.

THE COURT: 163, Willia Mae Smalls.

All right. Ahyone else?
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No one else éﬁanding.,

THE COURT: Has any member of the jﬁfy panel formed or
ekpressed an opihiOn about any issue or métter_that may be
involved in the trial of this case? If so, please stand.-

No one standing. |

= Is..any member of the jury panelfawaregof dny bias or
prejudice either in favor of d:‘agaiﬁét the staté of South--

Carolina or the Defendant Earnest Battle? . Ié;so, please:

'fsﬁand. -

No one standing. .
Does énY'membér of the jury panel know of any reason

why you cannot give both the State of Scuth Carolina and the

‘Defendant'Earnest.Battle a fair_and:impartial trial in this

case? If so, pleése stand.

No one standing.

Does any member of the jury panel know of any reason
whatsoever why you shduld‘not'be_piéked and serve as a juror
in this case? If so, please stand.

No one standing.

Any additional -questions from the State?

" MR. BOSNAK: Only the ones 1've submitted, Your Honor .

THE COURT: All right. From the defendant?

'MR. MCGUIRE: Not in addition to the ones I've already

submitted.

THE COURT: All right. 1I'1l give these to the Clerk
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of Court, and we'll put them in the record. Court's
exhibits.

(Court'sAExhibité No. 1 and 2 were marked for
identificapidn.)

THE COURT: All right, Have you got a list?

THE CLERK: Yes, .Your ﬁpnor.

'THE COURT: Okay. _All right. We're going to‘follow

., the same procedures that we followed yesterday, in picking a

Jury in this case. 1I've asked the Clerk to prepare a list.

The first person drawn is at the top of the list, number one,

;. 311 the way down throygh the maximum number that we, would

.. Actpally, I've agked him to put more than that on

_there. They are placed on the 1list in the order in which

they were drawn. As soon as he“{inishes.getting that . list,
I'm going to give it to'therlawyers, and then we're going to
proceed to go over that list as we did yesterday.

I'd ask the lawyers to come up here a minute if you
would.

(There was an off-the-record bench conference in the

presence of the jury panel but out of the hearing of the jury

panel.)

(said bench conference being concluded, the following

. proceedings were had:)

THE COURT: All right. Members of the jury panel, I'm

going to call out the names now on the list. 1If I call your
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name, pléase>staﬁd-éciEhatJevepybody involved;here can see
who's standing in fesponsé to that: name. egd if you would,
mentally éaunt tdfaboﬁt£five1s6'thgtfphgxipan havé time to
look at you and locate you on.the;list, andthen you.qan sit
down.b So if.i cail your name,. please standrforlabbut five
seconds. | |
' Nancy Wilson. Thanklyou;
Diane Lathen. Thank you. .
.;Jaék"Bennétt,TJru Tharnk you..
Méfio Prioleau.
Gloria Hilker.
Frank Butler.
James Simpson.
Nicholas Sudano.
Vivian Huguléy:
Kahron'Nathaniel -- and I'm not sure of ﬁhe last name.
I can't read y'all's writing. |
THE'CLERK: -Snype.
THE COURT: Snype. Number 165. . .
‘ Nancy Tlevi. | |
Willia Mae Sm;lls.
Karan'Walkér, number 183.
Louise Hudsén.
Joseph Kmuﬁdsén;fc'

MR. AMUNDSEN: Yes, sir.> It's Amundsen.
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THE COURT: -Oh, I'm sorry.

MR. AMUNDSEN: That's okay.

THE -COURT: I was close. I apologize.
Melinda: Turner.
Gloria Smalls.

Elizabeth Dettrey. _ ' ¢

-Kathleen Brooks.

Joshua Robinson, Jr.

Jennifer Godwin. (Jennifer L. Marshall .Godwin)
Elaine Wilson.

Lana Nelson.

Eunjoo Yun.

Patricia McLoughlin.

‘Randall Hutchinson.

Joyce Dimartino, number 45.
Terry Newberry.

Jane Aldrich.

Teresa Davis Puckett.
David Fender.

Thank you. I must say for some;qf you, you cén sure

count to five fast.

(Laughter.)

THE COURT: Your life would go by in a hurry if it

were that quick. All right. We're ready to pick the jury.

Will the State accept or excuse juror number one?

25
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_ MR. BOSNARK:

second, Your Honor.

MR. CROUT:

juroxr number.-. .

-1

“ THE -COURT:
MR. CROUT:
THE COURT:

MR. MCGUIRE:

THE COURT: -
MR. CROUT:

Your Honor.

MR. MCGUIRE:

THE COURT:
MR. CROUT:
number 3 -- excuse

" "THE COURT:

26

Yes, sir. May I briefly -- just a
Your Honor, the State accepts

One?
Ongﬁ”
All}“right.
Defense accepts number one, -¥Your Honor.
Number tWo:

Theé: State accepts defendant numbér two,

' Defense acCeptsfnumbér ﬁwo, Your Honor.
Threée. |

Your Honor, the State aéceﬁts defendant
me -- juror number three.

T '’knéw what you meant."

How about the defendant?

MR. MCGUIRE: Accepts number ‘three, Your Honor.

'THE., COURT:

MR. CROUT:4
number four. |

‘THE COURf:

MR. ‘CROUT:

‘Number four::. -

‘Your Honor, the State would excuse juror

Number five.

' Your Honor, thé State accepts juror numbe

MR. MCGUIRE: Defernse excuses nutber five, Yodr Hono1
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THE COURT:

MR. CROUT:
number six.

THE COURT:

MR. CROUT:

- ‘number seven.

MR. MCGUIRE:

Your Honor. -
: - THE COURT:
. MR, -CRQUT:
numbei eight.

.MR. MCGUIRE:

Your Honor.
‘THE . .COURT :

‘MR. CROUT:

B

MCGUIRE:

THE COURT:
MR. CROUT:

MR. MCGUIRE:

- THE COURT:
.MR. CROUT:
juror numbexr 11.

MR. MCGUIRE:

THE COURT:

MR. CROUT:

27

Number six.

Your Honor, the State would excuse juror

Number seven.

Your Honor, the State would.accept Jjuror

Defense -accepts number seven,

‘Number eight.

.Your, Honor, .the State accepts

..Defense accepts--number eight,

Number nine.

Yoﬁr-HonQr, the State accepts number nine.

Defense accepts number nine, Your Honor.

Ten.

Your Honor, the State accepts number ten.
Defense accepts number ten, Your Honor.

Eleven.

Your Honor, the State accepts

Defense accepts number 11, Your Honor.
Twelve.

Your Honor, the State‘accepts
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juror number 12.

MR. MCGUIRE: Defense accepts number 12, Your Honor.
THE COURT: Thirteen.

MR. CROUT: Your Honmor, the State accepts number 13.

MR. MCGUIRE: Omne moment, Your Hono¥, if I could.

“(Defense ‘counsel confer:)-

MR. MCGUIRE: Defense accepts number 13, Your Honor.
THE COURT: Fourteen.
MR. CROUT: Your Honor, thé State accepts

juror number 14.

MRZ'MCGUIRE: Defense excusés number 14, Your Honor.
"‘THEFCOﬁRT{” Fifteen: | |
'MR. CROUT: Your Homnor, the State accepts
juroxr number 15.

MR. MCGUIRE: Defense excuses number 15, Your Honor.

THE COURT: Sixteen.
MR. CROUT: Your Honor, the State accepts
juror number 16.

MR. MCGUIRE: Defense accepts number 16, Your Honor.

" THE COURT: Sevénteen.
MR. CROUT: Your Honor, the State accepts
juror number 17.

MR. MCGUIRE: Defense excuses number 17, Your Honor.

THE COURT: Eighteen.

MR. CROUT: Your Honor, the State accepts

28
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juror number 18.

MR. MCGUIRE: The defense excuses number 18,

Your Honor.
THE COURT: All right. That's five.
Nineteen.

MR. CROUT: Your Honor, :the State would excuse

-jurer number- 19.

a THE COURT: Twenty.
MR. CROUT: Your Honor, the State accepts:
juror number 20.

THE_COURT: . -Any. challenge for .cause by”thé defendant?

o

MR. MCGUIRE: No.challenge,. Your Honor.

-THE- COURT: All right. I,bglie§e_that’s our twelve.
Everybody.agree?

MR. CROUT: Yes, Your Honor.

MR. MCGUIRE: Yes, Your Honor.

THE COURT: All right. We'll pick an alternate now. -

Will the State accept or excuse juror number 21 as the

-alternate?.

MR. CROUT: Your Honor, the State accepts

juror number - 21.

THE COURT: Defendant?

MR. MCGUIRE: Defense excuses number 21, Your Honor.

THE COURT: Twenty-two.

MR. CROUT: Your Honor, the State would excuse
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juror number 22.
THE COURT: Twenty-three. -
Mﬁ.“éﬁbUT} Your Honor, the State accepts

juror number 23.

MR;'ﬁCGUfﬁﬁf Defénsé excuses number 23, Yoﬁr'chor.

THE COURT: AanChéilenge"fbi‘cauée by eiéhéf side to

number 247 State? o .
MR. CROUT: No Challenge-ffdm'the State, Your Honor.
THE COUR%: Defendant? | h

MR. MCGUIRE: No, Your Honor.

fHE CbUﬁTﬁ Alllright. We have serving then.—¥ you
all check to make sﬁre I've rééordéd theséAcotreCtly: |
Number 1, 2, 3, 7, 8, 9, 10, 11, 12; 13, 16 and 20 as. the
regular twelve jurors énd humber-Z% as-the alternate juror.
Everybody aQree on that?

MR. CROUT: Yes, Your Honor. The State agrees.

THE COURT: All right. Defendant agree?

MR. MCGUIRE: Yes, Your Homor.. We agree.

THE COURT: Okay. All right.

Members of Ehe jury panéi, if I call your name, Please
éome forward ané‘have a seat over hére in the jury-box:

Willia Mae Smalls. (Black femalé'approaches.)

Melinda Turner. - (White feﬁéléfapproaches.)

Kathleen Brooks. ' (Black female approaches.)

Joshua Robinson, Jr. (Black male approaches.) -
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Jennifer Godwin. (White female approaches.)

.Elaine-wilson. (Black female approaches.)

Lana Nelson. (Black female approaches.)
Eunjoo Yun. (Asian female approaches.)
Patricia McLoughlin. (White female approaches.)

Jane Aldrich. (White female approaches.)

Teresa Davis Puckett. . (White female approaches.)
David Fender. (White male . approaches.)
And the alternate, Nicholaus Sudano. (White male

approaches.)

All rlght The flrst thlng I'm 901ng to ask thls jury’-

T &

to do 1s, 1f you wogld f11e out of the jury box,:follow the

:Ball;ff out of the courtroqm to a jury room. .23}1 send for

you just as soon as 1 can.

(Whereupon, the jury goes to the jury room at
approximately 3:23 p.m.)

THE COURT: All right. Any challenge to the jury as
it's presently constituted? By the State?

MR. CROUT: No challenge from the State, Your Honor.

THE COURT: Defendant?

MR. MCGUIRE: Yes,  sir, Your Honor.

THE COURT: I didn't understand you.

MR. MCGUIRE: Yes, sir.

' THE COURT: There is?

MR. MCGUIRE: Yes, sir.
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-1 - THE COURT: All right. Members of the jury panel, I

2  need7ybu to go out into the hallway for'a few minutes. 1I'll

3 ‘send for you just as ‘soon as I can.

g | " {(Whereupon;- the jury panel leaves ‘the courtroom at.
5 | approkimatéiy‘3:2§ p.m.)

. 6 g . *THEICOURTEﬁ'Allﬁright;*_M:Q3quu;re, what's your

~ - 7| challehge?’ = -

8 « . -MR:'MCGﬁIRE; Thank you;  Your Honer. I would make a

9 | Batson motion‘as to jurors:-- on your sheet, to the left,

¢§1 ' 10 it 's number 19 and 22, botHh black. males.

- . F 11 | THE c0URT:’ Why did you strike number 197

2 12 - MR.UCROUT: Your Homnor, with respect to jﬁrér

- 'is a nuﬁber 15, Mx. Karan Walkery'our~review of-NCI~records

; 14 | indicates that he.has'a COnviction:for aggravatedvassault --
j '_ 15 | excuse me, Youf ﬁcnOI. " Yes, sir;l Mx. ﬁalkefvhas a |

16 conviction for aggravated assault, Your Honor.

v THE COURT: Where was that and when?

18 - »'MR.'MCGUIRE: ‘Heﬂshouldnlt be_on!thefpanel if that's

19 | the case.

20 THE COURT: Well, anyway, nevertheless, he is. Still

21 | though -% show him thati: Show:him the record, what you're

LASER BOND FORM 8 0 FENGAD ¢ 1.800-621-6989

22 looking at.

y 23 (M. Crout'andfmr;xMcGuire :eviewidocumentﬁy-

——— “24" '~ 'MR. MCGUIRE: Your Honor, it appears to be a military

= 25 charde; maybe even overseas. There's no disposition. So it
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was just .an arrest charge.

If he states as an officer of the Court that he sat no
one else witﬁ a pénding arrest charge, I'm satisfied.-

MR. CROUT:- We sat no one else with a pending arrest
charge.

THE COURT: All -right, okay. All right. How about

--then for the alternate, number 32 -- excuse me --.22, why.did.

] you strike :that one?

"MR. CROUT: I apologize. That was the record I was
loocking at earlier. There appears to be, from a réview of
his NCIC.report, a trespassing conviction from '395.

«.THE.:COURT :Andwdid;you Sé@#aﬁanQdY else -- did you

«geat’ anybody -on the jury that has a trespassing conviction or

similar=type conviction? -
.MR. CROUT: No, Your Honor.

‘MR, MCGUIRE: I'm satisfied.

THE COURT: All right. All right. I £ind that he's
stated then sufficient racially néutral and gender neutral
reasons for striking those two jurors. So I do not uphold
the challenge to the jury.

Any other challenge to the jury as it's presently
constitﬁted? By either side? |

(There was no response.)

THE COURT: None. All right. Bring the jury back in.

What do you want me to tell the jury?
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MR. CROUT: Ybﬁr Honor, if I may?

THE COURT: Yés,_sir.

MR. CROUT: 1I'd like to approach.

THE COURT: 'éome’on up. Mr. McGuire, you might as
. N

well come up, too.

(There was an dffithe-record~bénchﬂconférénée, after

' which the following proceedings were had:) -

-.(ﬁhéfeubon, the jury panel returns to the éoﬁrfrboﬁ“at
approximaéelffééﬁs p.m.)"

THE COURT: Members of: the jury panel, I've Qot sohe

'!good'news for you. 1I've been informed by the Solicitor's

office that this is the last case that they intend to call
for trial this week. So your service on the jury is just
about over.

I want to thank you for sérving-on the jury. I know

" there's béen some inconvenience to have to have you come in

as we have, to be here to help us in regard‘tO"pickiﬁg a
Jjury. ‘We're not always able to control the docket and have

everything set up on the schedule as we'd like to have it

 done, but I assiife you we try to accommodate you and make it

as much of a small inconvenience to you as we possibly can.

I want to ask you before you leave: You know, I thini]

thaﬁiyou'Ve been expésed to two methods of picking a jury fo:

the trial of a criminal case this week; you ‘know, the method

V that;I use involving a strike sheet and then the other metho
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where you come down front, I believe, and stand and are
accepted and excused. I'd like to have a show of hands from
tﬁe jury panel as far és which method you prefer. ‘

(There was off-the-record discussion by the Court and
the jury panel.) B

THE COURT: All xright. Well, anyway, thank you very
much for being on the jury this week. You're free to.go.

The Clerk will be mailing your paychecks to you. You -
do get paid a small amount for serving on the jury. It's nbt

very much. If you-den't get your paycheck within the next

uxcquplQQOf_daysygqglmaphelglegk of Court's office and tell

them, -and they'll be sure to try to get ome to you.

Thank you very much. Ypu'r¢ §pee to go.

(Whereupon, the jury panél was excused at
approximately 3:32 p.ﬁ.)

(A brief recess was taken, and another matter was

heard before the. Court.)

. (After said recess, the defendant being present with

Counsel, the following proceedings were had:)

THE COURT: All right. Now, you all are not wanting

to do anything with witnesses or anything with this case

today?

MR. BOSNAK: That's correct, Your Honor, unless you'd

like to hear the motion today.

THE COURT: Well, I was going to do the motion, yes.




LASERBOND FOAMB @ PENGAD + 1-800-631-6989

10

11
12

13

14
15
16
17

18

19
20
2‘1
22

23

24

25

36

But, I mean, as far as after that? 'I'm just wondering
whether to go ahead and send the jury home or whether you
want to do the opehing statements after that .~

MR. BOSNAK: No, sik. We would ‘ask that you send the

jury home and let's start first. thing in the morning.
THE COURT: All'rijht. 'Bring the. jury out.

(Whereupon, the jﬁry'enters the'courtrbomuat

| apbrdximatéIY'3:44 p.-m.)

'THE BAILIFF: ° The jurors aré present, Your Homor.

'THE COURT: All right. We do have the jury with us;
and the defendant is present; aldhg With his attorney.

I apolégize'for‘keeping Ydﬁ-baéﬁ thefé'in‘the jury
rbom for this léngth of ;ime; but we wére working oﬁ some
:pfetrial matters and so forth in your absence, doing some
other tﬁings, and the procedures reqiire that I have you out
-of the ééurtroom whiie I'm doing those things. |

We're aéfuall? not going to be'abIe-to get started

"with'the>pfeéehtation of“the testimony and the evidence in

this caée'todéy. ' So I'm going to let you go home. I've got
to do some more work with Ehellawyerst

so I'm going?to let you”go_hoﬁéi ‘I*d ask that you be
back in the jury réom tdmOrfbﬁ'mbrhing*at nine o'clock.
wé'ii get started just as édbn as we can after that.

Is nine 6‘c1§ck a problem for anybodY?.:I saw a coup.

of looks and some grimaces and --"just grimaces in general,




LASER DOND FORMB @ PENGAD « 1:600-831.6909

10
11 .} the jury .for ‘the. tr1a1 of a case,?and the ]udge -—~b1ame it
13 .

.114;_

15

16

17 .

18

~19

20

21

22

23

24

25

Any dissent?

at, all about the .case unt11 the ‘case . is over. Once 1t is

.-over,. then you can dlscuss it with famlly, frlends, or anyone

started just as soon as we can after that.

ar

37

grimacing not-.at the particular hour or anything like that.

So everybody can be here at nine o'clock tomorrow morning.

(There was no response.)

THE COURT: Everybody' agrees with that.

Of course, you cannot discuss the <-:ase._~ You don't
know anything about it, really, other than the fact that the
charges have been made. But don't talk about it with family
or'fxiends-o; anyone e1se over the evening recess. If they
want to.kngw what.youﬁ;e doing} You tell them thét you're on

- R v

on me . —-.the judge spec f;cally told you not to say anythlng-

else. . The only time you're to discuss 1; is whén the twelve
of you are together at the conclusion of the case, in the
jury room, discussing and deciding_on your verdict.

-So ;{11 let you go home. I'd ask you to re-assemble
in this jury room back here, not out here in the courtroom,

in this jury room nine o'clock tomorrow morning. We'll get

Have a nice evening.
(Whereupon, the jury leaves the courtroom at
approximately 3:47 p.m.)

THE COURT: All right. Now we have Mr. McGuire's
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moﬁion éo suppreSS'evidence not disclosed by the prosecution‘
that‘I've read, ahd I presume a copy has been furnighgd to
the State and -- well, actually it's Ms. Sarji's motion to
suppress rather than Mr. McGuire's mdtién to suppress.

”.éo is what he‘says‘iﬁ here true, Mr. Boénakg

MR. BOSNAK: Your Honor, some of it's true. There are

+
v

certain circumstances behind this.
THE COURT: All right. Well, what he says is that
somebody, on-behalf of the‘deféndant, anyway, made a Rule 5

motion which requires upon request by a defendant: “"The

- prosecution shall permit the defendant to inspect and copy or

photograph any rglevant written or recorded statements made
by thé défendant oxr coéies thereof: in the possession, .
cusﬁody, ahd‘cbntrol of the prosecutiohﬁ the existence of
which is kﬂowh or by the éxércise of due diligenCe'may become
known tblthe”attorney for the prosecution.® And.that has to
be complied’with‘within 30 days of the request.

when-did you make the reqﬁést? |

MR. MCGUIRE: October of 1999, Your Honor.

THE COURT: October of '99. They say that yesterday,
I guess it was, he was informed that there was a statement,
recorded statement of the defendant, that y'ali intend to us

in the trial of the case.

MR. BOSNAK: Your Hpnorf.I don't know if it was Mond:

or Tﬁesday. Let me explain.
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' THE COURT: Well, let's see here. When do.you say you

got it?

MR. BOSNAK: Your Honor, I didn't find out

about it ----
THE COURT: When do you say you got it?

MR. MCGUIRE: Yesterday.

THE COURT: Yesterday.

MR. 'MCGUIRE: About three o'clock.

'THE COURT: About three o'clock, now 25 hours ago:

MR. BOSNAK: Your Honor, I didn't know there ‘were any

audiotapes until Tuesday, mysel€f.

THE COURT: Okay.

MR. BOSNAK: This case belonged to Mr. Rodney Davis
who is no longer with us. This case was Rule 5. The
disco&eiy was made back in 1999. As far as I knew at the
time, everything had been sent.

We called this case for trial, and I started going

through all the evidence. And on the front of the policé

report, there is a note that says: "Has audio of defendant
E. Battle talking with witness Shawn and C.I." -- which is
confidential informant.

I tried to find those tapes. I think I called --

‘nobody in our office had them. They were not in my file.

Oour investigators did not have copies of it. I called

Al Kuechlexr, which ---

39
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THE COURT: When did you start looking for them?

" MR:- BOSNAK Friday, Your Honor "'And'I'called -~

well, I called Offlcer North of the Charleston Police

Department also. And I called the case offlcer, Al Kuechler,

'on'this; and;heféot back in touch with me Monday;

~

And I'saidiw"hfen't'there some”tapes to this?® I have

a note here that says there are- some tapes

He‘sald. "Well, I can‘t remember 1f there:are‘any“or )
not. T will look and I'll check." |
1 thinhche ca1led me back Tuesday notning and said,
"Ies, thetelaiegsone tapes."
I.said, “Well}‘youeneed to bring them to my office as
soon as oossiblewbecanse‘I don't have a copy ofvthem.“

And I called Mr McGuire at that tlme to let h1m know

~ that there were some tapes I at that time did not know if

Mr. McGuire had the tapes or not but I wanted to lnform

Mr McGulre And I felt 11ke he would of course, call me
back lf he dldn t and he would probably call me if he did.

' The tapes came to our officé that afternoon. They

were on a micro}cassette' I had to have them transcrlbed on

regular cassettes, and I told Mr McGulre when I had them

" transcribed. ictually, Mr. McGuire 1istened'to it before I

did, Your Honot.

THE COURT All‘riéht; Anything else you want to say

MR MCGUIRE Your Honor, well, the police-report say
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the deal was captured on audio. That police report, I would
imagine, has been in -- the police report says that the deal,
the drug deal, was captured on audiol-‘fhat police report, I

assume, has been in their file for about a year and a half.

-I had it for a little bit less- than that.

But in all of my conversations with Rodney Davis, the
former prosecutor, we agreed on basically two things:

One is that he made representations that the police"

officers. did not actually see the drug transaction take placel

and that the audiotape involved conversations of only -the

conf1dent1a1 1nformant Mr Matt Wallace, who I ve recently

--.‘:v— I, e 4.".

'L"

%1earned hlS name I just knew that he was the C I. and that

he had conversatlons w1th LaShawn Floyd
- We were both operatlng under the fact that my cllent
was not on any tape. So I had, actually, information to the
contrary, that he was not on any tape.
I've prepared this case. I've been ready for trial on
three separate terms of court for this case. This case has,

ﬁiguratively'speaking, been on the eve of trial three

separate times. I've prepared that case, all the information -

that's been provided to me over the past year and seven

months, and I was ready. I'm just not ready to deal with

that statement that I got 25 hours ago.

MR. BOSNAK: 'Your Honor, if I may. I cannot speak to

what has happened in the past with Mr. Davis. There are no
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notes in the file, talking about what's been turned over and

" what has not been turned over. I-have not talked to

Mr. Davis. I don't kiiow Mr. Davis.

The State has made a good‘faith‘effort‘inathig‘case.
There is only'a short part, maybe:-20 or. 30 seconds, if tha;l
long, of the defendant on the tape, ¥Qur¥Hohor.znThe rest of

the tape basically concerns the confidential informant and

"'Ms. LaShawn Floyd.

MR. MCGUIRE: Your Honor,;of'éourse, brevity of any

statements made by my client certainly. is no indication it's

, going to take me a short time to deal with -that statement.

‘ can give-you sort-of a paraphrasing of it if you'd like to

hear that.
"THE COURT: Have you got a transcript of it?.

MR. BOSNAK: Yes, sir.

THE COURT: Well, let me see it.

MR. BOSNAK: Well, I don't have a transcript. I've
just”gotfthe tape; We haven't even had ‘a chance to make a
transcript.

“THE COURT: You haven't transcribed it?

MR. BOSNAK: No, sir, but we can. We will for

tomorrow. -
' 'THE _COURT: Well, what all does it say?

MR. MCGUIRE: Your Honor, I'll tell you what it says.

Basically, Shawn -- .LaShawn Floyd and the confidential

]
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.that Mr. Battle has. She'll be'testiﬁying'in this trial.

person or whatever. Floyd and somebody else are talking, and

.what do they say? .

‘on a three-way conference call basically. And this is being

43

informant were . speaking.
THE COURT: LaShawn Floyd. And who is that?
MR. MCGUIRE: LaShawn Floyd. She is a testifying-
cp—defendant --- |
THE COURT: Okay.
. 'MR. MCGUIRE: --- charged with the exact same charges

THE COURT: All right.  Floyd and the confidential.

“MR: MCGUIRE:...Yes, sir..
. BAnd-then she:basically. says, "Well,. hold.on," puts the

confidential informant on hold, patchesggqotpgr>blpck;male in

recorded. And she says, "E." She calls somebody by the
initial "E."

And that person responds, "Yes."

And she said, "I have a man on the phone."

"E" responds, "Okay."

And then she states, "He wants se#en, not nine,"
referring to ounces of cocaine.

And the black male responds something to the effect
of, "Oh, okay. So he's working -- -he's working on seven.
He's working on seven."

She says, "Yes."
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And then he says, "Well, Shawn; I'm around the corner.
You go ‘and talk to-Him for ‘a couple of minutes, and I'll be
there in a secénd."’ |
That's basically it? " I think that's pretty accurate.
MR BOSNAK: Like I''&aid, Your Homor, we'll maké. a
trangcript of it for tomortdw. |

. MR. MCGUIRE: And, Your Honor); we don't have to pause

" “very long. - Dées that statement fall within the -rule? It

clearly does. Should’ T havé gotten it within 30 days of

' 0ctobérf27,”399?:‘?esl And ‘I ‘got' it 25 hours ago. And now

want to ask for more tiine ‘if I have to address that
statement:.
THE COURT: Of course, you've got two of the -- of

course, we've got the first part of the rule that applies tc

" it. That is 5(A) (1) and then (a), of course. And then

you've got the last part of that, paragraph three, time for

disclosure. And then 'you've got a continuing -duty to

" "disclose. And then you get down to failute to disclose,

" failure’to comply:.

MR. MCGUIRE: And, Your Homor, I think i mentioned i
my motion that my client faces a mandatory miﬁimum of
25 years if convicted.® It's just not fair that® he has
13 hours to deal with this statement.

THE COURT: Well, I don't know whether a lot more tj
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" would help you or not..

MR. MCGUIRE: Well, Your Honor, I did prepare the case

over the past year and seven months based on the information
provided to me and based on the conversations with

Rodney Davis that my.client was not. on the tape. This
changes everything. Not only do I have to adjust ---

. THE COURT: I agree. In view of the length of time

. particularly involved .and all,.since October of '99, you

f 11 )

e

know, I'm gping to grant the motion to suppress the use of

what the State claims is a recorded statement :from the

ﬁdefendant that was, nptvdlsclosgq,untll yegterday

All rlght Anythlng else°4u

LA

‘_MR. ngUT: Your Honor, with respect to that ruling,

..as Mr. McGuire stated, .that if he,had this case ready for

trial three times, it seems some diligenceﬁon the defense

part would be to listen to the audiotape to hear exactly what

is on it, especially in the ruling of Rule 5(C) which is the
continuing duty to disclose, once Mr. Bosnak was aware that
this tape was in existence and that Mr. Battle may'be on the
tape. Actually, it was given to'thg defense before ﬁrial.

The defense will have the opportunity to cross-examine

Ms. Floyd since she is going to testify and testify that she

was talking to this gentleman on the telephone, then patched
the call to her uncle, Mr. Battle, the defendant in this

case.
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So'cértainly'ﬁhét tape should be coming inﬁélevidence'
and then subject to cross-examination as to who the person
Was that'é on the other‘end of thié phone conversation.

Certainly, the remedy that the'aéfense is propesing is
overly harsh and prejudices’the 'State too much for ﬁhe error;

bffthe ruling itself. "I meAn, he's had two days to prepare,

and he's I--

i:THE,COURT: Well, both sides have had since October

of '99 to piépare. T presume that report -- let ‘me see.

When was that report written up that says that the tape wis -

Z2 that you were looking for it when you -- that you
suddenly -- when was that written up?

MR. BOSNAK: Your Honor, I don't have any idea ---

THE COURT: Well, let's look at it.

MR. BOSNAK: --- who wrote this or ---

THE COURT: Well, Ehat's when you found that, right?

MR. BOSNAK: Yes, sir. But I didn't start on this

“case until about a few days ago.

THE COURT: .Well, I know that. But it's been in the

' possession of the=poliée'since‘it,was done. I would presume

it was done within a few days afte: the -- after the date of

the report. 7-15-99. 7-15-99? When is the date this

supbosedly took place? I don't have,ﬁhe’indictment.

_MR. BOSNAK: 7-15-99, Your Honor.

'THE COURT: All right. So the date of the report is
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7-15-99. So it's been in existence and in the -- and with
the ability of the prosecution to obtain it since then.

So...

MR. BOSNAK: Your Honor, let me just restate this.

THE COURT: Okay.

MR. BOSNAK: Evgrythipg had been Rule 5 when I
obtained the case. There'&és noirécoxd_of what had been
éiven to Mr. MéGuire. Mr. McGuire did not send us a letter
back, stating what he had received under Rule 5.

THE COURT: Well, I don't know. Did he get anything?

MR. BOSNAK: Yes, sir,_\Heugot'thé drug report.

'THE_COURT: Well, .what was in your file showing what

was sent to him?

MR.ABQSNAK: I don't have anything, Your Honor. I
mean, I have everything stamped Rule 5, all the paper
documents that we sent him.

THE COURT: Okay.

MR. BOSNAK: But I didn't know if he was in possession
of those tapes or not, but I was just going to double-check.
I called him as soon as I found out about these tapes and we
were moving forward with,them, Your Honor.

THE COURT: Anything else?

'MR. MCGUIRE: I don't think I have to respond,

Your Honor.

THE COURT: Anything else?




LASER BOND FORMB @ PENOAD+ 1.500-631.8885

10

i1

12

13

14
15

16

17

18

19
20

21

22
23

24

25

48

MR CROUT:' Your Honor,,oncé’again,.the diligence on

the defense part they were aware of the ex1stence of these

tapes. Mr Bosnak was not in our office when this case. was
initiallyiassigned.
THE COURT: How was the defendant aware?

MR. MCGUIRE: Your Honor, I've got ' to respond to that.

THE COURT: Well, I mean, héw was hé aware?

Mﬁ 'CﬁdUT- Apparentiy;xﬁe*s saying”that Davis had

'conversatlon w1th hlm about what was:-and wasn't on the. tape.

THE COURT- After he found out yesterday°

‘ MR MCGUIRE- No, sir.’

MR. CROUT No.

MR. MCGUIRE: Your Honor, I can shed some light on

THE COﬁRT: 'Okay' June 6. "Further, défense‘cOunsel
spoke to former prosecutor Rodney Davis on’ June 6 2001'l is
what he says.

MR MCGUIRE And Your Honor, that conVersatlon was'

to verlfy previous conversatlons that I've had with Mr. Davi:

in preparlng this case for trial

THE COURT : Okay. That's the way I read’ it, but

anyway

MR MCGUIRE. In an effort to -i-

THE COURT As I understand 1t the defense didn't

£ind out about the tape until yesterday
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MR. MCGUIRE: That's true.

MR. CROUT: No. The defense knew that there was a
tape that was made. The defense wasn't aware that their
client allegedly was on this tape.

. THE COURT: Okay. Well, that's the guts éf-itp
That's the guts of,it;

MR. MCGUIRE: And, . Your Honor, I was told that my .

.client was not on the tape.

MR. CROUT: What I'm saying, there has to be some
diligence on the defense part to listen to the tapes at some.

point if this case was being.called for trial.

MR. MCGUIRE: And I got them yesterday and listened to

- them.

MR. CROUT: Apparently this case was notified that it

.was going to be a life without parole or some notice of that

made on the 12th of June of 2000. My point is: If the case

had been ready for trial with other solicitors and the same

.defense attorney and that he was aware that at least there

was a tape made, it seems like there should be diligence on
his part to listen to the tape énd see what-is and what isn't
on it.

THE COURT: Well, I mean, he could presume. EHe coﬁld
presume that his client wasn't on it.

MR. MCGUIRE: And, Your Honor, the police don't give

me those tapes. They give them to the prosecutor and ---




o)

" LASERBOND FORMB @ PENGAD+ 1-800-891-6988

T B

10

11

12

13

14
15

16

17

18

19.
20 ©
21

22

23

24

25

50

THE COURT: ‘Wé11,~I'appreciatepthg_position., I
appreciate your position. - I've ruled. I.grant the motion tc
suppress.

-MR;“CR@UT; ﬁhahk-yoﬁ;~Your Honor. -

| THE "COURT: -All.right:- ERRETE -

MR MCGUIRE:- Your.Honor; I:can move this aleng prett)

fast, I think. I don't have any objection to the remainder

‘of the tape at this pointil I'm stillfactually listéning to

it.

The bnly'dﬁher-motions%l‘would have would just be to

~ verify that there's no other statements from my client that

are going to be: in evidence against him.. In compliance with

Rule 5, I'd request a Jackson-Denno hearing if. necessary.

~MRm'BOSN§K; Your Honor, he&went_through the records

yésterday. I went éﬁer to his office and went through the
whole record th§ﬁ~15had;‘and anything else he wanted to make
copiés 6f, of-‘course, I made copies for him.

'THE COURT:  If.he 1ooked-th:ough the records, is ther
anYthihg'elsé he'd want? - |

MR. MCGUIRE: No, Your Honor. Your Honor, I've had a

lot of officers’take~the stand and say,}"WeIl,,by the way,

it*s not recordéd;'but your client :said this." And I'm

_asking~—4'if"thétfs gcinguto-happen, I need to know it.

'THE COURT: Do you know of any other statements that

“thé.defendantts5made-to:anybédyxthatmyou'haven't disclosed-?
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‘MR. BOSNAK: - No, sir.

THE COURT: All right. )

MR. BOSNAK: We have disclosed a letter that he sent

to LaShawn Floyd. Mr. McGuire has a copy of that.

"7THE COURT: You know about that?

MR. MCGUIRE: I have that, Your Honor.

' “THE COURT: -All right.

.-MR.. MCGUIRE: 1I'd move to sequester all .of the
witnesses involved in the case.

"+ THE.COURT: Any reason not to?

i MR BOSNAK:NQ;;sir‘ SRR S

iE(TH*iRdléibéingfinvbkedr~the%Coﬁnpggave;the}foliowing

instructions:). ., ldgda s

' .. ¢. THE“COURT: All-right. Both sides do that. Both
sides keep your witneséeS‘out.

Of course, you have one witness .if you need.to --
you'll have to have that -- keep them in there.

.Anything else?

MR. CROUT: Yes, Your Honor. . To clarify;one point,
now thdat the Court's ruled that the copy ofrthe tape cannot
be played to the jury, is the State still precluded from
having its witness testify as to the substance of the
conversation between her and the defendant?

THE COURT: I haven't had that question come up yet.

I haven't been asked to rule on that. As I understand it,
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the motion was to.suppress:

Well, let's see: what you did ask for: Suppression of

. the portion of the audiotape that contains statements -

allegedly made. by the:defendant .-
- Let ime -see’ your ruke book back again. .= .
(Mr. McGuire complies.).

THE COURT: - All right. -

“MR. MCGUIRE: Your Honor, I might.be able to speed
things up.
THE COURT: All right.

MR.:MCGUIRE: I can't make a good faith objection to

the testifying co-defendant, Ms. Floyd, from talking about

any statements made by my client. I'don't think it would be

~hearsay. I think it would be a statement of my.client, a

pérﬁy-opponent, used'against;him,,and I just can't.make‘a
good faith objection to thati
. THE COURT: Well, apparently, he's saying he's not

going to object to it: ' If he doespktfobject,.then you don't
have a problem ---

MR; CROUT: Yes, sir.

THE’ COURT* ----in view of that.

MR. CROUT: Yes, sir. |

MR. MCGUIRE: I, really, object to the recorded

statement. - -

THE COURT: Your motion is to suppress the playing:of
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the tape?
MR. MCGUIRE: Yes, sir, Your Honor..
THE COURT: -All right. And I've granted that motion.
MR. CROUT: Your Homnor, "I thought we were just -- the

playing of the portion that talks about his client.

THE COURT: Are you going to try to play -- are you
going to try to edit.it;out where there's nothing -- where
the responses from his client are not played to the jury?

MR. CROUT: Yes, sir.

THE COURT: Well, we'll see‘how that- goes. All right.

.We'll.see: how that goes 4 Anythlng else°

MR MCGUIRE v Your Honor, I would make. a- motlon to

THE COURT: Then I'll deal with that if it comes up.
All right.

MR. MCGUIRE: That's all I have, Your Honor.

THE COURT: All right. We'll be in recess then till
nine o'clock tomorrow morning.

Here's your . book back.

MR. MCGUIRE: Oh," Your Honotr. I would ask that my
client remain out on bond.
THE COURT: 1Is he out on bond?

MR. MCGUIRE: He is, Your Honor.

THE COURT: All right. Mr. Battle.

o.-exelude. any* X~ evidence 'if there is..any. I'm not aware of
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- -THE DEFENDANT: Yés, sir.-

:THE ‘COURT: I could keep you in jail overnight, but
I'm-going to-let you go if you promise-to be back tomdrrow
morning at nine o'clock.

' 'THE DEFENDANT: - Yes,-siri’ '

THE COURT: "Will you be back tomorrow morning at

<

THE DEFENDANT: Yes, sir.

THE COURT: If you‘*re not bagk, the trial will'go on

in your absence. Do you understand that?*

THE DEFENDANT: ' Yes, sir.
"THE COURT: All right.

MR. MCGUIRE: - Thank you, Your Honor.. .

THE COURT:- Nine o'clock tomorrow morning.
(Whereupoh, at approximately-sioa p-m., the hearing
was ‘recessed to‘the~following-day, Thursday, June 7, 2001,

at 9:00 a.m.)

54
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(on Thursday, June 7, .2001, -at approximately .

9:00 a.m., defendant being present with Counsel Mr. McGuire,

~ the hearing-reconvened, and the following proceedings were

had:)
THE .COURT: . Thank you. -Please be seated.
Are you ready -to go-ahead with the trial?

"MR. MCGUIRE: Yes, sir. :She'll come right in.

“(Refers to Ms. Sarji.)
THE COURT: Okay.

MR. MCGUIRE: - The only matter I would have: There is

a letter. There is:a lgtter:g%égggq;y;wxitten by ﬂr,zgattle
and sent to-a co-defeﬁ@ant,;Ms;—S@ﬁygﬁg}gyd, LaSha@n Floyd,
and I would-move:-to:redact a P°F§i9ﬁg9§&the letteiﬁwhere my
client apparently seems.to indicate that he and the
co-defendant Eddie Nelson are facing life. And I think that
the jury could surmisé that that's based on his prior record,
that they're going to know what the co-defendant
Lashawn Floyd is facing when I ask her how many years she's
facing if she was convicted and ---

THE COURT: Do you intend to introduce the letter?

MR. BOSNAK: Yes, sir.

THE COURT: Let me see it.

MR. BOSNAK: I just have a copy of it right now.

THE COURT: Okay. Let me see the copy.

(Document tendered to the Court.)
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' THE ‘COURT: Your:motion is what, Mr. McGuire?

MR. MCGUIRE: Yoﬁr Honor, my métion would be to redac

two portions. of the letter.. Sort of in-the first maybe five

inches of the first page where it states: "You know me and

-Bddie is facing life:" And-then ---.

" THE -COURT: -All right.: Okay.  What else?

MR.. MCGUIRE: And then on the ‘second page towards the

- very -- at the very bottom it indicates that this is her

first offense. "You won't be in much trouble.  It's your

first offense," or something to that effect, by'implication

" saying that he .and-Eddie have a prior record.

I can barely read the bottom part, but I see the

phrase "It's your first offense." ' It. says

'something-something"because this is your first offense. "

I think by implication that the jury can figure out that my

client has a prior record.

So - I'"d just move to exclude those fwo parts.

- THE COURT: What do you all want. to say about. that?
Do you oppose the motion? |

MR.- BOSNAK:- Yes, sir, I do.

THE COURT: All right. Wwhy?

MR. BOSNAK: Your Honor, under the rule'oi

completeness, I think when you leave out parts of it and

‘leaves some things out -- the defendant was intentionally

tryiﬁg”to -- intentiomnally, to bribe, if you will, by using
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Mr. Condon's name and the bail bondsman to get this young

‘lady to plea because she didn't have a prior criminal record.

And basically he's trying to go play on her sympathies and

things, Your Honor.

MR. MCGUIRE: And, Your Honor ---
THE COURT: -.I'll deny your motion at this time. .But

when it comes up, if you want to present this, you can renew

‘your motion-at:that time. AI'll'think,about it between now

and then. . I deny your motion.

MR. MCGUIRE: Thank you, Your Honor.

-THE .COURT: .I..deny your motion,- -

'MR;%B@SNAK: ~Thank-you, -Your. Henor. It alSOwShOWS
guilt, ‘Your Honoxr. - -

- THE COURT: All right. Anything .else before we bring

‘the jury out?

Did you discuss the situation with your client?

MR. MCGUIRE: I did, Your Honor. We're ready to go

forward.

MR. BOURDON: Well, Your Honor, with respect, you

know, the State may have .one issue to address with the Court
at this time.

THE COURT: All right.

MR. BOURDON: Sir, with respect to the Court's ruling
yesterday on ---

THE COURT: Well, if you've got the tape, let's just
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" deal with it when you get ‘to the tape. I'd rather deal with -

it when we get .to the tape. -

" MR. BOURDON: * Yes, sir. Thank you.

THE COURT: Brihg thHe jury in. Let's get the'jury.

Let's get going: ‘I'm going to-appoint Mr. Fender-as the .

" foreman, so hold ‘him back.

-~ “(Whereupon, 'the jury enters the courtroom at: .

" approximatély "9:25 a.m:)

- "THE _COURT: AX1l right. We.have the jury with us. T .
hope you had -a nice evening.:

Mr. Fender, I am appointing you;aS%foreman of the

’"jhry-‘ If you would, occupy that seat at all times during the

trial.
And the alternate juror, Mr. :Sudano. That's the seat

we reéserve for the alternate juror. -So-if'you_would,*occupy

that seat at all times during the trial.

"'The'rest'of you are free ‘to sit anywhere you like in
the jury-box at‘éucH«time~as you. come ‘and -go from the

courtroom. But if you would, let the foreman sit and the

" alternate sit bick there.

'I'd ask 'the Clerk to swear the jury, pleaéeu‘

THE CLERK: 'Yes;,YourJHonof;
(Whereupdﬁ,“the’jury,was~du1y’sworn by the Cle;k.j
(Ms. Sarji enters the courtroom.)

THE COURT: ' Thank you.
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1 Mr. Fender, in addition to. sitting in that eeat, it

2 will be your job as foreman of the jury to preside over the

3 jury deliberations at the end of the case when you're

4 considering your verdict. .Your vote counts no more than

5 -| anybody else's vote in deciding this case; but it's your jobﬂ

6 to get the discussion going, keep it on track,  and report to
-7 | us.when you've reached;avyerdict. Also, if the;e is any need

8 | for you as the jury to communicate .with me about any matter
.9 ] during the course-of the trial, you would be the jury
.10. . spokesperson here in court for-that.pu;pose. |

The oath that you. just took was an oath whereby you

A sidore you would declde thls case based on the ev1dence

«iB | presented to you from this,thness stand~andamyplnstqpctions
‘14 | to you onithe law. . | |
15 - I really don't know any more about this case at this
16 point in time than you do. All I know is what I've told you
17 earlier. The State of South Carolina claims that
18 Mr. Earnest Battle, that I -introduced to you yesterday --

19 | that Mr. Earnest-Battle .did on July 15, 1999, up on Reddin,

20 R-E-D-D-I-N, Reddin_Road'iniNorth.Charleetpp violate some of
21 .the laws.ef this State. One of the charges is what is called
22 trafficking in cocaine; another one that's charged,

23 conspiracy to violate the narcotics laws of South Caroiina;
24 and then the other charge is possession with intent to

25 distribute cocaine within a half mile of a school.
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Those are the charges that the.State has made against
Mr. Battle. Mr. Battle has said; "I'm not. guilty of those

charges." And that's why we're going:to have. this trial, to

- gsee if the State can 'prove him guilty or not.

-A'‘person who is charged is never required to prove .

himself innocent. The burden of: proof is on the State to

‘convince 'you by the evidence presented here in court that

he's guilty beyond:a reasonable doubt. If the State doesn't
do that, “then he's entitled to a verdict of not guilty.

Really, -the question that you will answer when you go

back into the jury room at the: conclusion.of this case, the

ultimate question is: - Has;thelstate met_theiburdénvof proof
in regard to the charges that it has made against Mf. Battle®
You are the sole judgés of the facts of this case. 1
don't have anything to do .with the facts. My job is to make
sure that both sides follow ﬁhe.rules.in presenting the fact:

to you. We have certain rules of evidence and rules of

 procedure that they are supposed,to-follow during the
- preseritation of the facts. My job is to make sure that they

" follow those rules.

”PIObably during the course of the trial, one or more

" of the attorneys-will get up and say something like "Your

Honor, I objeect® and hopefully state some,reasoﬁ'as to why h

1

“or she objects to a question that's been asked or an answer

that's been given. When the lawyers do thatn they are

)
0
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“talking to6 me. They are not talking to you. They are

- judges of the facts.of. this case.-
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talking to me. They are calling a possible violation of one
of those rules to my attention.

Don't you concern yourselves with those objections or
hHow I-may rule or.those objections, whethex I,overruie it, . -
sustain it, whatever, because it -has absolutely nothing to do

with your job in the case,-which is to be the finders or the ..

Probably if that occurs, I'll ask you to go to the

jury room so-that I can discuss those rules with the. lawyers

“+dnd make a‘decision. We're-not.trying to.hide anything from

ozl T

‘y8u 6F ahiything bfthat-isort.  Itts:just. welve found. that
““Ehat vs ‘the” best Wayxtb?dealawithythqsegpypeyoﬁgsiiuapions;

ask you to go to the jury room, let me discuss the rule and

the applicationmoffthéwrule-with.the lawyers, and then bring
you back out after I've made a decision.

As I said, you are the sole judges of the facts of

" this case. Now, the way we're going to go about 1earnimg-

about--the facts is{ first of :all, I'm going. to allow .each
side to make a brief opening statement. These are not
arguments. The arguments will come at the éonclusion of the.
case. But I do ailow each side to introduce themselves and
to tell you their respective positions: The claim, the

charges made by the State against Mr. Battle, and any

response to that charge or those claims by Mr. Battle.
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After that, we'll have the presentation of the
testimony and evidence. People will come up here and sit in

this witness chair, and they'll tell you what they know

. insofar as this case is concerned.

~After-all of that evidence has bgen presented, then

we'll have summations or arguments £rom the lawyérs; and

‘after that, I'11l talk to you some more.. I'll:talk with you
| some-more,and'explainfto:youxmoreffuily_what your duties and

‘responsibilities are as a jury in the case and the law that

applies in the’ case. And-then‘yqu'll go to- the jury.xoom an

you'll answer that quéstion:f Has the Statevmet-the burden o

- 'proof in this case?

‘Now, I do allow jurors to take notes during the cours
of a trial. Each of“youvhasga notebook and a pen or a
pencil? Everybody have one? |

You didn't bring one out. .Was there one back there

' for you?

s

THE FOREMAN: I won't take any notes.

THE COURT: . Well, I was looking at the élternate.: I
didn't know if you--- but anyway, does everybody have acces:
Do you want a notebook?

" MR. SUDANO:  .Sure.

THE COURT: Okay. You need to get one now.
But you didn't want one?

THE FOREMAN: No. .-
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THE COURT: “Go back in the jury roomrand-see if -there
are some back there. You can go ahead and give that one to
her.

(The Bailiff complies.)

“THE COURT: Anybody else-that:dbesn't have one? .We've
got another‘jurorsdown here that doesn't have one.

t(thebooKs.are distributed to said jurors.)i

THE COURT: All right:-

-One other tling, while I'm thinking about iﬁ, if at
any time during the course of the trial you have a problem

hearingﬁthéhwitnéss,ﬂdonlta@g\n:ﬁraiseixouﬁ<ggnd and. say

fJudge; I cah‘t:héar"'or sométh#gg;kike;gha§;¢§ndﬁlet.me'knew :

that»yoﬁN&e'having.a;problemjhearing.:
©© THi$ witness .chair is a.good distance from the
jury-box. I wish it was over here-on this side. But

sometimes it's difficult, I know, for me to hear, and I know

it's difficult for jurors to hear sometimes when we have a

soft-spoken witness or whatever.

So don't hesitate to let me know if you have a problem

‘hearing or understanding something that a witness says or for

that matter what the questions are from the attorney, yoﬁ
know, because it's very important for you to hear apd
understand everything that's said and done during the course
of the trial.

Also, if at any time you need a break -- I usually try
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to ‘take a break about every hour- or hour. and a- half,
something like that. If anybody feels they need to take a
break, get up and'move around or whatever;: if it's

interfering with your concentration et anything, again, let

'me-know.n RaiséﬁyourAhand“andﬂsay "Judge, I need tbAtake a

break" or something like that, and we'll :take a break.
v Bs T said, I“do allow jurors: to.tdke notes during the.

course of a trial: You're. not obligated to take any notes.

‘Somewpedplé“féeiﬁit's:not'a good“idea{ﬁfThey think it

' distradéts jurors fromfwhat'isﬁactuaIIY‘being'éaid,an&'done

during the presentation of‘the~téétimony and evidence.

If you do-take.notes,#dc not allow your note—téking tc
distract you from what- is. actually being said and done durinc
the course of the trial. |

| Notéé'aré*toibe used only as memory ajds. Notes ;re
not'entitled to any greater weight than the 'recollection or
thé*impression of each juror as to what the testimony or
evidence’ actually was.
"~ Those will' be your notesrand*your'notéSJOniy;- No one

will be  loéking at: them, -checkihg on them, or anythingvdf

* that® sort.

‘At -the conclusion of the trial, I*'11l ask you to tear

: out’ afiy notes you may have made, -take them with you, tear

them»ﬁp, whatever you want to do with them at that time.

But' those are your notéswand'your»noteéﬁonly;- Ahd as
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I said, the-notes are .not entitled to any greater weight than
the recollection or the impression of each juror as tb what
the testimony or evidence actually was.

I'd- ask you to give your attention now‘to-the,
attorneys as they make their opening statementsito:ypu{

Solicitor.

- :MR. BOSNAK: Your Honor, can we approach the.bench.
-just for one.minute, please? '
-{There was an off-the-recoxrd bench conference in_the'
. Presence of the jury but out-of the hearing- -of the jury.)

RENEELES

,N,.;&g&i@ﬁéggchmspnigrenpeabgigggggnciuQednm;he f9}lowing

prﬁece‘edlpgwwere Rad o). o mmne s g o

L5l

__MR..BOSNAK: - May it please the Court.
THE COURT: Yes, sir.

OPENING STATEMENT

BY MR. BOSNAK: -

‘Ladies and gentlemen, the whole incident started on

"July the 14th of 1999. Officer Al Kuechler, sitting right
..there in front of you, is the peﬁspn who started this;.

A gentleman by the name of -Jason Wallace had gotten in
some trouble over in Mt. Pleasant, and he had talked to the
detectives over there .and asked them if there's something
that he could do to help him get out of trouble ip
Mt. Pleasant. He told the detectives at that time that he

knew something about ‘the drug business, he knew things in the
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i drug business, and he could help the North Charleston Police

'ﬁeparﬁﬁent."Théy} in turn, told the North Charleston Police

Dééértmént'éﬁdﬁt ﬁhis;'and he was turned over to
Officer Kﬁéchler, right there:. - He'"s sitting right~there.
When they got togetﬁer,tmr. Wallace says that he could
buy 1érge amounts of dope. He. knew. certain peop}é who could
find and turn over or show them -- buy large amounts of dope,
férlthé'ﬁOEth“Chérlestonﬂpblice Department. WH;; we call him.
is a "confidential informant:"
| Now, during this trial'you'fe going to:get a view of
"~ what drug dealing:isVéll about and the'different things
involved in drug déaling and how druj déaliﬁgiactually
" happens and the-pedple“involvéavincluding the police
officers. )

Now, a confidential informant, we talk about those
that work for the police department. - They doaiﬁ for two
réasons: Eitherlfof money, the police pay them; or either
they're ih tfouﬁlé-and:the»police department prbmisés them
rﬁﬁat“fheyill either*drop-the charges or do something to
‘VréduCe the charges, and this is why this gentleman was

héiping'the Noxth Charleston Police Department.

| .They had the name of a LaShawn Floyd. Now,
Ms. Fioyd“?- I'm going to try to give you a background of
éverybody and try to paiﬁt a better picture.

~ Ms. Floyd is a single mother. She's never been in
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‘trouble before. She had a relationship with a gentleman that
was a drug dedler. Something happened to that relationship.
She was left without any means. She wasn't selling drugs.
He-waS'providing money for her. And she was left without any
ﬁeans to suppor; herself.r

~ She let it be known that "Hey, if somebody needs
drugs, I can hook them up."  In other words, "I dbnﬁt have

thé‘drugs, but,i know people that do have the drugs, and I

can bring the buyer to the seller.". And that's what she was

" trying to do.

R S

. ..As you'llasgeawhen;we,shpy:a}l,this,evidgnce,hyou'll

"Sée*thét’shestnOttverY good at this. She's a'yoﬁhg”iady

‘thatfhad:aulot;of_goodrquaiity~gbpgt‘her. As I“said, sheﬁs

never been in any kind of troﬁble before. But as you'll see,
she was wasn't very smart, and a lot of things she did were
kind of dangerous, and we'll show that.

Officer Kuechler and Matt Wallace, the confidential
informant, got a hold of LaShawn. And they called her and
said, "We want a large ambunt of drugs. We want seven
ounces." Seven ounces of drugs, that's a lot of momney. A
large amount of drugs, probably about that much of cocaine.

They had a couple of conversations on the 14th. She
said,.“Well;'I'm not Lure I can get seven." She said, "Well,

I think I can get you four."

Well, that went on into the evening. They decided to
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go back on ‘the 15th, and on the 15th they made a deal.

"It's a deal. We think we can get you four ounces of

cocaine.™

Well, at that time this guy is working-as a dope

" buyer. .The North Charleston- Police Department, théy Want to-

- put together the best front: They want to make this look

like a real dope deal. -

'So thengot‘an,old~polic§-car that's painted yellow,
looks like a Yellow Cab.: ' :

And- tliey have  a Ms. Jennifer. Vanootegham. And you‘'ll
see her. She'll be the first witneés<up. ' Very pretty young
lady, she's a single mother:also. . She ﬁas»working with the

North Charleston Narcotics Division. They let her drive, anc

the story is that she drives. this dope dealexr back and forth
“ and goes and picks up dope for him and delivers money and --

- just kind of his driver.

That's not farfetched, ladies and gentlemen. That
does happen. Drug dealers do pse-cabldrivers and cab
companies ‘to do that because it's not conspicuous. It's jus!
afpétsén*driving a%ounddinaa'cab,:gettingudeliveréd
somewhere. Cab-compéniesiarefall ove;Ldifferent
neighborhoods and everything é15e. But this is one of the
reasons why they use this technique. | |

They talk with LaShawn ‘three times on the 15th. Thre

times. The first time, they went over theré and met hex.
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She said, "Yeah, yeah. I'm going to get it, but I've .

‘got to get it from my uncle. ~-I've got to get it from my .

uncle." My "E." She used the name "E." "I've got to get it

from him."
“Now, LaShawn is going to testify for us. She has,

turned State's evidence, and she's going to testify to it. I

" haven't made any deal. I haven't- promised her or her

attormney anything, but I can promise. you I'm_going to be

lenient on her. I'm going to tell you-the truth right off

the bat. - Because people that come to our office that have no
+icriminal -keco¥d, -and ‘they .come - forward and they-admit what
““EﬁéYﬁdi&gﬁéE*wréngfandﬁthey sayﬁﬁweﬁwahgﬁtoﬁﬁélp,“*wesdo, We

"do thihgs for'them, just like-anybody:else that'adﬁits wrong

and tries to amend for what:they've done wrong. I demn't know
what I'm going to give her, but she wili get something. She
will get some help from the Solicitor's office. So I~waﬁt to
tell you that right up front when you do hear her testify.
She contacted the defendant Earmest Battle which is

her cousin,:not her uncle. She'll testify to that. She'll

. testify when she called him-and :.when she talked to him.

So when they first had the original meeting, she

‘met and she felt okay. She called Earnest back.

Earnest said, "Well, have they got the money?"
Because one thing that the drug buyers and drug

sellers are afraid of is being ripped'off.' Because we're
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70
[?_“ 1 ‘talking about -- about $4700. A lot of times a person will.
2 | SAy "Hey, you know, I've got the drugs. Have you got the
3 money?" You show tﬁemAthe:moneY and they put a gun in your
' R | face, say "Give me the money and I'm going to keep the drugs"
5 | or vice versa. BAnd that happéps‘a lot. So the police were
6 _.wérfied about a rip-off; LaShawn, Earnest Batt%g, were
" 7 | “concerned about a rip-off. | .
I B They meet a -second time. Lashawn calls him.and tells
‘9“ “him to ‘come back over to her house:again'on Réddin_Road --
10 |° he comes back-over - and. says, "I want to see the money."
11 o 'Ms. Vanootegham, she has the money in the glove
12 compartment of the ‘cab in, like, a Wendy's bag, and they
13 count it. | | |
Eﬂ ’ 14” " she says, "Okay. I'm going to tell him you-got the
[E‘ ’ . 15 | money. I don‘'t -- he's not here.righﬁ now. "
- 16 S ‘She QOES~back to make a third phone call.
§ | 17 | . He tells LaShawn, says, "Look. We'll make this @eél,
g 18. but I'm not-going-to meet: the buyer. I don;t wan; to #e see
i 19 With~the buyer. 1I'll give you the dope whgre nobo@y can see
E%-'g | 20  us,'and'thenvycu make the transaction, and then I'll gét the
§ 21!’ 'honey from' you later." o
> 22 ‘ Well, that's what drug dealers do. They don't want
(; 23| anybody tq:idéntify them. fou_know?
m4. 24‘ o And“she*llutestify.to that. And we'll tell you righ
;; 25 ] now: She is the only petson who can testify to the
g
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transactidn. The police didn't see it. Nobody else saw it,
just she and Mr. Battle.

And we'll show you where it took place and show you

~ where all of this took place, with diagrams and pictures,

because it's kind of ‘complicated. 1It's easier for me to show

you.

The third time, she made the exchange with him. She's
taking the. drugs out to the confidential informant.

-Jennifer Vanootegham called on the radio. She was

- wired. She was in contact with-the police department for

safety reasons. -She called.and-said, "The deal's gone down.

‘cofié oh.” ILiét's bust everybody."

The police were parked about . a block away, ‘a block,

block -and a half away, so it.took them,a little while to get:

there. Thgy'came.in. They busted LaShawn.

Mr. Battle, the defendant, he was at the corner of the
road where he could see the cab and the person that bought
the drug. I gﬁess, when they left he was going to go get his
money.

‘There's: .also another persoh with him that can confirm
what Earnest Battle did that day, because he was with
Mr. Battle that whole day, by the name of James Nelson. And
Mr. ﬁelson_is going to tell you about Mr. Battle getting the
drugs and the telephone calls and stuff.

So we're going to have LaShawn tell you what she dig,
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on one side. And then we're going to have Mr. James Nelson, -

another co-defendant, and hé's goifig to tell you where

Bairest Battle was. And he was with Earfiest Battle the whole

time exdept --"when the transabtion was made, he was not.
But*Mrl Battle wds sitting on the corner; and

Mr. James Nelson was With him.' They saw the police. They

said, "Oh, man, the polige." " |

- The police had pulled-up behind Mr.' Battle's Cadillac

' that was parked on the side of the road next to a hedge.-

Weli; who would drive the Cadillac éqd”getlawaY? ‘Bécause the
pblice were behind it. So they saia;""Let's walk back
through the cut. We don't have any drugs or money on us.
Nothing the police can do."

Wéli, the police arrested LaShawn:FloYd an& arrested
Mr. Earnest Battle éndidameS-Nelson,'too,‘becauée théy‘were
tﬁe only peoplé'in tﬁé’aréé.‘

We knew by what LaShawn had told the confidential

informant, Jennifer Vanootegham, that the ‘exchange was going

to be made. That's why LaShawn Floyd had’béeh'waiting{all
daf to make the exchange. 'And she told us, too, "The gﬁy
doesn't want yéﬁ:£C"seéAhim.‘ﬂSo*If11 get it from him. Then
I'll bring it back out. |

Those were the only pébple'that‘were in“that area.

Now, ladies and gentlemen, I'm going to talk to you

just a little bit about the law. Iim not going to talk a
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-amount of drugs more or less for. your use. We have;

,posgession

73

.whole lot about it.

The judge said something about the trafficking is the

most serious drug offense we have of the possession crimes.

We have simple possessiop. ~That would be just a small

L

possession with intent to distribute. And I call those
people kind of "street dealers," maybe an addict that's got a

little drugs that he or she is trying to sell to-kind of

. support their habit. Kids, .a lot of kids are trying to-make

a little money.- They're selling a little coke, a little

cragk, aglittle marijuana, that-.type of stuff. That's

with an. intent to distr:

-

XK
W

But»traffickihg, xpu,pave:to}%ayg a§#1§g§;3tenzgrams

..of cocainghfppgjdrug that we{rgﬂtq;king about in this case.

This gentleman had 72 grams, seven times as much. Four
ounces. So it's very serious.
Also, conspiracy. Well, you know, we all hear

"conspiracy” all the time. There's movies made about

conspiracy. . I guess the most famous thing is the JFK

conspiracy. about killing E;ggident Kennedy. All that is, is

two.peopie, two peop1e or more, come together to devise a
plan or scheme to do a crihinal ac;.’ They never have to do
the criminal act; they just come together‘and plan a criminal
act.

And the last thing is possession with intent to
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distribute within a proximity, a half-mile proximity, of a
school. This transaction happened less -- a school was less
than a half a mile away. Why we have that is: We don't wan

pebple selling drugs around a school. That's why~our

a legislatuie-made that statute and made it a crime.

Those are the three charges. So they are very, very
serious.
Now, ladies and gentlemen, I intfoduqed myself when w

_ ) _
picked you. My name is Mike Bosnak. ' This is. Mark Bourdon.

#.I'1} introduce the police officer, Al Kuechler, there. We

are both -- ME. Bourdon and I are both pleased to ‘be
representing the:-County of Charleston as solicitérs in this
case. | |

And what an opening statement is: It's basically a

picture and it's a description of the evidence. It's a

- description that will make that picture for you. I'm just

txrying. to give you kind of a picture of what's to come, but

from that picture should come the truth. So everything I'w

told you, pay close attention to what both of us tell you.

And then at the end of the trial say, "Well, who toL

. me the truth in their Qpening:statement? Did what Mr. Bosn

‘say, waS'that_actually presented on the stand, or did he
promise something that he just couldn't keep?”

Because I promise you;_:he_statg promises you, that

. will give you thé.trqu, the truth as we know it, to the be
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of our knowledge, -and in return we just ask for full and

- complete justice.

Thank you.

THE COURT: .Mr. McGuire.

‘MR. MCGUIRE: Thank you, Your Homor. Mr. Bosnak,
Mr. Bourdon.

- OPENING STATEMENT

BY MR. MCGUIRE: ° .-

The truth. The truth is, Eddie Nelson -- he called .

him James NelsSon. The truth is: Eddie -Nelson is a convicted

'diﬁévaééiéf."Ybu heard a lot'dbout LaShawn Floyd: You

didd € ﬁéa%*é‘%ﬁﬁiéﬁiét about -Eddie’in-Mr; ‘Bosmak's.

- statement. He's a convicted drug dealer.

This WHoI& thing starts becdiise Shawn Floyd's name is-

on the street.. "I can get you dope. -1 can get you a lot of

dope." Do you think this is a one-time deal for her? A
single mom? I'll tell you more about that in.a little bit.
LaShawn Floyd, to make money, has her name on the street as a

drug dealer.

A corfidential informant who says "Hey, I'm in a whole

lot of trouble in Mt. Pleasant. Officers, let me set
somébody'up for you." So he contacts Shawn Floyd, LaShawn
Floyd. He wants to make a big deal.

And she says, "Oh, yeah, I can help you out."

This was a big drug deal. Over $5,000 was the




[7 1 purchase price. It was supposed to be .for more, but Eddie
= 2 couldn't come up with that much.cqcéihe. So it‘was actually
Eé 3' ‘less, but it was going to be about nine ounces of cocaiﬁe.
4 That's a lot of cocaine..
5. | - . LaShawn's name is on the street as a drug dealer.,
% _f € | What she.dqeé is: She.calls'Eddie.Nelson, her uncle or who
7 goés by nUncie,F and“she puts in the order for.hqr fee.
8 .“Eadie, I've got somebody that.ﬁants some.cocaine.  Come to
9 | -me; and-I;ll set you up:." She~ca11s Eddie Nelson.
10 { Now, Eddie does go.to Earﬁest‘Battlé,»my:client, and
EE 11 says, "I want a ride up to Shawn's house. 1I've got a bigA
: 12 | deal.® |
13 ' Earnie drove the car, nof -- Earnié;s‘gﬁilty of giving
[? 14 | Eddie Nelson‘a,;i&e, ‘There's not going to bé any évidence
: - 15 |  that Earnest Battle even knew ﬁhat Eddie was really up to.
[? 6 | - Eddie-séid,_"Look, I need a ri&e." Earnie gave him a
j_g 17. | ride. 'Eddie's the one who knew where to park. Eddie gets
z 18 | out of thg car. |
% 19 - And Earnie's-there. iﬁe'sguilty of being merely
{% % 20 | present. And the Judge wili tell you that mere presence is’
] § 21 ﬁnot-enough.to convict anybody. ‘Iﬁ‘sﬂnot égainstjthe'law to:
{3 ; _ 22 give somebody a ride. And if théy hapéen to'haﬁé drugs on
| 23 | them, as long'as,you're not helping: them and knowiﬁg-what
24 théy're»doing, you're not guilty of anything. That's what
é .25 Eaénie did.
[
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- “So anyway, Eddie meets Shawn. Eddie turns over the

cocaine to LaShawn Floyd. This is, like, in the shadows and

behind -the bushes in a little yard.

And the officers are honest with you. They don't
know. They didn't see who did what. The only people who

know what happened that day is LaShawn and Eddie who are both

facing 50 years in prison.

- Do you think they're motivated to say, "Hey, I really
didn't have anything to do. with that, sir. This is a
one-time drug deal for me. Let me help you. This is what I
can do"? Fifty yeais. Do you think they're motivated to
come in and help the prosecutor to get some leniency? You
better believe it.

So let's go back to that yard and the shadows, behind
the bushes, behind the hedges. Eddie‘turns the drugs over to
Shawn. She's got a little bag. She walks back to her |
apartment, behind the cut, behind the little house.

And Jennifer Vanootegham, undercover officer, says,
"Move in. Let's get them. They've got the dope."

Officers converge from all locations. She's caught
red-handed with the cocaine in her hands. And the officer
will say she sees the police, and she starts to run back up
to her apartment, and she throws the cocaine down, and they
get it.

And it's true Earnie and Eddie were there. Earnie's
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1‘ there because Eddie'said"he'wanted a ride. 'Eddie was there
2 ”ﬁubeéauée he was making a;drugwdealg |
3 | "~ And you will hear that Eddie had a little bit more
4 | baftiéibatioh~thaﬁ.Mr;@Bosnak told you about. Eddie walks by
"5 | the Yellow:Gab, the car painted like a Yellow Cab. 1It's
_6" pafked'in'ffont~of'Lashawnls~apaftment. .They see him walking
7 '“"&ohﬁléhé7stféet,~100king at the cab. -
'8 SR 'Do'Ydﬁ*knéw‘whacheJS-doing? He's security. He's
E%.. 9 'Qafdhidg'ové; his: drugs. He's watchingvover_sﬁawn who is
‘[} | 10 | waking the deal for him.. |
A-11 o But -Jennifer Vanootegham will testify, I;beIieve, that
{; | 12 | she saw Eddie kind of surveilling the cab. He.walks by the
| .13 cab and’ turns and walks:back, because he was looking over hi:
[i - 14 | dope and he was looking:his shoulder.
'f}' 15 : i asSumg that Shawn's kids were home with her that
| 16 ' night'about~ﬁidnight when she was'making a;drug deal and the
-% 17 | police said "We got you red-handed. We saw you throw thé
g 18 | dope down. We gotcha. ~We got you." |
é 19 | h She probably knew what she was facing, ébout 50 yeare
E} g' 20 | if convicted. ‘And they said, "We want to know;soﬁéthing.
f@ é 21 | “which one of these guys brought the dope?" Sherh#d.to decic
~ ? 22 | who:'to throw up to the cops. . An innocent fellow who just
&j : 23 |. drove a guy there; or her unc1e~whq goes by "Uﬁcle,"‘the onu
'é; : c 24 she's a'little bit closer with?
25 : ' 'Shé-gaﬁe-Earnieis~namebtq the police, and thgy biﬁ.
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It made sense. They'Ve got a tape-recording referring to "E"
and they have these guys' I.D.'s. ‘And one guy's says "James

Nelson" and one says "Earnie Battle." And she was on the

_tapevsaying'FE." Nobody knew that James Nelson goes by . .

"Eddie."

James Nelson's lawyer is in the courtroom, and he may

testify if I call him to the stand; but when he calls

Mr. Nelson's house, I'1ll bet ‘you they ask for Eddie.
I think Eddie will ‘tell you, "Yeah, I go by Eddie." I
don*t think they're going to hide that from you. °

- .'So-Shawn's story made sense,.and she throws Earnie to

‘the police.

Let's‘talk -about a single .mom, .a drug dealer. At
midnight the police, I guess, are in her living room. "We
got you cold. We want some information." Maybe the kids are
crying. All these uniformed police officers in attack

uniforms in her living room, knowing she's going to prison

for 50 years maybe. And when they say, "These are your

rights. Let's expléin the rights to you. You have the right

Vto be quiet, the right to a lawyer," do you know what she

does? She won't even sign the piece of papef. It says
srefused to sign." She doesn't know nothing about nothing.
She ain't talking.

So they say, "We got you red-handed. We can put you

in prison for 50 years. All we're asking for is a statement
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from you. You could lose your kids. We could make sure you

don't -- even if you'walk.out of this thing, we'll get your

kids from you; report you to DSs. "

She goes from not knowing nothing about nothing, not

'signing her name, to saying "Yes, I understand my rights," tc

giving a statement, like that, becéuse they had her under the -

* barrel. And ‘they explaihed that to her, and she was in a .

position to help herself. . All she had to do was give a name

 ‘énd she did. sShe gave. "Earnie Battle."

And she's a liar, and I'llhbe able to prove that to
youu"Becausé in her statement she says, “Well, it's not
really‘my uncle who' was' coming even though I said that, even
though you have a tape-récordihg of me sayingﬁ~ﬂYes, my uncl
is going to bring the dope.' Earnie is really just a cousir

and I don't even know his full name. I just know he's a

‘distant cousin by 'E.'":

well, she's also on the tape saying "Hey, I think
Earnie's at the door" at»abdut four o'clock in thé_aftern061
He did go over there. These-peopleﬂare-cousins; Earnie is
her ‘cousin. They know each other. and shé.sold him out

because she was facing 50 years. And she thfew,him up to

- sacrifice him to save her own soul, her life basically. No

her soul, she didn't do that, but her life. Would she not

-save her life? Absolutely. Absolutely.

So in her_statement} she says "E, my distant cousin
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"who I don't even know his name. E is my supplier.®

Well, she lied. Because Earnie came over earlier that

day, I think, about lunchtime, maybe a little bit after that.
And you can hear her on the tape, talking to one of her
daughters, who she's probably going to lose for the rest of

her 1life. And she says, "See if that's Earnie at the door."

'She knew who Barnie. was. She knew right off the bat. She's
-already lying to the police. I .think I've already proven it

.to you. There'll be no doubt in]yoﬁr mind. No doubt in your:

niind. -

-+ Let!s talk about Eddie. Convicted drug dealer.

Eddie say, "Hey, Officers, don't arrest me. I'm just riding

with this fellow. I don't know what you're talking abdut. I

just ‘happen to be here"? Did he giﬁe a nice statement? No.
He was silent. He didn't givé any statement to anybody.

And he went to jail. And then after about a year in -
jail, his lawyer and the solicitor come up to-him and say;

"Hey, we'll help you out. In fact, we'll even try to get you

out of jail today if you give us a statement."

And he knew what Shawn was saying. So basically all
he had to do was_just go along with it. And do you know what
happened? He got out of jail that day.

| Imagine being in jail for almost a year and somebody

comes up to you and says, "This is what we think happened.
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Give us a statement, and-we'll work on your bond and get you
out of jail." Bnd it happened.

- ‘Do you think Eddie is'playing on this teém over here?
Not only is he going to avoid 50 years in prison, they've

alfeady’proven.they can get him out of jail. ‘Do you think

" he's got to stick to that story.now? You better believe it.

' Do”you'think»hefd'get“any«leniency~for~coming in here -
and saying, "Look, I'm just going to tell the truth. That's

not the truth"? Do you think he:can go back on-that

statemeént now? - Do you think he'd get.any. leniency?

Absolutely not. He'd probably get -the full .50 years. 1It's
actually 47.5, I believe, is what it is.
So that's what happened in this case.

When ydu get:all. the -evidence in the case, when you g

in there to deliberate, the only way that you could possibly

" deliver a verdict of guilty would be if you can imagine

yourself getting out of your chair, walking up to the witnes

- ‘stand, embtaCing“ShaWﬁ,and~Eddie’and.saying; "Yes. I believ

you beyond~é reasonable doubt." 2And not one of you will eve
get close to believing that.
Thank you.

THE COURT:- All right. Members of the jury panel, I

' need you to'go to the jury room just a moment please.

(Whereupon, the jury goes to the»juty room at

E approximately 10:02 a.m.)
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l
THE COURT: All right. I need to talk with a

probation agent about something they sent me a note about.
That's why I sent the jury out for just a moment.

Both of you made good opening arguments.

"Next time, I'm going to interrupt:youaand tell you

you're not supposed to do that. You're supposed to talk

about the charges and the response to. that charge, the burden.
of proof,-and'p:eshmptioh of -innocence. I'm telling you and
putting you on notice: <YouAget’problems when you start

talking about all the facts -and the circumstances and

everythisg;” you know; -with the jury, when you don't know

-ﬁhethgr.you‘re going -to be.able to_pregegtfghégg Witngéses:or

not. - I-just tell you that's.probably going to get you --

it's dangerous when you do that. You can takeAmy advice or
not.

(Thefe was off—ﬁhe-record discussion by the Court and
a Probation Officer.)

THE COURT: All right. Bring the jury back out.

(Whereupon,'the-juryzreturns to the courtroom at

approximately 10:03 a.m.)

THE BAILIFF: All present;_Ybur.Honor.

THE COURT: Good. Thahk you very much.

All right. I think I mentioned this to you yesterday
before we took a break: The only time you're to discuss the

case is when the twelve of you are together at the conclusion
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of the case when you're considering your verdict.

.So when we take theseé ‘breaks or whHatever and

"everything, don't talk about ‘what may havé béen going on as

far as the ‘casé“is concérned. Talk about something else, the

nice rain hopefully we'll get today ‘0¥ what you've been doing

. during Spoléto &f ‘Whatever. You know, don't talk about the

case.

All right. The only time, a8 I said, you're to

“discuss it is ‘at the conclusion of the case when you consider

your verdict.
All right.  Mr. Bosnak, call your first witness.

MR. BOSNAK: - Call Jennifér Vanootegham.

" THE COURT: All right. Bring her in.
(Ms. Vanootegham enters the courtroom.)

JENNIFER VANOOTEGHAM,

'béing'first:duiylsWan'B? the Cleérk, was examined and
testified as follows:

THE CLERK: Please be sSeated. Watch your steﬁ;

' Pléase state your full mame for the record and spell your

last.

THE WITNESS: Jennifer Vanootegham,

¥, as in Victor, A-N-O-O-T-E-G-H-A-M.

DIRECT EXAMINATION

' BY MR. 'BOSNAK:

Q. ‘Jennifer, would you please introduce yourself to the
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A. . Yes, sir.

_JENNIFERjNﬁNOOEEGHAM - DIRECT.EXAM. BY MR. BOSNAK 85
jury?
A. My Jane is Jennifer Vanootegham. At the time of this

incident, I was .a narcotics agent for the North Charleston
Police Department. I currently work for attorney Andy Savage

as a paralegal.

Q. I butchered your last name. So is it all right if I

just call you Jennifer?
A. . _ Yes, sir.

Q. . Thank you. Were. you working fpr North Charleston on -

.July the 15th of 19997

. . oo ~a e e e -t EEREE IR
IR O SR B RS S .o IRER L P -

Q. .. And what were your duties.on.that. day?

A. . I was in an undercover capacity,.driving a vehicle,

carryigg_a confidentiayﬁinﬁgﬁmant,

Q. What type of vehicle.were you in?

A. It was an.old Crown Victoria which we have turned.into
a Yellow Cab.

Q. 'Okay. And why did you turn it into a cab?

AL We turned it into a cab to act in undercover capacity

to -- to carry inqumants to different places. So-that way
then we can ﬁqnitor. We can put.an undercover officer in a
vehicle so th#t we may monitor firsthand what is going on
during trapsagtioﬁs. |

Q. Were you with a confidential informant that day?

A. Yes, sir.
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THE COURT: ' Listen. Everybody knows who it is. Why

‘don't you use his’ name, Solicitor.

MR. BOSNAK: I will.

A. Yes, sir.
THE COURT: Matt ‘who?

THE WITNESS: * Wallace: =~

MR’ BOSNAK: Matt Wallace. Jason Matt Wallace. He

'goes by Matt.

THE COURT: -All right.

BY MR. BOSNAK:

Q.  And what were you doing with him?
A. I ‘was instructed to drive Mr. Wallace té a location on

1855-B Reddin Road to purchase a quantity of powder cocaine.

Q. How miuch’ cocaine?’
A. We had originally only ordered seven ounces of powder

cocaine. By the time we actually got to the residence, the
- thé'éﬁbplier*étatédvhé only had four ounces of cocaine.
After the pﬁrchase, it was less than that when ﬁé aCtually
receivéd the aoﬁef 

Q. Okay. Now, you say "he.® Were you dedling with a he

or a she as far &s biying this dope?

A. She. We were dealing with a girl by the name of

" LaShawm, is who we were makihg all of our contacts through.

Q. Does she live at the location you just stated?
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A.

From my recollection that's what we were told, that

she lived there. I did not check the address. So I'm not

really sure.

Q.

A
Q.
A

But you went by and met with her. 1Is that correct?

Yes, 'sir.

_What happened at that first meeting?

Our first meeting -- before we left the narcetics -~

'~ office; Mr. Wallace had made telephone.conversation with

LaShawn. That's when they set up the deal. She told us to -

come to her'residencefaqd;her'unéleﬂwoquﬁmeet'us there with

.the powder .cocaine.

e

ot -,

I drove Mr. Wallace.from the narcotics office to

1855-B. Reddin road. When we got.there, the -- Mr. Wallace

go;_out~of myavehicle,¢wegt up the sta%rs, and met with

L.aShawn. They had a conversation. She told him that ---

Q.
A.
Q.
A.

Q.

Don't get into what she said. Okay?
Okay.
Don't do that. So they had a conversation?

Yes.

What was your understandipg when the gonfidential'

informant -- don't tell me what he said. Just what was your

A.

. understanding of what the confidential informant told you

when he got back in the car?

When he returned to my vehicle, the plan was that --

that LaShawn ---
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?; ' 1 | MR. MCGUIRE: Your Honor, I would object to hearsay at
- 2 that point.  ' |
j: T THE COURT: Well,*I don't know whether it'is'or not.'
ﬁ: 4 |- Do you want to be heard? - : | | |
o s | U MR. BOSNAK: Yes, sir.

6 |- THE “COURT: - Members of the jury panel, IAneed.yéu to
"" ' " 7 | ‘go to the jury ~room, pledse.
= 8 ~"* (Whereiupén, the jury goes to the jury room at

g |- approximately 10:09 a.m.) -

THE COURT: All right. The jury is.out now..

E 10
2 nl . EXAMINATION: (IN CAMERA)
12 | BY THE COURT:
13 ‘70.~ ‘ I believe the question was basically: What happened
14 when Mr. Walliace came back to the car?
iz 15v A. Once Mr. Wallace returned.tO‘the'ca:,%the plan was
16 that --- |
g 17 Q. When he. said "plan," what does he -- obviously, it's
z- is8 something thaﬁ Mr. Wallace must haVe'tqld you.
i' 19 | A. Yes,-éir. |
z 20 | Q. - What did he say? . ‘ “
{? §: 21 A. Mr.-Wallace told ‘me that LaShawn's ﬁncle waé on -- w
=3 22 | going to come to the house and bring the powder cocaine to
23 'hiﬁ -- to her.
24 | ggg_ggggg:: Do you object to. that?

25 MR. MCGUIRE: Yes, sir.
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THE COURT: I sustain the objection.

Bring the jury back in.

(Whereupon, the jury returns to the courtroom at
approximately 10:10 a.m.)

THE COURT: All righﬁ. _We have the jury back with us.

You know, you're getting a little exercise this morning. Got -

to keep you on your toes.

T might mention to the ladies, my wife carries her
pocketbook evgrywhere she goes. . I see y'éll are carrying. .
your»pocketboqk; back and forth. They'll be secure in the- -
jury room if you want to-leave them back there. -I;minot

telling you to leave them back there; but if you Qantfto,

"there's .a bailiff back there, you know, at all times.. So

they will be secure in the jury room if you want to leave
them back theré.
All right. Ask another question.

DIRECT EXAMINATION (CONTINUED)

BY MR. BOSNAK:

Q. Yes, ma'am. Let's just bring us back to the context

of where we are. Because I think I've kind of forgotten,

myself. You had met with Ms. LaShawn Floyd. Correct?

A. Yes.

Q. And the confidential informant had gone out and talked

withvher. Correct?

A. Yes, sir.
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Q. What did you do after the confidential informant
returned to the cab that you got?

A. = After Mr. Wallace Yeturned to the -- the cab, I

| ‘instructed him to gét into the vehicle and to tell LaShawn.

" that we were going to lTeave and we weére going to o to the

store until -- and’we'd bé back, to have her call us when her

uncle arrived with the powder cocaine and then we would

‘" return 'to her residence. He told her that in my presence.

' We then got in the vehicle and left the area.

0. " Where did. you go?

A. We went to‘the Exxon at the corner of Rivers Avenue .

and McMillaﬁ Avenue.

0. I want to back up just a ﬁiﬁute-because I dén't think
I explained enough to the jury or “had you explaln encugh to

the jury about your- background

A. Okay.

Q. Tell us about your training and Years invlaw

enforcement .’

AL I worked for North Charleston Police Deﬁértment for

four years. Prior to that, I did an internship with the

' United States Marshals Service. And I have a four-year

' ‘degree from Illinois State University.

THE ‘COURT: Frém where?

'THE WITNESS: Tllinois sState University.

“FHE ‘COURT: What did you do-with the Marshals Service
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THE WITNESS: An. internship, sir.

THE COURT: Internship?

THE WITNESS: Yes, sir. During my time at North

Charleston, I spent a little over a year doing uniformed
patrol. I spent about seven months in the detective division
doing city crimes, such as simple assault, domestic violence.

After that, I served two years in the narcotics division. My~

| primary duties in the narcotics division was undercover.

BY MR. BOSNAK:

Q. Have you done this type of thing. before?.

Q. - Before this time?

A. . Yes, sir.

Q. All right. Let's go back then. .You went to an Exxon

station, I think you stated?

A. Yes, sir.

Q. What did you do at the Exxon. station?

A. We went to the Exxon station to utilize a pay phone so
that we could call Lashawn back to see if -- to see if her
uncle had -- had arrived at thét point.

Q. Did you.ever return back and see LaShawn again?

A. Yes, sir. We had a pager number fér LaShawn. We
paged her, and she called the pay phone back to -- and to see

if the uncle, her uncle, héd arrived. When she called us

back, she stated that her uncle wanted her to count the money
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first. So we returned to the residence so that she could do

that, so she could count the money.

Q.  Okay. Did she come down to the car?

A Yes, sir. |

Q; All xright. Tell us where she got -- ydu’re?driving ‘
‘the car? . o ; A . -

A. Yes, sir.
- Q. 'Ali.right.. Where is the C.I.?

A.  The informant went up ---

' THE COURT: Is that Wallace or who?

THE WITNESS: Mr. Wallace, yes, sir.

THE COURT: Use the name.

BY MR. BOSNAK:

Q. - Where is Matt. Wallace?

A.ﬁ Matt Wallacé exited my vehicle and went up therxre and
got LaShawn. They both returned térmy vehicle. LaShawn got
in the front seat of the vehicle, and Mr. Wallace returned u
to the stairway to listen for the uncle to cail;so they
didn't miss their call. So LaShawn was in my car, and.

Mr. Wallace was up on the stairwell right by her front door.

0. Did this uncle call?
A.  Not at that time.
‘Q. Okay. What happened then once LaShawn was in the

front seat of your cax?

A. LaShawn sat down in the vehicle in’the'front'seat of
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my car. I retrieved a paper bag from the glovebox which’
contained the pre-recorded buy money. I handed it back to

LaShawn. She at that point counted the money in front of me.

ounces -of powder cpcaine for $4700.

Q. .How much money did you have on yoﬁ?

A, - We were short.. I'm not for sure to the dollar amount
exactly how much.we'had.. I know that Qe were short. We did

not have exactly $4700.

A, Yes, sir.
Q. Did she notice that you all were short on the money?
A. She had a hard time counting it. She was asking for

my help. You know, saying, "Was that 14? 16?" She kept

asking for my help, but at the end she did know that we were

Q. Okay. And_what did she say when she found out that
you were short on money?

A. Just that we were short. She didn't make a big deal
about it. She just stated it was short, exited my vehicle,
and went back to Mr. Wallace.

Q. And what did Mr. wallace do?

A. Mr. Wallace at that point returned to the vehicle.
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And Lieutenant Cumbee had instructed us to leave until her

uncle had arrived.

Okay. So you left again?
Yes, sir. | )

| Oéay;' Where did you go this time? = '"e“
At that tlme we went back to the Exxon station.

Now durlng thls whole tlme, were you in touch with

any other offlcers w1th the North Charleston ‘Police

Department 1n any way?

A. Yes, sir. I had constant -- conetant connection with
all the other agents via radio.

Q. via radio?

A Uh-huh.
0. Why do you do that?
A For personal safety, officer safety, informant safety,

v

and so that I_know what's going on. I_cannot'hear-the wire
ffom myznenicle. So they are relaying everything that's
happening on the wire inside the residence to me threugh the
radio. .Se.that way I'm aware of anything for petential

danger or...

Q. So it's for.safety?

.A fes,.eir. |

o} Okay. Seiyou left a third time. Right?:

:A. » fes,'eir.

o) . And you'etiilididn't have any"depe. is’that right?‘
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A. No, sir.

Q. All right. Where did you go this third time?

A. We went back to the Exxon station.

Q. Back to the Exxon station?

A. Yes, sir. |

Q. And what did you do? Just wait around?

A. We waited again. Wg-made another phone call to
LaShawn to see if her unclé was there yet. AaAnd she -- atA

that time we were informed that he was at I-26 on his way.
Q. Okay. What time of the evening? Was this daytime?

Evening?v»When was_ig?

A. The -- when we originally met with the informant, it

was around 1:30 in the afternoon. The -- the process

.throughout the day went on till about 11:30 at ﬁight, is when

the actual deal -- around that time the actual deal took
pPlace.
Q. Okay. Can you tell us the apprbximate time when you

went back the third time?
A. I'd say around 10:15, 10:30.
Q. 10:15, 10:30. Okay. And when you went back the third

time, what did you all do?

A. Went back. When we went back to the_residence the
third time, we -- I pulled up. Mr. Wallace exited the
vehicle and went up, spoke with LaShawn, and then -- and she

made a phone call. I could see her. She was standing in the
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doorway. I could see her. She was on the telephoné. Then
Mr. Wallace returned to my car, and LaShawn left the -

residence.

Q. Now, when you say the "dootway,® tell us a little bit

about where you were in relationship to where her house, -
apartment, whatever it was?',

A. 'h"Reddiﬁ Road and Saint Johns. Reddin Road is a

bhoréeshée road thét‘cémeé'off'bf Saint Johns Road -- Saint

Johns Street. The road at this -- Ehere's,only --. there's

one residence on the corner, and then LaShawn's residence is

 right theré.ih”the curve of the road. When I pulled into --

when I pulled up to the house, I parked my vehicle so that I

was pulling in toward Saint Johns Road. So I could see -- T

" could seé:the -- LaShawn's doorway. There was a tﬁo-story
~ house with a stairwell that went up to -- she had an outside

entrance. The upstairs was her residence at  that point.

Q. Could you draw that for us if-we had something for you
to draw on?

A. Yes, sir.

MR. BOSNAK: Beg the Couftﬁszindngence.
Q. If you would step down, please.

A.  (The witness leaves the witness stand and goes to

" exhibit stand'intffbht:bf'tﬁe'jury.)

MR. BOSNAK: Can everybody see?

Q. Draw for them, if you will, Saint Johns and Reddin
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Road, to the bgst of your recollection.
A. This is Saint Johns;

MR. BOSNAK: Okay. One sgcond.

:Let the record reflect that the Qitness has drawn a
diagram and has labeled one area Saint Johns Rpad,iplease;

THE WITNESS: This road is Reddin Road.

Q. . Okay. Now, show us where LaShawn's house was, please.
A. . There are bushes here and a building here, and. there

is a little bit of grass here, and then right here on this

curve is where LaShawn's residence is.

Q.  Now, is it that far from this other residence?
A.  Probably not guite that far.
Q. Okay. |

» o0 » O

. THE COURT: Both of you keep your voice up. I have to
hear everything you say.

MR. BOSNAK: Yes, sir.

THE WITNESS: Yes, sir.

BY MR. BOSNAK:

Would you say what type of residence this was?
'It's a two-story residence.

And where did LaShawn live?

It was a two-story residence. Thefe was -- there was
-- there's a front porch here, which is one residence. BAnd
then there's a stairwell on this‘side, which is LaShawn's

residence upstairs.
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Q. Okay. And wheré were you parked in the cab? .
A. There's a driveway right ‘here, and there's also a

fence that separates the roadway from the ‘residence. The

_house' is back a little bit further, as well. I parked@ my

vehicle just off the road, right here. So’that way, facing
saint ‘Johns Avenue at that péint, I could see the doorway of
LaShawn's residence.. -

I could also seé my escape route ih case of danger.

" And I ¢an see béhind me, utilizing the rearview mirror, for

danger behind me and if any vehicles were to approach past

this corner of Saint Johns and Reddin Road.

Q. Now, you?vé talked about it twice. You've mentioned
danger.
" A. Yes, sir.
Q. Then you stated that'YOu'ié-wiréd'-—-
A. Yeah.
0. --- so you could communicate with. other police

officers. Were you afraid ‘6f anything that day?

A. There is always a potential in -- in any kind of drug
transaction for a rip-off where the"pefsahhthat*weFre"dealing
with is going to take bur“mbﬁeyﬂ' That puts me as an.
ﬁndércoﬁer officér and all ‘my other agents in a very
dangeidﬁs pbéitién:A At this point all we wanted to do: We
just wanted to go there, make a drug transaction, and leave,

4

making sure that everybo&y‘wasfééfe, all officérs involved,
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-the informant, and the .defendants.

Q. »Jennifer, was it strange to go back three times to

make a drug deal?

A. Yes. Normally they don't take that long. We did that
for officer safety.. We did not -- they wanted.us to stay
ﬁntil the uncle arrived with the -- the dope. We did not

want to do that due to safety. I.wanted to be able to come -

.into a situation and not be surprised being in a situation.:

...Q. . Okay.. So the third time did the uncle show up?
A. . . Yes, sir.
Q. :How. do--you know he showed.up?
~A. . Via g;ﬁig,«QI_Wasf;ggormgdigpat_the -- a blue Cadillac

which we were informed previously ---

MR. MCGUIRE: I object to hearsay, Your Homor.

THE COURT: Do you want to be heard?

MR. BOSNAK: No, sir.

"THE COURT: Ask another question.

. MR. BOSNAK: We'll withdraw ---

.THE COURT: Ask another question.

BY MR. .BOSNAK: .
Q. How -did you know ---

MR. MCGUIRE: Same objection, Your Honor.

THE COURT: Do you want to be heard?

BY MR. BOSNAK:

0. What happened next?
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A. Okay. Afﬁér that, I ha&‘tqid the informant to go up
and meet LaShawn. He went and met LaShawn, returned to the
vehicle. At that point, LaShawn came down the stairs and
walked thfdugﬁiher yard past this building. Once she passed
upAon'tﬁié>side,AI.coﬁid rot' -- no longer see her. ‘But I did.
witness her walk &it of -- down Eﬁé stairs and --“and ‘to the

other side of this Buildifig rignt here on the ‘corner.

.'Q§ Cdﬁidy?oufgéé her?

TA. " I could see'ﬁef’uﬁtfl she passed the corner of that
buiiding. o |

| Q. . But yéu couldn't see heér behind the building?
A. No, sir. |
Q. Okay. Before that happéﬁéd, were there any people in

this area in here?

A. No, sir, none.
Q. | ’Did“aﬁYbédy live in this house?
A. I do ﬁot kno&, sir.
Q. Okay. But fhere‘s no peoble in this area?»
A. No péople»ih that area at all. o
0.  Just LaShawn?
A. Just. LaShawn and thé informant.
0. Okay. And ﬁhe informant, okay. Were there any people

‘on the side of the road or across tﬁé‘street, waiking'around,
‘out and about?

A. No, not -- not anywhere near my vehicle on this half
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of the curb.. Down further, I'm not for sure. : .o |

Q. Did anybody walk past your car ---

A. Yes, sir.

Q. --- that night? Tell us .about that.

A. - After LaShawn had come .down out ofrthe stdirs, she

came down off the stairs, she walked -- she was walking
towards the corner of that house.

There was a black gentleman~thap came around this
corner from -- this woul@ be McmillanlAvenuevon that side.
He came from McMillan, down Saint -Johns, walking. And I

there. But he came from that dixec;ion...déme déwn'Re¢din

‘Road,

He walked down Reddin Road on this side of the road,
past my vehicle or the driveway, just past the curb.

Approximately in thé area of the driveway, he turned around

~and walked back and went around‘that corner.

Q. Okay. This geﬁtleman was walking here and around

here. .Where was LaShawn?
A. LaShawn was walking to the other side of this building -

and disappeared from me.

Q. Disappeared?

A. Uh-huh.

Q. How long did she stay behind that building?
A. A matter of minutes.
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Q. A matter of minutes? .

- Five minutes maybe.

Q. Then what did she do?

A. Then she returned to my vehicle, told the informant

|' that shé'had“the“pdeér cocainé and to -- told the informant

iiﬁ°ﬁy presénce tO'Qet tlie: money and~they3wou1&'go,up‘to her

residence and make the'drug”trahsactiOnyi
Q. " All right. During that period of time that she's

behind the building; coming back oit with the dope, where is

’ this genEieman that” was Walkihg around out here? Where is

‘he?
A. This gentleman who walked around the corner walked
past my car, turns’ dround -- turns around and walks back and

goes'baCk'arbund that corner where he came from.

Q. I want you to be more specific. Wﬁere is he when
Lashdém is making -- has come back and said she's got the
dopé?-

AL Oh. Yes, sir. Yes, sir. By the time Lashawn
returned back to me, theé gentleman that walked past’me was
back around the corner. And when LasShawn returned to my
vehicle, the gentleman that I saw walkfpést mywcar and
another’ gentlemin came out from behind this building.

Q. No, no, no. Let me rephrase it.

a. Sorry.

0. Say, you see this gentleman -walking.-
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A. Yes, sir.
0. And you said you saw LaShawn goigg back behind the
building.

_A. Yes, sir.

. Q. LaShawn comes back from around this building,

hopefully with the drugs, with the drugs. Where is this
gentleman at that timg:if you remember?

A -Oh. I éannotvsee him at that point.

Q You cannot see him?

A No, sir. He went back around the corner.

Q. So he's.back,around the corner?

A -Yes, - ques sir. .

o) QWgéld there be any way, ip_youeréiniqg, that that

gentleman could have given LaShawn the drugs?

A. No, sir.
Q. Okay. Did you recognize who that gentleman was?
A. As he walked past me, no. I don't know who he was

when he walked past me.

Do you know who he is now?

Yes, éir.

Who is he?

He is the -- James. I don't know his last name.

James Nelson?
Yes, James Nelson. And he was one of the people that

we had taken into custody that night.




13

LASEA BOND FORMB @ PENGAD » 1.800-631-6989

Lo

3 OO

10

11

12

13

14

15

16"

17

18
19
20

21

23

24

25

JENNIFE

Q.

- -please.
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If I brought him in here, could you identify him?

Yes, sir.

MR. BOSNAK: ' Your Homor, .may I bring James Nelson in

" here to_let her identify him?

THE. 'COURT: . Sure.’

MR. BOSNAK: If you'll get James Nelson for me,

(Mr. Nelson entéié-thé”courtroomp)

BOSNAK:

. Q.

A.

BY MR..

Jennifer, I would{ask you to . -tell the Court if that's

the man you saw.

Yes, it is.

© MR. BOSNAK: Would you please identify yourseif,

‘please, sir?

MR: NELSON: I'm James Nelson.

MR. BOSNAK: Thank you so much.

(Mr. Nelson leaves the -courtroom.)

BOSNAK:-

Q.

a.
Q.
A,
- Q.

drugs?

‘Now,'and‘yoque-absolutélyvsure that he  could not have

been behind that building ---

No, sir.
—---giviﬁg LaShawn those drugs?
He could not be.

Okay. Now, LaShawn comes back to the car with the
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" powder - cocaine, to get the money, and that they would go up

'~ to her residence and make a drug transaction.
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a. Yes, sir.

Q. Okay. What happens next?

A.  He -- LaShawn walked back to my vehicle at that point;
In my presence tells me -- Mr. Wallace that she had the

- At that time, és they were starting to walk away from
the vehicle -- Mr. Wallace was getting in my vehicle as I'm

stalling him, trying to get the money out. I don't want the

money -to leave my presence. I gave a take-down signal, and

units moved in and came to the leoecation: . . -
Q. Explain to us what a take-down signal is.

‘A. - -Well, once I know that thegsubjegt.has the :-- the

dope, whatever we are purchasing, in this case the powder
cocaine, once I know that they have that, then what I do is I

tell the unit that she does -- that the subject does have the

-dope in their possession so that the -- and I give them --

tell them to come in and -- and make the arrest.

~+:Q, - ©kay. You.can take .the stand again. Thank you.

A. (The witness returns to the witness stand.)

BY MR. BOSNAK:

Q. Jennifer, after you gave the take-down signal, then
what happened?
A. After I gave the take-down signal, units moved in and

placed the -- all the parties involved in custody.
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Q. . Now, tell us what do you mean by "all of the parties
involved. "
A. . The two gentlémen,'Earnest‘Béttle, James Nelson, and

LaShgwn Floyd.

'Q.  ~Okay. Where did they arrest Mr. Battle and

Ms. Floyd?
A. - Mr. Battle and Ms. Floyd“wére'ﬁeit to my vehicle. - One

was around the area ifi- front of my vehicle, and one was °

" around the rear of my vehicle, but they were right: there at

{my vehicle.

" Q. Where -did Mr. Battle come from? Did you see where he

came from?

Aa. Yes, sir.
Q. And where did he come from?
A. They -- the white building on“the corner of Ssaint

Johns and Reddin Road. I -- where I: watched LaShawn walk

from when she returned and told me she had the dope. At tha

 point I saw Mr. Battle and Mr. Nelson walk -from the same

corner of that building and walk towards myvvehicie.
Q. Let me show you some pictures, if you'll come down,
because I want to show you some piéﬁures and see if you can

identify them.

‘A. '(The witness leaves the witness stand.)
Q. Can you identify this building?
"~ A. Yes, sir. That is the front of LaShawn Floyd's
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. go ahead and mark them. If he is going to offer all of

reporter to mark them -- get them in the order you're going
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residence.
Q. - Could you show that to the jﬁry pléase?

MR. MCGUIRE: Your Honor.

THE COURT: Any objection?

MR. MCGUIRE: I've never seen these pictures.

THE COURT: Do you want to look at it now?

MR. MCGUIRE: Yes, sir.

. THE COURT: _All right.

'MR. BOURDON: Your Homor, this may be a good time to
take a recess.
_IHE, COURT; ;Members of the jury pamel, I'll let you go

to the jury room while we go over these pictures. '

(Whereupon, the jury goes to the jury room at

(Counsel review photographs.)

THE COURT: Bring them up and let the court reporter
those, you come up and after he gives them to the court

to use them.

(State's Exhibits No. 1 through 14 and State's Exhibit
No. 15 were marked for identificatiqn.)

.THE. COURT: Assuming they're properly identified, do
you have any objection to any of those photogréphs?

MR. MCGUIRE: No, Your Honor.
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THE COURT: That's just a letter. You got that and
everything?

MR. BOSNAK: Yes, sir.

MR. MCGUIRE: Your Honor, if this is coming in ---

THE COURT: Well, He hasn't offered it yet.

MR. MCGUIRE: OKay.

“THE COURT: They're just tryinéftS idehtify them.

N

"1V11 deal with that when he gets ready to offer it.

All right. We're ready to bring the jury back in..
Bring the jury’ﬁédk in. -

(Whereupon, the jury returns to the courtroom at
approximately.10£45 a.m.)

' THE BAILIFF: All present, Your Honor.

THE COURT: All right. You may continue to examine

the witness.

BY MR. BOSNAK:

Q. Jennifer, if you'll step down, please, for a minute,

I'm going to'get you to idehtify some'phdtographs.
(The'photogréphs are‘dispiayed.on overhead projector.)
THE COURT: Turn off_tﬁé light so we can see better.

'BY MR. BOSNAK:

Q. Would ybulplease identify what that'is;'please?
A. ' That is LaShawn Floyd's residence.
Q. ‘Okay.. And was that the place where she was making

phone calls and;things?
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A. Yes, sir.

- Q. Okay.

THE COURT: Is that number one?

MR. BOSNAK: That's exhibit number one.
THE COURT: All right. Call the number out. .

MR. BOSNAK: Yes, sir.

BY MR. BOSNAK:

Q. I'm showing the witness_State's exhibit number two.-
Could you tell us what that is?

A. That is the front -door, downstairs apartment, of that
-- of L;Shawn's,bui}ding.

Q. So exhibit one was what?

A. It was a side view. And that shows where you go into
LaShawn's apartment upstairs in the same building. ‘This is
the front door. _

Q. I'm showing the witness State's exhibit three; Cbuld
you please identify -- could you identify whatvthat ig?

A. That is the view that I had, where I was sitting in my
vehicle, of the_staircase ieading up to LaShawn Floyd's
residence. And then behind that tree in the center of.the
picture, that's going to be the front dooi, which is another
apartment of that same residence.

Q. I don't know if you can testify to State's exhibit
four. Did you ever go behind the house?

A. -No.
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Q. = Okay-.

THE COURT: Set that one aside. - Set it aside.

BY MR.. BOSNAK:

'Q.  I'm going to show you State's exhibit number six.

Would you tell us what that is, once we get itfstraiéht?“
A. That i& the stop sign*it the ‘corner of Reddin Road and

Saint Johns Road. . The road that you're standing on where the.

. picture was taken is Saint Johns’Road. This is -- oh, excuse

me. This is Reddin Road right here. ' This out here .is Saint

Johns Road: This right here is‘going to be the driveway

portion, and LaShawn's residence is going to be back behind
to the right.

Q. Now, the front of Your_car'was pointed in what
direction here?

A. Thié is‘the view that I saw as I was sitting in my

vehicle, facing forward.

Q. And this is Whefe you saw James Nelson?

‘A. Yes.

Q. “Shbw us where he came.

'A. He came from behind this bush right here,-came down .

" acxoéss the road at an angle and walked down the side of this

St¥eet and passed my véhicle.- |

number seven and ask her to please identify it. -

Q. © Would you please identify that?
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“A. Yes, sir.
Q. I want to.:show you State's exhibit number eight. And

|- »:coudd .you -didentify. what .that 1s,p1ease, if yeu.can? -

‘A, Yes.
T o If you can't, just tell.us.
A. No, sir. I'm not for sure what that view is. I'm
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A. There is the building, the residence, on the corner of .
Saint Johns and Reddin Road. This. is going to be the

building that he walked. around when I first saw him..

Q. - Let me bring -that -- was that the first building you
drew?
A. Yes, sir. That's the first building that I drew, on

the corner.

sorry. Can I look at it like that?
Q. See if that refreshes you.

A.  (The witness further reviews exhibit.) Yes. I know

what that is now.

Q. Okay. Let's put it up here. I'm-:sorry.
A. . That's okay.
Q. I want you to look at State's exhibit number eight

again, please, and could you tell us what it is now?
A. Yes, sir. This, this road right here is Saint Johmns.
This is a .view looking towards -- LaShawn's house is going to

be about -- this is the corner. This is the house on the
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1 corner that we had just looked at. And LaShawn's residence
2 is going to be back behind these trees, set off.
EE | 3 Q. Show us wheré you were parked.
-'4~¥ K..o I was ‘parked. right here, facing me, facing -- I would
5 | have been looking at me sitting right there.
E% '. 6 'Q.  Can yoﬁ show us the:way James Nelson walked, please?
7 A Yes. He cémesfrom,this area over~here,vwalked around
'8 |* this corner, walked to this side of the road, walked past my-
Eﬁ' : 9 vehicle, and kept“going right around the curve.
. | 10 | Q. Okay. I'm going: to: show yduqﬁhat's been-mafked-
g _ ' 11 State's exhibit: number ten, and could you please tell us what
g '12 that is? |
-1 .
13 A, Yes, sir. This portion right here is that house on
_; " - 14 | the corner of Saint Johns and Reddin Road. This is the
& 15 garage that sits just behind the house. My vehicle was here.
= 16 | LaShawn's residence ‘was right here.
E; g' 17 Q. Okay. And when LaShawn went to go get therdrugs,‘
_? 18 where did she go in relationship to this picture?
 § .19 A.  She walked out of -- down hervstairs and walked behind
;é 20 this building.
"E | 21  ’ Q. She was behind that building?
E; 2 »22‘ A.  Yes, sir..
[?' , 23 0. Is thisvthe type of view you had from your car or not?
- 24 | A. Back-.a little bit.further.. I could see her a little
é; | 25 | bit longer past the.cdrner of that building. I was set back
| \
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over -- Yes, sir.

Q. Would this be close?

A. . Yes, sir.

Q. I'm going to show you what's been marked as State's

exhibit number 15 and see if you can identify that.. If you

need to look at . it first, that's fine.

A. (The witness reviews exhibit.)

Q. Okay. Would you please use the laser_pginter and tell |

us about where you were?

THE .COURT: - What is that? A street map or something?

MR. BOSNAK::*Yes, sir;i:it: is..
THE COURT: All right.

'THE- WITNESS: Yes. This area, this street right here

is Saint Johns Avenue. This little circle right here, that's

- going to be Reddin Road. This first entrance to Reddin Road,

I was right here on the curve.

BY MR. BOSNAK:

Q. And that's where everything took place?
A That's where everything took place.
| Q. Okay. Thank you;
A (The witness returns to the witness étand.)

THE COURT: Do you want to move those that she
identified into evidence?

MR. BOSNAK: Yes, sir, please. The State would ask to:

movefthese.
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1 ' THE COURT: :Did you keep themfseéarate as to which
2 ones she identified and which ones she didn't?
3 MR. BOSNAK : Ygs, sir, I did..
4 - . * _MR.. MCGUIRE: Your Honor, I don't have any objection
.5 to any of the pictures. |
E%i 6 THE COURT: Allfriéht. Give them to the Court
: 7 | Reporter so she can mark themy-;he bhes-thét have been
g;;A o 8 'édmitted,inté evidence. |
9 (State's Exhibits:No. 1, 2, 3, 4, 5, 6., 7, 8, 9, 1o,
id 11, 12, and 15, previoﬁsly marked for identification, were
11 ' received in evidence.)
12 THE COURT: All right. Go ahead.
13 BY MR. BOSNAK: | |
[EI 14 Q. Okay, Jennifer. You;ve identified all that. After
f} '15”vf LaShawn was arrésted,}what did you do then? What was yQur
- 16 | part in that? ‘ |
% 17 A. My part after the take-down signal was given was to
5; 18 - f retrieve the -- Mr,~Wallace;-the informant, put him back in
z 19 | my vehicle and leﬁvevthe-area, to secure'him and to secure -
;% 20 - the ﬁoney. |
- 'é 21 | Q. Did you do that?
L .5 22 A. | Yes, sir.
PE' .. 23 Q. ]And:where did you go?
;Z 24 A. Weé went back to the nﬁrcotics office.
%g‘ 25 1 Q. And was that basically all for you -=-"
"
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“A. Yes, sir.
Q. --- in this operation?
A. Yes, sir.

MR. BOSNAK: Thank you. Would you answer any

questions that Mr. McGuire might have for you.

THE WITNESS: Yes, sir.

THE COURT: Cross-examination.

MR. MCGUIRE: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. MCGUIRE:

Q. Jennifer, since you and- I know each ogther, I'd just

like to_cail;you,Jenniiep,:too.
. That's fine.
-THE COURT: Are-you going to use:-this?

MR. MCGUIRE: No, Your Homor. I don't think so.

THE COURT: Okay. Let's cut it off and move it out of
the way. . Go ahead and take the screen up, too.

(The overhead projector and screen were moved.)

THE COURT: All right.

MR. MCGUIRE: Thank you, Your Honor.

Q. Jennifer, you don't know how many times Shawn made

drug deals at all. Do you?
A. No, sir.
Q. - Okay. And you wouldn't know if she had a system

worked out with her supplier where he would drop the drugs
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doﬁn Ehere behind that cut and theﬂ'he»wélks»away as ‘she goes
to the spot and picks them up? You wouldn't know that?

A. No, sir.

Q: Okay. And’ did you ‘go out to. the scene wheﬁ~Shawn's:
lawyer tbok the pfoSedquf out there?:

A.. No, sir.

Q. You werén't there for that. Okay. So the man that.

you identified in the courtrédom, do you: know him as

James Nelson or Eddie Nelson?

A. Jémes Nelson.

Q. You‘didﬁ-t know he went by "Eddiem?

a. No, sir. |

Q. Okay. And he's the man who emerges from arqund the

corner and walks down the street, passes: your Yellow- Cab, anc
then turné around and then comes back aﬁd then he goés back
around the corner? |

Aa. Yes, sir.

Q. | dkay.v And he doesn't do anything except'just kind éf
walk down the street to where you are, kind of hangs around

and then walks back?

A. Yes, sir.

Q. He didn't have any busSiness on the street as you coul
;ell?

A.  No, sir.

Q. "~ Okay. He just SOrt of checked you .all out? -
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A. Yes, sir.

Q. - Okay. And that was the man? James Nelson?

A. Yes, sir.

Q. : Now, on the telephone_it was clear that the uncle was

the supplier. .Is that your understanding?

A. " That -- yes.

‘Q. ~ 'Okay. Are you aware that Earnie Battle, my client, is

‘Shawn Floyd's distant cousin?

A. Yes, sir.

Q. And not her uncle?

A. ¥eg;-8ir. . That's what she.calls him.

0. Weilr écéording-to'her? | .

A. .Xes. .

Q. And you're taking her word for that?

A. Yes.

Q. You don't have:any knowledge of that whatsoever except

what she tells you?

A. Yes, sir. '

Q. And'if she's lying, then you don't know hoﬁ to prove
that?

A. Right.

Q. | Were you there when she gave her statement?

A. Not in the room, no, sir.

Q. This happens around midnight, close to midnight?

A. Her statement? |
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The drugmdeél.’

11:36-iéh, yéé, sir. .

11-30-ish? Okayl And were her kids in the house?
When we first arrived, T saw children. I dé not . know .

if they'were thetefwhen’the transaction took place or not.

 Q.A . ..Okay. And was she taken into herﬁhoqse and

intérrogatéd? Is that where ---

A, sir, I left the area.
Q. You ﬁéréﬁ't“thére?
A. I left the area.
Q. Okay. So you wouldn't know about that?
A " No, sir.
0. Okay. Are you aware that Earnie's car was searched?
A. Yes, sir. |
Q. And there was_nothing t0'indicate‘drug_aétivity in the
car?
A, Not to my knowledge.
0. Nothing? |
A, Not to my knowledge.
Q. And he was seérched?
A. Yes, sirL 
Q. And there wasn't a thing on him to.indiégte drug ---

r

MR.. BOSNAK: Objection, Your Honor.

THE WITNESS: I cannot say that.

MR. BOSNAK: She doesn't have any knowledge about any
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of this. She left the scene.

THE COURT: Ask a question about something she knows
about .

If you don't know, just say_"I_don't know. "

BY MR. MCGUIRE:

Q. Do you know the results of the search or not?

THE COURT: He's asking fo; your firsthand
information, not what the -- as I understand, the objection
is: The question has to relate to what she knows, not Qhat

somebody told her.

Q. Jeﬁnife:, if you know, do you know the resdlt;_of'the

A. No, sir.

THE COURT: No. It's not the results.

That's your objection, right?

MR. BOSNAK: Yes, sir.

THE COURT: All right.

MR. BOSNAK: She can only testify to what she has

knowledge of.
THE COURT: I sustain the objection to that question.

BY MR. MCGUIRE:

Q. Did you participate in the search of Mr. Battle's

house at all?

A. No, sir.
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Q. -Or the car?
A. No, sir.
Q.. Oor his person?
A. No, sir.
Q. Do yoﬁ know who did that?
A No, sir.
Q. You agtually‘saw Shawn _with the bag of cocéige?»
‘A. ;~Yes,'sir.
0. You-Caught'herlred-handed?
A. Yes, sir. |
Q. And the cocaine, Qhat kind qf b$g wés it in?
A. It was in a plastic bag. That's all I could'see.
Q. ' Was it a brown paper bag, or was there a plastic bag
inside a brown paper bag, or do you know?
 A. I don't know. '
.Q. ADid YOu<actdally‘see the cqcaine?
A. I saw something in her hand.
Okay. And'tﬁén'iou saw her throw it down?
A. 1&ESA

MR. MCGUIRE: That's all I have. Thank you.

MRL,BOSNAK: Jenq;fer, I don't have anymore questions
THE COURT: Thank you very much.  You can step down.

Call your next witness.

MR. BOSNAK: Can she leave, Your Honor?

MR: MCGUIRE:. Without objection.
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THE COURT: Without objection. Thank you so much for

coming. You're free to go.

MR. BOSNAK:. Well,.I tell you what. Just stay.

The prosecution might need to recall her.

Thank you.

"(The witness is excused. from the witness sﬁand and. -
leaves the courtroom.)

THE‘COU#T: All right. Call your next witness.

MR. BOSNAK: We call Glen Campbell.

THE COURT: Glen Campbell?

i7" Y&t sir-Offi&ér” Campbell.

. "(officér caifipbell ‘éhters ‘the”tourtroom.)’

'~ RICHARD" GLEN CAMPBELL,

being first dﬁiy'sworn by the Clerk, was examined and
testified as follows:

THE CLERK: '"Please have a seat.

Would you give your full name for the Court and spell
your last..

THE WITNESS: Richard Glen Campbell,

C-A-M-P-B-E-L-L. "

 DIRECT EXAMINATION

BY MR. BOSNAK:

Q. Detective Campbell, would you introduce yourself to
the jury, please?

A. Yes,vsir. My name is Richard Glen Campbell. I'm a
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1 | detective in marcotics, North Charleston Poliée“bepaftment.

W

2 I've Been currently assigned there for four Yéﬁrs now.
Q. Would you give us something about your edgcational
) 4 Eackgfouﬁd, please?
o s |-'a. . ° ves, sif’ High school diplomi: Also, I‘graduated

Ay

6 |“"from college. T haVe a Bachelor of Science in education.

- How long have you béen in law-enforceheﬁf?

[
~J
©

8~; ‘A. - 'Almost 14 years.
E?' 9 | o How long ‘have you been with the North Charleston
| 10 | Police Department?
[} ‘11 | A. Eight years;;
3} 12 Q. And how>long have you been a detectiVe?
‘_ 13 | A. Five Yeérs.;
3- 14_-L-Q. And how long have you been with the narcotics
- 1s division?
L ’ | .
16 A. Almost five years.
‘g 17 Q. Were you working in Charleston County on the night of
. : 18 July the 15th, 1999?
z 19 | a.  ‘"Yes, sir.
E}g 20. | o. Okay. What were you doing that evening?
'T é 21 A. ' That evening I was supposed to be an entry man. We
ng 22 | were going to do a controlled purchase of a quantity of
Ej 23 cbcaine. I believe it was from 1855-B Reddin Réad. Myself
' 24 and é Detective Gould were in a undercbver vehiélei a z-71
%% 25 pickup truck. While we were -- once we were given a

s
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take-down, we would go to the residence and take the
individﬁals down. Dﬁring the course, we were given a
takefdown --—

THE COURT: By that you mean arrested?

THE WITNESS: .Yes, sir. We effected a take-down of

.. everyone .who was there at the time of the purchase.

BY MR. BOSNAK:

. 0. . K11 right. . You said.you were in what type ?f vehicle?
. AL :‘We're ;in a undercover. It was a Z-7i_Chevy:pickup
_truck; |

Q. | ©Okay. 'bid it haﬁe polig%h%%ggggignd'thiggs»l%ge that
om dt? L. | |

A. © No, sir.

Q. &HQ police lights. Did it have anything to identify'it

as a police vehicle?

A. No, sir. It was a surveillarnce vehicle.

Q. Okay. .Would it look just like an ordinary truck?
‘A. . Yes, sir.
Q. Okay. Now, where were you? What location were you at

when all this,wasfgoing down?

) A. We ﬁere at Reddin Road and Saint Johns.
Q. Any particular location there?
A. Beside St. fhomés Church.
Q. St. Thomas Church?
A. Catholic church.
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Q. How far was that: from the place where the drug deal

was supposed to-.go down? .

A. Less than a half a mile. It's ---

THE COURT: Speak. up.

THE WITNESS: Probably about three football fields.

-BY MR. -BOSNAK::

Q. Three football fields. And how did you know what was

going on?-

L) G By radio communications. We were being advised on the
radio.
Q. All right. Explain again to the jury just so we'll

have it clear on the record, what does a .take-down signal
mean?
A It means for the units to move in to the designated

area that we had been assigned . to before we went to the

location.

Q. v‘.When is a take-down signal given?

a. Upon completion-of the purchase.

Q. Okay. . -Did the take-down signal happen that night?
e O Yes, sir.... | l. 7 “

Q. Okay. And how long did it take yoﬁ to gef to ﬁhe

location where the drug deal was?
% Less than_ 15..seconds.

Q. | Less than 15 seépnds. Now, who_diduyou say was with

' you that night?
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. Detective Greg Gould.

Greg Gould. Who was driving?
Detective Greg Gould was.
Where were you sitting?-

I was a passenger.

© » o p o P

Passenger side, all right. -When you got there, what .
did you do?

A. " I exited the vehicle and immediately proceeded towards
the front 6f the -- front steps of the residence where I

encountered a black female going up the steps.

gt v okdy:” Did*yeu-atrestiher. at thatitime?
“K: 7' 1’deétained Her.at'that-time. -As.I approached her, she |
-- 1 observed her to throw a -- an object over: the side of

the-guardfail. I placed her down on the steps. .. The rest of
the entry team passed me and went up into the apartment. I
secured her. Once the residence was secured, I went down and

retrieved what she had thrown down, and it was a plastic bag.

Q. And what did the plastic bag contain?
A. Once we got it back to the office, it contained a
white powder substance which tested -- field tested

presumptive for cocaine.
Q. Now, tell us a little bit aboﬁt how you tell --
explain what field tested presumptive for cocaine is,
presumption for cocaine?

A. Field test presumptive for cocaine is: We have a test

- 125
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1 kit. It has. three ampules that we put a little bit of the
2. white powder in-it. Breakvthe-améules, and it does a

Ei 3 chemical breakdown. If it turns blue, it meéns.it's positive
4 for traces of cocaine.
S 0. - Why would you do that?
6 A, Just to maké sure it's actually cocaige'aﬁd not flour

or sugar or something like that.

vz
~

8 1 Q. - Okay. I want to show you what's been markéd'as
ﬁl S State's exhibit 13 and sée'if you. can identify this.
- 10 A. - (The witness reviews exhibit.) -Yes, sir.
[; 11 | Q.. . How can you .identify that?
12 | A. . That was the packet that my initials are on the bag
13 that I sealed here. My -- that's my handwxiting.  | |
12 | o. - Okay. Let's go back just a minute --- let the record
15 - show that he has identified State's exhibit 13.
16 Let's go back a minute. - When you went down to.pick up
:% 17 '| the dope, was anybody around it?:
ﬁ z 18 A. No, sir. |
-‘.z 19 Q. Had you had your eye on it the whole time?
-§ 20 A. Yes, sir.
Lﬂ ' § 21 Q. Okay.
= 34 22 AL VI pPlaced her on the ground and kept contrpl of her and
E 23 monitored the -- where‘IfSaW'the object thrown. |
24 | 0. And then what did you do? You went down -- tell us

25 | what you did.

Thoy
. ‘.f."”
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Al When somebody else came down to secure the female, I
immediately went over and picked up the object that was
laying on the ground.

Q. Did the dope ever leave your hands until you 'got back

to the station?

A, No, sir.
Q. Okay. And what did you do after you had tested it?>
A. Once we test it, I place it in the SLED BEST Kit. T

believe that was B-111717 to be the BEST Kit number. I
placed it in that BEST Kit, sealed it, and then4tﬁrned it
over to ---

THE COURT: What do you call it?

THE WITNESS: SLED BEST Kit.

THE COURT: Best? B-E-S-T?

THE WITNESS: Yes, sir.

THE COURT: Okay.

THE WITNESS: Then I turned it over. Once I had

processed it and sealed the bag, I then tprned it over to
Detective Kuechler who is the case agent.

BY MR. BOSNAK:

Q. Now, why did you do that?

A. He's a case agent; and he physically takes custody and
drops it off in the box, due to the fact that it's his case
and he can testify later that he physically dropped it there.

THE COURT: Who was it you gave it te?
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THE WITNESS: Detective Al Kuechler.
THE COURT: - Kuechler?

THE WITNESS: Yes, sir. K-U-E-C-H-L-E-R.

BY. MR. -BOSNAK:

Q. ,Now,-DetectiveiCampbelip did-you»pl#y any other role
'in this drug bust thét*evening?'. |

A. 'v_Besides the take-down, takingfgustody of the dope and
once it was signed over,:no, .sir.

QL You didn't do anything else?

A No, sir.

MR. BOSNAK: I don't have any further qﬁestions.

THE COURT: Any questions from you, Mr. McGuire?

MR. MCGUIRE:: Noiquestipns, Your Honor.

THE COURT: Thank you very much. You can step down.
- {(The witness is excused from the witness stand and
leaves the courtroom.)

THE COURT: Call your next witness.

MR. BOSNAK: . We -call Charles Hardin.
(0fficer:Hardin enters the courtroom.)

CHARLES W. HARDIN,

being first duly sworn by the Clerk, was examined and
testified as follows:

-THE CLERK: ' Please be seated.  .Please give your full

- name to the Court - -and spell your last.

'THE WITNESS: - My name is Charles W. Hardin: My last




LASER BOND FORMB (D PENGAD+ 1-600-831-6989

10

BRI 1 5o3)

13

15

16

17

A18

19

20

21

22

23

24

25

139

CHARLES W. HARDIN - DIRECT EXAM. BY MR.. BOSNAK - . .129

name‘is_spelled H-A-R-D-I-N.

DIRECT EXAMINATION

BY MR.: BOSNAK:

Q. " Mr. Hardin, would you tell us who you are employed by?
A. The City of North Charleston Police Department.
Q. ' ‘How -long. have you been working for the City of North

Charleéton Police Departmernt? -

A. = Approximately four years, sir.
0. Four years. -And what are your duties there?
A. My responsibilities are the -- the safekeeping of all

- eyidencerthat's turned in:by thggg;gy'oﬁﬁNorth Charleston.

0 DU ,Okaqu:Aﬁd@Iwwantgt0ushow§ypghwha§'5<been marked

.State's:exhibitznumber.13{ Would you tell us if you had
any ---
A. -Yes, sir. This is a BEST Kit which was turned in by
one of our officers.
Right.
It was transported ﬁo SLED,
. Who transported it to SLEb?
I did, sir.
Okay. - And did you leave it at SLED? For what reason?
We take all Best kits to SLED for testing.

Would you explain to the jury a little bit about what

o » o0 P O P ©

a BEST Kit is?

A. Yes. A BEST Kit is a envelope with a packaging on the
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inside. When an officer makes an'arrest, if they -- if there

are suspected drugs, these drugs are placed inside. The BEST

- Kit is sealed. The BEST Kit has a unique number . And once

_it's trahsported to. the ‘evidence room; . I: in turn take it to

SLED. SLED assigns a lab rumber and a unique "B® number to: -

“that particular-BEST 'Kit. And once the test is”coﬁcluded,“I“
go to SLED, pick hp-the“drugs;’bringlthém back, and place’

" them back-in location in the evidence room.

Q. So since this has been returned from:SLED, has it been

~ in your custody?

AL It has.

: MR.VBOSNAK: -Just one moment, Your Honor.

Q. | Do you have any security in your_building_fbr these
type things?

a. ‘Yes, sir. The evidencé:rdom_is-a -- is a secure room.
It's monitored with cameras. Myself, an assistant,
Lieutenant Potanic, Sergeant Steve Shephard, and our chief
are the only personnel that have keys that will unlock the
evidence room.

Q. Do you check the Best kits to see if they've been

' tampered with?

A, Yeé; I do.

Q. -7 What would you do if you found one that looked- like it

had been tampered with?

"A. ' . The evidence would.not be processed. I would notify
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the officer, and it wouid be determined by him on what he
would .do with it.

0. So it's your testimony that anything that looks like
it's tampered with would not  go to SLED to be tested.

A. No, sir.

MR. BOSNAK: That's all the questions I have.

THE COURT: Any questions?

MR. MCGUIRE: No questions and no objection to him

being excused.

THE COURT: You haven't told who you got that from.
You didn!; tell us who you got it from. Do you-remember who
you .got -it . from?

TEE WITNESS: Are_you addressing me, Your Honor?

THE COURT: Yes.

THE WITNESS: Normally when evidence is turned in ---

THE COURT: Do you remember who you got it from?

THE WITNESS: No, sir. I got it out of the drop box.

_THE COURT: Okay. Go ahead.

BY MR. BOSNAK:

Q. Explain to the jury what a drop box is, please, sir.

aA. The evidence room is not manned 24 hours a day. As a

'result, when officers make an arrest, it may be after work

hours. We have something similar to a mailbox that has metal

bars with a metal lock. They drop evidence into this drop

box. Once it is dropped in that box, the only way it can be
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- retrieved is the -~'someone~with a lock- to unlock that box.

We also have -- the front of the evidence room is metal.
There's-also a opening, a slip opening that you can pull back

and drop evidence into that slip, and the evidence ‘is. secured

- £hat -way. .When I:comeﬂin:everyvmorning, I have keys to

unlock. these two boxes. .and retrieve- the evidence.

MR .. BOSNAK: Thank you.. -

. THE COURT: ' Now, any cross-examination?

" MR. MCGUIRE: No questions.: Thank YOur sir.

THE COURT: Thank you very much:  You can step down.

THE WITNESS: Thank you.

(The witness-is excused from the. witness stand and
leaves the»courtroom;f
THE COURT: Call your next witness.-

' MR. BOSNAK: We call Mike Miller.

(Mr. Miller enters the courtroom.)

MICHAEL ALAN MILLER,. .

-~ being first duly swornm by the Clerk, was examined and

testified as follows:
THE CLERK: Please be seated. Please give your full

name to the Court and spell your last.

' THE WITNESS: Michael-Alan Miller, M-I-L-L-E-R.

DIRECT EXAMINATION -

BY MR. BOURDON:

Q. Arnid where are you employed now?
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"A. . I'm the director of the Anderson-Oconee Regional

Forensics Laboratory.

0. And prior to being with that laboratory, where were

you employed?

‘A. - I was employed with the State Law Enforcement

Division, more commonly known in-South Carolina as SLED. -

Q. And what were your duties at SLED?

A. I was a special agent assigned to the Forensics

pivision in the Department of Drug Analysis.

Q: .- -And tell the jury‘what you did in that department with

sl Ge¥tainly . wFereceived~evidence.‘in from Cha;léston,

Berkeley, and Beaufort counties: Evidence -was submitted by

law enforcement ‘agencies. in those counties. I received in

that evidence, performed forensic chemical analysis on it,

and then performed forensic analysis and reported on those

findings.

Q. - -+ And‘ what education do you have in that field of -
training?

"A.  -°I have a Bachelor of Science degree, certified by the

American Chemical Society from the College of Charleston, two
years of-wbrk towards my doctoral degree in medicinal .organic
chemistry. I've been certified as a clandestine lab
investigator by the Dfug Enforcement Administration and also

the State Law Enforcement Division. 1I've been certified as a
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E? "~ 1 |, foremsic:chemist in drug analysis by both the Drug
2 .| . Enforcement” Administration and the State Law Enforcement
[5' 3 Division. -
g%. T4 b 0. - And ‘have-you testified in court before as an expert?

_ o 5. “A..  :Yes, I haveu In-fedefali”State, éﬁd‘milftary courts
Eg;hﬂ 6 of law.

~ - 7 | - .- .MR. BOURDON: : Your Honor, at this point the State

'8 would move-that he is ---="
9 |- .- THE: .COURT:- AnY-QUES€ioﬁS'you'qaﬁfﬂﬁoAask:about his
;g- o 10 | qualifications?
[z 11 .MR. MCGUIRE: No objection, Your Honor.
Egﬂ ; 12 | THE COURT:* All right. Go ahead;'
L 13 | .~ MR. BOURDON: Expert in forensic ‘chemistry. -
£} - 14 |- . . THE COURT: Go ahead.
{E= .15 . - MR. BOURDON: Thank you, Your Honor.
| . 16 | .BY MR. BOURDON: -
g 17 Q. _" Tell us what tests are performed once the substance
2 18 comes to your-léborator?f
é 19 A.  We generally perform an initidl screening test,’

H . 20 | sometimes called a chemical spot test, to give us an idea of
[j'é 21 | - the type or class of drug that wefre.ldéking”at;‘ Then we do
: -2 22 a confirmational determination: using instrumental analysis té
g; 23 | specifically determine what types of substances We;e‘

' 3 24 submitted as evidence.
%g.

25 .| 0. And-we've*héardfSéﬁé“eviaéhée'or ébme testimony about
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the,gEST_Kit. Can you tell the jury what_a.BﬁST Kit is?

A.  Certainly. The BEST Kit, "BEST".stands for the Best
Evidenée Sample Testing. It is a uniform system of-
submission that all law enforcementvagencies in the State of

South Carolina use tojsubmit controlled substance evidence to

. the. State. crime - lab.

Q. -~ And what's unique about the BEST Kit? Why is -it used? -

Aa. It's'uéed’bécauée.it%s -- the envelope was, designed to-
be tamper proof and tamper.-evident. The paperwork that goes

with it all .stays with :the.case throughout. 'It's é unique

dentifying.-each particular:case i

Q. . And then who actually receives the -evidence ‘in-at the -

SLED laboratory?
'A.  The evidence comes: in from the submitting agency by

either an evidence custodian or the offerer who seized the

evidence. 1It's placed into a submission locker, and then
only the chemist who is assigned to that evidence will go
down and pick that evidence up. ’

Q. And when- the iﬁyestigétors.submit it to your initial
person who receives it at SLED, is there an examination done
of the bag?

Aa. Yes, there is.

Q. And if there's any evidence of tampering, what is done

with the substance?

A.  The evidence is then marked as being non-sealed or
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"that some- tampering was noted. The law enforcement agency is

immediately notified.:.

Q. And would the sample be tested if there waé any
indication of tampering:or something? |

A. ‘No. ' In fact, the -- the initial examinapion-is done

by the eévidence log-in person.. And if there is some evidence

| that the -- that the-evidence has not been sealed, then it

‘will not be accepted in our laboratory.

Q- And . with respect to the bag itself, is there a system

or a method that would detect some-tampering?m

“A. Yes. The bag is designed such. that- any -- any type o

‘movement oi tampering of the seal is immediately noted. The

plastic shows any stretch marks if'the bag were to be

stretched open:.or cut open. There is a -- a blue filigree

 down both sides that 'you can measure the distance on the

envelope that shows if it's been cut and re-sealed.

Q." Now, I want to call your attention to what's been
marked as State's exhibit number 13. Do you recognize this
piece of evidence? |
aA. Yes. - Thisriswevidence that-wasgspbmitted to our:
laboratory from the Nerth Charles;on.Eolice Department.

Q.  And when did you.receive'tha;'piece of évidence? Whe
did the:SLED-laboratory receive- it? .

A. It was logged into the SLED 1aboxatpry on July 28th ¢

1999, and I also received it on the same day.
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Q. And after you received that evidence -- how do you
know that you received it on that day?
A. The front of our case jacket, which is part of the

BEST evidence system, I mark it with the date that I received

- it and -my last name.

Q. And do you have an indication from that evidence tag

' who submitted the substance to your laboratory in Columbia?

“ A, ‘The chain of custody paperwork that comes in with the

evidence, it shows who the last person to touch the evidence

before it came”into.our possession. It.was -- it was

"fo“?R“WKﬁa~thathasmthé=gent1eman¢th§t‘waswjgst in the court

"here testifying? -

A. That's correct.

Q. And have you worked with Mr. Hardin in the past?.

A. - Yes, I have.

Q. And tell us what test you performed on that substance,

" S8tate's exhibit number 13.

A. It underwent an initial chemical screen to determine
the class' of compound that we use. I then used an instrument
known as a gas chromatograph mass spectrometer to positively
identify the substance that was submitted.

Q. And are those machines calibrated and in proper

-WDrking order when you perform your test?

A. Yes, they are.
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0.  And how do you know that?
A. We know that'because ipitially a -- a set standard is

‘run’ of: the classic compounds that we're_going to be looking

for. There is a knownvcalibratipn~standard} In addition to
that, all maintenance logs- are Kept,; and the -instrument is
chiecked daily for proper.working«condition.

Q. . -Was;theﬁe.any“problem in your laboratory at that.time

“"while this substance was-being tested?
'A. ° 'No, there was not. _

Q. And after you did the gas chromatography test, did yo

perform any other tésts on it?

A. - No.
Q. What were the results of your.testing?
A. The results that I reported were that the evidence wa

found to be cocaine in the amount of 73.20 grams.

Q. And is cocaine a controlled substance?

A, Yes, it is. It is a Schedule II controlled substance

Q And by that, is it legal to poésess it?
A “I'm unsure how you'meani“legal;"

Q. 'Iilegal?

A. .It -- it is illegal tc'posseésrit, yes.

0 After you performed-you;”testing«and concluded that :
COntained.cocainej‘what-did“ycu then do;with the substance?
A. The evidence gets re-sealed into this oﬁter_polyebag

A heat seal is generated across the strip, the bottom here.
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Before it's sealed, thé date. that it was sealed énd my last
name appears -here. It then goes into our -- our SLED secure
evidenée vault until such time as it can be returned to the
submitting agency.

Q. ~ And then does it indicate on that chain of custody
when it was returned back to North Charleston?

A. Yes. We provide a chain of custody to the officer and
make them sign for it before we. deliver the evidence to them,
and it was returned on January i4th of 2000.

Q. - And-who “was it returned to?

a. It was retumne@Vbnghaﬁigsvﬁa;dini_;hgﬁgvidegge

‘custodian for North Charleston;Policeggepartment. B

Q. - And, Agent Miller, when you seal that bag -- can you

'come out ‘of thé box and show the jury how that was .done?

A. Yes, sir.

Q. And also show them what the BEST Kit is.

THE WITNESS: May I approach the: jury, Your Honoxr?

THE COURT: - Yes.

(The witness leaves the witness stand and goes to the
jury.) |

THE WITNESS: This outer plastic bag is provided by

our laboratory. That's what we seal all of our evidence in
after we've performed our analysis prior to sealing it. Down
here you'll see the word "sealed," the date that it was

sealed; some -- and‘ﬁy initials and my handwriting. I then
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seal through that. That way I know thét when this bag was
seaied,-I~wrote down'all that informétién there. If anybody
were to tamper with this:or open-it, this seal. would not be
on the bag: Thaf.Seal¥comeS*through my hame. That'way'it

can't becerased and tampered with.

'BY MR.. BOURDON:

Q.. Does it indicate: that there was any tampering with

that exhibit?:-
A. No, sir. ©No. It doesn't -- it does not seem. to have

been opened brAtamperedjwith in any way.

Q. ‘Can you show us what the BEST Kit is? 1Is that inside
that bag?
A. Certainly. This is the blue plastic envelope which i

known as the BEST Kit. At the top you'll see a control

number. There is a numerically numbered,. sequential number,

‘that appears on every evidence kit that SLED uses. This

number is used on all paperwprk.and all pieces of evidence,
copied in and-gdes in the report.

You can see down the side,Lthe blue.filigree:that I
mentioned earlier. It can show if the bag has been cut in

any way. You'll see-a difference in theé -- the amount of

" blue that's shown there.

‘There is a red seal across the top that:once the
adhesive backing has been removed and the bag.is sedled .

together it -cannot be.téken apart without distorting the
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- seal.

Q. And can you show the jury the cocaine itself? ‘You may

- have to move down so that all the jurors can seei

wi| sInside, - the ‘white,powdek. substance. -

And that's how we can tell if this bag has been
tampered. with, messed with in any way.
-“Then you also see on the side thé lab number that's
assigned, the date thﬁt seal was checked, and my initials,
showing that this bag was intact when it came info my

possession.

A. (The witnéss complies.) This is a plastic bag.

Q. Thank you. You can resume your seat..
-~ AL A(The witness returns to the witness stand.)
Q. -~ Agent Miller, you're not .any longer with SLED. Where

. are you currently employed?

A. I am currently the director of the Anderson-Oconee

_Regional Forensics Laboratory.

Q. Do you perform the same type of testing that you did

.at SLED?
-A. Yes, I do.
. Q. So this is, in fact, -a promotion for you?
A. Yes, it is.
Q. In your expert opinion, what is that substénce that is

in the exhibit 132

A. This substance is cocaine.
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Q. - And what is the weight, please?
A. 73.2 grams.

MR. BOURDON: Thank you. No further questions.

MR. MCGUIRE: Thank ‘you. I’have.no guestions.

THE COURT:  All right.- You said that you received . .

_that on July 28, "99. You didn't tell us where. you got. it.

.I'm asking you.

THE WITNESS: Yesz~sir;»~I; was -- I physically ,f

removed it from the drug evidence locker in evidence log-in
in the SLED evidence division..
THE COURT: - You got it from where?

THE WITNESS: The SLED drug locker.

THE COURT: The SLED drug locker?

THE WITNESS: Yes, sir.

THE COURT: -Okay. Anything else?

\MR;'BOURDQN:: Your Honor, in light of ---

MR. MCGUIRE:'.NO, sir, Your Honor. Thaﬁkiyou;

THE COURT:. Thank you very much. You can step down.

MR. BOURDON: Your Honor, in light of that question,

would just ask...

BY MR. BOURDON:

Q. ' The SLED drug locker that you talked about, where is

that located?
A. That is a -- a.secure mailbox-type deppéitory that i

"located in the evidence log-in department at the SLED
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forensics laboratory.

Q. “And that's in Columbia?
A. Yes, it is.
Q. Who has access. to that area?
- A. Currently, I do not know. At the time of my

employment«there ---

Q. Yes, sir.

A, --- the supervisor'for the department of drug analysis

-had access to it, ‘and I believe also the captain of the

forensics building had access to-it. .These: were the only
keys,*tb?my*knGWIEdgé.sﬁﬁ i

Q. - So -it-wasn't“a public access-type area?

A. No, it was not. And no one from. any other department
had access to it.

Q. Had you receivéd that BEST Kit with any sign of
tampering, would you have performed the test that you did?
A. No, ‘I would not.

MR. BOURDON: No further questions, Your Honor.

'THE COURT: - All right. Thank you very much. You can
step down.

(The witness is excused from the witness stand and
leaves the courtroom.)

MR. BOURDON: Your Honor, at this time the State would

move for admission of State's 13.

MR. MCGUIRE: I would have a Rule 6 objection to that,
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gi 1 _Your Honor.
) 2 THE COURT: Members of the jury pamel, I need you to

il
(V9

go to the jury room. We'll take a short break at this time,

-4 about five, ten minutes;: I'm going to be occupied with them
5 | .for a. while, for about.five_minu;es hopefully, and then I

ﬂ‘i-,ﬁ 6 want a five-minute break. - So iflI give you all abéut 10 to
7 15 minutes. iﬁﬁyou want a coke or coffee or anything like
.8 | that, let the Bailiffs know. |

E% 9 o (Whereupon, the jury goes gqithe jury room at

'.? 10 . approkimatelyul1:27:a,m.)_ |

[j - 11 " . THE COURT; All right. -Now, what's your objéction,

LE 12 Mxr. McGﬁiré?-

_ 13 MR. MCGUIRE} -The chain has not been hooked up.

[E 14 | | THE COURT: i agree. At.this point it has nét.been

'EE 15 - ' hooked up. | |

) 16 MR. BOURDON: Yes, sir. The State wili call
f% 17 | Detective Kuechler. I was just_trying to ---

F?g 18- | _ THE,GOURT:; We11,.I'mean, as I -sit, I.want to make

'4 é 19 | sure that I understand it and.éverything.agd_gll;

Eg % 20 Mr.‘Cambbell~said'he gave.ithto Kuéchler.

'é : 21 : MR. MCGUIRE: Yes, sir.

- 3 22 THEMCOUR$:»-Ha:din-said he_gqt;it out of a: drop box

Eg' 23 and took it to SLED. He didn't_say what he did with it when
24 he got to SLED. So I see at least tw§ loopholes or two

.

25 missing links in the chain, at least two thus far.

!
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MR. BOURDON: Yes, sir. The State could recall

Mr. Hardin.
THE COURT: All right. Well, okay.

MR. BOURDON: We'll do that,  Your Honor.

THE COURT: Well, Kuechler, maybe you don't .need him. .

I don't  know. -
All right. We'll take a break. I see at least two -
missing links.

-MR. BOURDON: Thank you, Your. Honor.

(A brief break was-taken.)

Bring the jury in.

"MR,’ﬁﬁURﬁON{"Ybui*ﬁonor."

THE ‘COURT: Yes, Sir.

MR. BOURDON: The State is going to recall Mr. Hardin.

THE COURT: All right. Bring himrback up. Bring the
jury in.- |

(Whereupon, the jury»returné to the courtroom at
approximately 11:44 a.m.)

(state's Exhibit No. 16 was marked for
identification.)

(0Officer Hardin enters the courtroom.)

THE COURT: We have the jury with us now. Everybody's
here. |

You're recalling Mr. Hardin. 1Is that right?

© 145
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MR.. BOURDON: Yes, Your Honor.

CHARLES W. HARDIN,

previously duly sworn by the clerk;, resumed the witness stanc
and was examinediand‘testifiedjfurther as follows:
THE COURT: RAlY right. Go aliead.
You're”Stilltunder-o&tﬁf«-

THE WITNESS: Yes, sir. . -

DIRECT EXAMINATION

BY MR. BOURDON:

0. Mr. Hardin, you were already on the sténd,-talking a

little bit about your job as the evidence custodian. Once

again, if you could just back up a little bit, tell s about
ﬁhe way that this‘piecé of evidence was submitted to you.
Where did you receive it?- " |

'A. Sir, I received it frbm‘a drop.bOX'outsidé the .
evidence room. o

0. And you testified earlier that only you. have access t
the drop box in a secured facility? |

A. ‘Yes, sir.

0. And the drugs- were in thé'BEST Kit that we éee-before

us in exhibit 13?7

A. ~ That's correct, sir.

Q And then when did you take®the drugs ﬁp to SLED?

A. I delivered the drugs to SLED on July thg 28 of 1999,
Q | From the time that they were put-in youf~dro§ box by
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QL And-who*hés access to the wvault?

4 Qo - .And: is-thesevidence room a:secured facility, in

itselﬁ°~ e A S
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the detectives, where did it remain until the 29th of July?

A. They -- after it was processed on my desk, I put them

in the vault which is inside the evidence room.

AL .'"Myself, an assistant William Tagle (phoneﬁic);_my~,;
immediate supervisors, Sergeant Steve Shephard and Lieutenant.
George Depack (phonetic);.and‘the chief; They ---

Q.  I'm sorry. Go ahead, please.
A. - They are the only ones that has a key to the evidence

.room.

AL . Yes, it-is.
Q. So basically the drugs -are inside a vault inside a
secured office?
A Yes, sir.
Q. ‘Now, why did you wait until the 29th of July to go to
SLEb with this exhibit?

THE COURT: Did you say the 29th or the 28th?

MR. BOURDON: I'm SOIrry.

THE WITNESS: 28th, sir.

THE COURT: You got it out of the drop box when?

THE ‘WITNESS: Sir; I processed it on July 20th.

THE COURT: Okay. All right.

. BY MR. BOURDON:
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E}: ' 1 Q. - When did it enter your evidence box, the.drép-boxv
| 2 | itself? |
[é ' 3 ' THE COURT: Do you remember? You got it oﬁt’qn the
! 4 | 20th. You don't-know when it got in ‘there; .do you?
k 5 F . THE WITNﬁSS:r No, sir. ”
a{ 6 |- ° THE COURT: All ri-ghht.
i;‘ o -7 BY MR. BOURDON: .
” s | o. o so you picked it up on the 20th?
'9”‘ A..  Sir, I processed it July thelzoth. Because I
f3 . 10 procéssed.it.July the 20th doesn't mean that I take it to
- 11 SLED on that date; Normally,‘because at the time I‘was the
g; - 12 oniy person in the evidenée ;oom} I didh't have an assistant.
13 | Because of time and manpower shortages,-; would'gq to SLED
14 every other week or sométimeb every third_week.a'But after
15 - the drugs‘were processed by myself, they Qérevplacéd in a
16 vault, and they were delivered to SLED on'July‘the 28th of
g 17 1999. v | |
§ i8 - - THE COURT: When-you‘say-“déliveredvthem to SLED,"
42 19 | what do you mean? What»did you:actually do with it?
g- 20 | THE WITNESS: I physicélly took the drugs.‘”I put thél
f} é 21 in'the trunk of a=cfuiser. I,transported‘the drugs to SLED
0 22 * headdquarters in Columbia. | |
[E 23 - 'THE COURT: And what did you do with them when you go
% 24 there? |
-—4 25 THE WITNESS: After I got to. SLED, I went to the




LASER BOND FORME @@ PENGAD» 1-800-631-8599

-13

; 14 -

15

16

17

18

19

20 .

21

22

23

24

25

159

' CHARLES W. HARDIN:- DIRECT-EXAM: BY- MR. BOURDON - . 149 "

receiving -- receiving evidence room. At the present time

there's four, maybe five, evidence custodians or workers that

work in to the evidence room. At that point, I take the

"drugs, ‘I dave it to one of them. And after they processed. .
the evidence, they gave it back to.me, and I dropped it in a
" lock-box inside that room.

' BY MR. BOURDON:

Q.” ~ And that was done on the 20th of July of '99?

A. 'No, sir. That was done on July the 28th of 1999. 1I

proceéssed the drugs on July the 20th.

-'*‘QfV“HV*BY?“prbcessing;¥ﬁwhat-d0myou~me%n?ﬁﬁ BRI

< KFY. " That- means thak::Ixopen Ehé_envelopeﬁ X look at the

chain of custody.‘ I make sure the drugs are secure in the

evidence --- in the .evidence. bag, that there's no seals

broken. ‘I compare the chain of custody to the markings that

are on the bag inside the envelope and also the -- the

"B" pnumber that's on the outside of the bag.

0. ~~And the drugs were dropped into your drop box on the
16th of July. 1Is that correct?

A. Well, sir, that's what's on the chain of custody. It

- could have been that morning at 9:00. It could have been on

the weekend. I don't remember. But I do know that I took
them out of the drop box.
Q. And so you took them out of the drop box before the

20th and you processed them?
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F%f 1 -THE _COURT: Took them out.on the 20th is what I
— . 2 understood. - Isn't that right?
LE 3 THE WITNESS: Yes, sir.
g 4 THE COURT: All right.
- S BY MR. BOURDON: |
;I 6 Q.  And the 16th to the:20th, where was that bag of
E} : 7 |~ narcotics in State's exhibit 13“thét'you brought into court
) 8 today? _ |
9 A." . Ffbm theltime it was dropped in the drop box to the
10 20th? I'didn!f understand your question, sir. |
11 Q. -on the 16th it's put in the ‘drop box. Is.thaﬁ
g;- 12 | correct?
E | 13 | A. Yes, sir.
3 14 Q. . Okay. And then you procéssed it on the 20th ---
E 15 A.  Yes, sir. |
. 16 Q. _ --- of July of '99? Where is it between the 16th and
i} § 17 | the 20th? :
z 18 A. It was still in the drop box, sir.
bi 19 Q. And that's secured in North Charleston's evidence
% 20 | compound? |
[g % 21" A. Yes, sir.
=3 32 T Q. And where is your.evidence compoundniocated at?
:E} 23 A. VIt's-at‘the-—- the North~Charlestoﬁ Police Department
g; 24 city Hall, the first floor at‘the -- I don'ﬁ know what end o
- 25 the building that is, sir,:but it's Qh the first floor.
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Q. So the drugs are in a secured evidence locker or the
drop box until you processed them on the 20th?

A. That's correct, sir.

Q. Now, Judge Hughston asked, once you got to SLED who

did you give the drugs to?
A. Sir, I don't remember which one of the ladies that I

gave it to. Normally, when I go I take numerous Best kits.

. And normally the ladies that process the Best kits,.they'll.

" share. Normally, I*ll give -- if they're sitting ---

THE. COURT: ‘Don't. tell-us "nermally." You gave it to

& lady“in:SLEDz:-Did ‘it:get:out:of your.sight, -.er did she do

' something with it while she was sbanding~rightuthére,,or

what? You gave it to a lady at SLED.

THE WITNESS: Yes, sir.

THE COURT: What happened then?

THE WITNESS: I gave it to a lady at SLED. She took

the -- the information out of the envelope. .She signed the
paperwork. She put the -- and, sir, I don't know their
précess,-but I do know that they sign the -- the subsequent
chain of custody. She put the inforﬁation back into the BEST

Kit. She gave me the yellow copy of the kit with a date on

it that shows that it was processed. She gave me the kit. I

took the kit and placed it -- dropped it into a drop box at
SLED.

THE COURT: Was all that done in your presence?
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1 . . THE WITNESS: Yes, it was.
2 | THE COURT: All right.
3 | BY MR. BOURDON:
4 Q. So:-you never lost sight of ﬁhis, State's exhibit
5.-] number 13, the BEST Kit? . . ’ |
g A 6 | A. No, sir.
7 .“Q. And the woman. that piocessed it,:would her hame appea:
'8 |..in any of this'papeﬁwork?
9 A. None of the paperwork that I got baék,-sir.:
S ' 10. Q. Okay. -And after you plécgd the evidence in the drop
[z 11-. box, what. did.you then .do? Did you‘have any more contact
12 | with that narcotic .in State's exhibit;13?.
- 13 A. ~ Yes, sir, I did. 1 have in my hand a‘éopy of the
iﬁ ) 14 " chain of custody thaf's,dated January the 14th 6f 2000. It
15 shgws where Offi;er SpecialvAgeﬁﬁ Michael Miller frém SLED
16 signed it to me. I transferred it back to our evidence room
'g; 17 . Q. - And-that piece<o£ﬁevidengeﬁh§s remained secured in
'E%ig 18 | - your facility until court this'gorning? 
M‘ é' 19 | - A.  * Yes, §ir. |
#?.g 20 Q. '~ Has it been tampered with in any way that yQu are
a3 § 21 - aware of? .-
3 22 | A. . No, it hasn't.
§~ 23 Q. Now, the lady that .you deal-wiph in Columbia when you
;' 24 ~go to the SLED laboratory, are they basically;just filling
% 25 | out the paperwork that's associated with these drugs-> |
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A. Yes, sir. BAnd they also ensure that the -- that the
paperwork that I give them is in order. They have to sign a

chain of custody as well as I do. So if there's any missing

" numbers or -if the numbers don't match up or the names don't

match up, if the case number is wrong, generally they'll

point that out.

Q. ' Mr. Hardin, I want to hand you what's been marked as

State;s exhibithlé. Would you look at that document, please?

A. Yes.
Q.  'Tell us what that document 'is, please, sir.

“AM O wThis is a Form éﬁhuié%s,»aﬁsﬁbSequen;~chain«of
custodyé='Whét~ﬁﬁis‘;43Whab‘this’chéin shows is th%tli--

MR. MCGUIRE:  Your Homor, I'd have to object to

hearsay.
THE COURT: I sustain the objection to that question

at this point.

MR. BOURDON: Your Honor, I would argue that this is a
business record kept in the ordinary course of business.

THE COURT: We'll see, if you want to be heard in

‘regard to that.

‘Members of the jury panel, I need you to go to the
jury room, please.

(Whereupon, the jury goes to the.jury room at
approximately 11:53 a.m.)

THE COURT: Get your rule books out. Hearsay
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1‘ 1 exception to businesé recoxrds, let's see what it says.
: 2 | -~ MR, BOURDOﬁ: Your Honor, if 1 may just ask
(L: : 3 - Mr. Hardin a question?
_ a1\ THE COURT:" Alll right. Go ahead..
- 5 E . MR. BOURDON:" -Is this the chain-of- cuétody document
t . - .6 |. that you're talking about that she signed? -
g | 7 THE WITNESS: Yes, it is_‘_,_ sir.
- 3 ‘ ’ MRBOURDON Do:. y,oﬁ récognize‘the sic_:j.‘nature on- that?>
"5 ‘. 9 | THE COURT: And who signed i..t'?
E 10  THE WITNESS: Yes, sir, I do.
b 11 | ' .~ THE ’JCOURT: And ‘who signed it? You said that she

g 12 | signed? H
7 13 ‘ ‘ THE: WITNESS: Yes, Your Hpnor,.
E' 14 | THE COURT: Who are you tal_icing about?
B 15} THE WITNESS: The person, the lady at SLED, sir.
: 16 THE COURT: Okay.
A g 17 ' 'MR. BOURDON:' Do you know her name? -
g | 18 - . THE WITNESS: = Yes, Ii dé.

i 19 ' . MR. BOURDON:;. Who 1s it‘, pleaée,, sir?
§ 20 | THE WITNESS: Denise Merritt.
. § 21 ' MR. BOURDON:  Denise M,ex-'ritt«.: _

- 22 | THE COURT: Let me see it.

U 23 . " (The 'witness, tenders document to the Couft.)
% 24 ' | THE COURT: Now, this is&o\ur signature down at the
— 25 - bottom? |
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THE WITNESS: Yes, sir.

THE COURT: Okay. All right. Now, the objection is
that you haven't -- as-I understand the objection at this

point is that you haven't qualified it under the business

records exception. So read the business records exception,

Mr. McGuire, and let's see what's:missing.

MR. MCGUIRE: Well, Your Honor, it would have to be a
memorandum or a report or record or data compilation in- .any
form of actual -- in any form of diagnosis made at or near

the time by or from information-transmitted by a person with

business activity and if it was the rggul;:gpfacticeqof-that
business activity to make a memo ,: repdrt, record, or a data
compilation. |

All that's shown by the testimony of the custodian or
qualified witness unless the source of information or the
method of circumstances of preparation indicate that the

document was kept, provided, however, opinions are not

-admissible.

THE COURT: Do you think you've covered all those?

MCGUIRE: I don't believe so.

3B

BOURDON: Yes, Your Honor.

THE COURT: You do?

8

. MCGUIRE: No. I don't think he-has.

THE COURT: Do you think you have?
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1 | MR. BOURDON: No, sir, not at this point.. I need to

_'g,t establish that.

3 : THE COURT: Then you need to cover it.
4 Bring the jury batck:.in.
5 (Whereupon, the jury -enters. the courtroom at

(=)

. |--~approximately ab,Ll;Sﬁﬂa.mf)h

"THE BAILIFF: : All present, Your Honor.

HETD
N

1
pe

8 A THE COURT: . All right. You may continue to éxamine

lwIJ)
0

the witness.

{j , 10 |-+ . MR. BOURDON: Thank yQﬁ,:Your Honor.
I .11 | BY MR. BOURDON:
Ez 12 Q. Mr.-Hardin, please explain what that document is that
- S 13 you have with you in State's exhibit 16, I belieVe;
E;v 14 | A. Sir, this document is a .part of thg'BEST.Kit, It's a
[} 15 'subSéquent\chain of custody form that whenever I receive the
16 BEST Kit I sign it and verify EhgtAthe BEST Kit information
5 § 17 has Officer‘Glen‘Gampbell's name_én i;; It also states the
g 18 | date that I delivered the BEST Kit.to SLED.
% 19 | - .- MR. MCGUIRE: Your Honor, until the foundation is
: 20 | laid ----
E;§' 21 THE COURT: I agree.
- 3 22 .. - -MRanOHRDQNE Yes, -Your Honor.
Eé 23 ‘ THE,COUR;:__Askzabdirect;quesﬁien that ﬁill get a
24 direct answer.

25 SR MR.: BOURD.ONE Yes, - SiIv.
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BY MR. BOURDON:

Q. And is that document -- is that a document that's
required to be kept ‘in the ordinary course of your business
as an eﬁidenée'éustgdian?A

A. Yes, ‘it is, sir.

Q.  1s there any State laws that govern with respect to

'filling out those documents, Form B Rule 67

A..  Yes, sir.
Q. What are those, please?
A. Sir, I can't quote®them. The'énly thing I know is

that I was trained how to fill thisi Wi, but¥r d@8n't know the
~- know:tHe Taw. oo T o ® o Do
Q.  All right.:. Yod know that you have to f£ill that out in

each and -every ‘case that is submittéd in the BEST Kit?

A. -Yes, sir. .

Q. Is one required in every BEST Kit to be submitted, to
fill out that paperwork that you have in your hand?

A. Yes, sir,; there is.

Q. And you do.that in the ordinary course of your

business as the evidence custodian?

A, Yes, sir.

Q. Okay. Did you execute .that document with respect to
this case in State's exhibit 13, the narcotics?
A. Yes, I did, sir.

Q. "Okay. And please tell us what that document is that




(QURG B AL :;53

2 a3

LASER BOND FORMB @ PENGAD + 1-600-631-8989

10

11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

CHARLES W. HARDIN - DIRECT EXAM. BY MR. BOURDON 158

was executed with respect to these drugs.

A, This document says that I régeived the BEST Kit

from ---
"@. ~ Okay. Without reading what it séys, I'm-juét asking
you ~--

“THE COURT: You filled it out. Let me ask a queétion.

You filled it out. What did you ‘do iwith it then? What did

"'YOu“ddfwith that document after you: £illed it out?

-THE WITNESS: I placed it back in “the BEST Kit, sir.

‘THE COURT: .Well, how did you get’ it back then?

THE WITNESS: How did I get it back personally?

THE COURT: How did you get it back? You put it in

the BEST KitT When did you get it-back?  How did you get it

 back? Where has it béen‘since then?

THE WITNESS: I'eénclosed this form inside the BEST
Kit, and I delivered it to SLED. I do not get this form
back. ‘It was delivered to SLED with the BEST Kit.

THE COURT: Who keeps it?

THE WITNESS: Sir, I assume that SLED keeps it and
sends it back to the case officer.

THE COURT: Okay.

‘BY MR. BOURDON:

Q. And was that document executed in your presence when
you went to the SLED laboratory?’

A. - Yes, it was, sir.
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Q
A
Q.
A

And who signed that document at the end?
Denise Merritt, sir.
Who is Denise Merritt, please?

She is one of the ladies that works in the evidence

receiving area.

took the information out and filled out her part of the chain

And did you physically watch. hexr sign that document?
Yes, I did, sir.

And how often have you dealt with Ms. Merritt?

. .8ir, at least twice a month foxr the last three years.

She :is an employee of 'SLED. = Correct?

SYes, 18ixey IofihodnE D s

Advn

“-And did she,tgke?eustody-oﬁ:thesgfdrugs?

. Yes, ;she.did, sir.

What did she do.with them?

She'd take the information. She took the BEST Kit and

of custody, examined -- I really don't know what they are-

trained to do. But I do know that whatever she did, she

. signed herx part:offfon the chain of custody, gave it back to

me, and I took the BEST Kit and put it in the drop box.

Q.

And you were physically observing her with this

evidence as she was processing it?

A,

Q.

A.

Yes, sir.
And how far away were you from her?

Four feet or closer.

‘159




170

p CHARLES W: HARDIN - DIRECT EXAM. BY MR. BOURDON 160
% ; Q,‘ If you gould, plegﬁg deséribe the‘qrea where.yéu
- 2 | delivered the substance to-the -- that was submiﬁtea{to the
| 3 SLED laboratory. | |
. 4 | -.A.  sir, you walk into a room that's basically half the
5 ‘size of this ong”lohg-ways'andjmaféé“not Quite §$ 1ong.
, . _ A === , ,
Ei:i 6- | "There's approximatelyifive or six Qgsks ig there and
Fj : 7 generally. -- well, whén I go in I_éit_rigpt beside the desk.
- g8 | I give:the'receiving-évidque 1ady £he evidence, and she
9 procésses the‘eyidencelwhile.;;sit thére at the desk.
?-‘ .10 | Q. tho'this,exhibit,jStatefs 13, nevex leff.yoﬁr sight the
”* 11 | day that you brought it to SLED on July the 28th of‘ 1999°?
5 12 A. - No, sir,‘it did npt.:
.1 ; 13 Q. - And when you reéei&ed it back from Agent Miller, did
. 14 | he personally deliver it to you --- - |
[} . 15 A. No, sir.
16 | 0. --- or did you pick it up from ----
.g 17 A. " No, sir. .
12 18 | oq. Tell us who you picked'it up froﬁé
.é | 19 A I picked it up from SLQD{ g?g?
EE g 20 0 And who did you receive it frdm ét_SLED?
.é 21 | A Special Agent Miller, sir.
: 22 Q And after Special‘Agent,Miiler had given it to you
{j 23 from SLED, what did you then do with it?
g; 24 | A.  _I transported i; back to our evidgnce room in
o 25 North Charleston and I,pléced it in theiﬁaﬁlt, sir. |
i
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0. And has it remained in the vault until court this
morning?
A. Yes, it has, sir.

MR. BOURDON: Your Honor,'the State would move for
admission of State's 16 at this point.

'MR. MCGUIRE: Same objection.

THE COURT: I sustain the objection.

" MR. BOURDON: Your Honor, if I could have a ruling as
to the basis for that?

THE CQURT::.ﬁembers‘df the fury panel, I need you to

ERHE

. c ot .-
w vy T et . v
TR R S ERA

please. ~ 7

(Whereupon, the:fﬁrimg%és tc the jury room at

| approximately 12:30 thT)

THE COURT: ‘Well, rightﬁoffhand, I can think of one
thing. It hasn't been identified by the person who keeps it
and so forth, ﬁhose record it is. -That's the record.
custodian, isn't it? Custodian of the records? Who keeps
it?

MR. BOURDON: I think that would be Mr. Hardin as the

custodian.

THE COURT: I don't agrée with that. He said it was
-- who keeps it? Where has it been? Maybe you're right, but
T don't know. I asked him where it had been and so forth.
Who keeps the records? Nobody's told me who keeps the

records.
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THE WITNESS: Could I ---

THE COURT: If you want to ask him the question.

That's one thing.

* Now, let:me see the rule, Mr. McGuire.
(Mr .. McGuire tenders book to the Court.) :?
THE COURT.:..: Let me see the doéument. £

(The witness tenders document -to.the Courti.)

MR. BOURDON:  Your-Honor, the State would ‘also

look at. ---

THE COURT: Let me look at it, first.

"MR. BOURDON: - I'm. sorry, Your Honor.
THE COﬁRT;; All right. Let me make sure I understand

it.

EXAMINATION (IN CAMERA)

.BY “THE COURT::""

Q.- . You filled this out. That's your signature at ‘the
end, and it's notarized by somebody. But anyway, you filled

.out this Form C Rule 6. Is that right?

A, - That's correct, Xour Honor ..

Q. And“what did‘you>d§*with.it aftér that?

A That information is plaéed in ---

0. What did you do with this after that?

A. I placedjit i# the BEST Kit, sif.

Q. - All right. : Okay. You placed-it in the BEST kit?
A. Yes, sir. |
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And then did it come back with the BEST Kit?

No. |

This is a copy, of course.

No, sir. I don't see the BEST Kit at all after that

except  when I-go back ---

"Q. I didn't ask you about the BEST Kit. I'm asking about

this document.

A.  Yes, sir.
Q. Where did you get this copy of this document?
A. It's inside the BEST Kit, sir.
Q. | Okay. »Isfiﬁﬁétiilﬁfnsidéﬁ%hé}@ES¥ﬁKit?
;*AJ'”"'YbﬁrZHBnBré cofl@ -1 explain‘the ‘paperwork as far as
| I'm concerned? And maybe -- I think it would clarify this.
0. All right.
A. Okay. When I receive the BEST kit, I receive it on a

chain of custody, and that BEST Kit which has the -- a chain
of custody on the inside of it. When I £ill out the BEST Kit
and take it to Columbia ‘and observe what we've already
mentioned so far as the ladies doing their part in Columbia
and put it in the drop box, the only thing that I get back at
that point is a yellow copy of the analysis sheet, period.
When I go and ﬁick up the drugs} the only thing I get back is
this material delivery docket, period.

So, so far as how this paperwork and the BEST kit is

disseminated, I don't know. I can only testify to what -- the
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o 1 . paperwork that I handlé,.which'is the BEST Kit itself and the
- 2 yeilowféopy‘that's given back to me when the drugs are taken
3 to SLED. | o
4. Q. What I'm really interested in.is where is thé
5 ,,Qriginal?. Where: is the origigai ?f’this item tﬁat~I have. in
% 6 my -hand?. Where is the priginal?. Do you know?”
= ; 7 | A. No, sir, I don't.
- 8 By - THE COURT: I éﬁétain_the objéction;
9 BY MR. BOURDON:
_ 10 | Q. Is it in the BEST kit?
E | 11 | a. sir? | |
Eé 12 0. _ Mr; Hardin, do you know if it's in the BEST kit
13 | itself? .
[; ’ 14 | A. I don't.undérstand your questioﬁ, sir.
{E. . .15 Q. The judge asked you'a-question. This is a copy of
. 16 your chain of custody document?
| % 17 | A. - Yes.
_z 18 |- Q. Where is the original copy, the original piece of
| i 15 | paper that yqu'priginally_sigh?”
Eﬁ; g 20 A. -The green copy?
§ - 21 | Q. Any copy.
3 22 1 . .THE COURT : ‘Ihe one that you put«your.signature on.
0 23 | BY MR. BOURDON: :
~ 24 Q. Your ink pen. Which one did you sign? Where is the
25 original? |
i
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A. . That's it right there, sir.
THE COURT: That's not it. That's a copy. Right?

MR. BOURDON: It's a photocopy.

THE WITNESS: Sir, when I submit it to SLED, I do not
get a copy of the chain of custody back. When i,submit the.
BEST kit to SLED, the only thing I get back is a yellow copy
of the anaiysis sleet. But so far as that chaiﬁ of custody,
that is notAgiven back to me.. That's retained by SLED, and
how they disseminate it back to North Charleston ---

THE COURT: That's all we needed to know.

MR. BOURDON: . Yes, sir.

Sakbapser i

THE "COURTY ““B¥ing" the jufy back in.

MR. BOURDON: Thank you.

(Wheréupon, ‘the jury returns to the courtroom at
approximately 12:10 p.m.)

THE BAILIFF: All present, Your Honor.

THE COURT: All right. Do you have any other
questiohs of this witness?

MR. BOURDON: Your Honor, just to summarize.

BY MR. BOURDON:

0. Once again, Mr. Hardin, when did this evidence get
submitted to your evidence locker?

THE COURT: Well, I don't think he knows that. He
knows when he picked it up. Right?

THE WITNESS: I know when I ---
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THE COURT: He picked it up from the drop box on 7-20.
Right?

THE WITNESS: That's correct, sir.

' BY MR. BOURDON:

Q. And you delivered it-to-SLEbvpersonally on what dateé
A. . July 28th of 1999.
Q. And who did you turn the paperwork over to ét‘that'”

'timef sir, to the best of'your knowledge?

A. Denise Merritt.

Q. - And how_iong'did Ms. Merritt h&ve it.iﬁ her
possession?.

A. Maybé_ﬁhree minutes, four mihutés.-

Q And how far away from her whén she had the bag?

“A. Approximatgly four feet. - | |

o] Then what did she do wiﬁh the bag?

A She gave it back to me after éhe processéd it, and 1

~put it in the drop box.

Q. And then you recgived the drﬁgs_from Agent Miller?

A That's correct, sir. o

Q. And when did you receive them from_him?-

A January 1l4th, 2000; | | }

Q And then what did you do withﬁthem after‘Agent Millef

gave you the drugs?
A. I txanspcrted -=- T t;ansporﬁed,them.back tb the

North Charleston Police Department evidence room.
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Q. And have they been secured in the evidence room until

this d;te?

A. Thét's correct, sir.

Q. Any tampering; any untoward, anything happen to that
exhibit since you receiVed‘it béck or at any time that you've

handled that substance?

A, No, . sir.

MR-~BOURDOﬁ: No further questions.

THE-COURT: .Anything on cross-examination?

MR. MCGﬁIEEEf:JQSt briefly, Your Honor.

| CROSS-EXAMINATION ~~ ™% “*

Q. " I thought you testified that Agent Miller ‘didn't

personally hand it to you.

A, Agent Miller was the one that relinquished those,

those drugs, to me.

Right. But not personally? Orvyou dbn't know?

Yes, sir. He did.

Personally handed them to you?

Yes, sir.

And you testified that you go up there to SLED maybe
twice a month. Is that about xright?

A. Yes, sir.

Q. And do you bring all of the drugs for testing that

have been taken into custody by North Charleston?
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Ar The pﬁés that have been.prOCesséd, yes, sir.

0. I would iﬁééiné that would be a lot.

A Well, it depends.oh'what yéﬁ,éoﬁsider "a lot."

Q. What do you coﬁsidér to bé:a lot? |

A ,well,.I can tell you what I ;é?g u?>theré. Average,

about 25 or 30 ﬁéST kits.

Q. Okay . Kﬁd'hhen ydu go_iﬁtb tﬁe(room and:you éive them
to. -~ I ;hink'you déé%fiﬁéa them as "ladies at éLED,“ do they.
ever -- did one_lady take_é coupléﬁ_one lady take'a couple,

and they start processing them?

A. Sir, most of the time when I take them up theré, one
lady.
Q.' Sure, most of the time. But have they ever done that?

You bring in a big bokuaﬁd théy sﬁiit"it ﬁp( and one lady ---
A, ;_Yes, sir. Yes; they have,Asir. | |

Q. Okay.. And until you testified.that you reéogﬁized

Ms. Miller's sign#ture the;e, you had.no feéollection:of who
you gave it to."Did,yoﬁ?. |

A, iﬁb;fsif.' I did not.

Q. Right. And you're basinglfhis -- your testimony is

just based on that signature?
A. Yes, sir.

Q. ' You don't have a fécollection in your memory of having

- an interaction with Ms. Miller?

"A.  No, sir.
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JA. No, sir.

11 -

Q. Okay. And you can't say beyond any shadow of a doubt
that this wasn't one of those days where yoﬁ took the box up
there and they Spllt it up and one iady did some and one lady

dld some? You can' t say that for sure. Can you?

MR. MCGUIRE: Thank you. That's all I have.-

THE COURT: Thank you very much.

MR. BOURDON: Your Honor, if I may, just one
question ---
THE COURT: Okay.

MR BOURDON. _--- 1n llght'of the cross

c :"f’-*?,. L. '3, qa ...? I~>~l il

REDIRECT EXAMINATION

. :::v’
35

BY MR. BOURDON:

0. Did any of the ladles,'whether it was Ms. Merritt or

someone else, d1d anyone open that BEST kit in fromt of you?

A. Yes.

Q. Physically open the kit?

A. Yes, sir.

Q. Okay. Did you observe them opening the kit?

A. Sir, I observe them opening every BEST kit when I go
up there.

Q. They actually break the seal on it?

A. Oh. They open the envelope itself but not the seal.

I've got the sealed drugs.

Q. So the drugs are still in the BEST kits sealed?
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A. Yes, sir.
Q. So whether 1t was Ms. Merrltt or someone else, no one

opened that BEST k1t that sealed BEST klt ‘in your presence?

A. No, 51r. That's right.

Q; ~ And then your testlmony is that Ms Merritt handed you

,the drugs and you put them in the box?

s

A. ‘ Slr, the only reason that I know ‘that Ms. Merritt

processed thls partlcular BEST klt is because earller I seen

her name on the chaln of custody. Because of the fact that I
take so'many drugs~up there, it'would be hard for me to

remember whlch one of the . ladles processed the BEST kit.

Q. aAnd that chaln of custody is State's exhibit 16 that

you refer to?
A. Yes, sir.

MR. BOURDON: - No further questions, Your Honor.

MR. MCGUIRE: Nothing further, Your Honor.

THB COURT : Thank you very much;\ You can.step down.

(The"witness is excused from'the witness‘stand-and
leaves the courtroom ) | |

THE COURT All right. Do you have another‘witness?

MR, BOURDON: Your Honor, the State would recall

Agent Mlller.
THE COURT all right.
(Agent Mlller enters the courtroomn.)

' THE COURT: Agent Miller, you're still under oath.
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THE WITNESS: Yes, sir.

MICHAEL ALAN MILLER,

' previously duly sworn, was examined and testified further as

follows:

DIRECT EXAMINATION

BY MRT.BOUFDON:

Q. ,Agent;Millér, Qe've already heard your testimony in
refexence ;Q the testiné of this substance._ IAngedfxo.ask
you a‘litfle bit more about the prbcesé end of your business

when you were with SLED.

_A. :cérﬁéiﬁlyp |
0. How many years were you with SLED in the laboratory?
"a.  About four and a half. -

0. Okay. And aré you familiar ﬁith ﬁhé prbcessés used in -

order to submit drugs for testing to your laboratory?
A. Yes, I am.
Q. Could you tell the jury, please, how that physically

is done, in a step-by-step mahner, if YOu would?

A. Certainly. When -- when a submitting agency is

bringing evidence for analysis, they'are cﬁééked in at the
front door by the administrative Assistant. They then go to
the evidenée log-in department.

The evidence log-in department handles the catﬁloging
and in-turn of all cases into the SLED's laboratory software-

system. That way we track all the evidence that way.

!

|
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le 1 o Oonce someone brings in drug evidence, they will sit
[} _ 2. down with ohe‘of the log-in techniciaus, The log-in
3 technician willdehter the suspect's name, the case number,
4 :'thlngs 11ke that, into'the COmputeru
E} ’ 5 " With drug ev1dence, the -- the evidence stays in the
] E _vﬁosse551on of the submlttlng person ‘who brought 1t They
%l 7 T-then, after ‘the ev1dence is logged in, put 1t 1nto the drug
E; o 8 | evidence box.' o
9 Q.- Do ‘the people that'-- the evidence log-in custodians,
[} | 10 | do they ever take'possessioh 6£féhé drugs?
¥ 11 A. No, they do not. VIA
_5 .“12 Q. .Are they on thedchain:oficustody?
EE 13 A. No, they are not. |
12 | 0. Why is that? )
EE' 15 A. Because they -- they are there for the purpose of
= v 16 | entering data into a computer sYStem. They are not to handle
'g'é 17 | or -- or process eV1dence to a department.
&jz 18 Q. Do they ever have any occasion to opeu a BEST kit to
.é ~19 | actually look at the drugs or touch the drugs or. welgh the
% 20 | drugs orx anyth1ng° o '
E} § 21 A. They should not. No.
[E ; ‘22 Q. ~ and then what does the submlttlng officer do once the
’ 23 log-in process is complete? | o i
%§‘ . 24 ,A; g Once the 1og in process is complete, they take the
Fs' | 25 entlre BEST ev1dence kit and they phy81ca11y place it into
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the SLED drop box which is where all drug evidence goes.
Q. And that BEST kit that you have in your hand, is that
a BEST kit or is that just an envelope?

A. This is the envelope of the original BEST kit. What

-happens is, as. the evidence gets analyzed, the evidence in

the actual plastic envelope that I.showed to you earlier gets

removed. The only thing that -stays inside the original

- envelope -is. paperwork related to the case. This then gets

filed in the SLED_department of .drug analysis.

Q. Now, the drop box at SLED I thlnk I asked you before,
but who has access to the drop box? ) |

A. Duxing my tenure there, the only people tﬁat I knew
had access to it was ﬁhe immediate supervisor or'the
lieutenant over the Department of‘brﬁg.Analysis and the
captain‘of-the forensic services building.

Now, you received the drugs on what date?

I received this evidence on July 28th of 1999.

Ana then you tested on what date?

on December 30th of 1999, I believe.:

And why the delay from the time you received it until
the time you tested it?

A. I received an average of anywhere from a thousand to

1800 cases a year from the Charleston-Berkeley-Beaufort area.

'So it's impossible to process every case immediately. The

evidence is stored in the Department of Drug Analysis'vault
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until which time I can -- I can get to a particuiar case and

work it.

Q.  Who has access to that vault until yoﬁ canAtést the
' substance?
AL The -- tlie people -- only the agents employed in the

| pepartment of Drug Analysis’ have atcess to that vault, as
well as the captain of the forensics building.

T Q. And after YOu‘teSted'the substance, what did you then

.
o~

A. It gets ééaled into that outer plastic pouch that I
had showed you éarlief‘with'my_initialé'and the date when it
was sealed. That évidenée gées back into the drug vault
until'itvgeté returned'td:the submitting agency.

Q. ' In that case it would have been Mr. Hardin who picked.

" this drug ub?

‘A ' That's correct.
Q. Who has access to that "out-vault," if you will?
A. It's the -- it's’the same evidence vault in drug

aﬁalyéis. Only'the personnel working in the Department of
Dtﬁg Analysis have access to it.
0. Agent Miller, where would the original chain of

custody documents be with respeét to ‘this exhibit?

| A, They stay within thé case jacket. It stays filed at
the State Law Enforcement Division..

0. And is there any evidencde’custodian that's listed on
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that document?
A. Yes. The evidence custodian listed here is
Charles W. Hardin with the North Charleston Police Department

and employed in the capacity as property officer.

QL And with respect to any evidence technicién on that

case, would there be an indication of who that person:at SLED.
is?
A. The form was notarized by Denise Merritt, which is omne

of the log-in technicians.

Q. . Okay. And that would indicate that she had some

1

A.  That's correct.

Q. .-And is that paperwork done contemporanecus with the

processing of .evidence when it's brought in by an agency?

A. Yes, it is. All of this paperwork stays together. It
stays within this envelope with the evidence until it comes
into my possession. -

Q. So there isn't a pile that's just }eft for people to
sign weeks and days - later?

A, No.

Q. So if Ms. Merritt had signed that document, that would
indicate what, in your opinion and experience?

A. > That she was the evidence technician that logged this
case in.

Q. And she doesn't appear in a physical chain of custody
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E 1 as officers and chemists do for what reason?
= 2 A ' Because they -- they never assume physical custody of
J' 3 the actual evidence.
? s | o. Adent Miller, are you familfar with this
= 5 | Form C Rule 62
= 6 A. Yés, I am:
g} 7 0. And please tell the jury what that document is.
J_ 8 A. ° This is a copy of thé'érfginal proof or certificate of
g 9 éhain'of éustody submitted to ‘us with“thisfevidence from
[?_ = 10 " Charles Hardin, the property offidéf_forithé North'Chafleéton
] 11 Police Department.
[E: 12 Q; And how do you know that's submitted by
E 13 officer Hardin?
- 14 | A. I know .that because he has written the control number,
EEZ ' 15 ‘the sequential number thaf I showed you on each BEST kit;
16 | That has‘appeared-here, describing thé~evidence,'and31 have
§ ' i7 written -- written the lab number and my last name on this
Egiz is8 “piece of paper, denoting that it is from this'piece_;- from
i 19 this case. g
g 20 Q. = Let me ask you, are you familiar with ﬁr. Hardin's
§ 21 'signature in your experience with him in the past?
’ 22 A. Yes, I am. I've worked with him for a numbér~of
23 years. I have had the opportiinity. to oﬁservefhiﬁ'Signing his
g; 24 signature, and it has appeared on many documents that'passed‘
= 25 between us.’
&
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How about Ms. Merritt?

Yes.

Whexre does her signature appear?

Her signature appears in the notary public area down

at“the bottom of the form. Each chain of custody form is

notarized by a sworn notary public.
Q. And how do you recognize her signature?
- AT For the same reason. I've worked with her for a

_.number of years. She has signed numerous documents that have:

+had to pass between us.

- Dt

Q. Is that form kept in thgfgggggﬁgﬂgogggeﬁgf business?
A. .. Yes, it is. .
Q. And are you required under §§y law or any guidelines

o keep .that paperwork?

A. It is SLED's policy that all casework that goes with a
particular case -- or all paperwork that goes with a
particular case stays in the case jacket and maintained -- is

.maintained on file in the Department of Drug Analysis. -

0. And where is the original of that?
A. The original of this is in my case jacket, yes.
Q. So you would be the actual custodian of that record.

Is that correct?
A. No. SLED would be the actual custodian of that.

THE COURT: The original is where?

THE WITNESS: The original is with the case jacket.
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1 ‘ THE COURT: In that envelope? 1Is that what you said?

2 THE WITNESS: Yes, sir.

3 THE COURT: Get it out.

"4 " - . (The witnéss complies.)
- sl T THE-COURT: @ive it-to him. S
g S g e 0 R it Tiés s  téliders -doctiment ‘to‘Mr. Botitrdon.)

7 " " rHE_COURT: We'll substitute-that ‘for number i6-.

“-"g" | That's néw number 16.

R E MR. MCGUIRE: Yes; sir.

10 | MR?“BOURDCNE Your Honor, would it be possible to make

11 ‘a copy?

one [

12 » " THE COURT: You'can have the copy back. . Is ‘that

13 |* ‘agreed?

7'

14 Do you want to look at that and see if it's a copy of
15 'it, Mr. McGuire? They want to use a copy rather than the
16 | original.

17 (Mr. McGuire reviews exhibit.)

18 MR. MCGUIRE: I would hHave no objection to the copy.

19 | . THE COURT: All right::

20 MR. MCGUIRE: Well, using the copy, I still have a

LASEA BOND FORMS @ PENGAD + 1-800-831-6989

21 | continuing ‘objection.

G2

22 _ THE COURT: Okay. Number 16 is a copy of what he had

: )

23 in his hands. Okay?  No objection.to using the co§y. Your

24 | other objection is still continued.:

25 ' (Photocopy is substituted as State's Exhibit No. 16

e
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previously marked for identification.)
THE COURT: All xight. Go ahead.

BY MR. BOURDON:

Q. And sq.this Form C Rule 6 is a required document
that's to be kept-iﬁ.the case file, and it's required to be

filled out in every case in which evidence is submitted to

- your laboratory?

A. That's correct. Evidence -- evidence must come into
our laboratory -- or SLED's laboratory properly sealed, and
it- must-have the completed proper: chain of custody form

before it is ever accepted.

: Q. .~ All: right.. So is. it .fair-to.state this is.a business

record kept in the ordinary course of your business?

A. . Yes, it is.

Q. And it would also be a public record, given the fact

that SLED is a public agency?

A. Yes, it is..

MR. BOURDON: Your Honor, at this time the State would

move it into evidence.
THE _COURT: All right. Any objection?

MR. MCGUIRE: I would make the same objection,

Your anor.
THE COURT: What objection is it?

MR. MCGUIRE: That it's hearsay. The foundation has

not been laid.
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THE COURT: An?’partiéular thing you want to point out

to me that yﬁﬁjthink'hé'é‘hot‘cové;Ed?

MR. MCGUIRE: First of éllf the document, it's ---

THE COURT: Members of Eﬁe'jufi'panei,'l need you to

'go to the.jury tééﬁ'féf_juSt a few mihutés, please.

(Whereupon, the Jury goes to the Jury reom at

'aPproiimﬁéeiﬁﬁiéizs plﬁ.)'

THE COURT:- I think he's finally gotten to it. So I'm
askinQWYOSEto&be'spéCific in regard"tb-ygur objection.

MR. MCGUIRE: Spééifiédlly, Your Honor, first off, I

believe that Agent Miller said that Mr. Hardin was the
custodian of the record.
THE COURT: Well, now, he'fihally said that -- we got

it out, what was the origihal. So it's in the case jécket,

‘ accordiﬁg to him, and he took out what he says was the

)

original that you agreed to use a copy of in piaceiof the
original. For some reason he didn't want us to.have the
original; ButvanyWay;'so'I:Ehink‘wé‘ve-got the custodian or .
Qe‘véngot sbmebddy that keeps'it.A He‘goE-it from the case
jacket. All right.

MRE. MCGUIRE: Okay.

THE COURT: All right.

MR. MéGﬁIRE:"'Again)”Your Honor,AI‘doth believe ---

' THE COURT: It was his.f”Anywéy,.go ahead. What else?

MR. MCGUIRE: That I don't believe he would be able to
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testify as to the inforﬁation that Mr. Hardin puté on the
document. I mean, if the information is from him and he's
putting it on there, that's one thing. He can say, "Yeah,
it's provided by me." ]

THE COURT: Well, that's ‘the purpose of the business

record exception. If it's made in the course of the business

and kept in the course of ‘the business and it's propérly

7identifiéd and so forth and so on, that's the purpose. 1It's

doesn't have to be his. It's a business record.

_ All right. Go ahead.

...;  MR. MCGUIRE: .And I'm pot sure he can state that the

LA

- information put on the form was made by someone with

knqwlque.contemporanggus with the p:eparation of the
document, and I think Mr. Hardin wéﬁlqphave to do that.

THE COURT: All right. I appreciate your position. I
overrule the objection; |

MR. MCGUIRE: Thank you.

THE COURT: Bring the jury back in.

(Whergupon,»tpenjury returns to the courtroom at
approximately 12:31 p.m.)

THE COURT: All right. We have the jury back with us.
All right. Number sixteen is admitted into evidence.

(state's Exhibit No. 16, previously marked for
identification, was received in evidence.)

THE COURT: Do you have any more questions of this
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j 1 witness?
rﬂ 2 ' MR. BOURDON: Just one moment Your Honor.t
& 3 ' ' No further questlons Thank you sir.
4 THE COUR'_I‘: Any cross examlnatlon'> -

5 | MR, MCGUiRE- Very brlefly, Your Honor .

“::'! s | THE COURT All rlght

"‘ 7 ' CROSS -EXAMINATION

- & | BY MR. MCGUIRE: | |

9 Q. When the BEST kit and the drugs 'insidewit are
L‘ 10 transmitted back to No'rth Charleston, do.'you hand 'it"to them
11| peisonally? - | |
B 12 | A. | Yes, I do‘.'
B 13 | 0. Okay. So that would be done by you personally?

14 A.- Yes. | “ o |

15 | . And who.puts ‘it in -.the box befo_re you-get it? 1s it
16 the ladies at SLEﬁ or would it be 'the agent? ”
g 17 A. I am usually not present when ev1dence is placed in
z 18 the box, but SLED's pol:.cy is that the person submlttlng the
§ 19 ev1dence that day is respon51b1e for phys:.cally plac1ng that
Bé 20 | evidence in the drop box |
E§ 21 | 0. And how many SLED people actuaiiy .handle it before it
 5 22 gets into the box? Is it':. two people.,. did“ you .say? " An admin
E 23 - assistant and then the evidence 1o§—in tec.hnician? _
'_ 24 A. ‘There should be no one that ‘handles the evidence
e - 25 because they never assume custody of the evidence. The only
g
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person who maintains custody of that evidence is the
submitting officer while he is present in evidence log-in.
Q. Sure. But let's assume that somebody would walk in

with a box of drugs and divide it up amongst the ladies and-

.they ;ctuglly'get the kits. I mean, based on that, -if that

happened, how many people would touch it before it gets to
the box? |

A. _Th#ﬁ‘s noﬁ a question I can answexr becépsé I'm not
present. - |

MR. MCGUIRE: Fair enough. Thank you.

‘ fIHExCQURT: . Thank you very much. You. can S§ep“down.
A o . - e mER T F
 (The witness is excused from the witness stand and

leaves the courtroom.)

THE COURT: Do you have another witness?

MR. BOURDON: Yes, sir. The State calls Pat Morris,

please. ’
THE COURT: Pat Morris.

(Mr. Morris enters the courtroom.)

PATRICK WILEY MORRIS,

being first duiy sworn by the Clerk, was examined and

testified as follows:

THE CLERK: Please be seated. Please give your full
name for the Court and spell your last.

THE WITNESS: Patrick Wiley Morris,

M-O-R-R-I-S.
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U 1 DIRECT Emi'NngION
2 | BY MR. BOSNAK‘:' ' Lo
3 Q. Who aré'you eﬁployed by?
g_ 4 A.  The City'éf'Nbrfh Charleston Police Department.
' 5 Q .Il&nd.”hbw Vlong :héve you worked for North Charleston
- 6 | Police Depértm;hﬁ?-%. |
§, 7 A. Over seven years.
= 8 Q; Andbwhere are'you working presgntlY?
: 9 A, ‘I-am curréntly'assigned to the ﬁétth Charleston
j_ 10 narcbticéiunit;v
. il Q. And how long have you béén assigned to that unit?
= 12 | a. "VThreé.yéaré;: |
:% 13. Q. Three‘years. Were yéu with the Nortﬁ éharleston
:: o i4 .'COunty -- North'cﬁérlééton Police Department narcotics unit
B 15 | back on July the ‘15th of 19997 |
: 16 A. Yes, sir, I was. |
g 17 Q. And do you recéll-# drﬁé'ﬁust'that evening?
; é 18 ‘A. Yes, sir. o
[? i 19 ‘Q. | And'wha£ was yaur role in that, please; sir?
' é 20 A. I was émplbyed.as a take-down unit or a unit that was
é.é 21 usgd to apprehend the suspecﬁé'invdlved'in the operation.
A : 22 | 0. Do you kho@ tﬁe suépécts involved in that operation?
[; ‘53 ':A. ‘ Yes, sir. |
:j 24 Q. Who were they?
- 25 | A. There was a -- two male subjects and oné female
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PATRICK WILEY MORRIS - DIRECT EXAM. BY MR. BOSNAK . .. 185 |

subject. The defendant and a female subject by the name of
LaSshawn Floyd and another male subject by the name of

James Nelson.

0. "And tell us what your role was that night, please.
A, My role was that I was the outer perimeter unit and,
again, a take-down unit. I was utilized -——

Q.- Stop just a minute. Tell us what you mean by "outerx

perimeter."

| a. ‘My job was to stay close to the operation but far

enough away so when they're approaching, when the defendant

e person with him -- Mr
VERER FRETLID pEY gne N §y

X [T

CREATHLD T Meht

they approached, they wouldn't see me or see a,suépicious

. 'Nelson was with:hi@ -- when

vehicle, a police vehicle, in_ﬁhe area. I stayed}probably
., about 200 yards away, behigd a c}ub by the name of Caylou
(phonetic), Caylou Lounge on Spruill and -- I'm sorry -- on
McMillan and Saint Johns.
I watched fof the defendant to approach. I was
aﬁvised of the type of vehicle that éossibly the defendant

might be driving. I waited. I saw the vehicle pass by. A

few minutes later I was told to move in -- or to move in to
apprehend the defendants involved in the -- in that action.
Q. Now, let's go back a minute. You said you were

advised of particular suspects that you should be looking
for. 1Is that correct?

A. I was apprised of the vehicle, a vehicle description
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‘of the vehicle that -<'by the case ddents, of what the -- a

possible vehicle that the suspects would be dfiving.

Q. And what tyﬁe’bfvﬁéhicle was tHaE?"
‘AL A Caﬁiilac;:a'blué color Cadillac.
 :Q. A blile color Cadillac. AWhethid*yoh first see this

blue color Cadillac, or did you see a blue color Cadillac?
A. Yes, sir. I aid. »Approkimaﬁéiy'eléven o'clock that
night, I was sitting behind Caylou's Lounge, ﬁﬁiﬁing for the

operation to take place. iabﬁééfvéd'ﬁ?blue_Cadilléc turn off

"of McMillan on Saint Johns.

From where I was sitting -- I was actually behind the
'buildihg “- I had a clear shot of Saint Johns. I wasn't --
but I couldn't bevseen, necéééafiiy,‘unléssfyou weré actually

looking for me.” And I saw it pass”Sfﬂ' A few minutes later,

actually a few seconds. later, Sergeant HuX came across the

radio, stating that he observed the same car.
Q0.  Okay. And what did you do after that?

A. ‘The déal, the'trénSactioﬁ} took-plaéé. I was advised

‘that it had taken place and to move in to place the subjects

under arrest. I pulled in behind Sergeant Hux's vehicle
which was behind the defendant's car, the blue Cadillac.
' I was advised by Detective Kuechler which way everybne

had gone. I cut through a -- a path'betweenlfwg'truéks -- or

' two bushes, into a dark backyardr'ﬁaSSed through into the

 yard where the transaction was taking place.
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Detecti#e Vanootegham, the undercover officer, was
standing outside the vehicle and was directing me to place
the defendapt and Mr. Nelson into custody.

Q. Okay. Let's go back just a minute. Let me get our

map a minute so we can put.this in perspective. If YQu'd 

step down, please?

A. “Yes, sir. (The witness leaves the witﬁess.stand and

goes to the jury with the Solicitor.)

Q. In relationship to this map, where were you? You said- .

a lounge?

s see. This is ---

i . v J

~ 'THE COURT: You've got to speak loud enough::for
. B TR R ST R« - O . . .
everybody to hear you.

MR. BOURDON: Yes, Your Honor.

THE WITNESS: This is Spruill Avenue. I would have

been right here. This is McMillan, I believe. I would have

been right here on the corner, just approximately 75 yards, a

hundred yards, from Reddin Road.

MR. BOSNAK: Let's pull this back up where everybody
can see it. |

THE COURT: Why don't you just get him to mark it on
there where he was.

BY MR. BOSNAK:

Q. . 0fficer, would you please show us again where you were

in relationship -- where you were when this incident went

J
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EE 1 | down?

_51  - -2 A. Yes, sir. 'I was approximately here. There are two

N . _

” 3 | buildings here, the Caylou Lounge"andkanother abandéned club.
4 AS the defendant pulled throughzé- I'waé actually behind the
5 |}  building here. As the defendant pulled up, I could qbservé

6 him between the two buildings.'* Heé pulled up and-parked right

here on the corner of Réddin ‘Road ‘and Saint: Johns.

oD O
~J

- : 8 Q. okay. I'm going to show you what's been marked
j 9 State's exhibit number 11. And tell us if you can identify
?. 16 that for us, please.
(5’ .
n 11 A. (The'withéSS_reviéwé'exhibit.)
5 12 | Q; Can you identify that ‘for us, please?
3 13 | a. Yes, sir. I believe this is the spot where tﬁe
t 14 defendant had parked his vehicle and cut through these bushes
[i 15"b{right-here; |
. 16 { Q. ~ Did you see the defendant cut through those bushes?
é g. i7 ﬂ A. ' No, sir, I did not. -- | -
E}.g 18 A'Q. ' You did not. Did you see him:get out of his vehicle?
E i 19 A. ‘No, sir, I did not: |

l g 20 0. You 'did not. Did you»see-anybbdy,glseiget out of the
§¢ % 21 vehicle?’ |
o 22 | A. ‘No, sir, I did mot.
L} 231 o. Okay; Now, when the take-down signal was given, what
% 24 did you do? |

: 25 | A. I was actually -- the clubs I had ﬁéntioned earlier
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were actually -- if the picture continued down the street, it

would have been down further this way. I pulled -- I pulled

my vehicle up here. The defendant's vehicle had been parked

here. Sergeant Hux's vehicle had beep parked along here. I

pulled in next to. it or actually behiﬁd it. Detective
Kuechler was standing here. He advised where they had cut

through. Sergeant Hux had already gone forward, and I -- I

followed through.

~~.Q. ~ Followed through?

A. Into the cut.
Q. . I'm going to show you what's been marked exhibit 12..

- See ‘if-you can please. tell wus..what that is.
. A. -Yes, sir. This right here, this is the .cut or the

.path through the bushes. This .area right here -- this is

actually deceptive. This is actually a large lot or fairly
large lot. And this right-here is the steps going up into a
co-defendant's residence. 2And on the other side of ﬁhis'

white building here is where the defendants were taken down.

Q. I've got something marked State's exhibit number nine.

-If you would, please, tell us.what .that is.

"A. - Now, I believe that this is actually the -- still -

again, the shrubs that we cut through. . And this would be the

-yard.

Q. In the same area you were talking about?

A. Yes, sir. This would the -- the open field or

189

|
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actualiy that -- it's a backyard to the residence that's just

" here to the left.

MR. BOSNAK: ' We would ask that this be submitted into

evidence at this time.
'THE COURT: Any objectior?

MR. MCGUIRE: ﬂﬁﬁ'objéction, Your Honor. ‘-

THE COURTit'ThanRIYOu._HNow; that's number what?

MR. BOSNAK: ‘Number rine, Your Honor.

THE COURT: All right.

(State's Exhibit No. 9, previousiy marked for

" identification, was received in evidernce.)

'BY MR. BOSNAK:

0. I am also showing the witness State's exhibit number

‘four. And see if you can identify that, please. If you can

would you please identify that for us?

AL Yes, sir. This is still -- this is the same yard

right here. If I am not mistaken, this is again,the shfubs.

The cut that's shown earlier is over in this direction. Thj

'is the large field behind the house with a large backyard.

And just this way, towards us, would be the yard of the

residence where the incident -- or where the arrest was mad:

Q. ' Okay. Now, tell us where you were. Did you come
through this area that night?
A. Yes, sir. That evening I cut through this path here

in the shrubbery, came this way, and I circled to the left.
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Or, in my case, I was actually going to the right. But
according to the picture, I was going to the left.

Q. Okay. I'm going to show you another picture that's

marked State's -~---

MR. BOSNAK: We would ask that State's exhibit number

four be admitted into evidence.

" MR. MCGUIRE: No objection, Judge.

THE COURT: Without objection. Good.
(State's Exhibit No. 4, previously marked for
identification, was received in evidence.)

BY MR. BOSNAK:

0. Now I'm going to show you what's been marked State's
exhibit number five. See if you can identify that.

MR. MCGUIRE: Your Honor, just to maybe help things

out, I don't have any objection to any of these pictures.

I've seen them all.

THE COURT: All right. Well, let him tell us what

| they are. Go ahead.

THE WITNESS: Yes, sir. This is still the -- the

vacant lot or the backyard, the large backyard. I cut

- through here. This is the gas tank that I passed by. Or

propane tank, I'm not really sure. It was a big tank, and 1
passed by to the right.
THE COURT: And that's admitted without objection.

Number what?
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MR. BOSNAK: That is number five, Your Honor.

THE COURT; Five. All right. Give those to the Court
Reporter when you're through with them.'
(state's-Exhibit No. 5, previously marked. for

identification; was received in evidence.)

"BY -MR. . BOSNAK:

0. I think you testified you parked behind the .

. defendant 's car,. went through the cut, went through the .

backyard, turned and came.up where Detective Vanootegham was.
Okay. What ‘did you do then?.
A. : Detective Vanootegham advised me ---

- THE COURT: What did you do? That was. the queétion.
What did you do? " |

MR. BOSNAK: What did you do?

THE WITNESS: Yes, Your honor. I was -- I arrested

the defendant and the co-defendant. .

'BY MR. BOSNAK:

Q. Okay. Any reason why you-arreéted them?

A. Yes, sir. Because Detectivnganootegham directed'me
to do so.

Q.  and you .advised them of ﬁheir rights?

A. No, sir. I didn't speak:with them at all. I placed

them undexr arrest and that.was_it._

Q. - Did you have anything else. to. do with the action that

night?
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A, ‘No, sir.

0. Did you check the perimeter or anything like that?

A, Yes, sir, I did. I.actually -- I was advised to check

around to see if there were possibly any drugs or-mohey still
laying around. I was advised by'Detective*Vanobtegham-to'
check behind in the area where the tank was observed in the ~

pictures. I found nothing:."

Q. ~-Okay. And it was dark that night. Did you have a

‘flashlight with you?

A. ‘Yes, sir. I did.

Q. ifAn&%didﬁyoﬁ%chéékgﬁﬁéﬁ&ﬁéaﬁﬁﬁatwmeaﬁust_shcﬁed;when

“péu~shoWéd “to ‘the Juryd ¥

A. - - Yes, sir.

MR. BOSNAK: That's all the questions I have,
Your Honor..
THE COURT: Cross-examination.

MR.. MCGUIRE: Thank you, Your Honor.

-CROSS-EXAMINATION

- BY 'MR. MCGUIRE:

Q. You looked around the yard by the tank for perhaps
another stash of drugs? Or for anything, I guess?

A. For anything.  Yes, sir.

Q. And in your experience, it's not uncommon for somebody
who's dealing drugs to use, like, a drop or a stash location

to go back to?

y{
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A. In my experience, it's uncommon for ‘somebody to leave

‘a largeé amount of drugs laying anywhere ---

Q. Oh, sure.:
A. --- outside of a residence.
Q9. I don't disagree with you. Biit you guys make tons of

arrests where somébody takes a little stash and they keep it

on a fercé line or in an alley, that sort of thing?

‘A.  We have madé’ arrésts’ where that's been indicated.

Q. And certainlf you never saw Mr.‘Battie'witn any drugs?
A. No, sir, I didn't; |

0. " And where does. your involvement in this end? Once

pecple are arrested and that's it? .
A.- In this parEicUlar'dase, yes, sir.
Q. Okay: 'Although you did h&&e the_épportunity to search

the area, did you also search Mr. Battle's car?

A. I did not. No, sir.

Q. Do you know who did?

A. I'm not' sure, but I belieﬁe Detective Kuechler did.
Q. okay. Ahd do you know if a search warrant was

‘obtained for my client's house?

A. I don't recall.
0. ~ Ot how about Eddie Nelson's‘hbuée?
A. Again, sir, i don't reCéll.
Q. 0ka§. And:thé-CdédefendanE that was arrested,

Mr. Nelson, do you know that he goes by "Eddié" or no?
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195
A, I don't know..
Q. You certainly weren't aware of that at the time, I
guess?
AL No, sir. -

MR. MCGUIRE: That's all I have. Thank you.

THE- COURT: - Thank you very much. You can Step down.

THE WITNESS: Thank you, Your Honor.

(The witness is excused from the witness stand and

‘leaves the courtroom.)

~THE COURT: We'll take our lunch break now. Members

. of the jury panel, I'll let you go to lunch.

Leave your notepads in the jury room. 'If you have not

already done so, put your name or initial or something on.the -

f;op§ so you can easily identiﬁy it and bring it back with
you after lunch.

Again, I'll tell you not to discuss the case. If two
or more of you happen to go to lunch together, talk about
something but not this case.

Leave your.noteboqké in the jury room. Be back in the
jury room at two o'clock. We'll get started just as soon as
we can after that. Have a nice lunch.

(Whereupon, the jury leaves the courtroom at
approximately 12:51 p.m.)

THE COURT: Proposed State's exhibit number 13 in the

cabinet; is that agreeable with the defendant's attorney? Do
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you have ény obiéction to that? We‘re«going to lock that up

2 | in thiéfééﬁinét‘riéht;here in thé courtroom.

)

s | MR. MCGUIRE: No dbjection; Your Honor.

=3

THE COURT:' All right. You don't have to prove the

chain of custody on that,’ from that to that. I'm not talking

I3
9]

6 about -- I haven't ruled on the other one yet. All right.

 Okay. Thank you very much.

% |

: ' g | MR. BOURDON: Thank you, Your Honor. .
9 - MR. MCGUIRE: Thank you, Yéur Honor.
10 | °~ THE COURT: Now, you all wait.just a few minutes.

11 | Let's let the jury -- everybody, let's wait till the jury

00 R —

12 - clears the courthouse. It will be about five minutes before
'E} 13 | you go down. Okay?~‘A11 right. |
“.' - 14 ' (A lunch recess Qas taken;)
[g 15 (Aftexr said lunch récess, the defendant béing present
%f 16 | with counsel, the following préceediﬁgé were»had:)
% § 17 ' THE BAILIFF: All‘rise.
; %A 18 THE COURT: Thank you. ' Please be seated.
;; % 19 All right. At the break I shared with the:attorneys
_f' § .20 on both‘sides the'infdrmatidn that's on one of the juror's
[} l% 21 résponse'forms that the jurors fill 'out and send back in. |
- ? 22 | | " During the course of a trial, oftentimes I look over
Lj 23“- £hese-just to have some idea about who the jurors are and
lég 24 v'thei} background‘and so forth. It's just something. that I
25 L.db,vand I happened to take note of this one:

g
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';1nqurryfw1th%her-cpnce:

KATHLEEN BROOKS - EXAMINATION BY THE COURT , 197 |
This is juror number 19 on the master list,
Kathleen H. Brooks, .and she wrote on there that "as one of
Jehovah's Witnesses, I would be going against my religion.

So it's for this reason that I'm asking to be excused. Thank

you.". And then her name.

And, of course, this was not brought to m& attention .
by anyone, and she didn't bring it to my attentiomn when I
qualified the jury .on Monday of this week.

But I've shared this inforﬁation_with the attorneys,
and I believe it's. the State .S request that I make further

‘Jng what thlS means and whether she

would be able to follow my 1nstructlons at the conclu51on of

the case. Is that rrght?

' .MR. BOURDON: Yes, sir. That's correct, Your Honor.

THE COURT: All right. Okay. If you would, bring
Kathleen Brooks out here, please.

(The Bailiff complies and Ms. Brooks enters the

courtroom.)

EXAMINATION

THE COURT: Ms. Brooks, just stand right there if you

would. Come around right in front of the court reporter

there where she can see you, you know, and I can see you.
The reason I asked you to come out here, Ms. Brooks --

you haven't done anything wrong or anything like that. The

‘reason I asked you to come out here is I happened to be
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looking over the juror response ---

MS. BROOKS: Oh, okay.
THE COURT: --- responses that you send in._‘And-you
sent in one before you came here?

MS. BROOKS: Uh-huh.

THE COURT: ‘And you wrote at the-bottom:  "As one of

Jehovah's.witneSSes,'I would be ‘going against my religion.

So it's for this reason I'm-asking to be:excused"?

MS. BROOKS: Uh-huh.

THE COURT: This did not come to fy attention until

tddayflaﬁd you didn't-say anything to me about that when I

‘was questioning the jury. That's fine:. -That's no problem.

There's nothing wrong with that, but I just wanted to ask
exactly what you mean by that. Can you tell me any more what
you mean by that?

MS. BROOKS: Well, see, I was thinking if it was

anything'théthOuld make me feel like I was going against
Bible principle then I didn't feel like that, you know, I

would have been fair to judge. But now that I've heard the

‘case, I've seen that it has nothing to do with me. I just.

have to give a -- listen at the case, give an honest opinion
THE COURT: That's correct. =

MS. BROOKS: Yes.

THE COURT: Okay. That's'what I wanted to kmow. At

the end of the case, I'm going to tell you what your duties
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-- what the jurors' duties are.

MS. BROOKS: Yes, sir.

THE COURT: And the bottom line of that is: If in
your opinion, if after hearing all of the evidence, you

conclude that the State has not met the burden of proof of

proving Mr. Battle guilty of

doubt, as I would define that for you ---

MS. BROOKS: Uh-huh.

-THE COURT: --- would

MS. BROOKS: Yes, sir.

- THE COURT: .All right.

.after hearing all of the evidence and you evaluate that
evidence, if you conclude that the State has met its burden

of proof in proving him guilty, can you vote to find him

guilty?

MS. BROOKS: Yes, sir.

THE COURT: All right.
then to you ---

MS. BROOKS: Yes, sir.

THE COURT: --- as a

MS. BROOKS: Yes, sir.

THE COURT: All right.
wants me to ask her?

MR. BOSNAK: No, sir,

THE COURT: Defendant?

this charge beyond a reasonable

you find him not guilty?

And on the other hahd, if

You can follow my instructions

juror?
Anything else that the State

Your Honor.
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E‘ "1 | , | MR. MCGUIRE: . No, -sir, Your Honol_r'.
~ 2 THE COURT: All right. Thank you very much. 1I'11 let
= 3 you go back.
3 4 | (Ms. Brooks returns- to the j’ury. room. )
r—_) 5" 1 - THE COURT: °Anything else before we bring:sthe jury
e 6 | out? | | -
Q 7 MR. BOSNAK: Nothing from the State, Your Honoxr.
- 8 THE COURT: Deféndant?
E 9 | ' MR. MCGUIRE: NG,  Your Homor.
[ 10 |- '~ THE COURT: All right. Bri#g_ the jury out.
| 11 (Whereupon, the 'jﬁry"returns to the courtroom at
E 12 approximately 2:04 p.m.)
[ 13 | THE BAILIFF: All pre_se'nf., Your . Honor .
:.14 THE COURT: ' Good. Thank you. . I hope »y.ou had_ a nice
[ i5 Iunch. I want to thank you for: Being béck heﬁre éromf_st'ly at
16 | two o'clock. I appreciate that very wuch.
: § 17 , We'll continue now. Call yoﬁr next witness.
‘ 2 18 | MR BOSNAK: The State calls Greg Gog;d, please.
i 19 | GREG LEE. GOULD,
B z 20 being first ‘duly sworn by the Clverk, {vas examined and
B ff: 21 teétified as follows: |
: 22 T . THE CLERK: " Please be s’eated.b Please give your full
B 23 namé for the Court and spell your last name. |
. 24 | THE.WITN"ESS: My Full' name is Greg Lee -Gqﬁld:.-- My Last
- 25 name is G-0-U-L-D. |
i
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DIRECT EXAMINATION

BY MR. BOSNAK:

Q. Officer Gould, how are you?

Aa. Good.  Thank you.

Q. ‘Would ybu:please tell us where you work, sir?

:A. I presently work for the Charleston County Aviation.

Authority Police Department.

THE COURT: Charleston. County what?

THE WITNESS: Aviation Authority Police'Départment.
-Prior to RAugust I worked for.-the.City of North Charlestoh
géﬁiﬁceﬁDepantmgntfagﬁﬁggﬁtggftigggw;gpﬁ;he drug enforcement

‘narcotics ‘unit.

Q. . How+long were,you with North'Char}eston'Police.
‘Department?

A. A little over three years.

Q. And how long were you with their narcotics unit?

“A. A little over two and a half. Two and a half.

0. Were you working with the naxcotics unit on July the

15th of 19997

A. Yes, sir.
- Q. Did you happen to be involved in a drug bust that
evening?
A. Yes, I was.
Q. Could you tell us about that, please, sir?

A. It was a -- what's referred to as a "buy-bust"®
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1 operatibn‘Whéré we were trying to purchase soméxdrugs..

E}‘ 2 1 o. ‘Stop right-there. Explgin to-thé jury.wﬁat a
3 buy-bugt-is, please; sir.

g o 4 '  A, a buy-bust is whén we would call some -- have
'5 ”'inféfmatioh‘oﬁ someone who's a suspected drugaSeller. We
6 would make contact with this pérson thiough‘another informant

7 or an undercover officer to sét up an‘ arrangement to purchase

E?' 8 possible drugs from that person. | |

3  § . MR . MCGUIRE:"YOur Honor;,I have an objection. ~--

Eg ' ) ib | " THE COURT:"I.suStain the objection. Aré.yoﬁ

. 11 objecting? |

Ei ;2 ’ MR. MCGUIRE: Just because it's so cumulative.

[? o 13 THE COURT: Ask about what he did in this case.
14 | That 's what you're supposed to ask about. Ask:ﬁhat he did ir
15 this case.

%% 16 | E "MR. BOSNAK: I was getting to it, Your Honor.

% 17’ o _ THE COURT: Ask what he did in this case.
@ g 18 | MR. BOSNAK: Yes, sir.
| é 19 BY MR. iaosm\x:‘ - |
g 20 Q. Would you tell us about what you did in the case?

E}"é“ 21 A. In this'case I was a take-down unit, which would be a

< ; 22 | unit Which_once a sign is,given thaﬁ the deal has -- the

Ej : "23 transaction'has'finished;'I-Wbuld go in and secure suspects

ggf 24 at thatytime‘ﬁnd secure any residents or area which might be
25 part of the crime Séene where the crime's takiné place.
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0. Were you working with another officer?
A. I was working with Glen Campbell. Myself and
Officer Campbell were in the pickup together as a take-out
team.
Q. Okay. And tell me what your duties were again that
night, please? |
A. our duties ---

THE COURT: Tell us what you did.

THE WITNESS: Myself and Officer Campbell waited

outside the immediate area. We were parked about a block

away from the actual incident location, in radio contact with

. the rest of the unit.

Once the word was given to move in, myself and

Officer Campbell pulled out of our waiting spot, drove down

the road and come around the back side of the house. And
from the back end of Saint Johns, I believe it was,
approached the house. The -- we knew we were dealing with
female, and we knew there were two other people there, -
through radio communicatiomns. Aﬁ that time, myself and
Officer Campbell exited the truck, advanced to the house.

As we were advancing to the house, two black males
were near the gate. We ordered them to get on the ground,
bypassing them, allowing the other take-out team to handle
them. |

We encountered a black female on the stairs of the

203 ‘

a
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apartment. Officer Campbéll'ehcountered a black female,
passed her back to mé. I encountered her, took her down to
the ground, handcufféd her, and she was turned over to

another officer who was behind me, and ‘myself and Officer

.Campbeii pfodeedéd'intb the house to seécute the house.

“ Q. ~ All right. Stop just oné “second. " Let's go back a

minute. Did you recognize the two bldack males that you told

 to get’ down on the ground?

“Ar No, I,didn't."

0. You'did not:'fecognize them. Okay. After ‘you had

secured the female, what did you-do then?-

A. After we secured theffeﬁaie —-—-
Q. What did you do?
“A. 1 proceeded to follow Officer Campbell into the house.

As we were going up the’staifs,-Sdméoné said that -- someocne
hollered oﬁt, "It was thrown on the groﬁhd.i And I looked on
the ground. There is a package on the ground. And whoever

was behind me -- I don't recall who that waS'A% secured her

‘and that immediate area. And then I folldwed Campbell,

Officer Campbell; into the house to secure the house to make

"sure that no one else was there.

Q. And what did.you do oncé you were in the house?

A. We got to the house, secured the hduse, sécured the-

scene, identified everybody. ‘At ‘that’time the female was

‘brought upstairs, and I took hex witness statement.
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th was. in the house?

When we took the statement?

When you went in to enter the house.
There was no one else in the house.

‘No one else was in there. Did you search the house?

p o p» O B O

Yes. We searched through the house, but I don't
recall anyone else being in there.
0. Did you find any other drugs in the house?

A. . At that time we just did a search for people. I

. didn't search thethousgffog,grugs.

Q. ngxgngQdinﬁgggkgﬁgge statement. of--the- defendant?
A, I tbok;a;gtg;emggp,ﬁxom the -female, yes.

Q. Did you read hei rights?

A. Yes. . And I read her an advice.of.rights form.

Q. Did she sign that?

A. I believe she did, yes.

MR. BOSNAK: May I approéch the witness to refresh his

:memory?

~ MR. MCGUIRE: Mind if I take a look at that?

(Mr. McGuire reviews document.)

BY MR. BOSNAK:

Q. Let me let you look at that. 1I'll ask you the same
questions.
A. (The witness reviews document.) No, she didn't.

Q. Okay. Let me ask you again: Did she sign her advice
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of Constitutional rights?

- Al

;'Q;‘

advice

A.

Answerxr

She didn't sign the advice of rights, no,” sir.

Okay. Then you took a statement‘frqm her. Correct?
Yes. Yes, I did. ”

And did she sign that?’

She signed the statement .

She*signed“the stétemént, but. she.didn't sign the

of Constitutional rights?

Yes, sir

MR. BOSNAK: I don't have any further questions.
anything. Mr. McGuire might have for you.
THE COURT: Any questions?

. CROSS-EXAMINATION

MCGUIRE:

Q.

" Did you actually see Shawn Floyd throw down the drugs?

No, I did not.
You: were behind' Glen Campbell?

Yes, sir.

'And she was alone in the houSé_when.y'all went in?

I don't remember seeing anyone else in the house, no,

Do you 'remember if her kids were there or not?

'I ‘don't remember.

That's fair enough. B2And what time did you take the

spatementifrom5th?"
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A. It was in the -- it was in the late evening. I'm not

sure of the exact time.

THE COURT: By “late evening," what do you mean? This

was 11:00, 11:30 at night?

THE WITNESS: Yes, sir. It was around 11:00. That

was late evening.
THE COURT: So you're saying you took the statement at
11:30 ot so that night?

THE WITNESS: Approximately, Your Honor. 1I'm not sure

. of the exact time. It's.on this witness statement. .

W% s o nl L e

cawt L x Dhpioee o rns T b

Q. ‘Sure. ‘Andjyogtygge,gble to- take the statement at her

house because you had a laptop computer?

A. Yes.
Q. And she told you the statement and you typed it in?

A. Yes.

MR. MCGUIRE: That's all I have. Thank you.

MR. BOSNAK: Nothing else, Your Honor.

THE COURT: Thank you very much. You can step down.

(The witness is excused from the witness sténd and
leaves the courtroom.)

THE COURT: Do you have another witness?

MR. BOSNAK: We would call Officer Sergeant Hux,

please.

(Officer Hux enters the courtroom.)

|
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1 : ' KEVIN 0. HUX,
[ | 2 being first duly sw”'bjrh by the Clerk, was examined and
I 3 testified as follows: |
'4 B ' THE CLERK: .Ple.a's'"-'e'be"Sevated. Please give your full
E 5 name to the Court ahd spell YOuf last-. |
6 | THE WITNESS: Kevin O. Hux. The ‘last name is spelled
7 H-U-X. o |
s | ' ';DIRECT“EXAMiﬁAEION'

9 BY MR. BOSNAK:

[: 10 | Q. Sergeant Hux, who do you work for?
; 11 A. ‘North Charleston Police Department.
[;: 12 Q. How long ha-veA you worked for them?
E 13 A. Sixteen and a half years. -
- 14 Q. And what do you dq' now? What's your position now witt
Eﬁ 15 g theADépartment?
ﬁ 16 A. I'm a sergeant in the narcotics unmit,
] % 17 " one gjf the ‘serge_'a'ﬁtsin the narcotics unit.
;_' 18 0. And .is thét over the narcc;tics unit? -
Eﬁ E .;9‘v A. xés; sir.
| g 20 Q. ' And you're over the North Charleston Police
é 21 Department's narcotics units
U : 22 A. | Y"e‘s,‘ sir. I'm supervisor.
J 23. Q. N | Now, d1d you ha'ppeh tb-ﬁ-‘b’e ~ih\folved in a bust on Athe‘
' é4 nighﬁ of Jahu'ary 15th, 19§9? ‘
25 A. Yes, I was. |

f NAR]
I
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209 .
QL And what was your role in that?

‘-A.. - Acting supervisor on the scene.
Q. Okay. And where did that take place?

A. Over on Reddin Road. The exact address would be
I

Q. Okay. 1Is that in Charleston?

A. In North Charleston, SouthACarolina.

Q. ‘North Charleston, South Carolina. And what were your
duties that night? I mean, what did you do?

A. The drug actiogiggpgrtésor,_tg be on the scene as the

‘deal went-down... I.was.on perimeter outside of the .actual .

targeﬁ location. . .

Q. Was there another officer with you?
- --Detective‘Ku§¢h1er'Was,wippﬁme.
Q. Detective Kuechler. -And working the outer perimeter,

what did y'all do?

A. ~ We mainly stayed in the area of Reddin Road, Saint
Johns, Spruill Avenue area. While doing that -- I don't know
the exact time -- in the eleven o'clock area, myself and

Detective Kuechler, me being the driver, pulled off of Saint
Johns Avenue onto McMillan which is a short little street
there, turned left on Spruill when I observed turning onto
Cosgrove a dark colored, a blue Cadillac coming off of
Cosgrove and taking a left onto Spruill, driven by a black

male.
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Q. Now, why did that get your attention?

A We were waiting for what we:.call the "target" to show

. up to make a delivery of narcoties.

Q. "And to the best of your belief, that was the type of
car?
A. . I- just seen that. . We were waiting any time: for that

particular véhiclg*to:show'up'or the -- what we call the

“mtarget® td show up. ‘When I seen the vehicle, I turned

aroﬁnd and tried to get: behind him. 3eatravéled on, and I
actually lost sight of him. |

Wheh-I'tu:ned backvonto-McMi;lan, as soon aé you do,
saint Johns is right there. Andvas I traveled:--'oé course,
this;is at'nighttime; but there's a clear view,right up to
where Reddin and Séinthohns Road is; ‘And I noticed a car,
which looked éxaétlY'like the one I'd seen pﬁliing off of
Cosgrove onto Spruill, parked near some shrubberies just off
‘the ‘shoulder of Saint Johns Avenue.

As I traveled closer, confirmed, yes, it looks like

the“same“vehiclqﬁ; And we didn't see anybody inside of it.-

I travelled past pfobably 200 feet, made a U-turn in the

road, and come back-and parked in front of it. Again, still

didn'fjsée"nbbbdy.iﬁéide the vehicle.

0. Did you see anybody around the vehicle?
‘A. No;_sir;
0. Did you see anybody in the road?
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they took down two people I believe come from-that vehicle,

in front of the 1855-B .address.

0. Where were you.when<you'heard the take-ddﬁn.signal?
A. - Parked in front of the car.
Q. ﬁhat did you do.when you heaxrd th;t?

S IR = ‘gotiout: ‘and;walked down .Reddin;Road, which is

~ proebably 150, -200+feet -to-whexre the twoudegépq§pts were at
that time and already cuffed. .
0. ~Okay. : ‘Can~vyou identify the defendantuppday?
A. That defendant there, Mr. Battle, .and there was

another defendant somewhere.

exactly what all he had on..

Q. Is there a -school anywhere close?

A There's a Saint'Johns Catholic School.

0 Do you. know how far it is?

A. It's exactly one-tenth of a mile from 1855-B Reddin.
Q So it's one-tenth of a mile from where this dope deal

there. 1In this happening, what I call "the deal went down,"

221
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A. No, sir.
Q. All right. What did you do next?
A. I positioned my car in front of the car that was

Q. And do you remember what Mr. Battle had on at that
time?
aA. I recollect -a white shirt, but I don't recall directly
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. 1 | went down?
2 A. Yes, sir, approximately.
5 : ' MR. BOSNAKE'_Thénk'Qbu. Answetiany questions
4 Mr. McGuire might have for you.
5 * CROSS-EXAMINATION
= 6 | BY'MR. MCGUIRE:"
= 7 »'.Q. You never saw Mr.'Battlé with any dtugs?
8 | a. I -- I did not, no:

9 Q. No. And were5Yoﬁ part ofbthe'SeafCh_of his vehicle?

[z ’ 10 |* A;" I dant-recoilect that I personaliy searched that
. 11 vehicle. T |
l; 12 |~ Q. Do you know who did?
[E 13. A. I have no idea.at this point..
E 14 |* Q. ~ okay. BAnd what about the search of his house? Were
[E" 15"‘ you involved in that? |
16 A. No, sir.
‘g 17 | ‘MR. MCGUIRE: Okay. - That's all I have for you.
z 18 | Thank you.
_E 19 | ’ MR. BOSNAK: Two more questions OnlredirECt, piease,j
_% 20 | Your Honor. |
[ § 21 S REDIRECT EXAMINATION
- : 22 BY MR. BOSNAK: |
Ef 23 "Q, What county did this occur in?
7 24 MR. MCGUIRE: Beyond the scope#0f>my<crcss,-
) 25 Your Honof.‘
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 JAMES NELSON - DIRECT EXAM. BY MR. BOSNAK o o213

‘THE COURT: That's all right. The charges are going

to be Charleston County.

THE WITNESS: Charleston County. It occurred in

Charleston County. .

BY MR. BOSNAK:

Q. And one thing about the school, do you know what type
of school it is?

A. - It's a private Catholic'school.

MR. BOSNAK: That's all. Thank you.
mHE.cQURm;,.TQanAyog_very much. You can step down.

THE WITNESS: -‘Thank you, Your HOMOI., . ...

{The witness is-sexcused from the witness .stand and
leaves the court;oom;f
‘THE COURT:. .Call your next witness.

MR. BOSNAK: The next witness we call will be

James Nelson.

JAMES NELSON,

being first duly sworn by the Clerk, was examined and

testified as follows:

THE CLERK: Please give your full name and spell your
last.

THE WITNESS: James Nelson, N-E-L-S-O-N.

DIRECT EXAMINATION

BY MR. BOSNAK:

Q. Mr. Nelson, where do you work?




ETE D

E%

LASER DbND FORMB @@ PENGAD « 1-800-631-6989

10
11
12
13
14
15

16

17

18

19

20

21

22

23

24

25

o P O P

JBAMES NELSON - DIRECT EXAM. BY MR. BOSNAK - 7 214

A.

I work for WSI.

THE COURT: Where?

THE WITNESS: WSI.

THE COURT: W?

THE WITNESS: S-I.

THE COURT: What is that?

THE WITNESS: That's a stevedoring company.

BY MR.

BOSNAK:

g

A.

How iong have you worked there?

I worked for them two yéars, but I worked for another

stevedore company for another two.

Q.

'~ Okay. Are you any relationship to the defendant

Earnest Battle?

A.
Q.
A.

Q.

Yes, I am.
What relationship are you to him?
First cousin.

Oh, first cousin. Are you any relationship -- are you

' related to LaShawn Floyd? -

A.

It's a distant relationéhip. I think eighth, ninth

cousin, something like that.

Q.

Eighth or ninth coﬁéin. So you éfe related to her?
Yes. | | |

Does:evéfybod& call you James?

Well, eveiybody in the family call me Eddie.

Eddie?
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JAMES NELSON - DIRECT EXAM. BY MR. BOSNAK | | 215
A. Right.

0. People at work, would they call you Eddie or James?

A. James.

Q. Oonly people in the family call yéu Eddie?

Aa. Right.

Q. Now, you've been in some trouble before, haven't you?
A. Yes,‘i have.

-Q. Tell us what kind of trouble you've been.in.

A. I've been in some trouble with some marijuana, énd I

~had a burglary charge, and that's -- that's about the extent

of it. Marljuana and_a~burg1ary

0. You can't thlnk of anythlng else°
A. No. |
Q. Okay. There might be something else, but that's all

you recall. Right?
Aa. Right.
Q. Okay. Now, I'm going to take you back to July the

15th of 1999, that aftermoon. Do you recall what you were

doing?

a. Yes.

0. Tell us what you were doing.

A. . Well, early that day i was‘-- méiéﬁd my girlfriend had

an argument. So I came down to my mother's house. Then she
called me back, telling me to bring -- bring the stuff back.

So I carried some of my stuff back on the bus and ---
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0. Excuse me. Is this to ydur‘girlfriend{s or to your

mother's house?

A. My girlfriend.
Q.‘ To your girlfriend‘éﬁ: All Tight.
A. And on the way back down, I ran into  Earmest, and I

teil him I need a ride baéﬁ“tb"my'apaitméht. And he tell me,

you know, he'd give me a ride.

Q. | Okay. Noﬁ, when you sa@ Earnesﬁ,“where'Weregyou? The
iocatién?- o |

A. >On>Cobper and Améfiéan Street.

Q. Okay. Iﬁrchgfléston? |

A. ‘ Right; | :

Q. And_did Earhéét give you a ride?

A.  Yes, he did. ”

Q. And where did y'all go?

A; - We came to North Charleston to LaShawn's mother's
house.

0.  Where does she live?

A. on Reddin Road.

b. 'Réddin ﬁoad} How faf ‘from Lasﬁéwn?

A. Maybe three-houseé;

Q. wThrée houses. Did yoii stop in to see'LaShaWn?

A. On the way out. |

Q. on the way‘out. What did you do at LaShawn's mother'

house?
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A. I got out of the car and sit on the step, talked to
her brother. He went inside. And after'hg camerutside, we
went down to LaShawn's house, and I sit in the car, .and he
went and talked to LaShawn for a while. BAnd he came back

out, and we went and got something to eat. o

Q. Where did yéu go to get something to eat?

A. A 1itt1e<res§aurant'in the plaza rightndown on
McMillan. |

Q. Okay. How long did you stay theré?

A. Apprbx}matgly.about 30 minutes.

Q. Who.péid'forighﬁﬁ}pqggg -

A. He did. ~ | : ; ]

Q. Di@;xpuﬁp§gg,§py_mqggy on yoﬁ?

A. No, I didn't. |

Q. After that where did you go?

A. We went downtown. 2aAnd on the way downtown, he -- he

got a phone call. And he got a phone call, and he told me ‘it

was LaShawn. Right? 2and so he told her ---

‘Q. No. Don't tell us what he said. Just he got a call?

A. He got a phone call, and he stopped to a phone booth

and made another phone call.

Q. Okay. So he got a phone call. Was that on a cell
phone?
A. Yes.

Q. And you're saying he stopped the car and made another
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phone call at a pay phome?

A. Right.

| o:  ‘okay. " After he'ﬁade ﬁhe-cail at the pay phone; what
did y'all do? | | | |
"A. :ﬁéﬁf to his apartment and to his‘ room. -
Q. A1l right. Where is his apéffﬁent? {
a. on Radcliffe Street.
Q. _‘Radcliffe- Street. Dbes‘hé”ii&é with anybody?
A. His sister. -
Q. His sister. Aall right. Wheniyou'te in the apartment
on Radcliffe Street, whaﬁidid y'all do'fhen; |
AL Weii} hé -- he gbt'é little stuffed aniﬁal, and he

pulled a white bag out -- I meaﬁ,-a bag out with white

substance in it, and he started mixing it with another white

" substance. And after that he put it in his pocket, and we

'ICame back to.North Charleston.

Q. “Okay. A bag of white substarice?
A7 Right.
Q.  I'm going to show you'whdt's been marked State's

"exhibit '13. Did it look like that? Is that the type of bag

he put it in?
A. . Yes.

MR. BOSNAK: Let the record show that he identified

' the plasti¢ bag and white powder in the plastic’bag. -

THE COURT: Of what? Stateis exhibit?
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‘0. I'm just asking: 1In your opinion, what did you think

MR. BOSNAK: Thirteen.

THE COURT: Proposed exhibit 13?

‘MR. BOSNAK: Yes, sir. Proposed exhibit 13.

BY MR. BOSNAK:

:

was in the bag?

A. Cocaine.
Q. Did he say anything -- scratch that. I withdraw that
qﬁeétion.

~ What time of the evening was .that?

A. ..Around.about.8:30.0r 9:00.

Q. ., ,8:30 or mine oclock, Okay.. And where did.y'all go
then?
A. We cgmg.baqk_to Noxth Charlestgp ggdﬁparged-on_Saint

Johns. And he got out of-the car, and I got out of the car.
And I walked down Reddin, and he went in the yard. BAnd T
walked dowp_Reddin apiece, and I turned around and came back,
and he was standing on the corner ofzggddin and Saint Johns.

He called me. He asked me for a cigarette.

Q. Okay. Did you give him a cigarette?

A. Yes, I did.

Q. Then what happened?

A. Then a car pulled up, a white car, and he said that

was the police. So he walked in the yard. He walked through

the yard, came around the front gate, and he was arrested at
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that point.
Q. Why did he walk back through the yard?

A. I really don't kriow why he walked%back through the

yard. But I did -- I followed him through the yard and came

back to the othér side:
Q. What were you wearing that -night? -

A. I don't remember. I think I had on a sweatpants and

"l and ‘a T-shirt, I think: Biut I don't remember what. I

think, you know.

Q. Now, did he ever tell you that he was gbing to sell
.drugs to LaShawn? ' |
A. ‘He told me that he had a sale, and LaSbawn knew the
guy. | |

0. ’”bid“you know where he was going ‘when he went through

that cut—thrdugh?“

. A. No. I sure didn't.

xd. Were the drugs yours?’

A Yo
‘Q. ' Did YOu haQewanYthing to'db'wi£h=the»drugs?

Al | 'No'. |

Q.. | But you kiiew they were ‘drugs?

i; Coxrrect.

0. ‘and do you feel like he was going to go selllthem?
A, sire | |

Q?i DidIYOu‘fééiﬁlike“hé‘was going to go sell them or tak
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them somewhere?

‘A - Yes.
Q. But you went along. . Right?
A. Right.

Q. Okay. Now, you were arrested.

statement, -did you?

No, I didn't.

Because I didn't have nothi
Yes.

the Solicitor's office?

A, No, sir.

g

g

"You didn't give a

-Okay.,,When did_you'decide to come forward?
After about eight, nine months in jail.

Why did you decide to come forward?

to do with it.

:Fs that. why.you're testifying here today?

p

221 h

Have I Qfﬁeied you any kind of deal? Or anybody from

Q. To the best of your knowledge, have I or anybody from

the Solicitor's office offered your attorney anything for

exchange for your testimony today?

A. No, sir.

Q. Let me ask you: Why did you park on Johns Street?

Why did y'all park right there on Johns Street where you

parked on the side of the road?

A. I don't know why he parked on Johns Street.

Q. - Barlier that day, though, when you went to LaShawn's
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1 house, where did you park?

E} 2 A. - 1n front.
3 Q. - Just right up fromt?

L

=3 4 A. 'Right.

- 5 Q. -‘okay." Other than &ou and Earnest being cousins, are

L 6 | yrall friendéé N
7 A. We réaily don't hang out. He -- he might come by our

apartment once in a while, but we really don't hang out.

: [o-]

‘“;‘7 S MR.'QdﬁﬂAK: " Okay. .Answér any questions Mr . McGuire
{}' 10 | may have you.
11 | I - CROSS-EXAMINATION
= 12 | BY MR. MCGUIRE: |
{E 13 0. _Eddié; you were on foot because your -- I think your
= 14 éar was brokeﬁ?.
G 15 | A. Yes. |
16 Q.' Was that a Toyota Creséida?“
o 17 | a. Yes. |
X 18 Q. Okay. And it blew a head gasket or something?
% 19 A. Blew the e‘ngine." .7
%l _zo 0. Blew .the engine? So you were needing rides, huh?
: 21 | A Yes. |
: 22 0. And Eddie is not your real name. That*; just your
23 street name? |
24 | A. Nd; That's a nickname my mother gave me when I was
‘25 | born:'”
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o} And people that know you call you Eddie? :
A Only family.
Q Only family?
A Correct.
Q. Okay. So Shawn's family?
A Yeah. Just the family, yes.
Q She calls you that?
A Correct.
0 Now, Eddie, you were the one who walked down the
street by the Yellow Cab. Right?
A. P§§t-the Yellow .Cab, yes. _
© Q. .Péét the Yéiiéﬁuéab. -And ;pgnﬁypu turned aréﬁnd and

you came back past the Yellow Cab-again?

Yes.

Okay. And Shawn's mama, she lives down that street?
Yes, she does.

And her name is Sonia?

Yes.

And you know Sonia?

“Right.

And, Eddie, you have a brother named John?
Yes.

John is deceased now?

Yes.

And John was pretty close to Sonia?
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1 MR. BOSNAK: 'Your-Honor,‘objectién. I don't see the
2 relevaﬁcy of"this. This wasn't on directvexamiﬁation.
3 | " MR. MCGUIRE: I'll hook it up, Your Homor. CIets
4 relevant. |
. 5 | THE COURT: Go ahéad.
= 6 MR. MCGUIRE: ~Thank ‘you, Your Honor .
ﬁ. 7 | BY MR. MCGUIRE:
| 8 Q.  John was pretty close withH Sonia, LaShawnfs-mom?
9 A. Yes, he was. |
[} 10 Q. Were foﬁ‘at the bond hearing when Shawn told Earnie
11 | that she gave his name to the police? |
1; 12 A. I didn't Hear that.
E 13 | ©.  You didn't hear that?
14 A. No.
[: 15 Q. Ahd; Eddie, you didn't give a statement that night,
E% 16 did you? |
§ 17“ A. No, I didh“t.
§ 18 | Q. You stayed quiet?
: 19 | A Yes.
®
g 20 Q. And you stayed quiet in'the-county jail for about ten
§ 21 months? |
3
22 | A. Yes.
25. 0. “hAha then, Eddie, you were given an opportunity at the
24 jail, weren't you? '
25 | a.  Yes.
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Q. and what was that?
A. I was to give a statement, one of the ground.

. Q. And, Eddie, as you understand it, your about to give a

statement is what got you out of jail that day?

A.  No.

Q. Did you get out of jail that day?

“RAL i did.

Q.- So your bond just magically got lowered aféer you gave

a statement?
A.» No. I had a bond before I gave a statement.
0. Right. ‘You got out of jail because your bond got

lowered because you gave a statement?

No. The bond was still the same.

A.

Q. Your bond was still the same?

A. Yeah.

Q. It wasn't lowered?

‘A No. I got a bond at 35,000, and the other one is
35,000.

Q. You got out of jail the same day you gave a statement?
A. .. Yes.

Q. Eddie, are you an honest man?

A, Yes.

Q. -You are? Were you an honest man when you were a drug
dealex? '

MR. BOSNAK: Objection, Your Honor.

—
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THE COURT What s the object10n°

‘MR. BOSNAK ' Badgerlng the w1tness,‘and it calls for a

conc1u51on that isn't in the evidence of what he s testified

to at thls p01nt-

THE COURT: I appreciate your position. I oveérrule

your objectlon

BY MR MCGUIRE

Q. 'So, Eddle,-your testimdny is that you were an honest

man when you were a drug dealer?

A. In the sense of selling the marijuana I was selling,
yes.
Q. okay. Were you an honest man when you took the TVs.

'and VCRs from AllStar Rental?

A. I didn't take them.

0. You pled guilty to it, though?
A. Yeah, because there was a w1tness saying that I dld.

Aand I didn't. I dldn't take them.

Q. ﬁut you pled guilty to it?
‘A, I aia. |
Q;v And you got in front of a judge and saiﬁ-yqﬁ‘were
guilty? | o
A;~ Yes.

MR. BOURDON: Your Honor, ‘I object to this line of
questions. If we could approach or have the jury:exeused at

this point?
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THE COURT: Members of the jury panel, I need you to
go to the jﬁryAroom a moment, piease.

(Whereupon, the jurY leaves the courtroom at
approximately 2:37 p.m.)

MR. MCGUIRE: I believe Mr. Bosnak -- he's making the

objections.
THE COURT: Now, what's your objection? Well, there's
supposed to be one lawyer that appears with each witness.

You all decide which one. I haven't been keeping score.

MR. MCGUIRE: Mr. Bosnak already did the direct

examination, Your Honor.

"THE. COURT: That's true. So I guess if he's objecting

AT B

on that bésis; I'11l have to suétéin him on that alSo.

MR. BOSNAK: Mr. McGuire is bringing up a conviction

that is over ten years old. And like these burglarieé, this

was back in '86. They're older ---

THE COURT: Let's see the rule. I forgot to bring it

back oﬁt here. Mr. McGuire, you're going to have to use that

othexr -copy.

MR. MCGUIRE: I still have my spare, Your Honor.

THE COURT: Let's see what it says.

‘Now, your objection is what?

MR. BOSNAK: Your Honor, that these convictions ---
THE COURT: When was the conviction?

MR. BOSNAK: 1In 1986.

i
]
L
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THE'COURT:” 1986, he was convicted of what?

MR. BOSNAK: He was convicted of burglary.

THE COURT: Burglary?’

'MR. BOSNAK: Yes, sir. -

THE COURT: Is that what you're talking about,

Mr. McGuire?

MR. MCGUIRE: Yes, sir. And thére's also a.grand

' larceny that was concurrent with that.-

THE_CO&?%:_ Graﬁa-laiéény. A1l right. But that's
what you're refe;éhéing? h

MR. MCGUIRE: Yes, sir.

THE COURT: All right. And you agree that the
conviction was in '86? o ' |

MR. MCGUIRE: I agreée with that.

THE COURT: Beg your pardon?

MR. MCGUIRE: I agree with that.

THE COURT: Okay. BAnd what's the ---

MR. MCGUIRE: Your Hondf, to‘kind of cut to the bottom.
line, it was brought ‘up in direct. |
THE COURT: Beg your pardon? -

MR. MCGUIRE: It was brought ﬁp'in'diiect'examination.ﬂ

THE COURT: About his conviction?’

'MR. MCGUIRE: Yes, sir.
THE COﬁﬁTE Well, theé conviction itself was, but I

mean -- all right.
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'MR. BOSNAK: And you can't go into particulars of the

conviction, Your Homor.
THE COURT: I agree with that, too, if that's what

your question is. Anything else you want to ask him. about

that?

MR. MCGUIRE: Yes, sir, Your Honor. I want to ask him
about -- let me just tell you, Your Honor, just briefly what -

I want to ask him.

'THE COURT: All right. I appreciate that.

MR. MCGUIRE: A 1980 arrest for possession with intent

MR. MCGUIRE: 1980.

'THE COURT: Eighty?

MR. MCGUIRE: Yes, sir.

THE .COURT: Marijuana. What was the charge?

MR. MCGUIRE: PWID marijuana and a comspiracy to
violate the.narcotic laws.
THE COURT: Was he convicted of that?

MR. MCGUIRE: He pled guilty October of 1980. He

received a 30 ---
THE COURT: He pled guilty to both of those charges?

MR. MCGUIRE: I believe so, yes.

THE COURT: . All right. And what do you want to ask

him about that?
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1 | MR. MCGUIRE: Well, that he does, in fact, have that )
2 conviction and that he pled gullty to 1t and recelved the
3 | “benefit of a plea bargaln. .
4 o THERébﬁRTE‘ And I believe y0u ali'brought %hat out on
5 Jﬁdirect: Right? | | i |

et

6 | " Mr. BOSNAK: I juét asked him about his convictions

He just said he had one for 51mp1e posse551on of marljuana,

S| Sy oL
~J

g | if I'm not mistaken, and one other -z-'

0

'THE COURT: I don't remember him c1a551fy1ng, really.

fz 10 | I think he just sald somethlng on marljuana

,’J' 11 | . MR. BOSNAK: Yes, sir. Marijuana and burglary

E; 12 . _ggg_ggggi: And bﬁrglary.’

[E" 13 - MR. BOSNAK: Yes, sir. I think that's rhe only two.

_ 0 THE coﬁﬁi; Aillriéhr.  Aﬁé'§hat‘is your position in
[E 15 regard.to that? | | B

%% 16 - MR; ﬁCéUEkE:"Your:Honor; hisiexact words, I believe,

3 § 17 were: . nI've had some trouble w1th marijuana and burglary "
<§ Z .18 He dldn't exactly ‘say what klnd of crlme it was. |

{3 é 19 . And, Your Honor, I've pasSed’ﬁp a case, State‘vs.

- 3 20 | Jomes, which is there in front of you. I think the Solicitor
I} é a1 i -has“; ci;&:f'itlgngfcase righraoh.boint which says that I'm
.5 ? 22 | allowed“to'QO'ihtosar extehsi;e“criﬁ}ﬁal record if there is a
ii 23. | hlstory of plea bargalnlng to show that this witness has a

E; f24 '~ knowledge of how the system works and how plea bargalns work.
=

25 And that's the position that he's in, in this case.

L e
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1 . And tp;show'that knowledge, that case is on poin£ and I'm w
2 allowed toogo into old convictions. | | ;
3 MR. BOSNAK: First of all, Your Honor, this is the |
4 first we've seen of this. And number two, saying you have ' .
5 trouble with marijuana dooon't say you have a -conviction. He-
-6 1 could. have.been addicted to morijuana. That doeénﬁt mean he -
7 had to be in any. trouble about it.
g8 |} THE_COURT: No.. I thlnk it's falr, and the jury cao
9 | certainly surmise that and everythlng.' I appreciate your
10 position. I overrule your objectlon at thls p01nt to this

"; llne of questhps ‘ If you thlnk of;somethlng else: or want to-

112 | raise somethlng else, you feel freemto -do so. o '
5;3 . Brlng the jury.bock in. _  h
.i;;__ o (Whereupon, the jury reéofns to the courtroom at
“iém approx1mate1y 2:42 p.m.)

16 THE COURT: All right. You may continue to

17 - cross-exaﬁine the witneos.

.18 MR MCGUIRE Ihank you, Your Honor.

19 BY MR MCGUIRE ' |

éo' Q. Eddle you have a conv1ctlon for posse551on Qlth

21 | intent to dlstrlbute marijuana and consplracy to violate the
22 narcotics Act from 1980. 1Is that right?

'23 A. Yes, I do. |

24 Q. And you pled guilty?

25 A. Yes.
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Q. In November of 1980, you had a distribution of

" marijuana charge and a possession with intent to distribute

marijuana charge and you-pled,guilty agaih?

A. Yes.

0. And you went to pfison that time?
A, Yes.
Q. -In 1984, Eddie, you pled Quilty‘to posSession with

jntent to distribute marijﬁaﬁa again.  Is that right?

A '847

o) " October of 1984.

A, I doh*t remember that>65e.

Q You don't teﬁeﬁber'that 6ne?
A No. I didn't.

Okay. And do you remember the 1987 plea to burglary

and grénd larceny? I believe you do remember that one;

A. Yes.

0. " You went to prison again?
A. Right .
Q. . 1989, Eddie, you were arrested, and in April of 19%0

you plea guiity ﬁo péssession with intent to distribﬁﬁe
mariﬂﬁéﬁa.ahd yéﬁiwent to‘prisoﬁ again?’

A. | Yes. | -

Q. And your testimony still remains that you were an
honest drug dealer? |

A. I -- I break the law; but, you know, I'm honest.




LASER BOND FOARM 8 Q PENGAD ¢ 1-800-631-6989

V104
'-12';
13

15

16

17

18

19

20
21

22

23

24

25

243

JAMES NELSON - CROSS-EXAM. BY MR. MCGUIRE T 233
Q. Okay. Okay. You break the law, but you're honest.
A. I mean, you know, the drug part of it, but I'm -- but

I'm a honest person.

And you do that fof money?

Right.

So you break the law for money. You agree wi;h~that?
Then I did. ;

Okay. Eddie, have you told the whole truth today?
Yes. |

€Can we rely on you to tell the truth?

- Yes.

IR N

Is there any reason why you would not be truthful?

o ¥ © » O P O PO

'MR. BOSNAK: Your Honor, objection. 1It's been asked
and answered twice now.
THE COURT: I'll allow the question. " Go ahead.

MR. MCGUIRE: Thank you, Your Honor.

' BY MR. MCGUIRE:

0. Is there any reason why you would not tell the truth?
A. No reason why I shouldn't tell the truth.
Q. No reason at all? Eddie, how much time are you facing

on these charges? Your charges are still pending, by the
way, aren't they?

A. Yes.

Q. And how much time could you get?

A, I don't know exactly.
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;f f 1| 0 . If T told you it was almost 50 years, youIWQﬁld agree
: 2 | ‘with eHats |
R 3 A. Could be. i
2 o - - o |
) .4 .1...Q. Could be. Are you concerned about that?
g 5 A. Yes, I'm concerned abqut it.
G?_. 6 Q. ' Are you vefy'cdnce;ned’abeut’ft?“¢
Egz 7 ~A. I'm concerned.: c
8. Q.v : Concerned Eddle, is there anybody looklng over your
9 shoulder to make sure' you say the rlght thlng today?
E ‘10 [ A, No. o |
: 11 | 0. No? Eddie, whén you met the péﬁéééutof'i- and you've
£;’ | 12 vnetFMr. Bosnak? |
13 Aa. Yes.
: 12 - o. He is the man in the dafker‘jaCRet in the middle here?
i A is”| a. Yes. ‘ |
_ é 16 Q. | .Okay; .And you 51gned sort of like an agreement with
-%- 17 him. Do you remember signing a plece of paper°
¥-§ 18 1 a. , ‘I signed the statement I gave him.
E;'é 19 Q. >"Okay. And you remember also signing a pieee 6£ paper
2 % 20 cailed a "ptoffer agreement"? | ‘ ‘
§ 21 a. Proffer? Yes.
, ? 22 Q." Okay. And, Eddle, it says that 1f they want to, they
23 " can polygraph you and make sure you re telling the truth.
24 | They haven't done that to you, have they?
~ 25 A. | No. N
ﬁf_’
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Q. No. Eddie, why are YQur charges still pending now
you've come forward and given this statement saying you
didn't have anything to do with it?

MR. BOSNAK: Your Honor, he wouldn't have any

knowledge of that.
THE COURT: Well, can you answer that?

THE WITNESS: No, sir.

THE COURT: Okay.

BY MR. MCGUIRE:

0. Eddie, when you gave ypur statement, that was after

COTESRTED TS

.being in.tggjghéf¥$§t99»9%$§ty”iail,forrabout'ten.@onﬁhs.

-1

Right?
A, Right.
Q. And you were given an opportunity to, I guess, turn

State's evidence. 1Is that how you understand it? Help them?

Help them and me.

Help them ---

Possibly.

Help them and you?

Possibly.

And what kind of help do you expect, Eddie?
Anything they can do for me.

Q. And what can they do for you, Eddie? They can make
you not go to jail, can't they?

A. Possible.

235
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Q.  Possible. You have a pretty clear understandihg,

ddie, that the only person in this courtroom that has -any

1nf1uence over how long you go to prlson and for what charges

or if you just get your case dismissed are these fellows

nght? The prosecutor? I can't dismiss your case; can I,

Eddie?
A. No.
0. " And you've pled guilty.a lot, and you know how the

system works. Your lawyer goes and negotiates on your behalf
" with the proseCutor Isn't that r1ght°

‘A. I pled gu1lty because I was wrong

Q. 'Well, except in the burglary because you said you

weren't guilty of that one.

" A. Not&really. |
Q. | Okay. But yoh told the juoge yoo were guilty?
A Yes. ' |
4Q.- So how does it work in this case, Eddie? Did‘your

lawyer negotiate with Mr. Bosnak for you? 1Is that how it's

working? .

A. No. They haven't talked about that.

Q. | Eddie, who is heing prosecuted today? Who is'oh trial
today? |
A. Mr. Battle.

Q. Mr. Battle. Do you have a clear understahdlng that

the prosecutor wants to convict Earnest Battle today? You
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know that. Right?

A.

Q.

Yeah, I guess.

Right. And like you said, your statement can possibly

help them and help you. Right?.

A.

Q.

Yes.

And when I say "help you," you know that I'm talking

about those 50 years. Right?

A.

Q :

A,

Q.

A.

Q.
A.
jail.

Q.

(There was no response.)

Eddie, you said you broke the law for money. Would

you lie to save your life?

To save my life?

_ Yes.

ﬁy‘iife, it ain't on the line.

Fifty years wouldn't be thé end of youi life, Eddie?

-Fifty years, yeah. BEnd of my life on the street or in

Well, let me ask you this. Please pay attention to

the question: Would you lie to save your life?

At point -- gunpoint maybe.

MR. MCGUIRE: That's all I have.

REDIRECT EXAMINATION

Eddie, how old are you?

A.

BY MR. BOSNAK:

Q.

A. Forty;six.
Q.

Forty-six. And this first charge that Mr. McGuire

is
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talking -about back in 1980, how old were you?
a. In 19807

THE COURT: When were you born? Just ask it that way.

»:THE WITNESS : Fifty-four.
THE COURT Flfty four°

THE WITNESS Yes, sir.

BY MR. BOSNAK:

Q. So how old were you in 1980°?
A.. In 1980 I was -- I would say 26.
Q. Twenty-six. So these marijuana charges that you had

basically were in your twenties?

A. Correct.

Q. Twenties? Early thinties?i'Correct?

A - Right. |

0 And the last charge you have here, isn't it 19902

A. 1990, yes.

Q. Okay. And that's qver_ii years ago?

A Yes, sir. ~ o

Q. You haven'; been.in-any ﬁrduble in the last 11 yeers,

have you?

A. No, sir.

Q. Is there any reason for that?
A. I decided to go stralght and work.
Q. Okay. .pr, you've never been -- you've never been ir

any trouble from cocaine, have you?
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A. No, I haven't.

Q. Just marijuana?
'A. Yes.

0. Okay. Now, let's go back to this about when you

o ¥ O » O PO

ponded out . Okay.- Who péid for the bond?
A, Well, I had an income tax check, and I got some money
from my sister, and my daughter sent me some money, and we
got enough to get me out.

Okay. Dia the prosecutor-release you?

No, he hasn't. He didn't.
'lakay. Do ygﬁ,have é iawYéx?

Yes, I‘do;ph'-.hh" e

Okay. And is he in the court?

Yes. = | |

Okay. And what did he tell you to say today? What
did he tell you ﬁo say today? l
A. He tell me to tell the truth.
Q. Okay. Now; Mr; McGuire madé a big deal about all the
solicitors, me, and that type of stuff. when was the first

time you ever met me?

A. I'd say Monday or Tuesday.

Q. Monday or Tuesday. Have you ever met me before?

A. No, I haven't.

Q.: Okay. And do &ou remembef the proffer I got you to

sign?
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A. Yes.

Q. Do ydu remember why I told you I asked you to sign it?
A. No. | '

-MR._BOSNAK:- Okay. That's all. Thank you.

THE COURT: Thank you very much. - You can s;ep down.

THE WITNESS: All right:. .
THE -COURT:: Call your next witness.

' MR. BOSNAK: One minute on Ms. LaShawn Floyd? My

understandiﬁg was that her child had to go to the hospital.

Oh, she is ---

MR. CADMUS: Your Homor, may_myv§1ient be excused?
THE COURT:A_Yes. | |
(The witness-ié excused froﬁ th¢ witnessVstand and
leaves the courtroom.) | |
| (fhe.afﬁernoon séssion of'Thﬁrs&éy, June 8, 2001, is

continued on page 241-in Volume II of the\transcript.)‘
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(The afterncon session of Thursday, June 7, 2001,
continues from’page'240 of Volume I as follows:) -

(Ms. Floyd enters the courtroom.)

e THE COURT: Everybody on the jury comfortable?-

Ahybody need a break? Everybody okay? All right.-

. LASHAWN- FLOYD, .

being first duly sworn by the Clerk, was ‘examined and .

testified as follows':

THE CLERK: Please be seated, and watch your step.

Please give your full name to the Court ‘and spell your last.

THE WITNESS: My name is LaShawn Floyd. My last name

is spelled F-L-O-Y-D.

DIRECT EXAMINATION

BY MR. BOSNAK:

Q. Good afternoon,_Ms. Flbyd.r o ' -

A. How you doing? g'

Q. | Can you.tell'me, do you go t6 school or do you work
- now?

A. Both.

0. Both. Where do you go to school?

A. I go at Trident Technical College.

Q. How long have you been there?

A. A year and a half.

Q., ‘ Aﬁyear and a half?

A. .'(Tﬁe witness nods  head up and down. )
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Q. A year and a half. Okay. And do.you know the
defendant?

‘A. Yes, 1 do.

Q. . How do you know him?

A " He is'my-cousiﬂ.

0 He is your cousin?

A 'Yes.

Q. Do you refer to him as your cousin?

A No, I don't.

Q How :do you refer to him as?

Q ‘Oh, okay. And-do-you}knOWer;.Jgﬁeg‘Nelsoﬁ?

A Yes,  I.do. |

Q Are you felated to him?

A. Yes.

Q How are you reléted to him?

A My cousin, also.

0 Cousin, also. 1Is he a closér cousin or a distant
cousin?

A. Distant.

Q. A distant cousin. Mr. Battle, the defendant, how

close is he to you?
A, We were real close.
Q. You were real close. Okay. I'm going to take you

back to July .the 14th of 1999. Do you recall that evening?
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F | 1| A.  Yes, Ido.
2 Q. - Do you recall getting a phone call from a
3 E Matthew Wallace?
4 A. Yes.
ﬁ; “.S' Q. ‘Okay. What was ﬁhat phone call about?
nn. 6 uﬁ;A. He called me because he wanted to get sbme —- he
Eg’ ' 7 wahted to-get somé coke and he wanted to know can . I get some
ii . 8 'foiahiﬁj' |
9 Q. Do you have any cocaine?
B 10 | A. No, I didn't.
E 11 | o Pid you tell him that?.
 % 12 A. ﬂo. I told him I could probably get it fbr him.
fz 13 Q. Okay. Who were you going. to get theAcocaine from?
1: 14 Aﬁ From Earnest Battle.
L; " 15| @. ° Earnest Battle. So what did you.tell Mr. Wallace?
16 A. I told him that -- when he called me, we talked on the
é 17 phone a little while. The converéation was he wanted seven,
2 18 'sevéh-or ninef: First it"was nine. .Then I talked to him
i 19 | again, and he said "seven." And I said ---
% 20 | 0. . Seven what?
§ 21 | A, ‘ounces of pot . -
E 2 22 | 0. of what?
;A' 23 A. Cocaine.
% 24 | 0. okay . |
E} 25 A. And I told him that pfobably, you. know, I couldn't --
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myself, probably I couldn't do seven or nine but méybe less
than that, probably like four oxr five.

And he told me,."Well, when could you get it to me,"
you know.

And I told him where I need a number that I can call
you back; you can call me back, you can page me back, or
whateverx.

And he told me, well, he was at a pay phone right now.
and he would be pailing me back.

' So I talked to him, and I told him -- I called

EBarnest, and I told?him;ghgtigpmegggth§nted pp‘g?tf§ome
" cocaite. ‘And he didn't want to talk on the phone. _So he

' t01d'me~heQ11'be by~becéuse~he was nearby, like, around the

corner or something.

Q. Okdy. Let me stop you a minute. Did you call him on

a cell phone or on a regular phone?

A. On-a cell phone.
Q. Okay. Go ahead. Continue. I'm sorry.
aA. He told me he was around the corner and he would be

there in a few minutes. I told him if I'm notvin front of
the door that I would be down the street, which is at my
mother's house. At the time she stayed down the street from
me .

And I waé walking down the street, and I get ih front

of her door, and I seen him. Like, he been pulling up in my
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driveway, but:he came down there. We were talking, and I
told him that the guy ‘paged me. .

And he asked me questions, like,. "bo you know him real
well?"

- . and I said,. "Well, you:know, a friend of mine said

7thatﬁherdealt with him before apd he was.:okay:;" You know, h

was okay.
Qi So let's stop there. . So.Earnest Batble.was asking yo

if you knew this guy that wanted to buy the dope?'

A. "Yes .. '
Q. - And did he ask you how you knew him?
A. Yes.
0. .And tell us that again, th you.—-.how you éaid you
met him. |
- AL I met him-r-‘actually, I‘had never seen him before.

 How'that I meet-him, a ffiend-of mine~gave‘him'my pager
number and I Ealked to him, like, -the day before all of tha
‘happened.s” I talked:-to him for é'long-period of time, like,
'think{”bnde'of twice. | |
And'that‘s Matt?  Matthew_Wallace,‘:ight?'

Yes.

You talked to him before?

Uh-huh.

What day was that? Now, what day was that?

P o P oo P oo

It was'the”day before-that happened.
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Q. - Okay. The day before the bust?

A. Uh-huh.

Q. . Okay. Go ahead and contipue with what you were
saying.

A. Well, me and Earnest discussed -- we discussed that I

told him.that the guy said that he wanted seven, you know, at
first. First he said nine. And then the second day, like I
_said to you earlier, the actual day of the bust, ﬁe saiﬁ he
wanted seven. But the day before he wanted nine.

So I had told him. And he, Earnest, told me that,
"Well, I 'ain't.got-seven." : You know, "I only got; like,
four, maybe four -and a half."

And I said, "Well, what do you want to :do?® I mean,
"What do you want me to tell him?"

. And he said, "Well, when he page you back, you just
call me and let me know. Tell him I got four and a half

ounces of cocaine, and then we'll work from there."

him everything Earnest said, that he only had four and a half
ounces left or whatever and he could do it for a price of --
I think it was 6200.

Q. 62007

A. But the guy had told me he could -- when I talked to




-[f" LASHAWN FLOYD - DIRECT EXAM. BY MR. BOSNAK | 247
Ej 1 him on the phone, he told me that that's too much. He can't
{j 2 —-.you know, he don't have 6200. He could maybe do, like,
3 40? 482 I think it was 4800. |
' : 4 | And I said, "Weil, call me back in a minute, " you
: 5 knqw. And "Let me call:and find out if that will be" -- you
6 know. |
7-1 -~ S0 I clicked the line over. I hang him up; I click
‘8 over, and I call- Earnest back.on the céll phoné, and I told
_ 9 | him. | |
[} 10 |- - And he said, "Well" -- he thought about iﬁ'and he
; 11 said, “Well,_that'll be fine. _Cal;qhim back and; you know,
[; 12 just say that I'd have to go to a house firstf Go ahead and
E} 13 { set it up then." |
, 14 | Q. Excusé me. Do you know where Earnest lives?
E ’ 15 A. Yes, at the time. |
i6 | Q. Where did he.live at the time?
‘ § 17 | A.  ~  Downtown, off of -- I think it's ﬁadgliffe?
E 2 18 |- Radcliffe. |
E i 13 | Q. - ‘Okay. -
’ %' 20 A. And‘he‘éaid‘he had to go back to.the‘hquse,"so go
§ 21. ahead and set it up.
3 22 | - So I . told him-that,»yqu know, the'guy is going to gét
23 in touch with me later. I say, "My uncle is gqing to get inp
: 24 touch with me later.® | |
:7 25 | Q. Now, wait a minute. Who did you talk to? Who did yc
K
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say "your'uncle"? Who were you telling ---

A. Earnest.
. Who were you telling "your uncle"?

I told Matt that.
You're telling Matt?
Yeah.
That you were getting it from your undle?
Uh-huh.
Okay.
And I told him that hemgoingftg need a liﬁ;le“bit of

FTREr XRV I

‘?ﬁzé%ghéiggked’ébdﬁtﬁhowimugh;timﬁgw-Andgl;séiir 

wBrobably aboit “an hour.? -

And he said, "Well, an hour is fine.®

So later on that afternoon, Matt called me back and

said, "Is everything" -- you know, "Is everything going to go
through?" '
and I told him, "Well" -- we were just talking on the

phone. And I said, "Well, he hasn't gotten in touch back
with me yet. I'm going to call him and find out whether or
notfthat -- if he's still going to come, bring it, or
whatever."-

and he was, like, "Well, call and find out and let me
know because, you know, I don't want to . be sitting around
with all the money, you know, driving around in this area

with all this money on me."
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And I said, "Wéll; where are you? You can come where
I'mat." |

And he said, "Well, give me your address and give me
the information to your house."’ . |

So I did. T gave him the information to-the house,.

ana he told me he would be there'in a little while. So I sit

-~ I neveér saw no one came to the house. I was. outside. . I

never saw anyone -came to the house.. So I got another page
when I went back, you know, from another -- a différent
number.

So when I called back he told me, he said, if

~ everything was fine), he 'said. - With Matt.

I said, "Well} 1 thotht'You-were coming from this
side."

‘He said, "I did. I drive through in-a white BMW. Yo
didn't see me?" |

I said, "No, I did not," I said. Because I was

standing outside. You Know; I had a cordless phone, so I wa

standing outside.

And he said, "Well, I'm going to come baék through ifi
probably another'lshzb minutes because I alread?bget back
on to;.."'. | |

and I'm,-like,'“Well,'that's fine becauéé he didn't
even nevef'call me*back'anyway~ye£.“ |

0. Did hé eventually come by your house?
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A. Yes, he did.
What kind of car was he in?

A. He was in a cab.

0. In a cab. What color cab?
A. A Yellow Cab.
Q. Do you remember . who was driving the cab?
A. - It was a young lady.
Q. A young lady. Did you . go out and talk to him in the
cab?
A. Yes, I did.
Qe di.Whatodid y&al;ugaQEEQQQut?
-A. - Well, afterxr hgﬁmégﬁamg,,he#came up, half“ué my stairs.

‘Me and .him talked. .. And he saiﬁ; "Do you want to see. the

money?®" That's when I went back to the cab and went, 1like,

inside the cab with the door open, and he went and sit in the

~ front.
Q. Who sat in the front?
A. Matt. He sa;_in the front, the passenger.
Q. Matt sat in the front ---
A. Uh-uh.
Q. --- on the passenger side?
A. And I was in the back.
Q. Okay.
A, And he said, "You can count the money. 1It's all

there." And I count the money and everything and went back
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upstairs.

Q.  Did he go with you?

A. ' No. He left. He said he'll be back. He wanted to go

to the store or SOmething; I don't.kpoﬁ, but hgﬁsaid he
wanted to'go to the store and he'll be back.

Q. Do you~know-what»time this was du;?ng,the dayé
A. No. I don't remember.  It was, like, aﬁter 6:00

probably.’ Prbbably after 6:00.

Q. Did he leave?

A. Did he leave?

Q.  Yes.

A. .~ Yes, he leave.

Q. Did he come baék?.

A.  Yeah, he came back.

Q. | Okay. What happened then?

A. By the time he came back, he already -- he cameABack

to my house. He'pulled‘up'to the curbf

And I saw Earnie's car pullingjup on the other side ¢
‘my street. I have, like, a little -- where I used to stay ﬁ
had, like, a little cut. You could see from f—'i.stayed -
was staying in a two-story apartment. I stayed»upstairs.
You could see Earnie from afar, from the path -- Earnest.
I'm SOITYy. -
Q0.  That's okay.

A And he was signalling to me. You know, I was on the
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phone, and he was signalling to me. I guess the signal to
see if the guy was already there or whatever.

But he started up -- like, he was walking towards me,
but I did like this'(demonstrates).‘ And Matt came up talking
-- walking towards me, and I walked towards him bécause I

told him to come here for a minute.

Q. Who did you tell to come here?

A. Matt.

Q. Okay.

A. "I told him to come here for a minute.. And I told him

that, "Well, he here" or whatever; and, -you kggw;J“you can

- just stand right here or whatever, and I'll go walk to him."

‘He said, "Well, I don't want.to be standing around
here, like, because, you know, Iutold:you I have .all this
money. And,vyou know, I ain't scared or nqthing; but, you
know, I am kind of nervous."

So I said, "Okay. Fine. You stand" ---

'Q. Go ahead.. I'm sorry.

A. "You stand right here, and I'll be back." So I

started walking, walking towards Earnest.

Q. One minute. 1Is there any reason why Earnest didn't

want to make the deal?

A. Well, the ohly way I could figure is he didn't want to

‘meet the person that -- well, actually, he didn't know of

him. He -- he just really went on what I told him, and
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that's the only reascn I can see why he didn't want to meet

him. He did not want to be:seen or.anything, but. ..

Q.- - Did-you go out:and:meet.Earnest?.

A Yes, I did.

Q.  Where did you meet himwat?
A, I meéﬁ him, 1ike, as he coming from the cut. I meet -

him -- like, ‘I have ‘a-old abandoned house in my ﬁard. I meef

him -- I met him right behind of it. Like," in between I can

" see. Like, in between the house and my. front, I.can see. I

was standing right there, and he was-standingfriéht in front
of me, and we were talking.

And I'téld him Where the guy was. You know, he got

all the" money and everything looked all xright. You know,

everything looked finéf

So he said,unwell;Aallfrith."
Was anybody elSeAaround?;

No.

Nobody else in the cut?

No.

-~Could-aanody-éee you4mak§;the»transéction?,
 NdI.
Where was James Nelson?
' He-already had walked around. Like, the street they
were parked on, where the car was at, he walked -- like, he

walked aréund the corner, just walking, walking around, but
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thought he was going down-ﬁhe street to my mother's-houseAand'
-- but he wasn't in the cut.

Q. Did James Nelson have anything to do with this drug
deél?

A. No, he didn't.

Q. Ha?e you got apy reason -- would there béAany reason
why you would not say he: had anything to do wiphiit if he

did-z

" AL Well, I would tell-the truth. And he didn't have

- anything to do with-it.. But,..you know,. might have had

knowledge -of it. ‘He WS4 around.it. . He.wasn't in the cut

iwhesl it “happened -or ‘anykhing. - :So whatever they »ﬁél,_lg'.e‘d‘:about,-

ydu%khow,eon.bhegwaygoutfto-come'tofmyxhpusef.l.don't have no
acknowledge_of it, 1like. |

Q. All right.  After you got the dope from Earnest, where
didvyou go then? .

A. I started walking away from him. I was going to walk
and take it straight to Matt.

But he looked like he was, like, hesitant. So he

. .started walking, like, to the cab. He was standing right

there by the cab. And I wasn't going to walk -- just go and
walk on out of the gate. So I went, like, wélking toward my
steps. I heard my.phone ring for a long period of time. I
didn't bother to worry about the phone at first.

I. walked back to Barnie. I walked back to Earnie,
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" tell him I'll be right back, put it in his hands.

Ran up the~steps,.going in‘the~house.becausé»the phone
had rang again. I ran in the house because I. didn't want my
daughter to wake up agd-see that, yo§~know, I had people in
the yard or whatever. But I didn't want her to wake up, and
I knbw the phone rang really loud. I :went upstairs, and I
shut the door behind me. And the next thing I hear all this
noise, somebody bamming on the ‘door. |

And the”guyfnamed”métt said, "You set me up, you 'B.!'"

And I come outside real fast, coming down thé.stairs

real fast, and-all I see is lights and. everything surroundinc

me .

0. 'Yéu saw lights ‘surrounding . you?

A. (The witness nods head'up,andidown.)'

Q. So you never tried to sell the dope to,Matt?

A. No. It never -- I never ---it never gd# in contact o

‘nothing with him.

0. What happened to the dope?

AL It -- it was there. They found it on the ground;
‘They came in myﬁhéusetandfsaid they found it. It was‘on the
'groﬁnd around'by my house, by a tree, I‘guess; or whatever.
‘But théy‘tobk a lot of pictures and-everything, ahng was

'éitting in the house. Indon’tAknow what happened to it as

far as that.

0. Where did they arrest you?
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A. - I was, like -- since I stayed to -- the two-stories,
since 1 stay upstairs, you have to go, like, two sets of
stairs. I was in between the two sets.éf stairs.. They
arrest me right there. They put me down §n the ground -- put

me down on the steps.A And they just -- and they took --

right in my house.

Q. - Okay. You went to the police station?
A.. ‘Yeah. Later on that night.
Q. And did you give a statement?

R < Yes.

yi oo -And-didoyou give:Mr.-Battle!s name.up then?

Earnest Battle? Did you tell them?

" A. I didn't -- I.didn't went to the station to give them

-- you know, -to actually give .the statement.

Q. Right.

A We -- after they arrested me, I sat in the house.
They, you know, took me in my house.. They asked_me to please

first identify the two guys that they had downstairs. They

. flashed the lights. 1I-identify the two guys, which was

Earnest Battle and James Nelson. .Then after, I guess, they

took them oh.

I sat in the house. They sat in the house with me.

They got the statement right then. They brought cowmputers

and everything in the house, and they got the statement right

then.
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'Q;'_{ You didn't tell them in your statement that you got

-

the drugs:from Earnest Battle, did you?

A. " I say "E."

You said "E"?

Uh-huh.

What else did you say about it?

What else did ‘I ----

,Diﬁ'ybu say anything else in.yéur statement about
that? L
A. No. i'just basicélly tell them -- you know, I

- -answered all of their questions and everything that I was

asked.

Q. Now, who do you refer to? Who would be *E"?: Who's

"E" to you?

"A. Earnest Battle.

Q. Earnest Battle. -Okay. Were you put in jail?
‘A. "Yes, I was.

Q. = And how long did you stay in jail?

A. Three weeks and four days: -

Q. Didvyou'receive any mail while yduvwe:é in jail-»
A. Yes, I did.

‘MR." 'MCGUIRE: . Your Honor, I have an objection to that

‘THE COURT: Members. of-the jury panel, I need you to

go to the jury room. We're going to.take about a five-minut

\
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hopefully five.
(Whereupon, the jury goes to the jury room at
approximately 3:14 p.m.)
'THE COURT: All right. We're getting to the point of
introducing the letter. Is that right? |

MR. BOSNAK: Yes, sir.

THE COURT: Let me see the letter. Is it marked as a
State's exhibit yet? Has it been marked?

MR. BOSNAK: Yes, sir, 14.

THE COURT: All right. . We're looking at State's

~ Exnibit a4t TE1lordghts. T guess-this is the.letter that she

got. 1Is that right?

_MR. BOSNAK: -Yes, sir:

THE WITNESS: Yes.

THE COURT: From supposedly the defendant Mr. Battle?

THE WITNESS: Yes, sir.

THE COURT: Is that right?

THE WITNESS: Yes, sir.

THE COURT: You got it in the mail, or how did you get

THE WITNESS: I was still in the county jail.

THE COURT: Still in the county jail?

THE WITNESS: - Uh-huh.

THE COURT: How did you get it?

THE WITNESS: It was under the door at night. I guess
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that's how they do. the mail in the jail.
THE-COURT: Was it in an envelope?

THE WITNESS: Yes, it was..

THE COURT: Dated 7-21-99: - All right. And let's see.
This took place on what date?

MR. BOSNAK: -The 15th.,.

THE -:COURT: The 15th? Okay.

MR. BOSNAK:- Yes, sir.-

THE COURT:. All right. Are you going to have . her
identify-this as the letter she got supposedly when she was
in jail? And it's from -- signed "Earnest." Is that right?

. THE WITNESS: Yes, sir.

. THE COURT: All right. ‘And what is your objection?

MR. MCGUIRE:: Your Honor, I object to the language

" about:a third of the way down, stating, "You know me and

Eddie is: facing life." I would object to that statement

because when you hook it up with the bottom of the second

" page where it gays something-something-something "because

this is your first offense," those two lines ---
. THE COURT: Well, wait. .Let me read. this.

All right. What else?

MR. MCGUIRE: Just those two portions, Your Honor. I

‘"move that they be redacted. I believe that if you were to

take those.together}.the jury-wou1d~easily'conclude that my

client has a prior record.. That's why he says he's facing
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life, and that's why he's saying "she'll get off. This is
her first offense. " If you read between the lines, it says
my guy's got a prior record.

-THE.COURT: What do you all want to say about that?

MR. BOSNAK: Your Honor, first ofvall, her first

offensé, I don't see how that prejudices his client at all.
The other thing, "life," I mean; these people don't really
understand what different sentences are and all this kind of

stuff. I don't -see how it prejudices his client about

“inferring that he might have a past record.

MR MEGUEREE S 4 Well,~ Your Honor, ‘I-mean, :I'm very much
prejudiced if théy~1ﬁferﬁﬁy client  has.a-“priox recérd. I

think that's just a matter of fact. And. on the opposite.side

of the coin, what:prejudice is. there: to.the State?

MR. BOSNAK: Your Honor, he also talks about

Mr. Nelson in there. It could be inferred that they're

talking about Mr. Nelson since Mr. McGuire brings up the

point that it would end his life if he went to jail.

MR. MCGUIRE: But the letter clearly says "we."

ngddie and I are facing life." It's explicit that my client

believes he's facing a harsher penalty than Ms. Floyd when he
states that this -- she's going to be okay because this is
her first offense. The-clear implication is he's got a prioi
record. And I don't see how taking it out would thwart any

purpose that the State has in introducing the letter at all.
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I mean, it's just kind of a convenient back-door way to try

.to dirty my client's character.

THE COURT: ‘How do you suggest that I 'redact it? Take

" it out? Do you want me to justsget'éome-white—out and white.

it out on the original?

MR. MCGUIRE: I can't think o6f any -othér way to do it.

THE COURT: Have we got any white-out?-

'MR. MCGUIRE: Or just take a. black magic marker and
strike through.
' THE COURT: Do we have a black magic marker?

MR. MCGUIRE: I believe we do.

MR. BOSNAK: We've gét one right there, Your Honor.
THE COURT: Beg your pardon?

MR. BOSNAK: Okay. We"ve‘gbtqone right-here.

MR. MCGUIRE: And, Your Honor, what I would propose it

to make a photocopy of thé letter and then black-oﬁt~through
the photocopy and then make a photocopy of that.

- THE COURT: Do yoﬁ want to do that? Do you have a
photocopy that's good enough where everything can be read?

MR. BOSNAK: I hope so, Your Honor:. We're just'going

to redact that part about "lifen"?
THE COURT: Yes. As I understand it, your motion is

to take out the sentefice on the first page: "Shawn, this is

' a very. serious situation® -- an'not that. Just the line:

"You know me and Eddie is facing life."
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MR. MCGUIRE: Yes, sir.

MR. BOSNAK: Just that sentence?

THE COURT: Yes.

MR. MCGUIRE: And then, Your Honor, I would also ask

that the bottom line of the second page be redacfed -- I

‘can't read my copy that well -- where it indicates it will be

okay because it's her first offense.

THE COURT: Well, I don't see any reason to do that if

I take the other out.

MR. ‘MCGUIRE: Because I think if you get a letter from -

somebody : saying: "you{1l;be okay-because this is ypur first
qyoffensezxgﬁgnd-I;d@ggtg$egﬁhowﬁ;t?wgulgﬁbrejﬁaiCéétpe State -

at all. I mean, her position -- it's.already in evidence

that-sheAhasfpo,prior record. - Mr. Bosnak said that in

opening argument. I certainly can't dispute that. I mean,

it does no harm to the State whatsoever, and it removes the
danger of unfair prejudice.

MR. BOSNAK: Your Honor, I think that it's also these

-- he's also charged_with_conspiracy here, and this also
could show that he's furthering his conspiracy.

MR. MCGUIRE: Sure. And you can do that without that

~last line on that seéond-page. I mean, I haven't heard it

articulated why that's necessary, that line.

MR. BOSNAK: I haven't heard it articulated why it's

not necessary other than you just don't want it in there.
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MR. MCGUIRE: No. I've been very clear:. The danger

"of unfair is clear.

THE COURT: Let's get a .good copy:

MR. BOSNAK: Yes, sir.

THE COURT: Unless you want to use the original. Do
you want to use,the original, or do you want to use a. copy?

MR. BOSNAK: If: yon could just instruct the jury, Your

'Honoi, that we do -have the original and we had to take

kS

THE COURT: 1I'll do that. A copy. Okay.

MR. BOSNAK: Yes, sir. Do you want me to make a copy

of that, then take thé black-out, thenumake_anbther copy? -
THE COURT: Yes.

MR. BOSNAK: Okay. I sure will, Your Honor.

MR. MCGUIRE: Your Honor, I would-have another motion.
THE COURT: Let's go get a couple of good copies.

MR. MCGUIRE: Your Honor, I would have another motion.

As an officer of the court and a lawyer in South Carolina, I
would make a motion that the State dismiss the charges

against James Nelson because they've either suborned perjury

with this witness or they're proceeding against James Nelson

in. bad faith. werée there's. no probable cause.-.Against the
ethical rules. - So I believe they are required to dismiss
this case.

THE COURT: ~I'm not going to require them t6 do it at
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this juncture.  I'm not sure I understand your motion. A!

MR. MCGUIRE: Well, they asked Ms. Floyd: Did

James Nelson have anything at all to do with this drug deal?
And she said, no, he had nothing to do with it.
And if they have pending indictments against
Mr. Nelson, they are proceeding against a man where there's
ho probable cause, and that's in violation of the ethical
rules. If her.tgstimony is truthful, there is no probable
cause to proceed against Mr. Nelson. So it's either perjury

or-they're proceeding against a man in bad faith.

MR. MCGUIRE: No, sir.

MR. CADMUS: 'I'd concur . with:.Mr. :McGuire.

THE COURT: I don't know that you have any standing at
this point. You're not before the Court. All right? I'm
dealing with this case at this time.

All right. We'll wait till we get the coﬁies back.’

(R brief break was taken.)

THE COURT: All right. Come on up. Let's make sure
we've got this in final form. Let's deal with the letter
first. We've got it back in the courtroom. Show it to him,
the one we're going to put into evidence.

(Mr. McGuire reviews document.)-

MR. MCGUIRE: This is fine.
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Lj 1 . THE COURT: -All right. Without objection then, we're
E}. 2 '| going to put- in the State's exhibit 14, a copy - Actnally, s
’ 3 | . this going to be 14? I gduess it is. FOKay. This"is going t«
g? . 4 | ‘be refernqd to as State's exhibi£u14, which_is a. copy of the
5 | real, original State's exhibit 14.
6 . (State's Exhibits.No. 14-A-and.14-B were marked for
7 |. identification.) |
8 ' MR.'MCGUIRE;~~Xour,Honor, that's_gssumingAthey lay th
Er 9 foundation for‘getting.the letter in. R |
il .'10 ~ THE COﬁRT: Well, okay. I'm not sure -- okay. I
: 11 mean, I don't believe you~askeduher -- I don't remeﬁber what
=4 ' 12 your last question was. Something about,*Did you get a
1 13 | lettex?" Or'something;like that. - We'xre going ts Pick up on
" 14 | that. You know, "While. you weié!in jail, did you get a
E ‘ 15 lettexr" or.whatever;<and‘then you can identify it. Go from
% 16 | there.
- 17 | - “All-right.: Soligcitor, let's go ahead now. What.is:
18 you want me to think about as far as the tape that I
19 suppressed yesterday? Page 161 is. where I am in the Rule

20| book. -

,
L.J
UASER BOND FORMB @ FENGAD » 1:800.631-6889

z' 21 1 MR.“BOURDON: Thank-yoﬁerour Honor .,
- 22 - Sir, with respect to-Rule 5(B), it ﬁalks sbout a
& ' 23 continuing duty. to disciqse; ?If:prisr to ;rial_avparty
L; 24 | “discovers additional evidence or material previously
25 requested or ordered which is subject to discovery, he shal
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promptly notify éhe other party or his .attorney or the Court
of the existence of the additional evidence or materials."
Your Honor, this tape was provided to the defense
counsel on Tﬁe#day; I believe, which gave them‘at_least two
days to get prepared for it.
THE COURT He said the day before.

MR. MCGUIRE That's true. It was.

-

THE'COURT "We picked the jury on when?
MS. SARJI: = Yesterday.

THE3édﬁRT;’*Yésterday°

43T ey - e

*MR;vBOHRBON@’ ‘Yes, *¥our “Honor:# They:, had it .on

ftfiﬁéé&af I ERinK ERAt ---

' THE' COURT:--The. day ‘before:we picked:the jury?

"MR. MCGUIRE: Yes,. sir. .-

THE COURT: All right. Okay.

MR. BOURDON: Your Honor, the tape was discovered .that
had information containing the defendant on there,.allegedly
on there, through no subterfuge by the government.

Mr. Bosnak received the tape, heard-the tape, gave it to
Mr. McGuife; and I think at the same time they both
discovered that, indeed, Mr. Battle or what purports to be
Mr. Battle was also recorded on that conversation.

I think the Court's options are several, with
suppression being the most harsh remedy if you look

at (B) (2).
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THE COURT: 'I agree with you. ‘I'agrée“witﬁ'ybu; I've
read the rule. You know, at some point you have to draw a
line and say that if you intend to ﬁse_something ét trial and
if it's been in%the“ﬁbSSéssion-of ﬁhe Sdliciﬁor'é_office or

any law enforcement agency and it's beenalmost two years

' since the ‘act took place and thé“ébject”Was creatéd} that's

toS long. And you've got an obligation to“find out 'what's in
existénde and turn it over if there's béen a request by the

defenddnt. And that's two years, almost two-years.  It's too

‘long. It should have been'disclosed milch sooner than that.

MR. BOURDON: Yes, sir. I know that the defense did
submit their discovery requést-in a'timely”fdshibn, but it's
a blahkét discovery that certainly could have been more of a
réquest for the tape. And it”méy have been provided earlier.

THE COURT: They didn't know.

MR. BOURDON: Yes, Your Honmor. But just for

completeness, they knew the_tapes were in existence.
In addition, I would argue that:even if they had known

about the tape earlier on, that their client was on it, I

" don't know what they could have done in order to prepare for

it that they couldn't have done in the last two days to
prepare for rebutting this piece of evidence.

THE COURT: I'm not sure either:. I guess, you know,
theoretically they could have had it examined to see if it

had been tampered with. They could have had-a voice expert
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listen to it and see who and what and so fqrth. There's a
lot of things that theoretically they could have done, you
know.

But it's just that when something is required to be
disclosed under the rules and almost two years go by and it
hasn't been disclosed, that's just too long. Soﬁehow or
another we've got to send a message to somebody that you've
got~to.find out if it's in existence and turn it over soone¥
than two years or the day before the trial.

;Thétigﬁmyggegling, and that's what I'm doihg.

~,$ﬁEf¢§§RTiT;Al; right. . Bring the jury in.

f(Whereupgn,nthe Jjury returnswtouggg courtroom at

.approximately 3:40 p.m.)

THE COURT: All right. We have the jury with us. You
may continue to examine the witness.

DIRECT EXAMINATION (CONTINUED)

BY MR. BOSNAK:

Q. | LaShawn, I think we were discussing a letter. 1Is that
correct? |
A. Yes, we were.

Q. Did you receive a letter while you were in jail?

A. Yes, I did.

Q. Do you know who you received that letter from?

A. Yes, I did. Yes, I do.
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Q. Okay. Who .did you receive the letter from?
A, Earnest Battle.
0. ‘And I'm.going to show you a'copy of the letter. I

want you to tell us how you recognize it's from

Earnest

‘Battle.

'Well, I don't really know his handwriting.
okay. -

'But I received a call once I got ---

" MR. MCGUIRE: -Your Honor.

“THE COURT:- Well, let’s@d0~this. How did you. get that

- lettex?

THE WITNESS: I got it while I was in the county jail.

THE COURT: You were in the: jail?

'THE WITNESS: - Uh-huh.

THE COURT: Where did you find the letter? How did

you first come into possession of it?

THE WITNESS: Under the door. It was under the door.

THE: COURT:' You mean, were you in the cell ---

THE WITNESS: Yes.

THE COURT: --- and somebody slipped it under the

doox, or did you come .back to .the cell after.being gone and

it was

there, or what?

THE WITNESS: I was.in the cell.

THE COURT: You were in the cell?

THE WITNESS: And I get 'up to go to the -- to use the
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-- I was in the cell. I get up to use the bathroom and then
I saw the letter.
THE COURT: Was it in that envelope?

THE WITNESS: Yes, it was.

THE COURT: Did it have your name on it?

THE WITNESS: Yes, it did. .

THE COURT: -All right. Go ahead.

BY MR. BOSNAK:

0. Is there any other way -- can you tell through the

-contents of the letter thatiit-was;ffom"Mr. Battle?  What it

Say.s? - : . X "f
~“A. ‘ What does it say? . R
Q. 1 mean; from the contents:in the letter, from what the

letter says, can you:-tell that«itWSTfrém Mr. Battle by

reading it?

A. Yes, 1 can.

Q. Okay. How can you do that?

A. Because :as it speaks about what happened and it says
"me and" -- I didn't wrote the letter. So it -- I didn't

wrote the letter. And he didn't wrote the.letter because his
name was in there. It was mentioned. So, you know, it said
"me and...."

THE COURT: So you believe that.letter is from:
Mr. Battle. 'Is that right?

THE WITNESS: Yes, sir.
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= 1 ' THE COURT: ~ Okay. Ask another question.
B 2 MR. BOSNAK: Your: Honor, I'd like to publish this
3 ‘| letter to the: Jury and have. hef read it.
- ' MR. MCGUIRE: I object on’' foundation, Your Honor. I.
F) ’ 5 6b’j’eqt‘ on foundation. |
= 6 : THE COURT: What do you mean "on foundation"?
T 7 ‘ MR. MCGUIRE: Rule 901. I believe her: testimony
- 8 Qas -
g |+ ' THE COURT: Let me read it.
B | 10 | MR. MCGUIRE: = Yes, sir.
11 | THE COURT: I overru-le':‘your obj.e”c.tion.v I‘:_tliﬁnk that
g 12 90'1-(B) (4) allows it. -Al‘l‘rig-ht ﬁo you want to be heard
13 | ‘further? : | ”
o 14 1 MR, MCGUIREA:- 0n1ir that she _st_ated‘_ that she does nét
15 | know Mr. ‘Battle's handwriting. |
) 16 | THE COURT:. ‘I.-agree with that, but I say ——. I believe
= E 17 | 901(B) (4) allows .me to admit it -vin_t.:o evidence and allows. it
' g— 18- to be published. | | |
E % 19 - (State's: Exhibit No. 14-B,- previously v,marketﬂi'for
§ 20 | identification, was reéeived 1n evidence.). -
[j g 21 | THE COURT: All right. Go ahead.
- ; 22 S MR. BOSNAK: - We'll set this up: on the dverhe&d-,
E ‘23 . Your »Honor, an‘d -have her read it'ﬁ.’.»';-_"::
] 24 | THE COURT: All right.
_ 55 | BY MR. BOSNAK:' |
]
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Q. Shawn, would you please come down? I'm going to give

you a copy of the letter.
A. (The witness leaves the witness stand and goes to the
overhead projector.).

THE COURT: I might say to the jury also at this point
that there were some matters -- wel;;‘I'm not giving any
-opinion about anythiné that's in this letter. But there were
two matters in there that were definitely not reievant to
anything insofar as.this case is concerned, and so I struck

through -those with .a black magic marker.

C e THAE

ﬁﬁhis:an&%évé£YthinQEQDWEand later¢on;,§hatﬂ€heré.Are;some
places where there's some black magic markexr. And that's
’because%thereﬁwereawordsﬂthat~were»in'thére.that.definitely
had nothing to do with this case. I don't know whetber.
‘anything else has to do with it, but definitely those didn't
have anything to do with it. |

So .I just wanted to make you -- s0 .you wouldn't wonder
. why those. things were struck through. I struck through them
because they were about something that didn't have anything -
-at all to do with this case.

.Anything.else»you»want to say, Mr: McGuire?

MR. MCGUIRE: No, Your Honor.

THE COURT: All right.

Can you read that? Can you all read that, members of

ks by yousll:see, during the course of looking at
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the jury, from where you are or not? How about the last

"person downi here, these last two people? Can you all read

it?

A JUROR: I ¢an.
THE' COURT: Beg_ybur pardomn?
' “A"JUROR: T can.’
'THEQdOUhTﬁ’.I don't think you can. Bu;'they~are;going

to lave that with them in the' ju¥y room at the end of the

- case when they consider the verdict: Why don't you just let

her read it to the jury? They're going to have it with them.

'BY MR. BOSNAK:

Q. °~ LaShawn, we'll do that. LaShawn,‘if-yoﬁ'll_just --
let me give you this copy. We'll just go ahead and have you
read the letter. We will give it to the jury. They'll have

it in the jury rooin.

A, (The witness returns to the witness stand.)
Q. Okay. 1If you'd please start.
A, (Reading) : ~"Dear Shawn, I"hope and pray that you are

'hangiig in there. This is a very F-up position to be in.

I'm not going into details about what happeried. The main

.concérn is where we -- where do we go from here. Well, I

will tell you although this thing happéned is -- although

* this thing happeried, it doesn't make me love you or care for

you any less. The only person can save is is you.

"My attorney name is Joseph Condon. You may have
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‘already spoken with him. I told him that you was willing to

give a statement to the fact that me and Eddie had nothing to
do with what happened at your -- af YOur apartment that
night, and that yoh and I never had any.physical contact with
each other or attempt iﬁ any way to conspire to sell or
deliver any drugs to anyone, that me and Eddie was just --
happened to be walking through the cut going to your mother's
house .’ Many people use this -- this cut day and night,
24-7. During this time of the incident, as me and Eddie
walked thrqgghgyour front.gate, because that's where the cut
leéd to, we were thrown to ‘the groggg@wiph“ggngﬁdxaw§ on*us
 "Shgwn,:you-know.eyerything that --.evgxything théy
said in the charge paper is a lie.  They are. saying that you
met me and Eddie on the cormer of Saint John and Reddin Road
where we discussed making this drug deal, and I was supposed
to have gave you the stuff, then you took the -- this cocaine
back to your apartment, and when you saw these detectives you
threw the cocaine to the ground and ran upstairs.' You know

as well as I do, Shawn, this never happened. We never met or

discussed any drug transaction, period. They don't have...®

THE COURT: Go ahead and say what it says.

-THE WITNESS: Okay. (Re;ding): "They don't have shit

and they're trying to put something together. Sshawn, listen

to me. Trust me. I know how these..."

{
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THE COURT: Go ahead.

THE WITNESS: (Reading): ---. "motherfuckers work.

Théy try to make you turn on each other.. I know Eddie would
nevér“ﬁurnsonﬂyou.. You are our family. - Shawr, :do what I ask

you to and what you promised to do so that I can.help all of

us out “of this messed up~situation. .

"They also seized wy car ‘although they did not find

‘anything-in it or on me.or.on Eddie‘and is.giving my sister

and mom the‘runarouh64 My:- lawyer is.rsupposed to. handle that,
aﬁd hé_is élskoorking-on getting my bond down. And the
bondsman is on standby. I know him for a long time. Me and
him are good friends.

"Once I get out, I can get you and Eddie out. Then we

' can go from there. Me and my attorney already done discussed

our ;-.dOne discussed your situation. Once ‘I get out on
bond, you.will'sign-up fbr-Judge Guedalia's drug class which
is $500. I'Il“pay$ﬁor it, and you willi.be guaranteed
probation, and ydur"statement.ﬁill'gut me and Eddie ioose.

' '"Do moét listen to.pblicé‘bedause the only thing'they
afe goin§ to dd‘is-lie:to you“and try to have you turn on me
ahd'Eddie.' As I said earlier, you are our family énd we mﬁst
stick5£ogéther and be strong. I promise you everything will
‘be all right as long as you .listen to me and do. as I say.
‘Okay? We are all in this together:.

"I don't know if Jim Smiley is working on your case oz
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Eddie's case. I was told by his secretary that he -- that
his office was handling one of y'all's case. That's a good

thing because my lawyer Mr. Condon and J. Smiley and the

‘bondsman Wally -all work together. Okay? Their office is

across the street.

"If you haven't spoken to my attorney Mr. Condon yet,
call him collect and give him the statement. His number is
554-1000. . His-cousin is the attorney general for-

South Carolina. Charlie Condon, top solicitor. ' They own
half of Charleston. -
. "Much. «=:0hser do as:.I-say and gvgpggpiggywiilgpe all

right. We will be out and be able to: put our life back

together soon..

"I am-:going to call for reinforcement. .You know what
I mean. Don't say anything to anybody.

"Do-as I say and let me handle this. Okay?

"Shawn, if the question comes up about where you got
the stuff from, tell them you got it from this guy you met in
the club Big Boy a few days ago, .and he wanted to spend the

night with you, but he only had about $50 after he.had bought

‘you and him drinks. So you told him that won't do -- so you

told him that won't do. That's when he offered you the stuff
to make up the difference.
"And you told him, What was you supposed to do with

it -- do with that?
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"And he said sell it and that you could have made
about three or four thousand if it -- of it since you had

started using cocaine about th¥eée months ago and you -- you

-bOth.Were‘overdﬁe.

"You decidéd to take it with the intentions of giving

it to someone else to sell. Are you -- but:after a few days

_after you had it, your friend from Mt.: Pleasant . called you

asking about it. -
- "You called. ' You could get him some stuff.

"You already Liad some stuff put ‘outside your

-apartment. But you did not want him, your friend from Mt.

1

Pleasant, to know,.just'beéause’he_may*haVe'took=it;£rom you
So that'S“why’youAkept éta11ianhim; to make him think it wa
coming from sdmeoné or'Sbmewhe:e~else,besides“You.

'~"Eatnié and Eddieadidn't'have,anything_to-ddxwith wha
héppened.that<night. | |

"Write the’ statement -- write the statement down also

" and give to Mr. Condon. -Okay? But I got --'in'parenthesis<

-- have you?
"vaef“Your:Couéin;“
That's it.
THE COURT: Is there a name at -the end of it?

- THE WITNESS: Yes, sir.-

THE COURT: Just tell it, please.

THE WITNESS: Just say what's the name?
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THE COURT: No. Is there somebody -- is there a name ‘!
written at the end of it?

THE WITNESS:' No. Just "Your Cousin."

MR. BOSNAK: I'm going to let her see this copy.

THE WITNESS: (The witness reviews document.) I don't

know what that says.

MR. :BOSNAK: You can't read that?

THE COURT: I can't hear what you said. What did you

WL DTl

. -say?
- THE;WITNESS: . I said I .don't know -- recognize the
»name -at:therbottom. .- e

. THE. COURT:- -Okay. . -

.-~ MR. BOSNAK: - Your Honor, we would ask that this be“puﬁn

. into evidence.at . this time.

THE COURT: All right. 1It's already been admitted
into evidence over objection.
All right. Any other questions?

MR. BOSNAK: 7Yes, sir.

BY MR. BOSNAK:

Q. In the statement at one point it says: "Shawn,-do
what I ask you to do and what you promised to do." What's he
talking about there?

A. He's talking about -- when they carry us down to --
after we left City Hall, they carried us down to ﬁhe county

jail, the back'entrance, I guess, to get into the jail. And
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we had to stand there, and we Wére'talking. Eddie told me

just to don't worry about aiiything. And just tell them that

‘U~ fell them that it was mine and‘he -- they had no -- him

’~and‘Edaié'had{ndfédkhowledge of it, so they can hurry up and:

get out and help me get dﬁtvof”jail..

Q. Okay. Now, also it said in the letteri* "I'm going tc

" call ‘for féinforcefments. You Know what that means. Don't

“say'anyﬁﬁiﬁéi“ ‘What was‘he’talkiﬁgrabéﬁt there?

A.  He is talking about goingto get someMmOre"
drugs. Cocaine.

0. He didn't want you to talk about it?

A. Yeah. '
0. Okay. Now, a little while ago you said that you and

your cousin were real close. What do you mean by "real

close"?

A. Well, I don't call him my cousin. I call him my
uncle. |

0. Right .
AL ' So we were very close. I_éOuld'talk tb_him‘about

anything. 'And just if I have a problem ot something that I
ﬁeé&ihéip Qith‘anything,‘as'farfas him- giving me adviée on
something, then I'l1l call him and we'll talk-about it.

Q. I défi't think I had you do this; but just for the
record,'cbuld"yéu'stand up and point to who yoﬁ refer to as

your uncle?
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{

A. Okay. (The witness stands.) Earnest Battle, the guy J

right. here.

MR. BOSNAK: - The guy on the end of the table. Let the

record reflect that she identified Earnest Battle as the one

she talked to and refexrs to as her uncle.

BY MR. BOSNAK:

Q. - Now, .could you describe Matt Wallace to us,ﬁlease?v.
A. White male, tall,. about five-eight, black haii, and he
had on a baseball cap. And that's all. And hé had a gold
tooth.

Q. . - Did.you.ever suspect him.of being -- did you ever

suspect him of working with the police?

A. No,..I didn't. i

Q. Okay. qAnd»couldaMattusee you when you and Earnest
exchanged -- when Earnest gave you the dope?

A. He can; but, no, he didn't. He could have. ©Like if

he had walked a little, you know, further, like he was -- he

- was outside the gate. If he was coming, like, towards --

back towards the gate, then hg probably could have. Paying

attention, he could have seen it.

Q. Okay. How do you feel about testiinng against
Earnest?
A. Well, I just came to tell the truth.

MR. BOSNAK: Okay. Just one moment, Your Honor.

(Mr. Bosnak and Mr. Bourdon confer.)
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1 BY MR. BOSN_AK:.
E 21 Q. I just want you to look at some- p;i.ctures’f-‘th'at already
0 3 |* have beén marked as State's exhibits. And I ‘want you to show
3 4 "4 | us - ‘where the ‘transaction “took place, where -Eaxnést Battle
5 gave you the ‘drugs:
. ‘ 6 | i MR. BOSNAK:' I'm showing the witness State's exhibit
.' 7 four.
] 8 . THE WITNESS: Show it?:i. .
| a : 9 | BY MR. 'BOSNAK:
B.' 10 Q. -~ Just go ahead and tell where. Is that the picture?
| " 11 | A. Uh-huh. :
B 12 Q. An’d’wher'e in the picture?
B 13 A. We were standing right here.
14 4 " MR. BOSNAK: Let the record show that she said ---
15 MR. MCGUIRE: Your Honor, I object to that narration.
g 16 | THE COURT: Just take her over there and show it 'to
' g 17 the jury. They're the one"s that'_need to see it.. |
z 18 | (The witness leaves the. witness stand, and Mr. Bosnak
E z' 19 | and the witness stand Vin front of the jury.)
g : 20 | BY MR. BOSNAK:
E é 21 Q. Please show the jAuIy wheré~y'a1l'-~were standing.
| 3 25 * THE COﬁRT: You've got to taik -- .anyt;hing you say,
[ 23 | I've got to hear over here.
[; 24 | BY MR. BOSNAK:
o 25 | ©.  Please show the:jury where you and Earnest made the -
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where Earnest gave you the drugs.
A.  We were standing right here. Like, in between the

‘house -- you know, I told you earlier that there was an

-abandoned house in front of my house. We were standing at

the end of it, like about right here.

Q. - 'Go ahead and show it to everybody. Show them where

you were standing.
A. (The witness complies.) Right here.

(The witness returns to the witness stand.)

&QQ; -« The young ladystﬁat was driving the cab, could she
| have seen you? ' .ﬂh:;ﬂﬁi |

A. Yes, she did.. -.:

Q. The young-lady in the cab could see you?

A. -JOh;“‘Youﬂaskéd_éould‘she see.me? - No.

Q. She .couldn't see you?

A. No.

MR. BOSNAK: Okay. Thank you. That's all the

questions I have. 7If you'll please answer any that
Mr. McGuire has for you.

CROSS-EXAMINATION

BY MR. MCGUIRE:

Q. Shawn, 1let's listen to the tape'where you set this
drug deal up.
(The tape is played, then stopped.)

THE COURT: Do you all have a transcript of this or

£
A S
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;é 1 anything? I can't understand any of_it, and Ifm sure the
ﬁ:' 2 | jury can't.-
e 3 . MR. BOSNAK: No, sir. We haven't had time to make
4 “ one. |
_ 5‘ : MR. MCGUIRE: It becomes a little;bit clearer in a
: | 6 second. A o
Eg 7 7 '(The-tape-is-playedﬁy'
- | 8 | THE COURT: ATurnxit offxlv
9 : (Mf;chGuire coﬁplies.)

[E | 10  ' .THE COURT: Members bf the jury panel, I néed you to
) 11 go to the jﬁiy room, please. |
{E 12 | (Whefeupon, the jury goes to‘the'jury room at
[: 13 approximatély 4:08 p.-m.) “
f: 14 MR. MCGUIRE:  Your Honof, it gefs a little bit
EE 15 clearer. | -A

. 16 : THE-COURT: Well, I can’ﬁ -- I haven't understood a
Egg - 17° | word that's been said, and I doubt.if the jury has. 'You've
f‘g 18 gotqto do,better.than-that.f o

1% 19 MR . MCQUIRE: I was apout to say if we cén put a

fg 20 microphone om it I think that will work out.

ﬁéé 21 |- THE.C6URTr Do whatever you want to do, but

-3 22'3 something's got to be done. It's*goiné td just confuse the
L} _ 23 | jury.-_It's'Wérth absolutely nothing as it's.being done, in

24 my opinion. I'm not going to let you do it. I'h not going
25 to Lettyou play it unless youwcanjgéﬁfit better where

o _ _ _
23
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29!

somebody can understand it.
(There was off-the-record discussion.)
THE 'COURT:. Do you know what this is?

THE WITNESS: Yes.

THE COURT: What is it?

THE WITNESS: Me and the informant.

THE COURT: Matt? Whatever his name is? °

THE WITNESS: Matt. .

THE COURT: It's.a phone conversation that you had

with Matt? -

| THE WITNESS: »¥esi: vt i e

the day before or.when?

THE: WITNESS: It was.agtualiy -- actually, I don't
know if it was the day beforé, but we had conversation the
déy before the bust and the day of the bust.

THE COURT: And you don't know when this was, but it

was one of those two days. 1Is that right?

THE WITNESS: (There was no response.)

(The cassette tapegis,piayed,chen,stopped.)

THE COURT: 1I'll give you over the recess to
transcribe it if you want to. Because I can't understand a
thing they're saying. I don't think it would be worth
anything to the jury.

MR. MCGUIRE: Okay.
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THE COURT: I'll give you the évening*recess to
transcribe it if youiwaﬁtfto;

MR. MCGUIRE: Okay.

'MR. BOSNAK: Your Honor, I will do some research, but

I think under the rule of completeness that if-he

" introduces.--- :

THE COURTEI and ydu*objebt whén -- you'll get a chance
then. |

MR. -BOSNAK: Okay.

THE COURT: At this point I'm going to give him a

chance to transcribe it.

MR. BOSNAK: But we need time to check it.
THE COURT: Well, you need to try to transcribe it,
too, then.’

MR. BOSNAK: We're not intréducing>that.

. THE. COURT: I know that. But I'm telling you, you
ought to go -- I'm asking you to make every effort so we can
move it along.

All right..wéré yOu.ready to-go ahead?

MR. MCGUIRE: Yes, sir.

THE COURT: Bring the jury back out.

‘(Whereupon, the jury:returns~to;the courtroom-at
approxiﬁéteiy.4:14 p.m.)

THE COURT: All right. We haﬁe”the jury back Qith us.

We may get back té the tape. 1In my opinion, it's
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unintelligible. = You know, you can't hear enough of it at |
this point to be able to tell what's being - said or anything.
So I've asked them to try to figure out -- if they want to
use it, try to figure out how to be able to use it, and we
may get back to it later on.

All right. Anything else you want to say?

MR. MCGUIRE: No, Your Honor. That's fine.

THE COURT: All right. Go ahead.

MR. MCGUIRE: We'll try to have it transcribed if

possible.
THE COURT: All right.

BY MR. MCGUIRE:

Q. Shawn, you were caught red-handed that night by the
police? -

A. Could you explain "caught red-handed"?

Q. The police officers saw you throw down the cocaine?

a. No.

0. No? 1It's not true?

A. (The witness shakes head from side to side.)

Q. R And, Shawn, you weren't cooperative with the police at

A. Yes, I was cooperative. ‘ , i
Q. When they asked you to sign that you understand your
rights, you wouldn't even sign the paper, would you?

A. They -- they didn't really read my rights for me to
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understand what ‘was ‘géingion at first.

Q. They didn't give you a piece.of paper and ask you to

sign it séyiﬁg7that they've explained your rights to you, and
you refused to sign that? That's not true?

A. No.

Q. No? Shawn, the police:were pretty hard with-you in

your apartment, weren't they?”

A. can you explain "hHard"?.

Q. Didn™t they tell you that you were going to lose your

'kids if you didn't help them?-

A. Yes.
Q. They did tell you that, didn't they?

A.  Yes.

Q. ~ And your kids are important to you, aren't they?
A, My daughter. Yes.

THE COURT: How many children do you have?

THE WITNESS: ©One.

THE COURT: Just one, okay. -One child.

BY MR. MCGUIRE:

0. ‘One child. AndeOur'daughter,ié imporﬁant,to you?
A. Of.course;

Q. | And they'told you, you could lose your daughter?
A, Yes. T

Q. And they asked you to give a statement?"

a. Yes.
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Q.

the name of "E," was your supplier. Is that right?

A.

Earnest Battle.

Q.
a. .
Q.
A.
Q.

brought the cocaine?-:Right?

And you gave a.statement'saying that "E," somebody by
It wasn't somebody by the name of "E." It was

What does your statement say?
My -statement says "E.".
It says "E"?

(The witness nods head up and down.)

And

. Shawn,Awhaé the police wanted to know was: Who

‘théy:.were:.very. clear about that to you. Right?
they were clear that they wanted you to give a

Not at first,

A. _Yes.
Q. And
A. Yes.
Q. And
statement?
A. No.
Q. Not

at first, but eventually they were very clear they

wanted you to give a statement?

Aa.

Q.

kids?

A,

Q.

Yes.

And

that was after they told you about losing your

‘Yes.

Shawn, how many years are you facing because of these

pending charges?

A.

"I don't know.
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1 Q. _ Your lawyer‘didn!t.tell you?z.

g}: 2 | Av Really--- at. the time?

- 3 Q. Anytime.
4 A. . Well, Ilreally,don't‘rememberw}-éut‘heasaid probably
5 1. like 15 or 25. I don't: know -- know the exact, the amount.
6 I don't remember. I don't :know.-

?' 7 . Q. See{if thié sounds familiar to you, Shawn: That for .
8 traffiékiﬁg*cécaine-you-canxget up to 25 -years just on that

B one  charge . :Thé-ptroximity .charge, you can get up to-.ten

E; 10 years on, and the co@spiracy ---
11 | MRL'BOSNAK:- Objection, Your Honor.
12 | THE COURT: I overrule your objection.

E‘ 13 | BY MR. MCGUIRE: |

. 1 '14 Q. And the conspiracy charge, Shawn, you can get 12 and a
[}i 15 half years. Do you know what that is a11'totalea'up2
g 16 | a. No. - |
~Ea § 17 | Q. It's 47 and a half years. No one ever told you thaﬁ?
E% E 18'3"A:“'- He probably did. I_meahq,I‘didn't saf thét he didn't.
Eﬁ.i ’ 19 I just don't know the'exact,-yéu knoﬁ, how many years. Buﬁ

? % 20 he did say, you know, . that it.was a very seriqus situation.
[l‘é 21 You know, he said -- explained that. And I just don't
_; y 22 remember the exact total. |
L} 23 0. Did your lawyer tell you. that based on his
Eg 24 ~'negbtiations with the prosecutor that you were "golden"?

9 25 A. No. Could you please explain:it?- ..
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Q. That you weren't going to jail.
A. No. He don't know -whether or not I'm going to jail.

~He didn't say anything about that. He just told me to be

calm and tell the truph.

Q. Of course, you!admit that you lied to the police when
you gave your statement?

Aa. ‘About what?

Q. Aboqt‘"E." If :what youi;eksaying_tqdayvis true, then
you knew it was Earnest Battle and you just,said "E" and you

were not telling.thgm the -whole truth?

_A. Ihéy%askeﬁnmeggsywpat tggggggged;@e when tﬁéy&padzme

in the house:is."to identify the :two:guys that were

downstairs, and that's what I did.. Agéx;”d;d say:that that's
Earnest Battle. ' And at the time I didn't know,my.other
cousin's last name because he is not a cousin that I see all
the time, and I said "Eddie."

Q. Eddie?

~A. And I told them, "Earnest. That's Earnest Battle. I

call him Earnie and that's my uncle."

Q And Eddie was there?

A He waé;

Q. Eddie was there?

A Downstairs, yeah.

Q Right. ©Now, Shawn, how many times have you met with

the prosecutor?
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AA[ About two or three times. About twice ---

THE COURT: Speak so.the jury.can_hear you.

" THE WITNESS: Probably two or three times.

BY MR. MCGUIRE:

Q.' Okay: And, Shawn, do you realize that one of your

charges carries a mandatory 'minimum of seven years? Do you

I' know that?

"A. - No, I didn't. -
Q.” Do you krow that the only person who can reduce the

charge and take you out of mandatory prison time.is the

- prosecutoxr?
A.‘ No. I'meéﬁ.;.
.Q. Who else can do it, Shawn?
A. Well, I thought the judge: .I'm not...
Q; Well, I can tell you the judge. ---
A. I didn't ask so much:0f questions about who,caﬂ do

this or who can do that. I just came here.to -- to tell the
truth. That's all. I didn't -ask whether the judge could be
lenient with me or the prosecution could be lenient with me

and -- no. I didn't even biought none of that up.

Q. Well, Shawn,-let me ask you this: Do you want to

plead to a charge that carries a mandatory seven years of
prison time?

A. - If T want to plead to a charge?

Q. DG you?
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A. No.

Q. Do you want ‘somebody to help you get that charge
reduced? |

A. I1f possible.

Q. And who, Shawn, can do that?

A. - You're telling me they can do it, but what I'm telling
you is that I did mot know they could do it. As far as me -
coming here today, that has never came up about wﬁo‘pén do

what. I didn't ask my lawyer, "Well, could they do this?"

'Or whoever ¢an -de - what..

I thought I'd-come and I'd sitﬁhgxeﬂ;nd tei1_the

truth, and I thought maybe the. judge or-.the jury_br.whoever

decides. That's a&l.'

Q. Maybe cut you é‘break?
A. Maybe cut me a break.
Q. Let we ask you this, Shawn: Do you think that you're

going to prisomn?

A. I don't know.
Q. Yoﬁ don't know?

A; I know it's ‘a possible chance, but I don't know;

Q. Do you havée any doubt that the prosecutor is in charge

of your case, Shawn?
A. Do I have any doubt?
Q. Who is prdsecuting you, Shawn?

A. I know the solicitor, Mike Bosnak, is supposed to be
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the solicitor in the case. Right?

Q. And he is this guy right here in the dark jacket?
A, . Yeah, but... |
Q. Shawn, .is it your testimony that you don't know

anytﬁing about the prosecutor and how he,can'help'you_through

your testimony?

. A. . That's right.
CQe }That.yqu'jnst dqnit know anything about.that?'
“A. . No. I didn't bring up too many questions.: I didn't

~ask about it.

Q;;V-“,Youire just coming in ﬁere to.basicéllj:confess, and
'you.c0uld go to prison_for.4z gnd a halg years, and.you don't
expect anything good Eo happén to you pecauséﬁof that. Is
that fpur testimony?_ | | N

A. - I'm not coming here confessing to anything. I came

;- here to tell the truth about what happened that night.

Q. Well, what did happen that night? pid joﬁ set ﬁp a
drug deal? .
A. .. Yes, I did.ﬁ
Q. aAnd did yqu hand cocaine to Matt Wallace?
“A. g No, i did not.
Q. How did Matt-Wailace get cocgine, Shawn?
A. He did not got the cocginé.. : |
Q. He never got it? -
. A No.
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Q. Okay. Were you going to hand it to him?
A. Yes. I was . going to hand it to him.
Q. So basically you are confessing to trying to sell

cocaine to Matt Wallace. True or not?
A. True.

0. Okay. So basically your testimony, Shawn, is that

you're coming here today to confess to charges that could put -

you in prison for up to about 50 years, and you don't expect

'anything toAhappén to you, and you don't even know that they

can help you at a11°, Is that your test1mony°

w  m -

#A.&“f::Thé. é ;1§ht I d1d ‘nét*Eote Hére thlnklng that

&
b

.....

anyoﬁé‘éould help e w1th anythlng 'If“they"want;tO‘offer me
heib,'thenwthaﬁaszﬁffférent;"“ﬁnﬁ‘I didn't'ébme here -thinking .
-- I didn't ask any questions about can someone help me out

or anything, buf -- so I didn't believe that the evidence up

here was concerning the case about me. I thought I was here

to tell the truth about what happened.

Q. ‘Well, that has'ﬁothing~to do with your case at all?

A. Of course it has something to do with my case. We all
were together, me and the other two co-defendants in my case.
So it is part about what happened.

Q. Let me ask you this, Shawn: How did Matt Wallace get

in touch wiﬁh YOU?

A. He paged me.

Q. Because your name was out on the street as somebody
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g 1 who" sold cocaine. Right?
[? c 2 A. ‘No’. |

X 3 } Q. ‘He just-called “;yo'u-r number. r’a’-ndo.mlyf

4 'A. No, he did'mot. "'He got my number from a 'f_.rie-nd who
% 5 té1d him that maybe he ¢ould get -- or call someone about
i'ﬁ - 6 ~getting some cocaine.
7 Q. So your: name was on the “street as somebody who can’
| 8 ‘produce -cocaine? ° .
. 9 | A. . Yeah. |
B 10 Q. Yeah. Shawn, you were selling 'coc‘aine for money.
o 11 Right?
B 12 ] A. That »ni‘ght".’ Are- we talking' about that night?
E a3 | Q. Or other times:
14 “A. No. I have never sold cocaine. I ,,have-:ne‘v'er sold any
E 15 drugs. |
% 16 | Q. ~ You sold drugs to: Sa}nt‘oni‘o Jones?
] § 17 | A. No. | }» ‘
8 z ' 18- _MR. BOSNAK: -Objection,. Your j_Honor. '
E i 19 | .. THE “WITNESS: I have not. ‘Who--i's Santonio Jones?
% 20 THE COURT: Yes, sir.

E é 21| MR. BOSNAK: Objection, Your Honor.
E : 22 THE COURT: -Memberé of the jury pénei_, I need yoﬁ- to
i. 23 go to the jury roomw, pleaée. |
é 2’4 (Whereupon, the jury. goes to the jury room at
[._—_}. "25 | approximately 4:27 p.m.)
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THE COURT: All right. We have the jury out..:The |
question was, I believe: You sold cocaine to Antonio Jones?

MR. MCGUIRE: Santonio Jones.

THE COURT: Beg your pardon?

MR. MCGUIRE: .Santonio Jones. Santonio.

THE COURT: Stantonio?

MR. MCGUIRE: It's Santonio.

THE COURT: Okay. Rather than Antonio or Stantonio.

MR. MCGUIRE: Yes, sir.

.+ THE.COURT: .All right. So why .did you think you can

ésk her about-tha£?  e

MR;“MQGUIBE::’iﬁbglieve_spggopengd the ﬂqdi when shé
said "I've never sold cocaiﬁe~for'monéyn I've never done it
before in my life.®

fHE'COURT: Well, but that's -- I don't know.gbout

opening the‘door, but any other -- it won't open the door if

she denies it. I mean, are you going to prove that she sold

it to Antonio -- Santonio Jones?

MR. MCGUIRE: He's on my witness list, Your Honor, and
he's available. |

THE COURT: And you're saying he can testify that she
sold it to him?

MR. MCGUIRE: Yes, sir.

THE COURT: And I guess it would also be -- let's see.

I'm trying to look at how you can bring in other bad acts.
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t?_ 1| Again; you"ééked héfefirst of all, "Héve‘Yéu ever sold
2 .cdcéine?“ Is- that what you asked her?
0 3 T We've Qot‘the_cbuff réporter. - Réad it back. Go back.
gg- " 4 | Let's see exactly what if“ﬁas you asked her. |
| 5 ' (The'léét”fdur questions and answers were read back>by
: 6 the court reporter.) - ' ' -
= ’ :
) 7 .TﬁE-COURT: Andftﬁaﬁ's‘where he objected?
”‘ 8 THE COURT REPORTER: Yes, Sir. |
9 THE COURT: All right. Now, why is it you think you
3 10 | can ask those questions Aand getwa'.hs;wers?
] 11 MR. MCGUIRE: Well, one thing, in the opening
- 12 statement'the prosecutor tried to portray this_young lady as
[} 13 a single mom who was a one;time-participént in a drug
14 | transaction, not very good at it, notbrior record. He said
: 15 | she's got mahy good qualities abott :.he.-r'-; threw her character
g: 16 in evideﬁde. And-now,:I believe, I can go after her
- § i? character. And si;ce she says she's never sgld drugs before,
é 18 | I think I' should be able to prové, iﬁ, to prové that,she's not
i 19 | telling the truth. And Her credibility is the .1inchpin in.
g 20 this case. | -
[] § 21 | | MR. BOSNAK: Your Honor, if I may. Mr. McGﬁire, as
[} ; 22 usual, kind of expands things. She does not have a criminal
4 23 record. And'my statément about her ndt~being vety good about
! 24 the drug business is very obvious by her selling to this

25 Matt Walléce"who she never met and didh't know and letting

S e
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this gentleman that she didn't know even into her apartment.
None of that's veryﬁsmart for a single woman.

fHE COURT: Let's speak to the situation we've got;
that is, he asked her about selling drugs for money.

And she said no. "I never sold it for money, not that
night® and so forth. "I never sold drugs fdr money.“

And then he asked her: "You never sold drugs -- you
didn't sell drugs to .Santonio Jones?"

And Fha;ig when the objection came.

MR. BOSNAK: All right. First, let me object as to

Y N “—,~.
ST E I S R

THE COURT: HAll right. Anything else?

MR. BOSNAK: Also, if not that, Your Honor, 608 (B),
specific incidents of conduct.

THE COURT: Wait a minute. I'll look at that.

MR. BOSNAK: To me, this is extrinsic evidence,

Your Honor.

THE COURT: All right. I appreciate the position, but .

I overrule the objection at this poin; to that question.

Bring the jury back_in.

(Whereupon, the jury returns to the courtroom at
approximately 4:34 p.m.)

IHE COURT: You may continue to cross-examine the
witness..

MR. MCGUIRE: Thank you, Your Honor.
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BY MR. MCGUIRE:

Q. | You'éé:aléo sold drugéﬁto Richard Anderson?
AL No.

Q. No?

A. | I don't efén aCknowledéé:Eﬁeéé -- the names that

you're giving me.

Q. But you sold drugs that night at about midnight with
your daughter in your house. Is that right? |

A. 'Yéah.

Q. Shawn, I asked Eddie this, and I want to ask you this:

Would you lie to save your 1ife?

MR. BOSNAK: Your Honor, objection to this. There is
no relevance to that question. |

. . . 1 . ’

THE COURT: I'm going to allow the questionm.

THE WITNESS: Would I lie to save my life?

BY MR. MCGUIRE:

Q. Yes.
A. (Pause) No.

MR. MCGUIRE: That's all I have for you.

THE COURT: Alluright. Anything on redirect?

MR. BOSNAK: Yes, sir.

REDIRECT EXAMINATION

BY MR. BOSNAK:

Q. When was the first time you met me, Shawn?

A. 4 Last week. Thursday of Frida&? Last week; Thursday
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or Friday.
Q. How many times do you think we've talked?
A Probably like two or three times.

THE COURT: Speak up, now..

THE WITNESS: Two or three times.

BY MR. BOSNAK:

Was your attorney with you?

Yes. |

Did I promise you anything? .
.+ No.  ¥ou did mot.

Ha"e T ever .;Eréé‘isedjéﬁ anything?

»o. S Ry

Has aﬁybody'ffoﬁ tﬁe Soi£;i£dr;§ office ever promised
you éhything?

A. No.

Q. To the best of your knowledge, have we promised

Mr. Smiley anything?

A. No.

- Q. Okay. Let's go back a minute to that night of the

drug deal. What did Earmest promise you out of that drug

deal? What did he promise you he was going to give you?

A. - The money.
o] The money?
A. (The witness nods head up and down.)
Q How much money? -
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= 1 A.. About- a thousand, maybe more.
g}. 2 | 0. A thousand dollars. And also, dqtyou“remember this
3 ~letter he wrote to you in jail?: What did he promise you in
4 this letter?
' 5 | A. He promised that -- that if I tell -- if -- if I tell
' 6 | the story exactly how he tells'me»to tgll,:then everything
A7 © will be all right and I.prébably will just get probation or
%; 8 something. .
a) ,
9 - Q. Probation? -
§ 10 | A. (The witness nods head up and down.)
i 11 Q. Okay. - And there was also in there something about
~ 12 promising to do sﬁﬁething? |
: 13 A. Promising?
g 14 MR, BOSNAK: - That's all. I_withdraw that question,
2 15 Your Honor. That's all I have for her. /
Ei' 16 | . THE' COURT: Thank you very much. You can step down.
g. 7 | - (The witness is excused_from<theAwitneSs stand and
z 18 leaves the courtroom.) B
fg ._z' 19 | TﬁE~COURT:. Call ydUr"next witness.
) g 20 | "~ MR. BOSNAK: 'The next witness is-Al Kuechler.
EE § 21 (Mr. Kuechler enters the courtroom.)
E : 22 |- | - e AL KUECHLER,
| 23 being first duly sworn: by the:Clerk, was examined and
24 testified as follows:
[?- - 25 ' - THE CLERK:. Please'bé_seated1 Please giﬁe your full
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name for the record and spell your last.

THE WITNESS: Alfred Kuechler, Jr. K-U-E-C-H-L-E-R.

THE COURT: K-U what?

THE WITNESS: K-U-E-C-H-L-E-R.

DIRECT EXAMINATION

BY MR. BOURDON:

Q.- - Officer Kuechler, how long have you been with the

. North Charleston Police Department?

A. Almost five years.

Q. .Can you tell.us what kind of training you've had to

‘become :a police officer? -

A. I went to the police academy in-Columbia, basic police

academy. I've had several level-one,. level-two narcotic

schools. I also went to,car'school, several ---

0 What's car school?

A Car school is for a tactical narcotic unit.

Q. And how long have you been with the narcotics unit?
A Three years.

0 Now, let's talk a little bit about- your involvemenﬁ

with the. narcotics unit. Were you with them in July of 19997

A. - Yes, I was..
Q. And tell us what kind of duties you performed.
A. on that night I was outside perimeter with

Sergeant‘Hux. I was riding in his vehicle, passenger.

Q..  All right. Well, let's back up. You were the case
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’aéeht'in*thié-wholézincidenbna-- '*
K. ‘That's* correct.
T Q. --- that we've been ‘hearing aboutnallﬂday.: Is that
correct?
A Corréct.
Q.  And tell us- how the operation began as far as when yo

“first came up with a: plan’to target LaShawn who was. just on

1thé,witne$s stand.

A. I had received information from the detective divisio:
of North“Char1éston for Matt Walléce that he was willing to

help, that he had known -- knew someone that sold large

_quantitiés of cbcaine.i At that time I brought him into the

office, documented him out -as a confidential informant. The

he had ---

Q. Tell us whéﬁ thab:means;: What -do you mean,

- "documented”?

A. ' Well, when I'm saying "documented": Take ﬁis picture

read him-his rights for being-a.confidentialwinﬁormant,
statiﬁg that;he~éou1dfnot'make his invplvement with the
'pdliée --*showiﬁg that he .is freely helping the police, I
haven't promised him nothing; taking his pictu£e,_taking his

fingerprints, and then turn it in to a file that's kept.

Q. And when did you do that with .this Matt Wallace guy?
A. That” Had to be on:the -14th of July.

Q. And tell us how you use confidential informants. as
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narcotics agent, what's the basis for using them?

A. Well, what -- what the basis is for me using one: If
a person is on charges or -he either wants to help himself,
freely, for money, or for help on ﬁis charges, for a lesser
charge, they'll come. I don't -+ you know, it's -- fhey'll

want to ask us. for help if that's what they want. And that's

what -- you knpw, we'll help them out as much as we can.

It's not a promise to them. And he, in turn, will help us

‘get a~perSoh.
i “0. “And ‘when :you :decide to usgxgxqoqfiQQpp;al informant,
' “how#do Yol “¢ome~ about -selecting:-one? n@?rthey come to. you-

" yoluntarily?

A. Right. . It's usually they'll .come to us. Like I say,
if we're out and let's say that's them asking us for help, I
don't have to help them. |

Q. Now, what's the purpose of using confidential
informants as a narcotics agent?

A. What was it?

Q. What s the purpose of using an informant or a
confidential informant as a narcotics agent?

A. Toigain larger suppliers.

Q.  And why can't you~fust dress up as a drug buyer and go
by youfself as a police officer?

A Because I'm known. I am known to a lot of citizens,

‘people, drug dealers in the community.
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VQQ" And how is that:that you!re known?
K. I grew up in the community. ul've.arresngd'séVeral

" people in the conmunity. . -
71Q; - Is it fair-to say-that most-of the officers?ig'your

”*ﬁardotiés‘uﬁitFStarted.off:as:patrplmenﬂquthe-street?

Y That's true. °
Qg-i And in uniform you'd be visible to everyone in the

North Charleston area?

a. - That's correct.

Q. - -So you bring in informants. so that they areh't known
to people that are selling drugs?

A. " Correct.

Q. Now, did you have a chance to use this Matt Wallace ir

" an operation in July of 1999?

A. ' Yes.
Q. ' And what was the operation that he was used in?

A. - He was -- he was used in a operation,for a buy-bust o

* Reddin Road.’

. Q. 'And Reddin Road is located in North Charleston?
A, In North Charleston, the City of North Charleston.

It's locateéd off of Saint -Johns.

Q. And for a reference point to our jury -- i know we've-

\'been talkiﬂé’aboutwthis all day and we've seen é'map of it.

'Céﬁ‘Y6u give us an ideaaofvwhere we're talking about this

Reddin Road dnd Saint Johns Stfeet is?hl_
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A. If you come off of Spruill Avenue off McMillan, if you

know where the Navy Base is, if you're on the McMillan side

of the Navy Base, you'll turn left from Spruill Avenue.

That's Saint Johns. There will be a small club célledvrhe

K.D. Lounge (phonetic). You'll go up a block, and Reddin
Road circles around in a half circle. - That's Reddin Road.
Q. And about how far is that from our courthouse right

here today?

A. Maybe three, four miles.
Q: tJﬁstHupﬁRiversmAvenue?tj
A, ‘_Right. TIf-yousleave: out.of -the .courthouse, if you

leave out of the courthouse you'll make.a right'bﬁtQ;Riveré

light, you'll turn left. Past'Navy'Hospital,fgoﬁstraight
across Spruill Avenue. Make another left. That's Saiht
Johns. Directly off Saint Johns, your first left will be

Reddin Road.

Aéﬁenué;"Gd%upﬁto*McMillan Avenue. At the corner, at the red

Q. And that Reddin Road is across from where the old Navy

Base was, where the officer housing was. Correct?
A. That's correct.
Q. Now, what was your plan of operation, you being the

case agent on this arrest?

A. Our original plan was to.order up, using Matt Wallace

-- he had the connection -- and order up nine ounces of

cocaine.
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) - f
J 1 ] o. - Matt Wallace's connéction provided you with: the name
2 2 of Ms. LaShHawn?
i

3 | A. - That's correct.

4 Q. .- And then how did you attempt to make contact with - -

" Ms. LaShawn?

iz
9]

"6 |"“A" We went to'd pay phone locatéd on the Navy Base --

Crm
~J

"that's where our 6ffice ' is located -- aﬁdTﬁaged-hei,7at which

1 time she called back: Aad the conversation that I could hear

T
®

9 over the phone 1ed;into taiking'about“whatmshe‘could’get and.
il 10 how much she could get of coc#ine.
gi 11 Q. Aﬁ&”were~You monitoring these phone calls ih.anylway?
- ‘ 12 | A. - lYeé. With'ﬁicro—éaséetté;
jz 13 | MR. BOURDON: A_juror's phoﬁe weﬁt off, Yéﬁr\Honor. I
. 14 |° just want to make suié that was takeh”céfe of. |
Q. 15 | -+ THE cOﬁRT: " I'm Sorry. You all are not supposed to

16 | have those.

, § 17 | A JUROR: ' I thought I had it off.
- ; 18 - THE COURT: Okay ~ Go ahead. |
B z 15- BY. MR. BOURDON:
g 20 Q. So you had Mr. Wallace.injyour office making phone
E} é 21 | calls to LaShawn? .
[j - 22 A. I had him on tpe Navy Base at a pay phorme méking phone
— 23 calls. | | - | |
{] "24 | 9. = and how wetre you recording thése'pﬁone»cails?”
25 | a. A micro-cassette recorder with-a*suction cup that is

¢/
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. stuck on the outside of the pay phone, and I'm standing next

~basically, on that phone?

0

to him while he's talking on the phone.

Q. Okay. Is Mr. Wallace aware that there is a wiretap,

A. Yeah. He's -- he's holding -- as he's making the

phone call, he's holding the suction cup to the outside of
the pay phone -- of the. receiver.

Q. And please continue with your initial contact with

.LaShawn. When was that made?

A. ‘The 14th.
:Qkay .- That!s. the day before this incident?
The day before the actual.incident.

Okay. . .

p o ¥

‘We called her from the pay phone,.paged her. .She

. called back a few minutes afterwards. Talked to her about

what she could get, as in cocaine, how much cocaine she could
get. We first ordered up nine ounces. When I say "ordered

up, " we asked for nine ounces.

Q. Whose idea was it to ask for that much?
A. It was ours.
Q. Okay.' And how much money are we talkihg for nine

ounces of cocaine?
A. Close to ten. Ten thousand.
Q. Please continue with your first initial conversation

with LaShawn.
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\

A. When we talked to -- when we talked to her the first
time, she stated that she was unable at that time to get nine

ounces. So we -- when I say "we," I'm talking as in me and

" Matt Wallace standing at the phone. He rallied her.:on the

phone back and’ forth about how much the price would be. She

' said she could not get nine ounces.

He said, “0kéy; Caﬁ we get seven?"

R At that time she says, "We'll see if we-éan‘work with.
seven. "’ |

This is him talking on the phone with her.

She came up with a price after‘doing some‘adding and
talking-bACk. We said we'd call her back. We neéded time -
which in our time, when I say "our time," in a'narcotics
agent's ﬁime jt's a moment's notice.

He could say, "I'm pulling up and" -- you know, "I'm

'pulling up. I've got the dope now. That's how much it is."

or he cduld'say,-"lt will be two hours from now."

So it was a constant call back. "I!ll-éall you back.

And then she came up with thé‘pricew Wé'then -- that
was later on in Ehe evening. That night it wAS~raining,
pouring down réining'outside? Me and Matt was on the
Eéléphone. He was actually speaking on-theﬁphone, I was
'standing next'to‘him. And she said she could get four
odnces; four and a ‘half.

Q. Had you had any contact with LaShawn prior to this?
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Aa. No.

Q. .80 you're just hearing the phone.call between Matt and
LaShawn?

A That's correct.

Q. And then what héppened after that phone cail?'

A. After that? Aafter that -- that was the night of the

14th. -1t poured rain.
She said, "Are y'all on y'all's way?"
We told her, "Yes. We were on our way then."

It~was -pouring .down -rain. She said she couldn't get

nothing: that-time: - We £old her we!d ride around the block-
‘and see  where she-lived.  She told us wggre.she iiyed, off

‘Reddin Road.-

"The'next day -- we'never:actually-went»to the
residence. Never rode by. We told her because she asked us,
"What are y'all riding in?" She said -- we told her that
we'd be in a white BMW. We never went to the residence. We
went back, and the call was just -- there was no more calls
that night.

.The ﬁekt day, which would be the 15th, we called her
up that morning. She was upset because she said that we were
going to come by there that night énd we didn'tf It was just
like -- it was pouring down raining, and we told her we were
going to come by there. We didn't. She was upset the next

day.
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We talked to her. A little while of time went by.

Talked to her again, asked her can she still get the four and

~ a half ounces. She said, yesﬂ give her a call back in a

little while.
Q} And this phone call that was made the next day, where
were you -at this point? -

A.. - --At a pay phone at the Navy Base, -the same pay phone or

‘the Navy Base.

Q. *  And then did you receive anymore contaCt'that day fron
LaShawn?”
“A. Yes. That was the 15th. We had spoken to her several

times during the day, making sure everything was set up and
-- four and a half. And after the last phone conversation

that I had with Matt next to me, it was set up and ready to

go.
Q',. And your understanding of the deal was what?
A. That it was for four:énd:a=ha1f;ounces for 47, close

““to $5,000 that we were going to have to pay out.

0. And wherehwas.that money.gpihgyto come from in your

buy operation?
A. It'd come from the North Charleston Police Department
our‘nafcotics*buy‘unit.

Q. .~ Where did you obtain that money from? Did you

"actually get the. cash for.this deal?

A. - I didn't personally. Detective Gould, he ended up
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signing the money out, and he ended up photocopying the
money .
Q. And the money is kept in the evidence compound at

North Charleston? . Where are those funds actually. derived

from?

A, You mean ---

Q. The qash.

A. --- where is it?- It's -- yeah. It's through North

Charleston City. . It's kept din-a vault. It does, yeah.

Q. You signed it out for the purpose of this :drug deal?.
A 55.GbuidESigﬁéﬁlit%Qut:g:' |

0. @-glﬁﬁrréct, -:And-you as.the..case agent.also ---

A. -+ Correct. -Cornéct. |

Q. Okay. I'm just»tryingmtgthring-the,juroré up to
where --- |

A. Right.

Q. --~- to get us back to Reddin Road. Okay. So now

you've got the money.. What's done with the money?
A. The money is then photocopied on a copier. All 47 or
close to $5,000 is copied. And then it's secured with the

undercover, which is Detective Vanootegham.

Q. And the reason the money is photocopied is for what
purpose?
A. Well, it's for the purpose of -- for security purpose,

for one. And also if the deal goes, then that money is found
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on the~person:and,also’we,know’it's our money if it was mixec
in if he had or she had more money.- On any subject, anytime
we do a~buy, either a buy-bust or just'a controlled purchase,

we copy"the money because usually with drug dealers they have

- large amounts of cash and our money is_going_to‘bé mixed in

there.

Q. Now;’;hat was-Vanootegham's role going to be in this
" operation? |

A. She was -- she was the undercover d;iyiné;the.Yellow

" Ccab. We have a yellow cab that's an old "Crown Vic" that's

painted like a Yellow Cab. She was to drive to the location

and be observant with the C.I., with Matt Wallace.

Q. And why wouldn't you let Wallace just go there by

himself and make the purchase and just tell you what had
happened?

A. Because being an undercover police officer there, we

used thét taxicab for. that reason, so that we could have a

police officer there.:
YQ. It's important for you to have an officer present at

all times when you have an informant. 1Isn't that correct?

A, Correct.
Q._ "'Why do you .do that?

‘ A;. . For safety.. For safety if something would go wrong.
If'I can -- say, if.we;werg to get robbed, thefe's a police

officer on the ‘scene; -or if the informant is by himself and
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all of a sudden he gets a gun or .any: weapon stuck ﬁo his

take -- but you've got a police officer also that's going to
be there.
Q. And for evidentiary purposes, isn't it alsb‘important

to have a police officer with the informant?
A. Right.  Especially that. amount of cash. That's why it .
never left Vénobtegham's person. 1t was shown in the

vehicle, but it never left.

Q. And tell us what you did after you received the money

from -the ‘North’ Glarleston -vault and.logged. 4t in jand copied

B

A. At “that time it was turnmed to Detective Vanootegham

‘'when she placed it in a paper bag. At that time they were

getting in the vehicle and leaving.

Q. And where were they to be going?
A. To 1855-B Reddin. Road.
Q. And did you know any parameters of what-was going to

occur on Reddin Road?
A. That ---
Q. Did you know what was going to happen once they got

there, what was the game plan?

A. Yeah. The ‘initial game plan was to go to Reddin Road,

that we were going to get -- when I say "we," the police

department narcotics unit. We were going to get four and a
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half ounces of cocaine for the allotted amount of money that

we had that day agreéd on.

.Q. And during your monitoring of these phone calls

between LaShawn and Wallace, where were the drugs to be

coming from?

A. . From her uncle.

Q. Did she have the drugs?..

A. No.- She -- she stated‘"from,her uncle. "

Q. Were you able to determine who her uncle was.at that
point?

A. No.

VQ. Did she have any drugs in her poséession that you were

aware from the phone calls that were being made during the

~ day and .the day before?

- A. No.

0. - Okay. And then tell us what happened once Vanooteghai
o ‘ _ ' {

got in the cab with the . C.I. That's Mr. Wallace.

A They left out of our office'parking lot, which is on

the Navy base, traveled out on Hobson to Bainbridge --

-actually from Bainbridgé to Hobson. Left out the McMillan

gate, and then left, and went and turned onto Saint Johns, -

pulled up into the parking lot. And I don't know what

" happened after that point as far as...
- Q. - And what time.of day was .this that she pulled up in

" the cab or left in the cab with Wallace, with Matt Wallace?
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.Aﬂ Probably 10:00-ish.

Q. At nighttiﬁe?-

A. Yes.

Q. Okay. And then what happened after she left in the

cab with the informant Matt Wallace? Do you know where she
went?

A. I know she went to -- from»§ia--— from the radio, the
poliéé radioy”thét she was going to Reddin Road. That's
where She was instructed to go.

Q. And how were you monitoring this wholeée operation at

this point? - S

cy e

TRV Thréligh théradis
Q. How were you doing that? ‘CGan you explain that to us?
A. Detective Vanootegham also had a police radio with her

in the cab. She pulled up. When she had the moment whenever
LaShawn was not at the vehicle, she would radio back to us
and let us know what was going on.

Q. And what were you aware of thaﬁ was going on from what
was being broadcast ‘on the ‘police radio?

A. We had to wait. The first time they went up, had to
go to the sﬁore, because she said that -her uncle hadn't got
there yet.

Q. And then did you see Vanootegham and the taxicab leave
Reddin Road af;er that phone call orx that transmission was

made?
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A. No.
Q. . So were they at Reddin Road the whole time, or did

they leave and éome back?
A.  Yeah, they left and came back. They left Reddin Road.

And I heard a statement on the radio that the ddpe wasn't

there, that they.were going to come back. They were going tc

. the store, and: they'd come back.

*Q...- .Did you. see where they wenp wheﬁ'she said they were
leaving? |

A. - No: -

Q. -~ 'Whereabouts areAyou at this poiptﬂof the opération,
physically? |

A. I'm with fj in Seigeant Hux's vehicle.“ It's an

undercover vehicle,_not'marked, no “ppiice,ﬁknbthing like
that. We're roaming the area.and in the area of McMillan,
Spruill, and Saint Johmns.

Q.  Your purpdse of~doing,so is for what reasoﬁ? Ini»
roaming that area, what are you doing?. |

A. " I wasn't part of~thé initialrtakedown.- i wasn't part
of the takedown.. It was roaming, being.iﬁ the area until th
‘deal went. |

Q. And then after Vanootegham went to the store, they

" began to return to Reddin Road?

A. - Correct..

Q. - How are you aware of that?
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A. From her stating on the radio that they were. Paged
LaShawn égainsand'that they were in route back over to the
residence.

0. Had the drugs arrived at the residence at this point,
to ydur knoWleage?

A.  They went to the store and came back and that's --
‘exactly. When Vanootegham called -her, made the call with
Métt'Wallace while they were at the store, she stated Shawn
said on the phone tﬁat her uncle was near, that hé'd be there

in a matter of minutes. So that's when‘Vanooteghamyand

» '.;:f' :. AR oy 'i_:"e'::: R AN Tmmr g s o , R I .
Matt  Walldce weént. back td the' house:. -ui:

Q.- And weie you aware of what type-of wehicle the uncle-

would be driving?

“A. I don*t recall who said it-.on .the radio, but someone

did come across the radio and stated an older model Cadillac. -

Q. Do you know what color the Cadillac is that you were

expecting to be arriving?
A. An older model blue Cadillac.
Q. Did there come a point in time when you saw an older

blue Cadillac in that area?

A. Yes.
Q. Okay. ‘When was that?
A. When me and Sergeant Hux turned off of McMillan onto

Spruill, made a left, going toward Cosgrove, we seen an older

model blue Cadillac. Couldn't tell if two people was in the
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car. T mean, of course, there was a driver. Someone was in
the driver's seat. It was leaving off C0sgrové,'¢oming onto
Spruill. |

At that time mé and HuxAstated_to each other, "That's
the old model blue Cadillac."™ We turhéd ;round( cbme back
down Spiuill,-and at thatitime we got stuék at tﬁe light.

And.as_he'was:comingvdpwn, he turned off McMillan.

. Saint Johns and McMillan,. if you look, you can come off -- a

soon -as. you cross the railroad tracks, you can see down Sain
Johns. |

As we turned onto Saiﬁt Johns, thefe was a car sittin
on the'side of-;hé,road next to»the hedges. . As Qe ride by

it, that looks -- we étated to»éach other, »That' looks just

like the car that just passed us." Couldn't .tell if no one

was in it at the time. We paésed-by it-and-‘ﬂeﬁt;on»further

down.

Q. When you first-passed the car on McMillan, could'you

see who was driving or the occupants? Any description

whatsoevexr?
A, No..
Q. Okay. What, if anything, was unusual = about that blue

- Cadillac being parked where it was on Saint.-johns Street?

. . The cCadillac pulled up. No one was a xround the
Cadillac at all. It was parked next to the Iedges, off the

side of the road. It wasn't in a driveway. It was just
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‘ parked off the side of the road next-to the hedges.
Q. Does that appear to-be a valid parking spot or a

‘'parking spot that would be used Commonly by people there?

A. No.
Q. Why is that?
A. Well, there was not a driveway there. There was no

ruts to it. ' The ground did not look to appear to be where
" cars were coming in and out.
Q. aAnd if people were ‘going to visit someone, say on

Reddin Road, would there be ample parking :space on Reddin

1 *Roéad to goivigit ‘someorie ‘and ‘pa¥k youmicar?

1 "a.  To'the hoises thére, yeg. ' .-

0. And so-what caught your attention about thig blue
Cadillac being ‘parked ‘in ‘the grass near the bushes?

A. There's no other cars parked -around it. This Cadillac
pﬁlled up. We had a description of a Cadiilac, older model
Cadillac. This car pulls up. We do not see it stop. By ﬁhe
time ‘we're turning off McMillan, it's already-gtopped and

sitting on the side of the road.

0. And then tell us what happened. as you.go by the
vehicle.
A. As we go by on Saiht Johns -- I was with Sexrgeant Hux.

He's driving. We just drive completely by it. Couldn't tell
if no one was in the car at the time. Didn't want to slow

down because everybody -- well, not everybody -- lots of
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people know our vehicles. We :ode on past it, come back

“around, and sat a few blocks away -- or, I mean, & few
seconds. | |

Q. A few seconds away?

‘A Right.
Q. | And why were you- parked that .closg to that vehicle in

that area?

' A." . To make sure if anybody had come back to'the;vehicle

we'd see it, we'd observe them, or if anybody was still goinc
to get out of the vehicle..

Q. - Where was the drug deal to occur in relation to where

"that car was parked?

A. It would be to the left-hand side. If you're oﬁ Saint
Johns, driving éway from McMillan Avenue, phe cut waé right
here. |

Q. And can you describe this cut for us? We'ﬁe heard
that quite a bit. What is the cut that théy’re talking
about?

A. The cut, it's a opening in‘the bushes, the hedges,Atﬁ.
‘bush. It's alongside dfvthis road here where thé-house is,

the ébandoned house, and it's an opening. where you can walk

- through the hedges without being stopped.

Q. Okay.. And-then what-happeped_qftermyqu passed the

vehicle and set: up 'your surveillance? . pid you have any othe

- transmissions. on-the radio?
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ALFRED KUECHLER, JR. - DIRECT EXAM. BY MR. BOURDON : 322

A, " At that time Vanootegham gave the signal for the --
basically, the dope is there, that the arrest had to be made.
Myself and Sergeant Hux then -- he drove up to the front of
the Cadillac where it was parked... He got out and started
walking away. I stayed with the vehicle. And no one else
came back to the véhicle.

-Deﬁective-Morris also pulled up. He went to the back.

And at that time I heard commotion. on the other side of the

" road -- on the'same:side of the road but further down.

When I sayj"commdtion," "police." People yelling

A

MpoLlice . T T SEA e e

Q. And then did you ever ‘get out. to go where-thg~suspects ‘

‘were arrested?

“A. No.

Q. Did you have any other contact with Mr. Battle that
day?

A. No.

0. Oor that evening?

A. * No.

Q. Were you able to determine whose vehicle that was that

we're talking about? The Cadillac?

A. Yes.

Q And who owned the vehicle, through your investigation?
A, | Evelyn 6r Earnest Battle.

0 ~Okay. And did you come back with an address to where




1334

]‘.

3 as

CRD O 3

o N o B s N A 5

ﬂ

LASER BOND FORMD @ PENGAD » 1-800-631-6989

10 .

11

12

13

14

15

16

17

18
19

20

22

23

24

25

P 0 B oo »oO B
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that car was registered to?-

A ¢ 37-A Radcliffe Circle.

Q. © Where is that? 1Is there a city that's given?
A, Charleston. - -.-

Q. And were you able to confirm;thaﬁ that was

Mr. Battle's residence on Radcliffe?

A. Through the run of-theztag;-that's where I confirmed

- the address -on there. He did give another address on the

booking.

Q. okay. And then what other involvement did you have

with this case in terms of this investigation? Did there

come a point in time whén you had custody of the drugs that
were found that evening?

A. Yes.

Q. I want to hand you what's been marked as State's
exhibit.nuﬁber 13. Can you take a look at this, please?
(The witness reviews exhibit.) |

Do you recognize that.gxhibit?

Yes, I do. |

How do you recognize -it?

Through the BEST kiq.

Okay. Please explain that to the jury.

The BEST kit which was -- is 'a container bag that

- cocaine or any other controlled substance has to be placed :

“and sent to Columbia to SLED. That night Detective Campbel:




LASER BOND FORMB @@ PENGAD + 1-600-631-6989

10

-‘12

i3
14
15
16
17
18
19
20
21
22

23

.24

25

3351

*ALFRED»KUECHLERY JR.. - DIRECT EXAM. BY MR. -BOURDON . 324

sealed the bag, had the cocaine -to begin with. And I, being
the cése agent, dropped the cocaine, the BEST kit,’off at
North Charleston City Hall evidence room.

Q. Okay. And whén did you do that? Do you remember when
you dropped that off at the evidence compound in North
Charleston? ‘

a. It was the day -- it was after twelve olciock; so
being the i6th, later on in the morning. And I'd say, you

know, three o'clock, later on after all of our papeiwork was

-‘done.

Qi urWaswanyone:there: when you-dropped.it:off at the drop : -
= box? v . D - R

A. | No.

0 ‘Was Mr. Hardin there at the time?

A No, he wasn't.

Q. Is that posted in during ---

A During. usually business hours, 8:00 to 5:00.

Q You're sure you put that into the evidence drop box.

Is that correct?

A. Right. The drop box that's located in the door, metal
door, not the mailbox. Because you have to drop drugs and
guns in the top drawer.

Q. Why do you have to drop them in the top drawer?

A. That's just policy of North Charleston Police

. Department.

\
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Q Are you familiar with that being a secure facility?

A. Yes.

Q. © That drop box?

A

. That's correct.

0. " And have you had a chance to examine those drugs toda:

or to look at that~package?

AL Yes..

Q. Does it appear-to be in the same condition as when yo

submitted it to Mr. Hardin's office?

.” . .
A. -Other than it not being in a -- an envelope. That's
the way I dropped it.

0. What kind of envelope did you have it in?

- A, ~ It's a -- likera manmila -- well, that's not really th

color. It's a standard clasp envelope. That's where it goe:
into. And as far as --- I didn't open it. .I -dropped it
straight into the door. And this is usually -- through my

experience, this is always placed inside that envelope, and.

-+ dropped it inside the ‘door.

Q. 'Now, -did you observe Detective Campbell placing'that'_

into the BEST kit, or did he:rgive it to you in the BEST kit?

A. Yes.

fQu : And by doing so, was the bag sealed'as'he gave it to
you? _

A. He-placed it -- he placed it in the -- in the
envelopé. ‘It was sealed. We did our -- when I say "woxk, "
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the paperwork and everything at the table and he was dealing

with the cocaine.

Q. And who was present during the field testing of it?

Did you observe the field testing?

‘A. . No,-I didn't.

Q. Okay. When you received the BEST kit from

Officer -Campbell, describe the conditions. The cocaine

: that's in there, was .it in ‘the BEST kit?

Correct.

:In a blue:clear bag?

Correct. Slodweipposio 0 oyl
-:Anﬁithaﬁwb&ﬁewcléar bagwas placted in avménila»fdlder?4

It was placed .in :a -brown -or tan clasp envelope.

And that was similar to the.ohe that Agent Miller had

in his possession on the witness stand earlier today?

y: ‘That's correct.

Q. Did .you £ill out any evidence forms in relation to the
documents or to the drugs that were placedginto evidence?

A. . Yes. 'The -- yes. The chain of custody, showing that

I had dropped it.off.
Q. And that would be this? Okay.

MR. BOURDON: I guess I should have that marked.

(Stéte's Exhibit No. 17 was marked for
identification.)

Q. Would you take a look at -that, please?
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A, (Thelwitﬁess reviews exhibit.)

0. . Is that part of the evidence tag that you submitted in
that case? | 4

a, Yes{.it is.

Q. Okay. AIs'that’sdmething.you"re required to be placed.
into evidence? | | |
A Yes. .This is required to be placed in with evidence
that -is placed into the box.

Q. - The drugs were actually recovered at what time? Was

it on the 15th?

A. Looks like the 15th.

Q.  . Okay. And some of the paperwork was not completed
until --- | |

A Till after twelve. o'clock.

0 After midnight?

A. Correct.

o) And»whén were the drugs found? Before midnight-?

A Correct. . | '

Q Okay. And did you have any contact withlthé defendant

at any point in this investigation?

A. - No, sir.

Q How about with Lashawn?.

A.  No.

o} Or -Mr. Nelson?’ : | o
A Né.



LASER BOND FORMB @ PENUAD » 1.800-631.6989

10

11

13
14

15

16

17

18

19

20

21

22

23

24

25

339l

P

ALFRED KUECHLER, JR. - CﬁOSS-EXAMJ BY MR. MCGUIRE 328

Q. Is there anything else that you wish to add in {
reference -- well, I'll strike that question. 4

MR. BOURDON: Nothing further at this time.

THE COURT: Cross-examination.

CROSS-EXAMINATION

BY MR. MCGUIRE:

Q. You never saw Mr. Battle with any drugs, did you?
. A, No.
Q. In fact, the only person who.could testify to that

would be Eddie Nelson and Shawn Floyd. . Is that correct?

A. ‘To my'knowledgeu;' ot

. Q. You -indicated -in those telephone conversations that

Shawn was actually negotiating prices, wasn't she?

.A. Yes.

Q. aAnd she was in control of naming the price,‘wasn't
she?

A. She would call back. When we called her the first

time, she would call, figure out a price, and then call us

back.

0. Right. You said after doing some adding she came up

" with a price for you?

A. Well, yeah.

Q. And you heard over the wire that when she counted the
money she told the undercover officer, Jennifer, that they

were short?
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“A. - No.

You -didn't ‘hear that over the wire?-

A. "No.

'MR. MCGUIRE: . That's all.I have for you., Thank you..

THE COURT: Thank you. Let me make sure I understand.

.. You said you put the evidence kit .-- the BEST evidence kit,

you put that in the drop box at the evidence room of the

. North Charleston Police Department on the night this

-~ happened? .

THE WITNESS: Yes, sir.

THE COURT: All right. Thank you very much. You can

| step down.

(The witness is excused from the witness stand and
leaves the courtroom.)

"THE - COURT: Do you have another witness?-

MR. BOURDON: . Your Honor, we have another witness.
Shé'll be called at 69,tomorrow,Janother-witness at 9:00 in
the morning.

THE .COURT:  Are you through for.theﬁday?

" MR. BOURDON: Yes, Youxr. Honor. This would be a good

place: to stop.

THE COURT: - All right. Members of the jury panel,

~we'll stop then for the evening recess. 1I'll let you go

home.

Again I tell .you not to discuss the case with your
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}“1look’ at-EemiSo” you  cafi’ descrihsd

el L S 330 ‘

family, friends, or anyone else. If they want to know what
you're doing, you tell them that you're on the trial, you're
on the trial jury of a case, and the case is going on, and

the judge -- blame it on me -- the judge specifically told

you not to discuss it with them. You can tell them all abéﬁt N
it once it's over; but until'it.is over, you cannot discusé |
the case with anyone.

= - 'If anybody contacts you, calls you on the telephone,
stops you on the street, wants to talk to ‘you aboﬁt'this |
.case, you find out who that pergson is:if you can. Get a good
“Ehémito me, thét‘:-f -p.éirson to
me, and let  me know about it, and I;lleéal-ﬁith thém after
that .-

But no one ‘should influence 'you, your decision in this
case, except through'the testimony ‘and the evidence that's
given to you here in the courtroom.

So if you would give your notepads to the bailiff here
as you leave,_we'll keep them here. "They're locked u§
overnight. They'll be given back to you tomorrow morning.

Have a nice evening.

- Excuse me. Nine o'clock. Nine o'clock‘tomorrow
morning. Thank you. Nine o'clock tomorrow morning.

(Whereupon, the jury leaves the courtroom at
approximately 5:15 p.m.)

THE COURT: How many more witnesses have you got?




1 : MR. BOURDON:. Jus;ﬁone,;Xour ﬁonor,
E}_ : | 2 - THE COURT: . Just one? And,Who is that?
a3 —_— o
3 . MR. BOURDON: 1In light of our testimony,this morning,
4 that would be Ms. Merritt.from thgTSLED_lab.in-Columhia.
5 A'l THE COURT: I wasn't rég;;ﬁgrxied about - her. “But
6 | anywayr5okay,@;Youﬁrealize'you"ﬁéyen't.put 13 inl It's not
Eg | 7 been accepted-into evidence yet.
!t% . 8 | :MR. BOURDON.:. - xouﬁgHgnor,Ain light of.the égurt's
E; ) 9 | concérnAthis'morning, I thought a complete.dhain'would be
‘ L 10 | 'advi-sabie - . | |
11} THE COURT: Well, okay, but I really - but anyway,
' | 12 | that's fine. That's fine. If yo_u"Vé got her coming, good.
{j 13 | - That's good. |
. 14 |- . But anyway, I wantltb asﬁrthe éourt.répotter about
g} 15 ~ this. - Because I Qrote down»in-my_notes, and i could have
Ei ' 16 been wrong, bqt.I wrote down in my notes ;hat Mr,‘Hardin saic
- § -17 | -- well, I guess thgpis.right -- th;ﬁlhe got it out of the
2 18 | box on July the 20th is what I wrote down.
i' 19 - - MR. BOURDON: . It was gitting in therevfrom the 16th t¢
g 20 | the 20th. That's when hg did his paperwork on it.
E} ~§ © 21 o “THE;CQURT: Okay. Aall rightﬁ I juéﬁ waﬁted to make
3 22 sure that.I was getting it right. I wrote it down that he
L: »f 23 } got it out on,the,iothi But,. apparently, you know, the
24 | contention is that it was in there from the 15th or the 16th
. 25 | to the 20th.whennhe got it out. I would have thouéht they
fi _ S B
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would have got ‘it out every day. - Okay. : All right.

MR. BOURDON: In light of that, I would move for

admission of State's 13.

THE. COURT: Well, we'll do that in front of the jury. i

MR. BOURDON: Yes, sir. But, I mean, legally
speaking) I thirnk the State has -proved its chain of custody,
given Mr. Hardin was present while --- -

THE COURT: Anything you wint to say about that?

MR. MCGUIRE: Well, I don't think I need to be heard,

" "THE COURT:-“Well, T’ think¥Efie thain has been

T,

But, now, I'm not telling you. - .If you want to bring

"that person from Columbia, you 'can.

But in my opinion, the chain has been sufficiently
proven that it was in the custody and control and the lack of

any opportunity for tampering with it or anything of that

" sort.

So based on the record as it now stands, if you move
tomorrow morning -- unless I change my mind, but I don't
think I will. But anyway, I would admit it into evidence in

front of the jury.

MR. BOURDON: Yes, Your Honor. But for purposes of
our evidentiary hearing, Ms. Merritt would have to drive two

hoﬁrs from Columbia in the morning.
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THE COURT: Like I say, I'm satisfied at this point

- that the chain has been established to let it in.

MR BOURDON: Yes, sir. And I would move forAits
admission at this point. | | |

- THE COURT: -Qkay. well, all right. But you have to
do that ‘in front of the jury, YOu.kndw, tomorrow morning. .

The evidence has to be admitted_ip £ront of the jury. So,

,‘yoﬁ know, - unless something changes between now .and then, I

‘'would admit it into evidence tomorrow morning in front of -the

jury. . Okay?

MR. BOURDON: Yes, sir.

THE COURT: All right.

. MR. BOURDON: Thank you.
THE COURT: All right. Anything else?

MR. BOURDON: No, Your -Honor.

THE COURT:' All right. Now, Mr. Battle.

THE DEFENDANT: Yes, “sir.

THE COURT: I think it best for you to stay with us .

overnight. So I'm going to put you in the custody of the

Sheriffls department, and they Will have you in custody until
tomorrow morning nine o'clock. |
0f course, either of you, you'll have access to him
6ver'the evening recess.
_.%nd anytime they want tovtalk to him or have anything

to do with him, y'all make sure that he's available for them.
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MR. MCGUIRE: Your Honor, I'm not sure if you would

consider this, but I do have a consent order from the
bondsman in which he does agree to stay on the bond till the
end of thé case.

THE. COURT: I'm not worried about the bond. I just
think that at this point in the trial it's best for him to
stay in custody.

" Thank you very much.

_ MR. MCGUIRE: AThank~you, Your Honorx.

. (Whereupon, the hearing was recessed to the following

day, Friday, June’ 8, 2001] at 9¥00 d.m)

IS E RS b BT 3 5




1 . (On Friday, June 8, 2061, at appfoximateiy .

: 2 9:00 a.m., the defendant being present with counsel,

I 3 the hearing reconvened, and the fpllowing ﬁrgqeedings were

4 had:) |
5 ' . THE;COURT:  All right. Are yéu“readY?
6 N MR. MCGUIRE:. Yes,.sir._-
7. . .' THE COURT: Bring the jury in.
8 {Whereupon, the jury returns to the‘courtroom»at.

i o :
£§ 9 approxima#ely.S:zo a.m.)
{3 , 1001 - THE .COURT: We haveuthe‘jurf with us now in the
) 11 jury-box. Mr. Battle is present, along withuhisbattorney.
{j 1é ‘ I hope you had a pleasant eveﬁing.' We'll cohtinue now
i; 13 . with the trial.

. 14 Let's see. Do you have another witness?

15 MR. BOURDON:: Yés, sir. Your Honor, the State would'

E§ 16 | call Denise Mexritt.

, E 17 ' THE COURT: 2all right.
Eﬁ 2 ia " (Ms. Merritt enters the courtroom.)

, 'z 19 | | : . DENISE MERRITT,
g; é - 20 being first duly sworn by the Clerk,. was ekamined and
g} § 21 testified as followé:

3 22 | - THE CLERK: Please be seated. Watch your sﬁep.

£: 23 | Please state your full name for the record and spell your
o 24 last.
1- i L;zs o THE WITNESS: Denise Merritt,
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DENISE MERRITT - DIRECT EXAM. BY MR. BOURDON : . 33s

M-E-R-R-I-T-T.

DIRECT EXAMINATION

BY MR. BOURDON:

=Msr Merfitt,Awhere are you employed?

South Carolina Law Enforcement Division.

And whereabouts is that building located?

On Broad River Road in CSlgmbia{ South Caﬁolina.
And what is your job title -at SLED?

Evidence Technician.

.And can youfegplain briefly what an evideqce

A. Offidérs thHroughout the. State: cfime_ in an& bring all
the evidence for the lab. And my job is to loé it in, to
separate it to the different departments that it goes jnto.
And if I have to, take custody of it. If not, the officer
places it into a sealed box; such as, we. have a drug box, a
tox box, and a trace, and...

Q.- m“‘So in-your depdrtment it's broken up into blood
evidence that ‘would be analyzed or trace evidence and

fingerprints that would be analyzed and then

narcotics?
A. . Yes, sir.
Q. And how do you handle a narcotics case when it comes

into your office?

A. Narcotics cases are in a BEST evidence kit which is ir
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an envelope when they bring it in. BAnd then we have to open
the envelope.up, which in that case is a sealed --

heat-sealed pouch. And that's where the evidencelis

E

Q. Okay: And how long have you worked at SLED?
A. Nineteen years. |
Q...  And how.many pieces of evidence have‘you grocessed

during that time, in.a ballpark?

A. I've been..in the evidence department for five years.
c-And, I mean, it's just -- I don't know. 'Thous§nds.
Q. And is it a set procedure no matter what type of

evidence; or depending on:what kind of case it is, is there .
set procedure that .you go by?

A. . Yes, sir.

0. - Tell us What:happen51when an evidence téchnician woul«

bring evidence to you at your place in Columbia.

A, ~ The first thing we'd do is we would take the evidence

out of the -- well, we would take the heat-sealed pouch out

of the envelope. I would get the evidence sheet that has al:

the -information on it and type that into the computer. Aand

then it also has a form that we have to notarize, if it

hasn't already been, saying the chain of custody, saying

where that evidence. has been.

; Q;*‘ And did you have:an occasion to examine the drug

evidence or receive the drug evidence that was submitted in
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the case in court here today?

A. The only thing I do is log the evidence in.
Q. And did yoﬁ have a chance to review your records to
. see if, in fact, you - had logged this e&idence in our case : ;
today? |
A. Yes, sir.
0. Ms. Merritt, I hand you what's been»marked as State's .-

exhibit 13. If you will look at that, please.

A, (The witness reviews exhibit.)
LQ. Dd}Yéu recognize that as the narcotics evidence that
“F was su;bmltted fr-ENiS casEr T . eo
fYés,*éif. e AR B Sl e AL
aAnd when did you receive that evidence?
It was received on July the 28th of 1999.
And who gave you that piece of evidence?
‘Mr. Hardin with North Charleston PD.
Are you familiar with Mr. Hardin?
Yes, sir.
And how often do you deal with Mr. Hardin?
He usually comes in about every other week.
On this date Mr. Hardin came in with that piece of
evidence?
A. Yes, sir. |
Q. And tell the jury what you did when Mr. Hardin

presented that to you.




[ _ DENISE MERRITT - DIRECT EXAM. BY MR- BO'I'JI'QI-)ON-_ | | 33
gé 1| A. . It's a standard procedure. What we do is, we'll --
E} - 2| I'1ll get out the log-in sheet; ﬁake sure that the heat-sealec
| -3 - pquch that is invhere, this red tapé,_is sealed; and I'll loc
-4 1 iﬁfin and notarize the chain of custody. And then he drops
5 | it into our sealed drop box which is like a mailbox but it
6 has a lock on it and no one:.can get in -- into,tﬁat.except
7 " our -- except the supervisor dffthe drug lab or'our-captain.
E% 8 |.0Q. :Okay; ;:And in’this~case3you had custody:of the BEST
.f 9 kit itself while you were logging in'the-infdrmation?
££ 10 A. Yes, sir.
~ 11 Q. And where do you log it into? Is it/a computer
i; 12 system ---
E 13 A.  Yes, sir.
'; 14 | 0. . --- or how is it logged in?
1; 15 A. It's logged in a computer.-
16 - Q. And where is Mr. Hardin while you're processing this
g 17 | piece of evidence~to put it-in.the computer?
z 18 A. He's in front of my desk.
i 19 .}~ Q. And then who put the drugs back into{this evidence
g 20 drop box?-
%‘ 21 A. Mr;fﬁardin.
[j : 22 Q. Did you observe -him do that?
‘ 23 A. Yes, sir.
24 Q.  Okay. 2and then, as you stated, the only people that
i} 25 have access to the drop box are who?
E; . T _
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A. It is the drug supervisor and our captain and -- and

our administrative lieutenant.
Q. And then it stays in the drop box until what point?
A. Until they -- until Michael Miller, in this case,

comes down to pick it up.

Q..  And after that. ---
‘A, Until the drug analyst .comes down to...
Q. Yes, ma'am. And after that do you have any further

--contact with this piece of evidence?

A. No, sir.

- MR, “BOYRDON: < ‘¥You¥ ‘Hefor,sat/ this point Iiwould move .
for admission of exhibit 13.
THE COURT: Any objection?” ‘

. MR. MCGUIRE: I would still-maintain my Rule 6

- objection, Your Honor.

THE COURT: All right. I appreciate your position. I
overrule your objection. Number 13 will be admitted into
evidence.

(State's Exhibit No. 13, previously marked for

- identification, was received in evidence.)

MR. BOURDON: Your Honoxr, I -have no further questions
of this witness.
THE COURT: Any cross-examination?

MR. MCGUIRE: No questions. Thank you.

THE'COURT: Thank you very much. You can step down.
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Appreciate your coming. If you don't mind telling me, where

did it go; where did exhibit 13 go?

THE WITNESS: Right here.

THE COURT: Gdod}'okay. That's good. Don't want you

to walk out with it.

THE WITNESS: Oh, no.
m(Laughtéf;) | |
(The witness is excused from the witness stand and
leaves the courtroom.) . . .

THE COURT: Any other evidence from the State?

MR. BOSNAK:  No; sir,‘Your Honoxr. At this time the
State rests.

THE COURT: .All right. -Méﬁbers~of the jury, I need

'you'tO'go to the jury room for a few minutes if you would,

please.

'(Whereupon, the jury goes td :he jury room at

" approximately 9:27 a.m.)

THE COURT: All right. Any motioms?

" MR. MCGUiRE; Your ﬁonér} I'm not sure if my motion

would be“préﬁatﬁfe”éiﬁcé,las I understand it, I'm going to b
allowed to éontihﬁe to:éfossfexam{né‘Shéwn Floyd regarding
the tape and the transcript that.wefve'preparédg I'm fine
‘making it now if you want me to.

THE COURT: All right.

"MR. MCGUIRE: I would make a Rule zéjmbﬁion for a
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directed verdict.

THE COURT: Oh, I'm sorry. I see. Well, is your

position that you did not get -~- that that's part of the

State's case, so to speak?

MR. MCGUIRE: Yes, sir.

THE COURT: Well, I guess we need to do that then.

We're premature then. Is she available? Bring her back in.

MR. BOSNAK: Yes, sir. But the ‘State's never put
those tapes into evidence, Your Honor.

THE COURT: I understand-that but he can

:cross examlne her on the ba51s of that tape He;digp't_get

¢

the opportunlty to do that yesterday

'MR. BOSNAK: ,Two th;ngs, Your Honor, we'd like to

bring up. We don't feel like the proper foundation has been

laid for those tapes.
THE COURT: What foundation is that? He got the tapes

from you, I presume, pursuant to the discovery. Right?

~MR. BOSNAK: Yes, sir. But no chain of custody has
been established for the tapes either.
THE COURT: I don't think that that's necessary for

that. . All right. Anything else?

. MR. BOSNAK: And the other thing would be under
Rule 106, under the Rule of Completenessf Mr. McGuire wanted
to leave certain parts of those tapes out. The State's

position is: If he plays any of that, then we get to bring
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that other information in.
THE COURT: Well, what part is left out? The part
that's inaudible?

MR. BOSNAK: The part that Mr. McGuire was complaining

about earlier oh because it's the part :with Mr. Battle

'spe;kiﬁg‘iﬁﬂthefe;: And ﬁe’ﬁad,§aia-that;‘you know, that

should not ‘be jistened to, that type of thing;'because it was

his understanding”thati you know, the tapeS»wgrg just

:Vcbncerﬁing LaShawn and thé"Ebnﬁideﬁtial'informant

Mr. Wallace.
THE COURT: Okay} ' Well, I appreciate what you're
saying, but I should'ﬁdw let you play those tapes--- that

tape that I have suﬁpiéésed? Is that what you're saying?

MR. BOSNAK: Yes, sir. I'm saying that we should be
able --- |
THE COUﬁT: I appreciate your position. I deny your

motion. Anything else?

MR. BOSNAK: No, sir. That's all.

- THE COURT: A1l right. Bring her back in:then.

MR. BOSNAK: Bailiff, pleasé bring LaShawn Floyd in. .

MR. MCGUIRE: Yéur Honor, may I have Mr. Douglas pass
these out to the jury? | _ : e
THE COURT: I'll let you do it, or do you want him to

MR. MCGUIRE: I'd rather do it.

THE COURT: Okay. I'1Y let you do it:
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MR. MCGUIRE: 1I'll do it.

MR. BOSNAK: Well, Your Honor, are we going to play
the whole tape, or are we just going to play portions of it,
or what? |

THE COURT: Whatéver he wants to play, to start with.

MR. BOSNAK: Well, it hasn't been entered into

evidence. T don't know why we need to hand out the whole
transcript to the jury, Your Honor.
- THE COURT: You're going to play everything that's

shown on that transcript. _Right?

MRy MEGUIRE:r .Yes, sir.

P

l-QJMsﬁmElbyd?quers;phg;¢gé%tfooﬁ.j
n:THﬁ;CQURT: all ;;ggg,, gréngAﬁhe jury back in.
{Whereupon, the jury returns to the couftroom'at
approximately 9:31 a.m.)
THE COURT: All right. Well, let's see. Dées the
State wish to call any more witnesses? You're through,
right?

"THE COURT: All right.
But, now, you were cross-examining the young lady
LaShawn -- I forgot what her last name is.

MR. MCGUIRE: Floyd.

THE.COURT: Floyd. 2and you didn't get to finish thét

yesterday because we were having a problem regarding the
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tape. We're going to get back to that now.. .
' So, Ms. Floyd, if you would come back up, please.
You're still under oath.

LASHAWN FLOYD, =

previously~duly’sw0rn by,the Clerk, resumed the witness stanc

‘and was -examined and testified further as follows:

THE COURT: ‘Members of the jury panel, the reasoh'that

I did not- allow the playing of the tape yeste;day was that T

'fcouidn't-underétand, couldn't-hear»or'understand, practically

~

anything really of what was being said on the tape, and I
thOught'that would just be confusing to you. It certéinly'
was confusing to me. You know, it didn't give me any.

information about anything as far as this case is concerned.

And I requested that Mr. McGuire, the attorney for

Mr. Battle, attempt to have Someone transcribe that tape.

And over the evening recess, he has done that, and he's

-prepared these papers.

And I'll let you pass out a copy to each one of the
jurors. Go ahead,:Mr. McGuire.

MR. MCGUIRE: Thank you very much, Your Honor.

THE COURT: And what I'm going to tell you is: Nobod:
is vouching for the accuracy of this in terms of that this i
exactly accurate. . It's for you to decide what, if anything,

is said on that-tape. 'Now,. in an-attempt to assist you in

‘that, Mr. McGuire has had someone -in his office pPrepare this
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document, these papers that are being handed out to you, and.

you can follow along. Everybody got one? Are you missing

one?

THE FOREMAN: Yes, sir.

MR. MCGUIRE: I've got another one.

THE C€OURT: Everybody has one. All right.

Now, again, I'm telling you that what's on this paper
is not necessarily -- nobody .is Qouching for the accuracy of

it. You-have to listen to‘the,tapei You can use it perhaps

‘to assist" you HAn trylng to: undexrstand. what s belng sald on

what,-lf anyth1ng,~was~sa1dson that tape.
Anybody else want me to say anything about that?

MR. MCGUIRE: No, Your Honor.

THE COURT: All right. Go ahead.

CROSS-EXAMINATION (CONTINUED)

BY MR. MCGUIRE:

Q. Shawn, you do remember setting up this drug deal ---
THE COURT: One question I have before -- at the end
where it says ---

MR. MCGUIRE: Its ends there, Your Honor.

‘'THE COURT: On the very last page there's a sentence

that says: "Conversation ends briefly and resumes."

"MR. MCGUIRE: Oh. I spoke to the paralegal who typed

this late last night. The conversation does end.
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THE -COURT: -It ends?. .

MR. MCGUIRE: -Yes, sir.

THE COURT: That "briefly and resumes" is not accurate
as far as' you're concerned?

MR. MCGUIRE: That's correct.

'THE COURT:. All right. Go ahead.

BY MR. MCGUIRE:
Q. And, Shawn,fyqu‘re still under oath. You do remember

Setting up thiS'diug deal with Matt Wallace?

A. Yes.

Q. | Aﬁd that was on the telephope.:_Right?

A. . Yes.

Q. : Okéy.' Yeﬁ‘teil'me.}—'weil; let me let yOu 1isten to

this, and then we'll talk about it.
(A portion of the tape is .played.)

_THE;COURT: StOp_it right there. Hold it just a

second.

(The tape is stopped.)
THE COURT: = Are you going to play it all the way
through?

 MR.. MCGUIRE: Yes, sir.

- THE COURT: Come on down here and get as close to thi

~as you can..

THE CLERK: I've got the mike on it, sir.

THE COURT: = Can you-all hear over there okay?
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(Members of the jury respond in the affirmative.)

THE COURT: Okay. Go ahead.

MR. MCGUIRE: Thank you, Your Honor.
(A portion. of the tape is played, then stopped.)

MR. BOURDON: Your Honor, is there going to -- I hate

- to object at this point, but 'is there a question coming from

this tape, or are we just going to. let it play and then ---

THE COURT: . I assume he's. going to ask her some

questions about that.

-~MR..MCGU;RE: I'm going to ask her a lot of guestions
about ‘tRat . “IHT '
THE COURT: Okay.

‘MR “BOSNAK: Well, -why don't we play a little bit and

let him ask a question and play a little bit moxe?
THE COURT: I appreciate your suggestion. He's going
to play it throughout. Somebody start' it back.

MR. MCGUIRE: Thank you, Your Honor.

BY MR. MCGUIRE:

Q. That is you on the tape?
A. Yes, that is.

(A portion of the tape is played, then stopped.)
Q. ‘Shawn, 1ét me ask you some guestions about that part.
Basically right there on the phone you're telling the
informant that you sold drugs the night before, aren't you?

A. No, I did not.
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'Q. No?

A, To.
Q. You didn't say on page -- do you have a transcript of
this?

A. - No, I don't.

Q. . . ,(Counsel tenders. document to the witness.) On page

five did you say, "Okay. I ended up meeting this dude. Dud

had wanted.four." Right? Did you say that?

A. Yes.

Q. Aﬁd,ﬁfour" means four.ouﬁces of cocaine, doesn't it?
A. . Yeah,

Q. Yeah. So you met a dudé the night before and he

wanted four ounces'of cocaine.. Right?v

A. Yes.

Q. And a little bit farther down you say, "So I handled

that because I already .had this:“ Right?

A. . That's not what I meant,italk;pg to him on the phone.
0. Well, let me ask you this. ‘Al right. .Déwn the page

you said that "he.had.wantéd three right after that.® Right

A. Where? ..
Q. . Towards the bottom it says: "All right. Somebody
else put me -- said they had want three right after that.r

Right? Right here.
A. Uh-huh.

Q. Okay. - And then the ihformant'Says, fRight.f Aﬁd yo1
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say, "So that's what I had did." Right? That's not you

talking about a drug deal?

A. I'm saying it, but I did not sell any drugs.

Q. These are your words, but you didn't sell ény_drugs?
A. No, I did not.

0. But these words seem to indicate a drug deal. You .

'{déh'tfaiéagree with that; do you?"

A. " I agreed to set it . up. That's what me and him talked .

about.
Q. = - .0h. ‘S6"you're just setting up ---
A. That's right.
Q. ‘--- other’ drug déals?
A. I -- I never sold any drug. I-talked- about it on.thé
phone. |
MR. MCGUIRE: Okay. Well, let's keep going.
(A portion of the tape is played, then stopped.)

Q. Now, Shawn, was that you talking about your child in

the house?

A. Yes.
Q. While you're setting up this drug deal?
A. - Yes.

MR. MCGUIRE: Okay. Okay, Shawn. We're on the bottor

of page six.
(A portion of the tape is played, then stopped.)

Q. Shawn, let me ask you about that. When you say, "Oh,
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I am going to,kill this little fucking girl. My house ié so
fucked-pp,nlwho are you.talking_abouﬁ? |

A. ‘My daughter.

Q. Okay.'(Now, yésper@ay yog.seemed to be -

MR. BOURDON: I'm going to object to the relevance on

that part ofAthé questioning.> It doesn't have anything to do

with this drug case.

THE.  COURT: Ask another question.

MR. MCGUIRE: Thank you, Your Honor.

BY MR. MCGUIRE:

Q. Shawn, yesterday you seemed to be very reluctant to
say any curse word whatsoever. But you've cursed before,

haven't you?

A. Yes.

Q. But this is how you really talk. 'Right?'

A. I talk how ever. |

Q.. qu.ever'ié on that taée. kight?

A.. -I talk how ever I want to télk;

Q. - How do you want to talk when fou're setting up drug

deals? Like this?

A. I talked like that. You hear me on the tape. I

. talked like -- I talked like that at that time.

Q. But now you're a completely changed woman and don't

talk like that anymore?

A. I don't need to be a changed woman and don't talk like



LASER BOND FORMB ) PENGAD « 1-500-631.8989

©10
ari)

13

14

15

16
17
18
19
20

21

22

23

24

25

363

Q. * ' Right. That was for €

LASHAWN FLOYD - CROSS-EXAM. BY MR. MCGUIRE (CONT'D) 352

that. If I'm going to curse and use profanity, I can do
that. But I was not -- pertaining'to that night, I cursed
and I talked. I had a conversation on the phone with him

about setting up a drug deal.

Q. All right.
A. I didn't deny that.
Q.  Well, now, be honest, Shawn. Yesterday your

performance about not wanting to curse, that was just an act
to impress the jury, now, wasn't it?

A. That I didn't want to curse?-- -

Jury & benefit . Right?

‘A, N6. I just figured -- it was on the paper. I'didn't

even Kknow that maybe I can curse or whatever in the

courtroom.

Q. Okay.

“A. That's why.

Q. You're just more comfortable cursing when you're

setting up drug deals?
A. I curse when I feel that's what I want to do, curse.

MR. MCGUIRE: Okay. Shawn, I think we're about

halfway down page 13.

(A portion of the tape is played, then stopped.)
0. shawh, that was you setting up the drug deal.' Right?
A.r Yes.

0. And that was also you talking about drug deals from

[ S——
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the night before, right, or "setting them up" as you say?

A. | Yes.
Q. - Okay.Z;Not a qne-time event fgr you, was it?
A.  Yes, it was. v
- Q. So you were setting up otper_df@g deals, but éhis is

the only time you've ever set up a drug deal? I don't

“understand..

A. . No. That night was the first time and the last time

set ﬁp-any drug deal.;;

Q. - Okay. And we have to take your word for that. Right
A. Well, it's the truth.
Q. 'Upkay. Now, Shawq, what really happehéd is you called

your uncle, Eddie, to bring'yqﬁ‘dope?v

A. ~No, I did not. I called Earnest'Battle to bring me
dope. I don't even have Eddie's phohé nuwberi He doesn't
even havé a cell phone;- I visit his home once with Earmnest
before me and him took a tripAsomeWhege. At tﬁat time I jus
wasn't-even sure if he had a phphe at his house. He just he
moved there.

Q. ‘Let me ask you this:A‘Yoﬁ‘say_that younwent outside

with the police and sa;@, "Thisvis Earnest‘Battle dnd this i

"Eddie"?

A No. I said I was inside. They were downstairs. I

' looked through a window, from a window, and they flashed the

-light on the both of them.
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0. And you said, "Earnest Battle and Eddie™?
A. Yes.
Q. But none of the police ever remember hearing the word

"Eddie." You never did that, did you?

a. . Yes, I did.

'Q. In your statement; Shawn, you say that "E" is your

su?plier. Is that right? Do you remember your statement?

Have YOu read your statement recently?

A. No.

:Q: . ”Shéﬁnf I hand you that. Do.you'recognize it?:

A. (The witness’ reviéws dofumént /) My handwritjsng.
»Q,Pl'g?ﬁb. Do you recognize this statement as.your
statement?

A. I recognize most of the things that I just said when

they were asking the questions.

Q. Shawn, is this your statement? Yes or no?
THE COURT: Read through it and see.
(The witness further reviews document.)

THE WITNESS: Would you repeat the question?

BY MR. MCGUIRE:

Q. Is that your statement?

a. Most of it I did say it when they asked me questions.
Liké, some of this don't really make a lot of sense.

Q. Let me ask you this, Shawn: Do you see at the bottom

where it says: "I have read the foregoing statement or have
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had it read to me, and it is true and correct to the best of

my knowledge. I have given this statement freely: and

voluntariiy and have been provided with a copy of my

statement"? And you s1gned underneath that line, didn't you
A. Okay Can I say someth:Lng'>

Q. _ All I'm asklng you Is that your statement?

- THE WITNESS: Can I answer that’

THE COURT: 'Yes. Go ahead.

THE WITNESS : Thank you. Pertaining to-when'that
night occurred when the statement was supposedly -- when -
they asked me_questlons,.I answered the questlons I was
very upset. scared, ucrying I didn't read none of this.

The only thlng, I said I did read -- because they
didn't read me my rlghts yet What I read was -- they wante
to search my house. I volunteered. I let them_search my
house. |

Really,pallef this, it doesn't really make sense
Like I'm coming up here, I d1d not s1t down and just spoke
out and say,v“Well thls happened ‘and this happened " They
asked me questlons. Some of them I~ gave answers to. I was

very soared. I was crying. I d1d not read nomne of thls

- When they showed me that -- thlS rlght here, I didn't even

remember saying a sentence over here. "Then finally it was

lowered to four ounces," I said that. ﬁut:"tall'and

slender, " I didn't say that I did not know what his name was.
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0. Well, let me ask you that. In your statement, Shawn, )
it says that "E" -- the letter "E" -- "is a black male, tall J

and slender. He is a distant cousin, but I don't know his
name." Did you say that? - | o - :
A. .When we were talking on the phone, he a@vised‘me since4‘
he does not know the guy to. call him back.

When they were there and they asked me who was the

person and I looked out the window, before any of this, I
told them who that person was. His name was Rarnest Battle

P,and Eddle.. lee I sald Eddle ---

.. ‘m;-,- Tt T or o~ -,_'

S 'J’-— g;t KSRV RENT PR SEIRNELR Cgt Fod T "i-"ﬂ‘,-:\- oo erferogn o PR T
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Q; Let me ask you thls, Shawn You go from saylng at thef

B T UM RIRATE g SLER

window “that s Earnest Battle out there“ to glv1ng a
statement where an offlcer takes it down: ©"He's a distant
cou51n, and I don't know his name.™

A. Eddie ---

Q. . pid it happen like that? bDid it, Shawn?
A. Eddie --- I just told you what happened. They did not

take the statement right then. After, after they arrest me,
they-carried me in'theqhouse. ‘I was crylng ; was very
upset. They told me if I do'not-identify the two gnys that's
downstairs, they were going to take my child;‘theY're calling
DSS right‘now.

At the time my mother was trying to get in to get my
daughter, and they said they was not lettiné no -- anyone

upstairs to talk to me. He said, "If you tell me who exactly
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these guysvare and .tell me their'names,.Iill let your mothef
come in here and get your;daughtéxﬁﬂ | .

And that's what happened. Agte;ﬁthat, we sit there
for probébly 45 minutegibefpre'i é&éﬁAknow they were going t.
bring -- theysbring‘avcomputegﬁap§ §vg;ything in my house.
And as like I said, some quthi;.dqgs,not peally;méké sense.
I was just.answeriné.questions, éﬁd thgy ﬁixea i£ up.
Becausehalikerwsbme‘gﬁ t@is right“here, I say "he waé a
distant cousin." No._ Eddie was a distant cousin.

I don't really even rememberv-— I don't even know his

last name for sure until after we got arrested and then --

then I found out that.his name later was James Nelson. I

. .always knew‘his name by "Eddie" since I was little.

Q. You tell Matt, the informant, the person who's going
to buy cocaine from.you} that your supplier is "E."

A. " Which is Earnest Battle.

Q. Which is Eddie Nelson; isn't that right?
A No. Which is Earnie.
Q..  "He is a black . male, tall and slender. He is a

distant cousin, but I don't know his name." You;said that,

didn't you? |

A. No.

0 ngv is for Eddié, isn't it, éhaﬁn?
"A.°  What?

0 5E"-is for Eddie?
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"MR. BOSNAK: Objection, Your ‘Honor.

THE WITNESS: No. "E" is for Earnest Battle.

MR. BOSNAK: Asked and answered two or three times.
THE COURT: I'1l1 allow it. Go ahead.

THE WITNESS: "E" is for Earnest.

'BY MR. MCGUIRE:

Q. Shawn, just a second ago.Y6u told the jury the only
way that you could help your kids, save your kid, was to give

uﬁ a name. Is that right?

 “ﬁ; :f"Ifgavéfﬁﬁ“both hames.
G P And’ You had to do-that to save your kKids?
A. ' 'THey told me to identify the "guys," not Ehe""guy."

They said "guys" that were downstairs. And that's what I

" did.

Q. And you had to do that to save your kids .-

a. My daughter.

Q. --- your child, right ---

A. Yes.

Q. --- who was in the house with you. Right?

A, Yes.

Q. And the only way to get your mom in there to help your

child was to give up some names. Right?

A. The people that were there, those are the names that I

' gave up.

Q. Okay.
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A, The two guys that were downstairs who theyiarréSted
along with myself. -

Q.. Shawn, after being arrested and taken down to the
CharIéston-County Detention Center, you told Earnest Battle

that you gave the police his name, didnftvyop?

A. I told the~policefhi5'n3me.when,W¢”we;¢,at Ehe house.
- I did not told Earnest Battle that I gaﬁe him’-— them'his
. name. o |
We talked about —-.he‘said,-"Remember, just don't say

anything. Don't say anything. Everything going to be all
right. Don't cry. Everything going to be all right."

And he also said, "Do not -- make sure you do not let

.them know about ‘our out-of-town trip. Don't let them know

about that information. Don'tilet them know abéut the guys.
Aand I -- I agree. I say, "Okay." And we talked.

Q. Actually, Shawn, isn't if true that at the Charleston

County Detention Center when you and»Eddie'and Earnest Battl

were'together,-what you said was: "Earnie, I gave your namé

to the police. I had to.te11~themvsomebody: I promise I

will make it up to you and write a statement telling the

truthn"?
A. _No, that's not true. That is not true. I never tolc¢
him that I had to give someone -- I had to give them his nan

because I had to give up a name. Uh-uh. I never told him

that.
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When we were standing there, we only talked about that
situation pertaining that where he got the drugs from and
where we took the trip. That's what we talked about.

All he did is told me when I'was crying, he said,
"Everything was going to be all right. Don't go crying.

Everything going to be all right."

Q. Shawn, let's talk a little bit about what you do know:

Shawn, after getting out of jail, you went to your lawyer and .

said, "Look, these are my charges. This is what I'm faced

“@ith. What ‘dm I looking-at? How much time. does this carry.®
pidfi‘t you?

“a.  No. I daid meét went ‘to my lawyer“and ask him.." He --

my lawyer ‘told me that just téll the truth and everything
will be all right. '
Q. Yeah, you keep saying that. I'm asking you this: Do

you know the penalty of the charges that you're facing?

A. You told me yesterday.
0. Yeah, but that's the first time you've heard that?
A. No. ULike I said, I don't know the total. He did

" mention it to me. I told you yesterday that I did not know

the exact total about what a trafficking charge carry or
conspiracy and the half a mile of a school zone. That's what
I told you.

Q. Your lawyexr tola you, Shawn. And by the way ---

A. I didn't say that he didn't.
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Q. Let me ask you thls You did throw down that bag of
cocaine, dldn't you°

A. No.

Q. You dldn't throw down that bag of cocairne right in:

front of Glen Campbell?

A. No.

Q. As you ran up the stebs into your apartment and to .ru

.away from the pollce, you dldn't throw down a bag. of cocairne

A. . No. I did not even run from the pollce If I had ru
from the pol;ce, I would have been in my house with my door
shut way before they could even get up the stéirsi I did no

run from the police.

MR. MCGUIRE: dkay. So the police were wrong. That'
all I have for you, Shawn. |

REDIRECT EXAMINATION = (CONTINUED)

'BY MR. BOSNAK:

Q. LaShawn, when this incident happened, how old were

you?

MR. MCGUIRE: I object. Beyond the scope.

THE COURT: I'm going to allow it. Go ahead.

THE WITNESS: I was 18.

 BY MR. BOSNAK:

0. Nineteah, okay And you talked w1th Matt I think, o

_ the 14th. Isn't ‘that correct? The first tape we listened

to, wasn't that on the 14th, the night before the drug deal?
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A. Well, I don't remember the exact date. But pretty
much, yes.
0. Okay. Ox the night before you made the drug deal.

Would that be correct?

A. Uh-huh.

0. And hg-wahted to buy drugs'from you right then, didn't ,
he? |

A. Uh-huh.

' Did you have any drugs to sell him?

A. No, I did nbt.

v g arek
3

Beftd b Litkee a3V Piasdt V5D 2o e WA Rl LA L
MR. MCGUIRE: Your -Honmor, I renew my objection at this '

time. It's beyond the scope of redirect. We've heard all
this on direct.

THE COURT: I appreciate that. I'm going to allow it.

MR. BOSNAK: Now, Mr McGuire, I don't know if you have
a copy of this.

BY MR. BOSNAK:

Q. But on page ten the statement says: "I am now waiting

on my partner to come over here right now.® That was the

next time you were talking to him, the next day. Who were

you talking about, your "partner"?

A, Earnest Battle.
Q. Okay. Earnest Battle. Now, how is he your partner?
A. Well, I only did not look at Earnest as being just --

he been just -- we've been just real close. And he told me,




}

T &3 3

LASERBOND FORMS @ PENGAD« 1-800-631-6989

10

‘11

12

13

14 -
15 |

17

18

19

20

21

22

23

24

25

LA TR LT T Co - .- [ S PR P R B PSR S OP R X 03 R O SAik EYT I D IR L A

. LASHAWN FLOYD - REDIRECT EXAM. BY MR. BOSNAK (CONT'D) 36

he came to me and he told me, "Well, do you want to make som
extra.moneyf" | | |

| Andq,ypu.knpw,.l say, "Yeah, of course.” I wanted
4§omething-very-b§dhﬂ So I told him thaﬁ if he needed some
ﬁélp with anything, then I would help him out,.

and, like, two.weeksAlater.-j he must have mentioned
it to my mﬁthef because she asked mé'abqpt it. And she told
me, "Don't try something," so forth or whate&er. And then I
didn't -listen. anyway because he told me everything would be
fine.

_And;ﬁfqm a long ﬁime ago, evgﬁ when I was younger, I
always looked at him just.like béing my favorite unéle.
Well', at that time I,reglly thought he was‘my uhcle.‘ Until

. got: older, I learned then thatkpé was a cousinn But I alway
still call him "uncle, " ffqm me calliﬁg him uncle when I was
little. And‘he always -- I could ---

Q. © Excuse me.. Go ahead.- I'm sorry.
A. I could always call him.whenvI was younger. And if I

;ﬁeededdanythingh and my mother, just anybody ﬁeeded an&thing
he always will provide it. It diénft mattér what it waé.

‘Q. Now, why were yoﬁ saying that you were waiting-on'hin
that night?. |

4_A. Because I talked to him and I toldyhim‘about the guy
wanted to get some_céqgine. And he told me to -- you khow,(

he wanted to talk. . He didn't want to ta}k”abbut'it over the
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phohe.

MR. MCGUIRE: Your Honor, I renew my objection. I
thiqk we're getﬁingva little direct again.
| THE COURT: Well, I appréciate that. I overrule the
objection. | | :

THE WITNESS: And continue?

| BY MR. BOSNAK:

Q. Yes, please.
A.  And I told him -- when we did meet, I told him about

-- and he asked me did I really know the guy: and --:you know,

“and so forth. I'did¥"in fadt,”1¥e’absut that. I téld him

‘yes. But I did ot know theé guy.

I went about -- I'went about it the wrong way.
Someone who knew me told me that the guy used toidéal with
them, and buying cocaine and this, you know, sso forth and so

forth, and he wanted me -- the guy wanted -- the guy who told

. him about me asked me, wanted me to ‘introduce him to Earnie

-- Earnest.

0. Okéy; 'All right. Now, did you have any drugs to sell
at that time?

A. ' No, I did not.

Q. Okay. i want to go back a minute to- your statement.
Thefe‘s some confusion on it. So you say in there: °“E ig a
black male, tall and slender." Now, James Nelson is your

cousin. 1Is he tall and slender?
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A. ' No, he's not.
Q. Okay. And then you get to it. "He is a distant

cousin, but I don't know his name." Were they talking about
James Nelson then? A different person?- Because there were -

two people arrested outside. Right?

_A. Yes. And I told them that I know my‘unéle, YOu‘know,

which.is.Eddie. I told them that his name was Eddie. And,

you know, that's the only name I could éive there for him.

But I:told them "Earnest Battle."
Q. Okay. So let's go back and try to clarify this. Thi

‘is kind of_a'summary of what you told the police, Ehis

statement. Correct?

A. Un-huh.
Q. Sorﬁ of a summary?

A. Yes. |

Q. And they asked you to'idehtify fhe two people outside
Right? | | R

A. Yes.

Q.  And "E" is a "blackimale, tall and s;éhder." Who wer

you talking about?

Af' Earnest Battle.

Q.  Okay. And "He is a distant cousin, but I don't know

his name."™ Who were~you talking about then?

- A. ‘James Nelson.

o okay. so'theY're askihg you to -- and you gave the
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description there?

a. Uh-huh.

Q. .Okay. So be straight again just one more time: Who
is "E"? | |
‘A, Eérhest Battle.

Q. Okay; Ana'where did you get the drugs frpm?_

A. Earnest Battle.

MR. BOSNAK: That's all. Thank you.

THE COURT: Thank you very much. You can step down.

(The witness is excused from the witness stand and
I s R S A e . .

leav
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es the courtroom.) o o f'l*

e eTes g

THE COURT: All right.
up, those pages up, from the jury now.

Do you want to rewind the tape up here while we're

doing that, Mr. McGuire? Somebody, rewind it. Do you want

to move it into evidence?

MR. MCGUIRE: No, sir.

(The State rests.)

THE EOURT: That was really the conclusion of the
State's case. I need you to go to the jury room for a few
minutes, please. Members-of the jﬁry, go to the jury room,
please;

(Whereupon, the jury goes ﬁo the jury room at
approximately 10:16 a.m.)

THE COURT: All right. That's the conclusion of the

We'll take those .transcripts
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State's case. Now, any motions?

MR. MCGUIRE: Your Honor, for the record, I'd make a
motion for a directed verdict.

THE. COURT: All right. I appreciate your position.

deny your motion. Are you ready to go'forward?

' MR. MCGUIRE: Yes, sir.
THE COURT: Are you going to call any witnesses on

behalf-of your client?

MR. MCGUIRE: We're not g?ing to put up ény evidence,
Your Honor. -
THE COURT: All right. Is that right, Mr. Battle?

THE DEFENDANT: Yes, sir.

THE COURT: Have you discussed this thoroughly with

. your. attorneys? You can stay seated. Have you discussed

this thorqugp;y with your aﬁtorneyS?‘

THE DEFENDANT: Yes, sir.

THE COURT: You kﬁqw you have the right to: call any

‘witnesses, anyone, anybody else that you want to come in here

and tes;ify?_

THE DEFENDANT: Yes, sir.
THE COURT: You know you have the right to testify to

the jury if you want to?

. THE DEFENDANT: Yes, sir.

THE COURT: You don't have to, but you‘have the right

. to testify if ydu want to. Do you understand that?
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THE DEFENDANT: Yes, sir.

THE COURT: Do you want to testify?

THE DEFENDANT: No, sir.

THE COURT: All right.
So we'll let you rest in front of the jury then. BAnd
are you ready to argue then.at that stage?

MR. MCGUIRE: I'm ready.

MR. BOSNAK: Your Honor, I'm ready.

THE COURT: All right. So let's see then. The order

~of argument then?

e SE

4wMR.iMéGﬁfRE:"%f?ﬁ not géiﬁéfﬁoffequire;thefpfbsecutor

e 7
. 1

' THE COURT: All right. wWell, Buit I mean, I can't
remember exactiy how the rule is wordéd or how the -- about

whether you have put up or you have not put up or -- have you

put up any evidence?

MR. MCGUIRE: My position would be that I have not put

up any evidence and I would be able to argue last.

THE COURT: Do you all agree with that?

\

MR. BOSNAK: Well, Your Honor, we never introduced

those tapes.
THE COURT: I know that. But I'm not sure whether '
playing those tapes and introducing that during the State's

case -- I think there's a case that speaks to that, but I

don't remember what it -- I'm not positive of what it says.
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MR. MCGUIRE: Your Honor, my position woﬁld be I was
jpstvimpeaching her own statemﬁpt.u |

THE COURT: Oh, I unde:st#nd‘that. I understand your
positiop. And actually'yqu haven't'offeredlit inté.evidence

yet, so.

MR. BOSNAK: - Would you give us a minute? 1I'll go fin
the case, Your Honor.

- THE COURT: Well, you can go find it. We can take a

_break.iflypu want to, if you want to look for it. I'm prett

sure there's a case that speaks to that. Bﬁt actually the
tape has not been put in evidenée. |

(Mr. Bosnak leaves the cdéxtrdom.)

THE COURT; _One other housekeeping matter;' If it
becomes neceésary for the court reporter to dO'a transcript,
I think I'm géing fo direét tﬁaﬁ what she do is she take
what's been prévided to her, what Mr. McGuire proauced, and
attach_that to any transcript ﬁnd say that that's what was
given, that was what was prodﬁced‘and given. Okay?

MR. MCGUIRE: Yes, sir.

THE COURT: Because she didn't try to take it down,*
you know. We're gbing to attach that as an exhibit to the -

an attachment to the transcript if necessary. ‘Okay. You al

‘let me know when he comes back.

MR. BOURDON: Your Honor, do you want to go over the

. charges?
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"going to charge mere presence. .I don't know .exactly the

370

THE COURT: Would you like to make .a specific request?

MR. MCGUIRE: Your Honor, I've submitted ---

THE COURT: I've got one about mere presence. I'm

language here.

MR. BOURDON: - Your Honor, I'd ask that you use the

standard one from: Irving's, the appropriate ones.

THE COURT: Yes, sir. That's what I'm going to

generally.do. I'm going to charge mere presence, presence is .

‘not a crime. Any%hipg'else?

-MR._H¢§ﬁ%§%i?T&%ﬁiéﬁ%n%§%715w0uidfré§§édt£ully request

" that thé"iéhgﬁége”df'ﬁi‘éhafééibéﬁgiéin, It's right out of

Hubbard's request to’ charge.

THE éOﬁRT: Let me read over it; (The Court reviews
document.) All right. I'll charge that.

MR. MCGUIRE: Thank you, Your Honor.

(A brief recess was taken.)

{(After said recess, the defendant being bresent with

" Counsel, the following proceedings were had:)

THE BAILIFF: Order in the court.

THE COURT: All right. My recollection is that if the
defendant either introduces any testimony, of course, which

is what he says he's not going to do, oxr if he introduced an'

‘exhibit during the State's case, then he would not be

entitled to the last argument. I don't believe the tape has




-

LASER BOND FOAM B Q PENGAD » 1-800-631-6983

10
11
12
13

14

- 15,

16
17
18
19
20
21

22

"9

24

25

371

- been introduced into evidence, and I don't know of anything

that requires him to introduce the tape into evidence. I

think the rules allow him to use it to crosé-examine without

-introducing it into evidence. So I think he's entitled to

the last argument.

MR. BOURDON: Your Honor, the State wishes to be hearc
briefly..

THE.COURT: All right. -

MR. BOURDON: Looking at the case of State versus thi:

same defepdant Eargest_Battle,bitfs cited at
403 S.E.éd 331h 1991, - |

THE COURT: What does it,say? ‘Do you want to hand me
a copy?

MR. BOURDON: Yes, Your Honor.

(Mx. Bourdon tenders document to the Court.)

MR. BOURDON : TheAdefendant iqﬁfbduced an exhibit
through the State's case.

THE COURT: I agree if he does that there's no
question that he's engitled to -- I mean, that hé's not . AI
agree.. A

MR. BOURDON: - But,.Yoﬁr Honor, in this case the State

would analyze it as the same even'though it wasn't formally

introduced here as an exhibit. I mean, he put it in. It was

strictly his exhibit to put in. He'cross-examined the

~ witness on his exhibit. So, in fact, the State believes that
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it is introduced for ﬁurposes of something that‘he-brdught in
extrinsic to the State's casé; and it isn't an exhibit the
State was using at all.

THE COURT: I appreciate that.

MR. BOURDON: It's circumvented, saying "I didn't

introduce it; I just played -it and let the jury.hear it and
gave them copies of the ﬁranscript"of it." It sort of
circumvents the spirit 6f.theulaw; which I don;t think is
appropriate.

“THE COURT : *itappreciaﬁe the position} 5Bﬁt out of an

abundance of caution‘and;ali,li'mjébiné-tbziﬁfg'tgatTthe

" defendant is entitléd”éé ﬁﬁé'1a§t75fgﬁmént, has nat ©

introduced any evidence during the State's case ----

MR. BOﬁRDON: ‘Yes, siri ‘“Thank you, Your Honor.

THE'COURT: --- an exhibit or testimoﬁy during the
State's caée.

So you will argue first. Who is going to argue?

MR. BOSNAK: I will.

"THE COURT: A1l right. And then Mr. McGuire.
Are you all ready? Bring the jury in.
Of course, I'll let you rest in front of the jury.

MR. MCGUIRE: Yes, sir.

MR. BOURDON: Your Honor, if we may, just a second

before the jury comes out?

.THE COURT: Wait a minute. Take them back. I thought
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we were ready.

MR. BOURDON: Sorry. I just want to make this kind of

go smoothly. ‘Is there any other instructions that the
Court's going to introduce? The State would just like to
know what instructions the Court_is going to give the jury.

THE COURT: Well, the general instructions in a

~criminal case.

'MR. BOURDON: So you're going to do direct and

- circumstantial and define what. a conspiracy is?

THE COURT: Right. Right.

 MR. BOURDON: And the elements of the trafficking and
proximity? .

THE COURT: Right.

- MR. BOURDON: And thén aiding gﬂd ébétting'or an
éccomplice? i
THE COURT: I'll try to cover everything thaﬁ you
think that's,neééssary,

MR. BOURDON: Yes, sir. I just wanted to -- you know,

so that Mr. Bosnak's argument flows with what the'Court is
going to imstruct the jury on.

THE COURT: Okay.

MR. BOURDON: And so that we can flow right from the
closing to the instructions. '

THE _COURT: All right. Everything you mentioned seem:

like things I should talk about.
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MR. BOURDON: Yes, sir. Thank you, Your Honor.

THE ‘C'IOURT: Okay. All .r'ight. Anything else?
| (There was no responael)

THE COURT:'”Bring the.jﬁry.in.

’

(Whereupon the'jufy returns to the courtroom at

approxlmately 10: 41 p m.)

THE COURT: All right. . We have the jury-back‘with us.
The defendant is present, along with his attorney.

| As I told you, that flnlshes all the testlmony and the

'_.ev1dence that the State wxshes you to’ con51der Now we

any testlmony or ev1dence
Mr. McGuire, do you wish to call any wztnesses ‘on

behalf of your client?

MR. MCGUIRE: \Your Honor, the'Defense'would rest.

(The Defense rests.)

THEyCOﬁRT: All right. We're ready to go forward with

arguments then. The way we'll go about hearing from them is,

flrst of all, the salicitor will argue fully to you. Then
we' 11 switch to Mr. McGulre who will have the opportunlty to
argue fully to you.' Aftéf that, I'l11l discuss more fully what
your duties and responsibilities are as a jury in this case
and the law that appiies. Ana:then'you go to the jury room
and you'll deliberate and you'll give us your decision, your
verdict in this case. So I ask you to give your attention

now to the attorneys as they summarize and argue to you.
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Mr. Bosnak.

- MR. BOSNAK: Yes, sir. If you'll give me just a few

. minutes to get set up, Your Honor.

(Counsel uses overhead projector.)

CLOSING ARGUMENT

BY MR. BOSNAK:

‘Ladies and gentlemen, while I set this up I'm just
going to go ahead and get started.

I think you can remember a lot of what we said in

_opening statement. In my Qpeniﬁg statement‘I told you that

.. was going to tell you the truth, the truth, the best that we

knew the truth, and you listened to three or four different
people who actﬁally kﬁbw. _But‘I.gave YOu everything that I
knew. - I didn!tAfry to~hidé anytﬁing about anybody .

I told Mr. Battle -- I mean,‘I told Mr. Nelson on tha
.stand -- might not have been‘a smért ﬁhing for a léwyer to d
-- sut.I told him té tell you éverfthing that he had been
convicted. of. I didnﬂﬁ want himAto hide'it. I wanted you t
knpwvwhere he waS'comiﬁg from,_where You,can.assess his H
cfedibility.. And I want yoﬁ to aisd know that LaShawn Fléyd

too -- I want you to know where she's coming from and what |

~she's done in her life, where you'can assess her credibility
_ Because that's really how you're going to make your decisior
. You're going to>haVe to listen to what the witnesses said,

.because none of us were there.
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So as I go through this, I'm going to first start on

going to go piece by piece what piece of evidence has been
brought in.

The first thing, as we said when I started oﬁening,
that we had Mr. Earnest Battle charged with trafficking.
Now, I told you that this was the most serious of the drug

charges, and the reason being is because it's a large

quantity of drugs.“hThis,“72 -- a little over 72 grams of
cocaine is a largéfﬁmpﬁnt'of drugs.

'of cocaine or a mixtlre to be ‘guilty of the  felony known as

'tiafficking: - Sevén ‘times .as mich.

If you look at it real close, it say%: "Any person
who knowingly sells." Well, we don't know if he sold it ---
really, he sold it. He told LaShawn to sell it for him and

bring him the money. He's just using I guess what we'd call

~a "middle man" if we were talking about ‘a store or something

like that. ‘LaShawn was a middle man. He brought LaShawn the
dope and told her to sell it.

And, believe me, if the deal would have been gone
down, if Jason Wéllace -- or Matt Wallace was a legitimate
drug buyer, Mr. Battle was hanginé around to collect his
money, believe me. That's what he was doing up there on the

corner. He knew the Yellow Cab was down there where he could
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see where it was. He was waliting around for that Yellow Cab

to pull away and he's going to go get his money. That's

_exactly why. People don't go around and give people $5,000

worth of dope for nothing.
But he doesn't even have to the sell it. "Delivers.f
Delivers. He had to get the dope from somewhere.

It_didn't make any. sense -- now, I can understand‘whél

- people deal drugs or do any kind of illggal-type thing they

might want to know who they're dealing with. So they might

want to have a meeting. "Let's meet one time. Let me see

you." She didn't know him. She met him. I can understand

- getting together again. ' Because $4700; that's a lot of

money. - It's a lot of money to me, and I imaginé it is a lot

of money to you all. "Let's see if'you got the money."
Because you heard both sides. You heard Jénnifer
Vanootegham, And, i'm sorry,.I probab;y butchered her name
this whole_week. But Jennifer Vanootegham, she'ﬁas worried
about geptiné ripped off. Yoﬁ‘heaid the police tell_yoﬁ

that's why they had them Wired.' For thé'c.I.'s safety, for

their'safety. So people won'tirip,thém off. You heard

LaShawn talk abogt_it, too. When you're dealing in the drug

~ business, you've always got to be worried about people

stealing from you. So that's what that was all about. so

that's why. The $4700 is a lot of money. He wanted his

money.
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All right. The next one.

So I think we've proven that, that he brought this
ovei there. He delivered it to her for the intention_to sell
it and then receiving the mohey.

The second charge is distribution of a conﬁrolled

substance within a proximity of a school. Now,:I don't know.

‘ if you remember Sergeant Hux.  Sergeant Hux had on a ‘gray

suit, double-breasted, mustache, a little older -gentleman.
He told you that where this drug deal weﬁt down was

one-eighth of a mile from Saint.Johns Catholic School.

_One-eighth of 'a Wile. He measured it. And that's all we

need. If you find Mr. Batélé'guiltyiéf tfaffiCKiﬁg, either

"he delivered the drugs or he sold the drugs to LaShawn -- you .

pick either one you want. We know that the drugs are over

ten grams --ZI mean, ten ounces -- ten grams. Excuse me. We
know it's 72 -- then you've got to find him guilty of that,
too.

Thé.next one.is conspiracy. Now, this is "any person
who attempts or conspires to commit an offense made unlawful
by - the provision of" -- well, anywéy, what‘wé're talking
about is: The crime really doesn't have to be committed.
Myself and another person or moré, we get together with a
common plan or scheme. It means we get together and we
decide we're going to do something illegal. We don't even

have to accomplish it. We just have to get together and say,
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have to do. |

Now, let's go through this. Mr. McGuire -- first of
all, I want to say something before I start on the evidence;

LaShawn. Floyd was 19 years old .-at that time, 19, a single

- mother. It's pretty scary not to really have an eduCation;.

not to have any money. What she did was wrong. She was

trying to set up drug deals for people, for Eddie -- for

. BEarnest Battle _is who she was. trylng to set them up for It
is wrong. But she's 19 years old. A lot of us make

‘mistakes. But she is going to pay for those mlstakes,

believe me. I'm not cutting her any deal or promising her

any deal, and we certainly haven't threatened her. She said

~that on the stand

But for a man Earnest Battle s age that pretends to b
her uncle and he wants to set her up and get her in trouble,

you didn't see him -- I'll tell you who the real drug dealer

. is._ It isn't LaShawn_Floyd, because any kind of drug dealer

-- if you listened to the tape Mr. McGuire played and made'a

» big to-do over, Lord o' mercy, they talked and talked and

talked. They didn't talk about drugs but one or two
sentences. But they had ten pages, over two‘days' worth of
conversation. D1d that sound llke a drug dealer trying to d
something illegal? I mean, most drug dealers have some kind

of code. They don't talk about ounces. They say, "Yeah, I
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can get you four" or something. They have some code, real

drug dealers.

This little girl is not any kind of sophisticated drug
dealer. She gave him the'addréss to her house. A strange
man that she had never met, she gave him the addfess to.her

house and told him to come over. "You can come by and see

.me." --You know, "Just come by and see me. Let's chat."
Sound like a drug dealexr?

Earnest Battle, he didn't want his hands on the drugs.
“He.didhft”Waptiﬁié‘HaﬁQS-Qn the'drﬁgéJ“ Hé“téld-her,‘he,saiq,;

SLESE T §EB §ouTRRY aRigE f pit T déhY AL Anybody to

““Gee -~ T ASH 't want anybody to see me wlatsoéver." “And

“"tH&E is ‘a drug deéaler. “That’s a drug dedler that deals in

this kind of large garbage, poison.

Poison, that's what this is. This stuff causes ﬁore
crime in this country than anything else. It does more to .
destroy families. More violent crime in this country is

caused by this stuff right here in this pouch that Mr. Battle

is putting out ori’'our streets.

‘ Matter of fact, somebody'who'é like a niece to him, a
19-year-old girl, he's got her out selling it and he wants
her to take the fall. And I'm going to get into that letter
in a minute, wanting her to get off. |

Mr. McGuire made a big, big deal: "You'll get 50

years." I mean, I'm the solicitor. We wouldn't. give a
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19-year-old girl, even.if she was convicted, all that 50

| years, believe me. He made a big deal of that.

What did Earnest Battle promise her? He said, "I

talked with Judge;Ggeda;ia. We'll put up $$0b apd guarantee

youaprobatiop,“_ That's on that 1ettet,: We!ll get into that

| . in a minute.

But let's show -- this_is the first picture right
heré.i'This is this cut-through. Mr. Battlejg car was parke
righ;vthe;e. You heard Sergegnt Hux talk about that he saw
Mr.‘Battléjs car._:If'you!ll_look at thié street,_this is
Johns Street. The_only way to get onto Reddin Driﬁe over
here, Reddin Road_back over here, which we'lltghow.you in a

minutg, is to go up Johns Street. 1I'll show it to you on th

‘map. It locks like a horseshoe. So you've either got to

come_downﬂJohns Street this way or come down Johns Street
that way. That will take you back out to the intersection -
I mean, to the interstate right here, I-26. |

LaShawn told thg undercover.personf Wallace,
Matt Wallace, that "He's on 26. He's on his way." I think
you{llliemember that. So. the police were looking fér énybod
that was coming‘that wéy becaus§ that's the way ﬁhey figured
that he'd be coming down here. '

They saw the blue Cadillac. Sergeant Hux said,

.."That's this" -- for some reason he thought something about

blue car. That's what he saw. He came back, saw the car
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parked Ehere, came back and turnedVaround. Nobddy was in the
car. Now, do you remember me asking him specifically, "Well,
did you.see anybody walking up and down the road?" This is
6n -- he wént by,mturned around, and came back.

Now, if they would.have céme the other way, Detective
Campbell and those would have seen that because they were at
the Saint Johns school on the other end, buﬁ they didn't see
anybody.

. so they thought this was the car. Parked right here.

Nobody's in the car. He parked, I think, behind the car or

they had him blGéﬁéﬂ-in. NébOdf'ﬁroﬁﬁdl

‘Go ahead ahd'givé them the next picture. This is what
we talked about. Here's the cut where people cut through.
And, ladiesAand gentlemen, I don't think people on that
street cut through. There's not any reason. I think the
people that live back in this house back here -- there's

nobody living in this front house, but there's a two-story

house back here. There's an-apartment.on the bottom and an

apartment on the top. I think what these people do is cut
through here to go'down to the store, and I don't think
there's a lot of traffic throﬁgh there except for that. I
could 5e wrong. But I'm just saying, because it's not much
of a cut-through, perhaps a little dog path or something.

This is where Earnest Battle went through.
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Next picture. This is what he saw. This is where

TLiaShawn was, right up-here. And you'll get a better picture

of that in a minute.
'And “she told Earnest, "Come on. Come on." They were
talking on the phone. "Come on."

Go to the next picture., ngp's how he would be

*-waiking: This is where the tramsaction took place, right

here behind this old oil drum hhq?e‘nobody could éee.them.
Because Earnest didn't want anybody to see him.
He wanted LaShawn tontake‘the fall, as we will see in

that letter. "Promise me you'll take the fall for @e." A

ﬂflé-year-dld.girl;_

Next. This is where LaShawn was standing. This is

the little porch walkway outside her home right there, and

~ that's where Shé-was standing and waiting on Earnest Battle

to come bring her those drugs.
This would have been the view that Matt Wallace,

confidential informant, and Jennifer Vanooteghamiwbuld have

-had. from the cab. This is what they saw.. This was the

- distance. Now, this fence was not there at the time,

according to the police officer, because I just-took these
pictures the other day..
But this is what they would have'seen, where they wer

parked. There.-is the road. This is the house that's

- abandoned. The picture that you just saw, it was taken from
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right there in the driveway.
Okay. Now, we'll stop here a minute. You heard

James Nelson talk about he got. out of the car and he walked

" around and went back here, ‘and you heard

Detective Vanootegham talk about that.. You heard her tell

that. Now, lét me tell you why that's important and why she

recognized'him. ‘Remember, again,jthis is about eleven
o'clock at night. She was worried about -getting robbed.

Police safety. They didn't know if this was real or not.

t‘ffhe‘reaéon she parked-that- car in.there long-ways:is_where

:#xéﬁé*éoﬁia géé:iﬁﬁffgﬁtﬂﬁfzhéﬁféﬁﬁ behindiheﬁééﬂd;nopgdy'couxdi

block them. They could get outu'-Soushe:ﬁasayery aware of

" anybody ngking_aibuﬁd*her car,:to make sure. That is why

she saw James Nelson. -He walked from that car all the way
around here and back arqund here and then back where he met

Earnest Battle right there.

Now, ladies and gentlemen, that's a pretty good walk.

And remember I asked him, "Wds there any way he could have
‘made the drug swap?" - Because LaShawn was back there getting
the drugs at.the"time'and-came back and was getting ready to
make the deal with Matt. And James Nelson was still out
here. He Was'séill -- how could he do it? He couldn't. He
couldn't.

Now, what they wént to make a big deal of,

My. McGuire, he's got two philosophies here, two theories:
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It was all James Nelson, all James Nelson; or either somebod:

~hid the drugs,_prefgraply James_Nelsonﬁ back around here, am

LaShawn just decided to make all this up and go get it at thi

.same time that James Nelson and Earnest Battle were here.

That's what they wgnt.youﬁto believe, that they were here.

We;l, let me“;el;_meWYOu‘something, 1a§ies.and

- gentlemgg. Drugﬁdealers.QQQj;Aﬁsual;yrleaye around almost

_»$5,ooouwor;h.oﬁ cragk:cocaine'out on.thqurpﬁnd, hidden in

spmq;gopher hole or wh;tgver_else is out therefor behind som
old oil drum or sémething. This sﬁgff's too_véluable. And
it's not in this plastic bag l;keASLEp”pﬁﬁs it in. So if it
decided to rain. or something iike that could get .to it, they
don't do it. VThey'hand thét dope qff, and they want their
money, or they want to know somebody's got this stuff.
Because, I tell you, ﬁhis stufﬁ is precious to them.

| The only person that we don't know about is where in
the world ;s Earnest Battle'dqring'all this? The cops don't
see him walking up and'qdwn the road. 'ﬁe's certainly not

with James Nelson. Where is>he? .He's,back here. He's back

. in here, giving LaShawn the drugs and't;ying to hang around

N,

so he can go get his money. That's where he was. Nobody

~else has seen him. The pqlicgﬁate all ub,and_down here.

. They've got his car blocked in. Nobody's in the car. He's

not walking up and down this street. He's not walking down

. that street or we'd find him. Where is he?
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'And then this would have been Jennifer's view, parked

‘right here, of everything that went on. ‘Right there.

Now, let's go ahead and go to this map. If you'll

" notice, this is Johns Street .right here. - Like I said, Reddin

Road-is right here, this horseshoe. You'll have this back
there with you. There's thﬁt horseshoe. There's the school.
where Détective Campbell and Officer Gould were parked. _They
were secured. They had to be that far away. Now, if |

Earriest Battle would have come that way, Detective Campbell

-

- Swggies - 2
S s uS Sidas <

[E NINE L CGEE s B b SRS U wean ay o S s
ergeant "Hux Wwas "in this" adrea,” and theh Pat Morrison. .

Thes g Mpene @i EoonendoEsineg 0 e ex e fwx.ﬁyénwﬁ;h P .
was right near the lounge. So’ there ‘are two police officers

“here. ' Two different police officer cars here, and one police

officer car herée with two officers in.it. ‘The only way in,
you've got to come down that road to get there.

Now, put that circle up. Leﬁ's look at this. I'vé
been talking about this some. All the evidence points to
Earnest Battle, every bit of it.

The drugs: Wg know LaShawn didn't have the drugs.
Because if she WOuld{'she'd have made that ‘deal probably a
day before or she would have made it -- she wouldn't have had
him come over there three times. She didn't have the drués.

James's testimony: He was with him the whole day. He
was with him. He told us where the drugs were at.

Now, let's look at James right here. They made a big
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deal about him.being. in trouble. He hasn't been in trouble

in 11 years. When he was in trouble, he was in trouble in

his mid-twenties and early thirties. Marijuana and a

breaking and entering,ﬁbut'marijpana mainly. Well, I mean,

- there are a lot of people addicted to marijuana and other

things. -- no cocaine, though -- addicted to .things like that
and get in trouble and decide to turn their lives around.

Herxre's a man.that works as a stevedore. He loads and

-.unloads ships for a living. Does that sound like a drug

dealer? He doesn't even have a car. HisAdar'-— Mr. McGuire
asked him. His car's got . a blqwn pead gasket. He's walking
apd.catches the bus, and that's,wﬁere he sees Earnest Battle
Does that sound -- a maQ;;ﬁat dqesnft héve a car and worké
everyday? 1Is a steveépre? -qué_thét sound iike a man that'
got $5,000 worth of cbcaine? Is out making his 1iving

selling not grams of cocaine but ounces of cocaine? Does

- that sound like it?

He goes out, and he meets Eérnest;.and they'run aroun
all day. And Jamesiknqws what he's doing;v James knows what
drugs are. When he went to_hisvhouse‘anQ‘sanhim get it out
of thatistuffea animal.and cut ip;_he'kneﬁuwhat he was going

to.do. ‘He talked about going to go make a sale. He knew

- that. That's why he's in trouble. He knew what was going

“on. I don't know if he knew he was going to sell it. He

didn't have any part of it. I don't think he was making any
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‘He was riding along with him. That's James's testimony, and

“I netxing, B

1gg |

money out of it, ‘but he went along. He went along with it. .

you listened to him, and he told the truth.

~Thé'on1y thing that Mr. McGuire could txry .to get the

pocor man on was what I call a sucker question. A sucker

QUestioﬁ is: There's no<right answer. And it's like, "Well,

- if somebody put a gun to your head, would you lie?" Well,

‘certainly, I hope everybody would lie. If somebddy put a gun

to y'all's head, believe me, y'all have the permission to lie

to them. And I promise you the solicitor's office will do
‘Bécalise” v ¥s idadr ‘dordds. - FEhé Ites, "Yes, I'a -

i

......

w s W . -'3'.:'.:{!': ":?'.»:E'.- . :_,:5!,:: ;.l(‘ L REUR TN e syt e e T e s ’ et
lie," Mr. McGuifre would say, "Y&l - axé&“@ liarf" 1If he'd say

"no, " ﬁf.lmééﬁife'ﬁdﬁléfSay he's ‘a liar. Sé*iﬁ's.a sucker
question. "That's all he could even talk to Mr. Nelson about
right here.

" Next, LaShawn's testimony. LaShawn has not denied a
thing. She's told you this went down. She's told you about

the meeting. She's told you every bit of it. And I don't

need to. go into that because You heard her talk about it

three or four times. And we had to listen to those tapes
that you couldn't make hide nor héir of, and ‘I think we've
just kind of beat that horse into the ground. But that's
just -- she had no reason to lie. She's told the truth about
that.' Matt Wallace waé going to buy the drugs from her. She

was trying to make a few bucks. She was going to get the
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people together, hand it over, and hand the money over. She
hasn't lied about it at all.

. The police testimony right here goes along with

,everythiqg'that.these people say. Ever?thing. It's all the

same thing, .Thg police te;;imony and their testimony is
almost exactlidthe:same thing. The only thiﬁgzthat the
police_don’tihayg is an eyewitness to_ﬁa;peétvpgttle handing
LaShawﬁ Ployd the drugé. And any smarf dru§ dea1er_is'not

going. to do that -- he wouldn't be hereﬁtodéy -- if we had a

. eyewitness on that.

Now; we_télked4about the_drugsf .Lét's‘go to this
letter because this télls yoﬁ.who is guiltf, fight here. VYO
all got a copy of thisllettef, but I'mlgqihg'to go through
the important things. |

The first part of the letter was he w#qte: The only

. person who. can save you -- "the only person can save us is

you." A 19-year-old girl, no. record, no ﬁrio: record, ne&er
been in trouble with the law, had no poli;e record, he knéW'
that she wouidn't»éet in any troub;e_o; a lit§le'bit of
trouble. = So he waﬁted her to take the‘féll for his drug:
aeaiing éntérprise.: |

"I toldvhim that you were willing" --'"him," that's

. Mr. Battle's attprpey.' "I told him that you are willing to
give a statement to the facts that me and Eddie had nothing

-to do with what happened at your apartment that night." If
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ne didn't have nothing to do with it, why would he need her
to say that? |

Next one. "That you and I never had any physical
contact with.each'dther or attempted in any way to conspire
to or deliﬁer any drugs to anyone." That's sounds like

something a lawyer would tell him to say. Now, why would he

need to put that in there? What he's doing is trying to
coach her téstimonyf trying to help her write a statement.
That's what that's about. And why would he put in there -

about a cohspi:acy? I'm sure he didn't know & whole lot

to conspire to or deliver ‘any d:ﬁQS‘to’anYOne."

"That me and Eddie was just happened to be walking
through the cut going to your mother's house." Now, ladies
and gentiemen, I want you all to think about that. I showed
you that cut, and I showed you a picture of the house. ‘
LaShawn's mother lived about two to three houses on déwn
éeddin‘Road, over on the left. Why would you park out on the
side'of.tﬁe road in a Cadillac, leave your Cadillac parked on

the side of the road and.walk a block, a block and a half, to

somebody's house? Do you normally do that? I meén, I guess

you would if you were going to aAparty‘or something and
there's nowhere to park. But you've got plenty of places to

park. Why would you park your car a block and a half away?
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Why wouldn't you just pull up to the house and get out and go

in? You know, just’ pull up to the house, get out of your

‘car, and go in the house?' That's just a questlon that you

need to ask yourself about thlS case.

"Shawn, do- what I ask you to do and what you promised

. to do so that I can help all of us out of this messed up

- situation." And she told you. They're trying to bribe her.

"You promised me'thatvyou'd do this. Help‘ue out of this
thing. You can help us out of it if you'll take the rap for
us." . That's what that was. |

."Once I get out, I:can get pou and Eddie out." See,

Eddie really didn't play any part in<this. I don't blame

AEddie for what he did. I mean, Eddle, James Nelson. | His

family calls him that. I don't blame him for that. He can't
go to jail 25 to 50 years when you don't have anythlng to do

with it. I _mean, you know that the stuff is g01ng on, but

. you weren' t maklng any money off 1t. It wasn't your stuff.

- The man didn’'t have any option except to come forward and

tell the truth. But he s trylng to get Eddle, too, to keep
Eddie quiet.

"Me'and my attorney already,done discussed-your

,situation-“ He s trylng to make plans now. Now, here's his-

bribe here. He and Mr McGulre need to get together on thlS
and decide on a sentence. "Once I get you out om bond, you

will sign up for Judge Guedalia's drug class which is $500.
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I'11 pay for ii, and you will be guaranteed probation. And
your statemept will cut me and Eddie loose. Okay; I am
going to call for reinforcements. You know what I mean.
Don't sdy anything to anybody. Do say -- and let me handle

this. Okay." What he's talking about is he's going to get

more drugs so they can make more money. That's what LaShawn

said.

Now, page four, I'll go through that briefly, and you

all can read that when you get -in there. That's:just a total

lie. He trles to tell LaShawn for LaShawn to’ tell the story

N .'-"; I"(_p- CaN e T2V

that she went to ‘some Big "Boy Glub and: plcked up -Some -man,
o

e

and the man wanted to go to bed w1th her ‘afid was 901ng to
give her $50 and she ‘said, "No, thatws not.enough."~:Now,

isn't it soﬁeﬁhing you want a-person'that's related to me .to

tell this kind story?

"And you said no. And he said, ‘'Well, I've got some

"drugs.' And she said, 'Well, give me -- and I'll give you

these drugs'®™ -- I guess to infer that she'd go to bed with

him for some drugs. I mean, you all get to read it and kind
of make out what you all think about the story.

*and then you decided to sell the drugs, and»this
friend of youfe'calied you from Mt. Pleasant, and you didn't
want him to know you had any drugs because you were efraid
he'd come ovei and take them from you. So you made.it sound

like that your supplier was me, that you were getting the

- —

.
\
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’drugs:fnom me, but actually_you had those drugs all along."

Now, that's what the fourth pageve— basically, what ii

says. And you all will have it back there with you. You ca

~ read it.

Sounds like an innocent man, doesn't it? Isn't that

.an innocent man who‘tries to get a 19—year-old girl to lie
Vfor h1m and writes her a letter here and tells her what to

__say andbprom1ses all kind of thlngs?v I thlnk ‘that shows

gullt as much as anythlng else
- Ladies and gentlemen, you all had to llsten to a lot,

probably a lot of stuff I did, but you've had to listen to a

~lot. It's hard being a jury because all we do is talk at

“you. - You all don't get to say anything} You all just have

to listen:to_us, and sometimes maybe we get a little
contentious. I'm sorryvif we've done that. It's not on
purpose. We try te be civil, myself and Mr. McGnire and the
defense team. Weido try to be courteeus tq.each other, and
we are_eivil mith each other. Semetimes if we act like we
are mad with each other_we'fe.really not. Heat of the battl
type-thing. |

But, ladies and gentlemen, we have to do somethlng
about this. .I sald in my openlng that this wasn't a kld

selling a little gram of drugs, somethlng about like my

‘flngertlp,.to make a llttle extra money ox a drug addict thal

had to sell a llttle blt of drugs where they‘d have the mone:
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to support their habit, their addiction. That's not what
this is about. I feel sorry for those people. And I know
that's breaking the law. I wish we had some way to deal with
them other than jail. I really do, as a soiicitor.' our
courts are full of them. We've got a lot of people in jail.
But.the real devil in all of this are people like
E&rnest=Battle, the gentleman sitting right there, the one
"g," "E thé tali; slender male" that Lasﬁawn identified for-

the police when this happened. He's the real devil in this.

He's the real bad guy"that WOuld_lét a 19-year-old girl sell

B - DR R Y o A SRl v Tee e T R e U
“these kinds of .drugs because she can't make ends meet,

B

bécause_shéﬁESéEETt"ﬁ;%éméfjaﬁféhaighé3§i96t7é'smaiiﬂchild

_and she's tryihg to sﬁpport that child; iiving-out on her

own.

He's the real devil.v He's the one that his budd -
when he gets in trouble, he's going to blame it on his buddy.
"Oh, it was James Nelson." James Nelson. The man is a

stevedore, the man that doesn't even have a car, going to

-blame it on him. He's going to blame it on-anybody but

himself.

We've got to do something about this, especiélly in
this quantity. That's what makes this case so, so important.
it's a 1999 case. It was old. I inherited it when I came to
work. I had to do something with it. It's too much drugs

involved. I couldn't plead it. TI couldn't let it go,

y




.

&

[Z!i c

M

L;

-

LASERBOND FORMB D PENGAD+ 1-600-631-6089

10

11

12

13

14

15

16

17

18

19

20

21
22 .

23 .

24

25

- 39¢c

.because we really in society have to be concerned about

people that sell this much drugé.
When you look at the evidence ---

- MR. MCGUIRE: Your Homnor, I would object in that I as}

you to -admonish the prosecutor for using that kind of
argument. That's against the rules.

TEE'CQURT: I agree with you. 1It's not a matter of

‘battling drugs. 1It's a matter of this case.

MR. BOSNAK: I'm sorry.

- THE COURT: Go ahead.

'MR. BOSNAK: I'm sorry. I apologize.

BY MR. BOSNAK:

But;when you when ;ook at thg facts,‘when you look at
everything, there's on}y,pne person thét could have been
involved in this.

Thank you for your time. Thank you.

THE COURT: Mr. McGuire, we'll wait and let him get

. that straight and everything, put the screen up.

All right.  Mr. McGuire.

MR;‘MCGUIRE: Mr. Bosnak. Your Honor.

CLOSING STATEMENTS

BY MR. MCGUIRE:

I'm mad. I really am. I'm mad that I couidn't get

- LasShawn Floyd to tell you the truth. But she did slip in the

. end. She got a little flustered énd a little mad. She dig
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say, "Eddie is my uncle."™ I heard that as soon as she said
it. I couldn't believe it. I couldn't believe it, that she

got away from her lie. In a wmoment of not being cool and

collected, she said the truth.

It's on this court reporter's taped recording. ‘If you |
have any doubt about what I'm saying, Mr. Foreman, the flrst
question to ask is: Can we ‘hear LaShawn Floyd s test1mony°
After I questioned'her and. then Mr. Bosnak got back up to ask
her some more qﬁestions,‘she slipped and she said, “Yeah;

Eddie is my uncle " I almost missed it'=but it's there.

s

& ARAL TS

It's. hard to keep 1t together whén'Yeu 1ie, but she stubbed
her toe and just for a brief second;a«little-txuth ghone down
into tﬂierwetid.

We know what happened. Shawn Floyd is a drug dealer.
Looks like a good, single mother with plenty of fine
qualities, just trying to get along. She is“a drug dealer.
Her name is on the street, where people know they can call.
her and get $10,000 of. cocaine. Who ‘believes that this_is a
one-time event that she was talked into by anybody? People
on the street are'coﬁing to her beécause she does it all the
time. And she lied about that.

She's on that tape, talking to Matt Wallace about a
drug deal, actually two drug deals, that she did the night
before. I hope you all -- the tape's bed. The tape's bad.

I wish it were better. And if the prosecutor says he's
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trying to bring you the truth and not hide anythlng, why did
I have to bring a tape? Because I want you to see the truth.
Because it puts the true face on Shawn Floyd. ‘

The face that you all saw on the w1tness stand, how

'she was. felgnlng how uncomfortable 1t was to say ai-

:four letter word° That s her act That is her performance
.- We know what she really sounds llke, and you all heard it. 1
. heard more four letter words 11sten1ng to that tape than I
'ﬁhaye 1n.a long trme...rhat's who she is. And she trled to

fool you by pretending to have difficulty curs1ng.:

I brought you the tape. I played the tape for you.
I'1ll let you see the truth She s on the tape discussing
drug deals. "Yeah, I had met that dude - That dude wanted

. i
four and I handled that and then another person right after

~ wanted three and I handled that n That's bas1ca11y what she

said. And she 11ed to you about selllng drugs  Her name is

on the street She moves $10 000 of cocaine: at the phone

call; and she s talklng about selllng drugs the night before.

_ Three or four ounces, that's almost $10 000 the nlght before.

And now she's settlng up $10 000 the next day That s who
she is. | |

And then she said -- I wanted her to be ‘honest. I
said, "Shawn, do you sell drugs for money’" And she said,
"oh, no, I do not. I just accommodate people I put them

together."” She s llke a matchmaker in the drug world.
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"I don't do it‘ferlmoney." Do you all believe that for a
second? |

And then finally in the end, she'actually said
something close to the truth probaﬁly when she said, "Well, I | |
wanted something real bad. That's why I did it." I wrote I
that_down as soon as she said it. "I wanted.something real
bad. And that's the only time I did this, this one time. "

And what is it? What does she want? A car? Clothes° A tr1p°

Mr 'Bosnak called thls p01son; and yet hefembraceS-
pad g iy LY L RIS T

for you. It angers me when I hear that Shawn Floyd is just a

good single mother just trylng t0»get along,~she's'got some
good qualiries about her, a 194year—eld under the influence
of other people, because that's not the truth. And I am mad
that I can't get her to be honest with you.

Shawn Floyd calls her uncle “Eddle" -- please don't
think I'm mad at you all. I am mad, but not at this jury.
You're like me. fou're tired, 5ecause you had to pay
attention to everythlng

But you do recall that she sald she calls her uncle
"gddie." She calls her uncle "Eddie,“ who recently -- his
1988 Toyota Cressida,Awhich.is a nice car, had just blown an

ehgine.‘ So he's hoofing it around.
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And he said it on the stand, "I asked Earnie for a
ride." After gettiné a call from‘Shawn Eloyd, he goes to
Earnie and says, "Eafnie, I need alride." HeVdidn'tvsay he
ran intp.Earnde; What does he do° '“Come along with.me
Let's run an erfand"?' No. He sald he got a hold of Earnie
for a ride

He told Earnle nhere to park and then he gets out of
the car. He goes 1nto that cut behlnd the bushes, disappear:
into the shadows of the summer of 1999, and he gets that dope
to LaShann Floyd. | |

Now, I don't know how they did it. I don't know if it

~was there when he pulled up. I don't know. I don't know if

that water tank or blrd feeder or any other thlng behlnd that

abandoned house 1s maybe where they keep thelr stash.

v

Officer Gould was instructed to go and search that

-area for a stash, because that's not uncommon. He said on

the Stand, "Yeah. We make arrests where people have a

.stash."

"I don't know if Eddie Nelson just showslnp-when deals
happen.r.I don't knowyif he brings the cocaine there. I
dpn't know;» I don;t hnow.if he'shews up and he has some sort
of pre-arranéed'location nith Shawn and he pnta it someplace -
and then he walks aroundlthe corner to eurveil-the car.

| Why would he do thaté Why would he de that? Why

would he -- I.mean, if he knows nothing about nothing and he
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just happens to be there, why this incredibly suspicious walk
down the stfeet,.checking out the cab?

As Jennifer Vanootegham said,'“Yeéh, he was walking
down the stfeet."

And I said, "Just checking you all out?"

And she said, "Yeah."

And he dréps his dope. And Eddie walks down the
street. Hé'surﬁeils the cab.

Jennifef Vanootegham is worried about getting ripped

off, the danger Eddie, too. Eddie is}_too. Eddie is

R

e B R R D BN

'Théf;é fhe.iian. That's how they do it, I guess, aﬁd
everythiné that yduAknow happened points exactly to that.
Exactly to that. ‘

Shawn.Floyd is doing business. She gets in the car.
She counts the money. She's so adept at what she was doing,
she- says, “Hey, y'all are short.® 1It's a lot of money.

They gave the siénal for everybody to move in. And I
think the officer, éspecially Glen Campbeil, who is right
behind Shawn, said Shawn takes thé bag énd throws it down.
of course, Shawn lied about that. She said, "Nope. I did
not do that.

Do you have any reason to distruét GlenACampbell, the

officer who's on the spot, responds to the scene, goes after
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Shawn° And w1thout any doubt in hlS mlnd "Yes. She threw

down the bag of cocaine. Shawn 11ed to you about that, too

_ They go in and they ve got Shawn red- handed. You

mlght have heard the phrase "they caught her dead to right.

There S no w1ggle room. Do you thlnk she has ever

contemplated ma1nta1n1ng her innocence and lettlng the good

]ury determlne her fate’j Never

he S over a barrel. She's caught dead to . right. Ar
she sald 1n so many words to you, "The only way-I could get
-- I could get my k1ds safe, my chiid“ -- actually, she has
single daughter who's. in the house at midnight when she's
drug dealing. 'Because she says,A"i'm going.to fucking~kill
that.kid. . Her house‘is all fucked-up." What it is, is
interfering with her drug deaiing.- That's the single mom.

| She knows the only way she can save her Chlld is to

grve a statement And in hexr statement 1t says, "E is a
distant cousln, and 1 don't know h1s full name."

- "Tall and slender.” Nelther one of those guys are .

_tali and slender Both little fellows No doubt about that

But she can' t stlck to a 11e that doesn't make sense How
can.she go to the w1ndow and say, "That* s Earnest Battle
But they know the drug dealer 1s "E," and she says, "E, I
don t know his full name"? o

It just dldn't happen the way she tries to make you

~ think it d1d What she dld was, she tried to give a
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statement protecting Eddie. Essentially, it was put. to her,
"Which one brought the dope?" And she had to choose. Eddie
who really is the only figure that lie has protected, and.
Earnest who ‘is the.more distant cousin was offered up. It
didn't make sense.

Who's "E"? Earnest? ‘Remember all the police officers
said, "Eddie? No, we don't -know anything about Eddie. No.

one ever told us that he went by 'Eddie.'" Shawn said she

.told them that Maybe she lied about that, too. Nobody ever

told the pollce that James Nelson was Eddle They all told

- o .4,—:.,-". w. ‘$ A
Sae in L s

you that _They c0nf1rmed that Shawn contlnues to lle

ey Tiey Bt Y ':"-,"4— LN

At the bond hearlng at Charleston Couhty'Detentlon

- Tn"‘ 4. g* -

i

26 ey =

Center, all cuffed up together, Earnest Battle finds out.
"Oh, my God.'I LaShawn tells hlm, "I gave them your name."
Imagine. They're all facing 50 years. And Earnie thinks,
"Oh, my God. I was merely present. I was juet there. I
gave Eddie a ride and look what I'm in."

Ano he writes a letter. What would you do? You know
she won't give up Eddie, the reai uncle. He.wrote that
letter in an inarticulate and desperate.attempt to provide
Shawn Floyd with a viable statement that she can write so she
could save Eddie who you know she's got to keep an eye on.
And Earhie -- Earnie couldn't say, "Tell the truth and tell
them Eddie did it." That wasn't going toAhappen. That was

going to fall on deaf ears. That was not an option.
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The only option was for Earnie to try to save his
life. So he writes a letter. And it wasn't the smartest

thing to do. To be honest with you, it looks bad, and I am

afraid that the letter will actually prevent you from seeing
the truth. Don't lose sight Qf what the truth is ahd.wheré

to find it and where to get it from. Yeah, Earnie tried to

save hié lifg by wrifinéithaf letter. How many of us
.wouldn't?dd the saﬁéiéhiﬁé?
| | Shé promised at the 53#& heariﬁé, "Lodk, I'm giving

your'namé,.bﬁtli'll'write a statement to clear this whole
thing ﬁp;ﬁA |

How do wevknow that Eddie is telling fhe truth? If
yoularé}ﬁo beiieve Eddie,‘aé the prosécutor apparently does,
why aré his charges‘still pending? I asked him that on the
stand. He said, “Yeél Théy were still'pendiné."ﬂ His lawye:
was in the cgﬁrtfoom'with him. How about tﬁat?' |

Y'éil remeﬁberbmr. Bosnak saying, "ﬁdw, Shawn, di&
James ﬁelson have anything to do withhthis'drug deal?" And

she said "no." Well, he either suborned perjury, or he's

proceeding against a man that he believes is innocent. Whict
one of those options'is 966d? I'm mad. And I am:mad about

: ﬁhat, too.

I am mad that the prosecutor has pending charges

against Eddie Nelson and yet presents evidence to you that he

was completely uninvolved. That bothers me. And you know
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why they do it? So when Eddie takes the stand and when he

looks at the prosecutor, there's basically a big hammer at

the table that says "50 years" on it.

If he believed his own witness, why haven't they

dropped the charges? Do you think he's trying to get the

truth or just the right stoxy? That bothers me, and I'm mad.

The only thing that you have heard in the way of
documentation regarding Eddie‘sﬁpast is his prior record.
Didn't see the paycheck stubs from the stevedore company, did
you? No.

1980 consplracy, five years' pfobatlon ‘26 years old
at thé tlme ) Mr..ngnak wanted to élay this off as youthful
indiscretion. Eddie kept 901ng. 1980 again, distribution -
marijuana, three years in prison. 1984, marijuana, for
distribution. 1986, burglary second degree, three years in
prison. Grand larceny, same act, three years in prison.
1989, possession of m;rijuaua, for distribution, five years'
prison.- That's the only documentation we have about Eddie.
That's who he is;

He is, as he called himsélf, the honest drug dealer,
who also pleads gquilty to stealing TVs and VCRs. But
according to hiﬁ, he didn't do that. He pled guilty to it,
but he didn't do it. That's who Eddie is. Eddie got bigger

and better.

I was almost -shocked to see Eddie's appearance on the
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stand. I almost think he actually kind of laughed and

. giggled a couple of times. I remember he kind of chuckled a

little bit and said, "My llfe s not on the line." He's darn

right it's not. Darn rlght. You gave a statement to a

prosecutor in jail, and they let you out the same day

Do you think he has a very clear understandang of wha
team he's playing on if he needs help? Do you have any doub

about that at all? Do you doubt that he knows what plea

bargalnlng 1s and gettlng a lawyer to negotiate for you even

though he's gone to prlson several t1mes° He knows how the
system worke; Get your lawyer to negotlate on your behalf
and_cut yonlthe best.deal. They even bring the prosecutor t
the.jail so you oan talk to thém; and then they let you out.
Eddie'5~playing.on'this tean He has to He faces 5i

years That would be the end of hlS life if he went to

_‘prlson for that long Yeah. Eddie laughed. Edd;e chuckled

on the stand a little bit. He's laughing all the way to the

bank, is what he's doing. Laughing all the.Way tovthe bank.
Stick to your'story? bh, come on. He was in jail foz

ten months before he said it. If'he knew nothing about

nothlng and was Just an innocent bystander, why didn't he

'_tell that to the pollce the nlght he got arrested? He stoodx

silent unt11 after his arrest. And he stayed silent until

ten_months later, ten months later when he knows full well

~what Lashawn is saying and what her story is.
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When the prosecution goes up to him and says, "Hey,
this is what Shawn's saying; is this what happened," a
light bulb goes off. "Yeah, if I roll with that story, stick

to it, they're going to get me out of jail. I'll be on their

~ team, helping them." AThat's Eddie.

Shawn is a liar. You know you can't believe her.
Let me say something right now. I got this case in
October of 1999, and I want you all to have'a very clear

understandlng that I am not the attorney mentioned in that

”letter I work for the publlc defender s offlce. And he had

"l . T - i ’ . t
NI 3 R 3. ":1\'\!_,‘. - ot

:another lawyer for a llttle whlle named Joe Condon, and

J[ J)

that's the one he s‘talklng about in the letter. iI don't
want you to be confused about that at all That‘e ﬁot me.

if Shawn was testifying agalnst her uncle, herx
lifelong confidant who always provided for her, who always
was the shoulder that she came to, the person who dispensed
advice about life's'troubling issues, what would she have |
really looked“iike? She'd cry? Would she have broke down in

tears and say, "I am-sorry. I do not wantlto say this"? Or

would she have stood up, almost with no emotion, and said,

"E is Earmest Battle"?

The only real emotion I saw from her on the stand is
hostility, and that was directed at me because I'm the only.
person in the courtroom that can make her performance look

bad. And her performance is what's going to get her through

41]

U
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here. "I'll testify against'my uncle, a father -- a family

“member." If I were the hands pushing him into the'shadow of

the penitentiary, I would be upset. Was she? No. I'm mad
about that, too. She couldn't have a good-relationship with
somebody and basically lie to you.

In South Carolina we have a rule of court that if T

_kdon't present any ev1dence I get to talk to you last. I

-\ .

chose to do that not present any evidence, so I could talk

to you last ‘ ThlS is the kind of case that's compllcated

‘And that s 1mportant to me. I don t have much for you excepf

to tell you that I am scared in that I am scared that you
mlght not see the truth

If you heard for a brief second a'brief‘secohd, that

L.aShawn said, “Yeah dele s my uncle," please if.you have

any doubt about that play that back.

My cllent stands in the shadows of the penitentiary.
The testlmony; Eddle Nelson, a convicted habitual drug
dealer and a 1ying, drug dealing Shawn Floyd trying to push

him in that direction. And ‘when you go to write a verdict,

do not become the hands of those lYihg"do-defendants. Do not

be the hands of Shawn Floyd and Eddie Nelson. Do not be the

hands that push Earnle Battle 1nto the penltentlary,

espec1a11y from people fac1ng 50 years who have every reason

to lie so that they can bask in the sunshine of' freedom for

the rest of thelr lives.
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I told you at the'very beginning of this trial the
only way you could even conslaer writing a guilty verdict
would be if you can visualize yourself getting out of your:
chaii, walking across this eou:trddm to that witness stand,
and embraeing‘Shawn Floyd and Eddie Nelson, and saying} "Yes.
I believe you all beyond any reesonable doubt . " |

It's a lie. Mr. Bosnak started out looking for truth,
but you won't find it there. What yéu have fennd,'what I
believe Ifye proven to you, are lies. ﬁon't believe a case

of lles

Rt v :". = < -
>s~ FRE I - E z ‘~.,

THE COURT All rlght Members of the Jury, I'need
CEFL Ll 2wy o
you to go to the jury room for a moment please pon't start

your dellberatlons yet I Stlll need to dlscuss some matters

with you. But I do need you to go to the jury room for just

a few minutes, please.
(Whereupon, the jury goes to the jury room at
approximately 11:43 a.m.)

TﬁE COURT: 1I'll be right back. Don't go anywhere.

MR. MCGUIRE: Yes, sir.

(The Court leaves the benchlbriefly and returns.)

THE BAILIFF: Order in the court.

THE COURT: Now, come up here a second.
(A bench conference was held on the record by the
Court and Counsel as follows:)

THE COURT: That is a copy.of the conspiracy

’
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indictment; I want to discuss something with you. What I'm
talking about is: The indictment for conspiracy{ as I read

it, charges the defendant with'conspiring with another to

purchase cocalne | Do you think there's any proof that he

consplred w1th another to purchase coca1ne°

MR. BOURDON: No, not for purposes of this trial.
THE COURT: Okay.' Mr. Mcéuire,“do'you have any motior

at this stage then?

MR. MCGUIRE: I would move that that indictment not be

presented to the jury

THE COURT: Do you move for a directed verdict on that
charge?

* MR. MCGUIRE: I would.

THE COURT: Anything you all want to say?

MR. BOURDON- At thls p01nt I don't know 1f there is

much to say, Your Honor, to be honest w1th you.

MR. BOSNAK: The only thlng, Your Honor, that I have
-- you know, I understand it's wrong It's got my'name on
the back - I should have checked 1t -- would be the

prejud1c1a1 portlon of that by dlsmlss1ng it at thls time.

THE COURTn’ Well nobody focused on that durlng thelr

argument or anythlng You know, I don't think ybu're

-

.prejudlced in terms of the other two charges that I am going

to submlt to the jury

MR. BOSNAK: But I would think that you would -- if
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you could find him guilty of trafficking, you can definitely
find him guilty of conspiracy because the acﬁ does not have
to be done.

THﬁ COﬁRT%' But; I mean, the conspiracy ¢harge is that

he did conspire with another person to purchase cocaine.

MR. BOSNAK: Well, as long as the jury understood that
it was an error. in the indictment.

THE COURT: But that's what. the word says. That's

" what he was charged with.

MR.§QURDON: »Here's

what'the'state's_position would

3 RECTRAITS SER
3T M el v

Aur

be, Your Honor: We move to amend ‘th

éictment to Ethe
-distribution," vice "purchasing" as a scribner's error.
THE COURT: What is your offered amendment?

MR. BOURDON: To change the word from "purchasing"” to

vtrafficking” or “distribﬁting}“
THE COURT: Mr. Bourdon, you've got to tell me exactly
what you want to offer as an amendment without changing the

elements of the offense that was charged.

MR. BOURDON: Your Homor, the charge itself is
conspiracy #o violate the narcotic laws.

THE‘COURT: Well, no. The charge is what it says in
the indictment.

MR. BOURDON: I understand. So the State's position

would be: To conspire with another to traffick in an illegal

narcotic ---
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COURT : Tell me exactly how the indictment would

your amendment

BOURDON : According to the evidence that's been

presented,
indictment

THE

. down right

words that

Your Honor, the State would argue that the

' COURT:_ Well, you‘kept -- you sit down -- YOu sit

there, use exactly the words -- you write in the

you want to offer as an amendment at this stage.

(The Solicitor complies.)

" THE

MR.

COURT: Bring it up.

BOURDON: Your Honor, the best I can craft at .this

juncture would be to substitute the word "traffick" for the

word "purchase." And that could be either "trafficking,"

Your Honor,

THE

or looking at 1t again, you could either strike

,the word purchase" out and put "distribute.

COURT: I know. That's the -- okay "Traffick, "

now that -—-

MR.

BOURDON: Yes, Your Honor. I would put that --

you know, looking at this at this late hour, would be to

amend the word ---

COURT: I mean, it's either *distribute“ or

THE
"sell. -
. MR. BOURDON: --- would be to distribute .
THE COURT You know, and that'é a different -- that's

different from what was charged. -

'
\
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MR. BOURDON: Yes, Your Honor.

THE COURT: That's the problem.

MR. BOURDON: Well, your Honor, certainly from the
diécovery that was provided and from the other indidtments,
it's clear that this "purchase" was a scribner's error.

THE COURT: Well, I understand that. I don't know.
But I understand thet.»-But the Appellate Courts in reqent

years, looking at that, look at the situation and say if by

‘an amendment you change substantlally what was presented to

the Grand Jury and what he was 1nd1cted on ---

~“ n r'-(' [y Ay . 15

'4’ -:'--‘-t_,‘-..?'. TRy,

MR BOURDON Yes, sir

PELy

THE chRT '—4-"§oﬁeééﬁf£"éo'£ﬁaﬁ " And if the
evidence was presented to the Grand Jury, saying that he
conspired with somebody to purchase cocaine, to now change

that to "sell cocaine,“ I think is a real big difference. It

.hasn't been considered by the Grand Jury.

So I appreciate your position.

MR. BOURDON: Yes, sir.

THE éOURT: But I think, looking at this, I cannot
allow that amendment because it would change substantially
what he was indicted for ---

MR. BOURDON: Yes, Your Honor.

THE COURT: --- which was to purchase -- to conspire
with somebody to purchase cocaine. And now change it to a

~-—==i~a~tr +tn cell cocaine, that wasn't presented to the
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’_MR.MBOURDQN: Yes, sir. Your Honq?, the gravamen of
the offense is obviously the.traffiékiné in thé'proximity.-
The State would just ask if you are ;oing to dismiss that o
indictment that ;hey not_@rawjany adverséwiﬁfe:ence.

' THE COUﬁT:' I agxég. I'm just not'going to say

anything about it all.

MR. BOURDON: Yes, sir. So that their consideration

- would just be the two indictments rather than'frying to rea

into why the conspiracy one is not here.

THE COURT: I agree.

MR. BOURDON: Thgnk you, Ydﬁr Honor.

V(Court'ngxhibiﬁs No. 1 and 2_wéré marked for
identification.)

A(Said bench conféiencezbéing cohclﬁdéd,'the“following
proceedings‘wére‘héd;)

THE‘CéURT: Bfing the.jury out.

XWhereupon, the juty returné td the courtroom ét
apprqximately.12;01_p.m.) o

THE:¢OURT: all riéht. We have the jury with us now
Mr. Battle ié present,_along with his éttorney.

TheAéarties ha&e presented evg;ything'thétithey wish

you to consider, and you've heard the summations and >

~ arguments from the lawyers. Now, under the Constitution anc

code of laws of this State, it's now my duty and
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responsibility to discuss with you what your duties and
responsibilities as a jury in this case are and the law that
applies in the case, and then you 96 to the jury room and
you'll‘deliberate and you'll give us your verdict. -

As you know by now, this is'a case in which the State
of éouth Carolina has accused, claims, that
Mr. Earnest Battle, the gentleﬁén I introduced to you
earlief} violated some of thelléwsAof this State. There are
two charges, really, now that the State makes agéinstl

Mr. Battle. One is called traffléking in cocaine, and the

other is called possessxon with
s

w1th1n a half m11e of éalnt Johﬁ“s Cathollc School.

'ént*fb distribﬁféfcocaine

Now, as I told you at the outset Mr. Battle has said,
"I'm not guilty of either one of those.chargeb," and that
places the burden of provihg him guilty on the State. A
person who is charged is never required to prove himself or
herself innocent. The burden of proof is on the State
throughout the tfiéf;td.convince you the jury of his guilt
beyond a reasonable doubt :

A person who-is charged is presumed innocent from the
moﬁent of his arrest, throughout any arraignment, throughout
the trial itself, until you the jury have réached a
conclusion in the jury room that the State has proven him
guilty by the evidence presented here in court beyond a

~~~~~nahle doubt. If the State doesn't do that, then he's
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Now, what do we mean when we say that the State must

prove someone guilty beyond a reasonable doubt?  What do

those words mean? The term "reasonable doubt" may be best

‘unaerstood by‘giving itAits plain and ordinary meaning. A

reasonable doubt is the klnd of doubt that would cause a

.reasonable person to hesrtate to act. 1If after consrderlng

all the ev1dence in thls case you he51tate to conv1ct

Mrt Battle on, the ba51s of that ev1dence, then he's entltle

to a verdlct'of not gullty.

A reasonable doubt may arise from the evidence that':
been presented in thls case or from ‘the lack of evidence in
the.case; You alone, you are the sole judges of the facts ¢

thls case. AYou alone muét'make the decision as to whether ¢

not the State has proven hlm gullty of the charge beyond a

reasonable doubt

Now, Mr. Foreman and members of the jury, under the

' Constitution and code of laws, as I said, you ere the‘sole

judges of the facts of this case. I don't have enything to

do with the facts. If.I'have'said or done anything during

the oourse of the trial that you've interpreted'in any way a

an opinion'that.f might have about the facts, please
disregard it for I've intended to be fair and impartial to
both sides in this case.

Now) in determining the facts, it's necessary for you
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to evaluate the credibility or the believability of the

witnesses who have testified. You have to decide: Do I

believe what that person tells? Do I believe what tnat
person has told me in this case? How much trust, how much
.faiﬁh oo i put in-what that person has told me?

| i would suggest that YOu go about deciding those
issues_in much the same way you decide'that‘in youf everyday
life. Yon:and;l'nave‘to decide every day whether to believe
what someone tells us. It's so much a part of everyday life

that we oftentlmes don't thlnk about any mental process that

nwe may go through 1n dec1d1ng whether to belleve someone but

T e GEdc . . L e s
G, ] e

you do it evefy day'whether at home, on your Job onnthe
‘street Qge;ever | |

When someone cones ué to you and”makes“a factual
statement to you, when someone says something like
"such-and-such just happened" or "such-and-such is about to
happen" or “you should do this because® or "you should do
that bec;ause,'l when a person'makes thst tYﬁe of_sgatenent_to
you, you have to decide: Do I believe what that person tell:
me? How much:trust, how much faith do I put in what ﬁhat
personvtells me? As I said, I would suggest that you go
about deciding-who and what to believe in regard to the

testimony and the evidence that's been pfesented to you in

this case in much the same way you decide that issue in youx

avervday life.
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Some of the things that you may want to.consider in

‘deciding who and‘what to-believe, in deciding how much weig

' to assign to¢ a witness's testimony, .and this is by no means

an exhaustive list, but some of the things that you may wan
to consider are such things as: The demeanor or manner of

the witness who'testified, whether the-witneSSghéd reason t

be' biased or-prejidiced in some way or the other, whether a

" witness's testimony was contradictedgon"theaone'hand or

supported and'COrrbborated on the other hand. .

You certainly do not determine truth-or cfedibility

K believabilityVmerely.by{couﬁtingethe number of witnesses wh

may have testified for ome side or the other or who may hav
testified concerning séme particular point or fact that may
be involved in the trial of this-#ase; You may believe a
small porfion of a witness's testimonyfand;disregard the
larger portion‘or vice versa. You*certainiy do not determi:

truth or credibility,Qr_believabilityAmerely,by:counting th

‘number of witnesses, as I said, who may have testified for-

‘one side or the other or concerning some particular point o

fact that may be involved in the trial of this case.

The fact that Mr. Battle himself has not testified i:

" this case may in no way weigh in your decision. The fact

that he did not: testify, did not present any evidence, is
perfectly consistent with what I told you at the outset; an

that is, the burdenof proof is on the State to convince yo
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of his guilt beyond a reasonable doubt. .There‘s no bﬁrden on
.him-toiexplain or to do anything. .The burden of proof is on
the State to produce ﬁhe evidence here in.court to convince
you of his guilt beyond a. reasonable doubt.

If you 1e§ the fact that he has not_testifieé or that

he has not presented any witnesses or evidence in any way

enter into your discussions or decision in this case, then

‘'you would have violated your oath as jurors because your oath

was to decide this case based on what is presented to you )
from the witness :stand.

wmgﬁm©Wﬁﬁthgre:are:twp_%ypggﬂoﬁigqéggnggﬁﬁyhag the lawyer:

“refer - to«and judges reﬁergtOﬂgsggwgé§&9g§{ogégviaegce-thaf

are presented to jurors. One is .what we refer to as direct

.evidence. - The other is what we refer to as circumstantial

evidence.

Direct evidence is evidence which a witness testifies
to on the basis of his or her physical senses, such as "I se
-someﬁhing" or "I heard something"™ or "I felt something," °I
smelled something.® That's direct evidence where a witness
testifies to something based on his or her physical senses.

There is another type of evidence that we refer to a
indirect or circumstantial evidence. That is evidence whic
may prove a particular fact to be proved, not by evidence
based upon the physical senses of a testifying witness but

rather on the basis of the proof of other facts which infe:
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the proof of a particular fact as a necessary consegquence.

The commission of a crime may be proved by

circumstantial or indirect evidence as by direct evidence of

an.eyewitness. C1rcumstant1a1 ev1dence is perm1551b1e

provided itwmeets the legal test. To the extent that the

State relies on circumstantial evidence, it must prove all

the‘circumstancesfyelied‘on beyond a reasonable doubt. Thes

. circumstances.mustﬁin every way perfectly be consistent witk

- one another; and they must p01nt conc1u51ve1y, that is, to &

moral centainty, to the guilt of the accused to the exclu51c

' of every other reasonable hypothe51s or explanation. In

other words, the c1rcumstances must be absolutely
1ncon51stent w1th any other reasonable hypothe51s or
explanation than the guilt of the accused.

Nowa_the charges,.the specific.chafges_for you to
consider in this case, are two: .

One ' is called traﬁficking in cocaine. The State

claims that Mr. Battle did on July 15th, on or about July

15en, 1999, while ac(NSENMNMNN i~ North Charleston

knowingly sell, manufacture, deliver; purchase, or bring int

the State or that he provided financial assistarice or
otherwise aided abetted attempted or conspired to sell,
manufacture, deliver,ppurchase, or bring 1nto this State or

that he was knowingly in actual constructive posse551on of :

excess of 28 grams of cocaine and that that was in violatio
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of the code of laws of this State.

That's the formal chargelﬁhat the State makes against

Mr. Battle; essentially, that is, that on July 15, 1999,

while at that location in North Charleston that he knowingly

sold or possessed in excess of 28 grams of cocaine. That's

what the State charges in this case; that Mr. Battle digqg, as'

I said, on that date at that location knowingly -- it means
he knew it -- sell or attempt to"sell or have ‘in his
possessiéh 28 grams -- more .than.28 grams of cocaine.

That's how the General Assembly ‘has deflned

3“traff1ck1ng 1n coc 1ne et It's hav1ng in” your posse551on

P T

more than 28" grams of ‘Gocaine. :ﬂﬁd-tﬁ%’staﬁéﬁhéreiciéims

v o=

--that - élédfiﬁéiﬁéed in thétfcﬁafge'ié'thﬁf“he did have in

his possession knowingly and with an intent to sell that

cocaine and that that was in excess of 28 grams of cocaine.

.That's how it's defined, and that's what the State charges in

this case. That's one of the charges,

And you'll have this indictment, this piece of paper,
with you iﬁAWhicﬁ'the formal charge is written out. I would
ask that you, of cdurse,'consider that. You read the charges
that the State has made in the indictment, and you see
exactiy what the State has charged as far as that particular
charge of trafficking in cocaine.

As I said, "trafficking®" is defined under the law.

That's an unusual word, so to speak, but it's defined by
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saying that it involves more than 28 grams of céc#ine. Anc
that's the charge in this case, coupled with the other
eleﬁents ch;rged in tﬁe indictmentﬁ

Now, the State claims as éart of that that he could
have been an aider or an abettqr, what we refer,to as an
aider or as an abettor, not thé princibal-ip that but rathé

acting as an aider or an abettor. Now, in order to be guil

~as an aider or abettor, Mr. Battle must be charged with

knowledge of the principalf; criminal conduct.

~ Mere p:esence at the scene is‘nétvsufficient to
establish guilt as an aider or an abgﬁtor.‘ All persons who
are present aiding, abetting, enCoufagiﬁg; or inciting
another to,commi§ a,¢rimina1 act are eéﬁaily guilty with th
one who does the act. . :

Aiding‘and abetﬁing encompasses all assistance
rendered by acts or words of encourégémgnt, incitement, oxr
support ‘which preconcert‘with the inténtion of feﬁdering
assistance if necessary. All persons present aidiné and
abetting,a,felony_€re rega:ded aé principals and équélly

guilty. The actual perpétrator is regarded as the agent or

. instrument by which the crime is perpetrated, nbt'as the

chief criminal_or more guilty -- not as the chief criminal

- more guilty than his associatesl'.When'two Or more persons

aid, encourage, and abet each other in the commission of'a '

crime, all being present, all are principals. One present
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aiding and abetting the commission of a felony is not an
accessory but is a principal in the crime committed.

However, if you find from all the evidence that
Mr. Battle was merely present at or near the scene of a
crime, you are instructed that such presence at or near the
scene of a crime would not support a finding of guilty. Mere
presence can only create a suspicion, and you cannot find
Mr. Battle guilty because of suspicion.

Mere presence at or near the scene of a crime does not
in and of itself permit an inference to be drawn by you that
he has knowledge of any criminal plan which might have been
fofmed, nor does mere presence support an inference of intent
to engage in or to aid‘criminal conduct. Suspicious
circumstances, like mere presence, are not sufficient for a
finding of guilt against Mr. Battle. Sb, of course, mere
presence, as I said, is not enough to convict someone of a
crime.

The other charge the State makes is possession with an
intent to distribute cocaine within a half mile of a school,
and that is a crime as defined by the General Assembly of
this sState. It is a.separate criminal offense for a person
to unlawfully distribute or possess with intent to
distribute, which is what the State charges here, possess
wiFh intent to distribute, cocaine while in or on or within a

radius of one-half mile of the grounds of a public .or private
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elementary, middle, or sécondary school. - A person is guilty
of this offense if he is found in possession of cocaine
within this area and you also find that he intended to
distribute the cocaine within this area beyond a reasonable
doubt.

Now, Mr. Foreman and members of the jury;"you were
selected in this case both by the State and by the defendant
as fair and impartial jurors. You took an oath whereby you
swore you would decide thisvcase based on the testimony and
the evidence that's given to you from the witness stand and
my instructions to you on the law. When you do:that, when
you comply with your oath, no one will have a right to
criticize your verdict regardless of what that verdict may
be. You have no friends to reward or enemies to punish.
Your job is to do what you said you would do: Decide'this
case based on your evaluation of the testimony and the
evidence, apply‘thaf unde; the law, reéch your verdict in
this case, your decision in this case.

Your verdict must be unanimous. All twelve of you
must agree on what the verdict is before you can come back
into the courtroom and tell us if you've reached a verdict in

regard to these charges made against Mr Battle. All twelve

. of you must agree.

Mr. Foreman, you'll have with you in the jury room the

physical evidence that's been introduced. You'll also have
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with you these two pieces of paper that I hold here in my
hand. We call these "indictments."” This is the formal way
that we require the State to notify someone of the charge
that's being made against him. 1It's never proof of the
charées contained therein. The only proof comes from the
witness stand, but we.do require the State to notify someone
in writing of the charges that he faces, and that's what
these two pieces of paper are.

And as I said, the elements, if you have a question
about what the State has actually charged, the elements of
the offense are contained on the inside of the indictment.
And I read that to you a little earlier, the charge of
trafficking in cocaine. And, again, if you have any
question, you should read that during your deliberationms.
The same thing goes with the charge of possessionAwith intent

to distribute cocaine within proximity of a school. The

charges, the elements, are contained in the indictment.

Now, we also use these to make -- to ask you to use
these to let us know what your verdict is in each case.
You'll find on the back of the indictment, down here in this
left-hand corner, the printed word "verdict." There are some
blank lines there, and then below the last line "Foreperson
of the petit jury." I wouid ask that you write your verdict,
Mr. Foreman, when the jury reaches a unanimous decision about

each charge, write that verdict on the back of the indictment
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and sign your name below it.

6f éourse, there are two possible verdicts in regard
to each charge. If under the facts as you find them to be
éhd'ﬁndér the law as I have instructed you the law to be, you
find thgt:the State has not met its burden of proof of
proving Mr. Battle guilty of one or both of the charges, you
would write the words "not guilty” on the back of the
indictment; that is, ih regard to eagh charge, if you_find
that the State had not met its burden of proof, you would
write the words "not guilty"” on the back of the indictment
for that charge. /

On the other hand, if under the facts as you find them

to be and under the law as I have instructed you the law to

‘be, you find that the State has met its burden of proof in

regard to a charge, on that indictment you would write the
word fguilty," sign youi namé, and return it, and we'd kﬁow
that's your verdict in this case.

No&, we've already ordered you lunch. I don't know
how long it will take for it to get here. When it does get
here- and they bring i; to you in.the jury room, I would ask,

of course, that you stop your deliberations. Don't try to

-eat lunch and deliberate at the same time. All twelve of you

have to focus on the deliberations. Somebody might be
distracted by their hamburger or their chicken or whatever it

is that you're getting. So once the food gets here, stop the
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deliberations. Eat your lunch. When everybody's through,

then you can start your deliberations again. If you want us

to bring-the leftovers or trash out of the jury room, let us
know that. The bailiffs will take it out and everfthing
after you've finisheé your lunch. Of course, you cen
deliberate from now uhtil you get your lunch; but onee‘you do

get your lunch, stop your deliberationms, then start after you

‘finish your lunch.

‘I need you to go to the jury room for a moment. Don't

start yoﬁfﬂdefiﬁerétidns yet. "I need to look over my notes

. to'make” sure I've ‘told- you everythxng f nEed- e tellayou If

34

I have, I‘ll send the phy51ca1 ev1dence along w1th the’

1nd1ctments to-thEMjury room, and-you'11 ‘know--at that time

fthat'yoﬁ'céh beginfyour deliberations. If I've overlooked

something, I'll bring you back out and tell you what I've

overlooked before you start your deliberations.
(Whereupon, the jury goes to the jury room at
approximately 12:24 p.m.) |
(Whereupon; the alternate is excused.)
THE COURT: Any exception from the State?

MR. BOURDON: No, sir. The only thing I noted was

with the defense's request on the mere presence charge.
Since you've already given it but if it's asked again, I
would note that the last sentence in that is somewhat suspect

in that it kind of changes the gist of mere presence.
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THE COURT: All right.

MR. BOURDON: It says: "Suspiciods circumstances,

like mere presence, are not sufficient."

THE COURT: All right. Okay. Anything else?

MR. MCGUIRE: No, Your Honor.

THE COURT: No exceptions from the defendant. All

_right. _Now, let's get the physical evidence. I want to m

sure wé'vé got everything‘we're supposed to hévc and’nothi_
else. | | | |
(Theihearing is recesséd, aﬁéiﬁing the verdict.)
(Whereupon, a note is recéived ffcm the jufy.)
-THE_CQURT; Bring.the jury in.
(Wﬁéregpon, thc jury returns to theucourﬁrocm at
approximaﬁely 1:55 p.m.)
 THE COURT: All right. We have the jury with us in
the ju:y-bcx. Mr.vBattle is present, along with his
attorneys. | v= |
The Bailiff has brought me a ncte. It says: "Can ¢
pleasé'havc a copy or a cranscript:of:ycur instructions to

the jury at the end of the trial?" The answer to that is i

'I.cannot give you a copy or a trahscript of what I said,.b1

if there's something -- if there's something that YOu can

direct my attention_to, some part of it, I'll be glad to gc

over that with you again here in court.

Of course, I was referring to some notes that I have
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in a notebook that I use in instructing juries at the
conclusion of a trial, and I can refer to my notes, or I know
most of it pretty much without having to refer to notes. But
if there is some particular portion of what I discussed with
you that you would like for me to go over again, I'll be glad
to do that. Can you narrow that down any, as to any
particular portion or anything?

THE FOREMAN: There was a portion about a reasonable

person. Could there be another scenario possible: Would a
reasonable person consider that something else happened
instead of what's claimed by the prosecution?

THE COURT: Okay. I'm not sure if what you're asking

~about was what I discussed or I mentioned when I was talking

about two types of evidence, the two ways that we classify
evidence.

I saw at least one or two jurors indicating by shaking
their heads "yes" that that was what you were asking about.

As I said, there are two types of evidence from which
a jury may properly find the truth as to the facts of a case.
One is direct evidence, such as testimony of a witness. The
other is indirect dr circumstantial evidence, the proof of a
chain of circumstances pointing to the existence or
nonexistence of certain facts; that's what we're talking
about when we talk about circumstantial evidence.

No one may have testified that "I saw somebody shoot

344
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the gun" that supposedly killed someone, but you can have
circumstantial evidence that points to the fact that that
person was the:person that fired the gun that killed someone.

It's not necessary for the State in a case -- and I'm giving

this as an example, of course, because this is not involved

in this case in any way. 'But as an example and just for

example only, I'm just saying that in order to convict

someone of murder it's not necessary that the State have an

- eye witness that says "I saw the defendant shoot the

-deceased.”™ You can have proof of circumstances that lead to

that ‘conclusion beyond a reasonable doubt, as I've defined

that for you.

So that's what I'ﬁ talking about when I'm talking
about circumstantial evidence. But the circumstances proved
by the State must be complete. .They must lead to that.
conclusion beyond a reasonable doubt. '

And in the evalugtioh of'circuﬁstantial evidence, you
must search for, consider, any other reasonable hypothe51s or

explanatlon than that which the State advances’ and the claim

made by the State. You have to examine every other

reasonable hypothesis or explanation other than the guilt of
the accused when considering circumstantial evidence.

That;s the essence, I think, of my instructions to you
on circumstantial evidence. It's not necessary to prove

every fact that the State has to prove in order to be
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entitled to a.uerdiet of guilty by direct evidence. They can
prove it by circumstantial evidence, but it must be a

complete chain; that is, all the circumstances that the State
relies on, other than directltestimony,-all the circumstances

that the State relies on to establish an element, some part

that's necessary to prove the defendant guilty, some part of

the crime that he is accused of committing, they must
establish all those circumstances, as I'eaid, beyond a
reasonable:doubt.

. .. .-And in con51deratlon of that it's your duty to
exaulue any‘other reasonable hypothe51s or exﬁlanatlon than
the gullt of the accused And if there is;another ‘reasonable
explanatlon for the c1rcumstance, then you cannot rely on
that ciréumstance in f£inding the defendant guilty.

Does that explain? Is that what you wanted to hear?

THE FOREMAN: Yes, sir.

THE CoﬁRT: Okay. With that explanation to you then,
I'11 ask you to return to the jury room and continue to
delibefate.

(Whereupon, the jury returns to the jury room at
approximately 2:01 p.m.)

THE COURT: All right. Any exception to that from the
State?

MR. BOURDON: Your Honor, your explanation was as to

_____ ~+antia1l evidence. There is also direct evidence in




Ei o . 1 this case that ypu've‘instructed them on.
2 _, THE couﬁrz Okay .
3 'MR. BOURDON: No exception, Your Honor.
4. THE;COURigi 6kay¢ .ﬁid you say "ﬁo exception"?
- 5 A MR. BOURPQN: Yes, sir. | |
. 6 | THE COURT: Okay. |
.7 . MR; BQURDON; I:just Wahted to clarify that. .
8 h _ THE"COURi: AllirighE. Qkéy. Anyﬁhing:ffom you?
5 | »I MR. MCGUIRE: Your Hpnbr, I would ask for a King
'19; | charge if you;re iﬁc;ined‘to do-thét. Just as they have --
~ 11 _ " THE COURT: A King charge Qs I understand it -- I'm
5 ’ 120 not the 5ést at shorthand ﬁhings. I thoﬁght the King chérg
B 13 | relates to if you Haveva>doubt as ﬁd ﬁhether he's guilty of
- 14 this.of ailesser qffensé youjfind‘him guilty of the lesser
E 15 _offense; v.. "
2 16 MR._MCGUIRE; I_think that there's also language in
. ,% .17 there: As you consider each and every piece of evidence, i
gf z. 18  you have a doubt, you feﬁolvé_it in:favor of the defendanf.
\1'2 19 THE COURT; Okéy.. I ;péféciate_yqur pésitibn. I
E _g 20 |. don't think I‘need to go i;fo anytﬁing further!along those
| g 21 | lines with them. .All right. | o | |
) i' 22 | All right? _You éll.can be afieaée.
[;' o 23 (The hgar;ﬁg is recessed, awaiting the verdict of th-
24 | jury,‘and“other ﬁatge:s aré heard beforé-thé Court.)
25 .. (After said fecess, the defeﬁdant being present with
o S B _ - : - Ny
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Counsel, the following proceedings were had:)

THE COURT: All right. Bring the jury in.

(Whéreupon, the jury returns to the courtroom at
approximately 2:17 p.m.)

THE COﬁRT:' All right. You can give those to the
Bailiff there. Give me ﬁhe‘verdict. Give the documents
to -- éive them to the Clerk. . All right.

(Documents tendered to the Court.)

THE COURT: The jury has returned a verdict of guilty .

in fegafd Eo each of the charges contained in the two
- '¢$§i;£hgng pri;£ to disdhaégewofiéhé jury? From the
State? | - ”

MR. BOURDON: ©No, Your Honor.

THE COURT: From the defendant-?

MR. MCGUIRE: 1I'd request polling, Your Honor.

THE COURT: All right. Members of the jury Panel,
under-ﬁhé law, once a verdict is returned in open court there
is a procedure for what is called "the polling of the jury."
Wwhat that means is, I'm going to call each one of yoﬁr names.
The questions that I am posing to you, that I am putting to
you, are‘this: | |

Was the verdict as it has been reported here in open
court, that is, guilty to each of the charges -- was that

..... ~ wavAirt when vou last voted in the jury room, and is it
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still your verdict here in open court?

If it was your verdict when you voted in the jury ro
and it's still yoﬁr vefdict here in open c§urt, answer "yes
If it either was not your verdict in the jury room or it is
not your ve:di;t.here in open tourt, tell me "no,“

S§ I'm going to Cali-each one.of your names. Raise
your hand, if you Qould, when I call YOur name so that I ca
see who is respdndiﬁg to that namg,'and that's the question
that I'm going to be_pdsing to yoﬁ. o ‘

David Feﬁder, Qas éhat youfvverdiCt wﬁen you‘iast
voted in Ehe jury rdom,“and is it.still yéﬁr verdict herxre i
open court?

'MR. FENDER: Yes, sir.

THE COURT : Teresa Davis Puckett, was that your
verdict when you last voted in the jury room, and is it sti
your verdict here in open court?

MS. PUCKETT: Yes, sir.

THE COURT: Jane Aldrich, was that your verdict when
you last voted in the jury room, and is it still your verdi

here in open court?

MS. ALDRICH: Yes, sir.
THE COURT: Patricia McLoughlin, was that your verdi
when you last voted in-the jury room; and is it still your

verdict here in open court?

MS. MCLOUGHLIN: Yes.



LASER BOND FORMB (D PENGAD » 1-800-631.6989

10 -

11

12

13

14

15

16

17

18

19

20

21

22

23

24

~ the jury room

. verdict here in open court?

434

THE COURT: Euhjoo Yun, was that your verdict when you -

last voted in the jury room, and is it still your verdict

. here in open court?

MS..YUN: Yes.

THE COURT: iéna Nelson, was that your verdiqt when
you last voted -in thé jury room, and is it still your verdict
here in open court? |

MS. NELSON: Yes, Youxr Honor.

THE COURT: Elaine Wilson, was that your verdict in

n when you last voted, and is it still your

MS. WILSON: Yes, sir.

THE COURT: Jennifer Godwin, was that your verdict

when you last voted in the jury room, and is it still your

verdict here in open court?

MS. GODWIN: Yes, sir.

THE COURT: Joshua Robinson, Jr., was that your
verdict when you last voted in the jury room, and is it still
your verdict here in open court?

MR. ROBINSON: Yes.

THE COURT: Kathleen Brooks, was that your verdict
when you last voted in the jury room, and is it still your
verdict here in open court?

MS. BROOKS: Yes.

—=-— ~~wom. Malinda Turner, was that your verdict whe




Eg

LT T Gy

1

LASER BOND FORMB @ PENOAD ¢ 1-800-631-6989

10

11

12
.13

14

15

16

17
18
19

20

21

22
23
24

25

you last voted in the jury room, and is it still your verdi
here in open court?

MS. TURNER: Yes.

THE COURT: Willia Mae Smalls, was that your verdict

when you last voted in the jury room, and is it still your

verdict here in open court?

MS. SMALLS: Yes, sir.

THE COURT: All right. I believe that completes the
polling Qf“the-jury. Anyone 6n the juty panel whose ﬁame )
did.not cail,‘if_you would, please raiée youxr hand. I
believe I called evefybody's name on the jury.

(There was no response.)

THE COURT: .All right; That complétéé the polling ¢

the jury. Anything elsé p:ibr to diséharge of the jury?

MR. MCGUIRE: No, Your Honor.

THE COURT: All right. Members of the jury panel, 1

-want to thank you very much for yoﬁr service in this case.

I'm really not that much interested in what a jury's
verdict is in a case as I am in the way that you went about

arriving at your verdict. And by that, I mean that you‘paj

attention during the preseptétibn of the testimony and the
evidence‘during the trial, you paid'attention when the‘
'attorneysuwere sﬁmmafizing and argﬁing to you, and you paic
~attention while I was discussing yoﬁr role'in'this case wit

~you. And to my observation, you did all three of those
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things. So I want to thank you very much for your service on

the jury.

If you have not already done so, before you leave I

would ask you to tear out any notes you may have made in your

notebooks. Take them with you, tear them up, whatever you
want to do with those.

"~ - You'te free to discuss the case with anyone at this
point. I've been telling you that you cannot discuss.the

case; but now that it's over, you can discuss the case with

-ényone that wants to talk to you about it or ask you about

o
Sl

it.

You're underihbnéﬁiigééiéﬁ to discuss it with anyone.
If anyone aéks‘you or wants to talk to you about it ahd you
don't want to talk with thém about it, you just tell them "I
do not wish to discuss it with you" or whétever. Let them
know that ybu don't want to talk about it.

If they persist, if they insist on trying to talk to
you about it, ask you questidné or whatever about it, you

find out who that person is, report iﬁ to me, and I'll deal

with them after that. But no one should bother you in any

way about this case, harass you, or anything of that sort.
So, again, you're free to discuss it, but{you don't have to
if you don't want to.

Of course, this is the last case we're trying this

-s~~¥ en venr service on the jury is complete for the week.
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I want to thank you for that.

A R R

You do get paid for serving on the jury. The Clerk

Wlll be mailing those checks to you today or Monday of next
-~ week. . If you. do not get your paycheck in the mall get in

,_touch w1th the Clerk S offlce and tell them about that, ancd

we'll find out what's happened to your check or get anotheJ'

1. chepkytolyou”or”whatevery

-If you want to stay, you're freejto stay. I'm goinc

to sentence Mr. Battle now. But you don't have to. You're

. free to go.

,(Whereupon,.the jury is excused at approximately

. 2:23 p.m.)

THE COURT: All right. Mr. McGuire, do you want to
present your client for sentencing?

~MR. MCGUIRE: Yes, sir, Your Homor.

THE COURT: All right. I need two sentencing sheet:

MR. BOURDON: Your Honor, thatxmay take a few minute
to prepare. o . o |

THE COURT: All 'right Do you want the 1nd1ctments
or do. you: need .any. numbers off of th1s° Whlle somebody s
fixing that, if one,person‘;s f1x1ng>that, you can give me

Mr. Battle's prior record.

MR. BOURDON: Thank you, Your Honor. May it please

the Court.

. THE_CQURT: Yes, sir. 7 B
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MR. BOURDON: Mr. Battle's record starts in 1979. He
was convicted of unlawfui'possession of marijuana. He

received a youthful offender sentence. That would make the

 first drﬁg conviction. He also has a conviction in 1979 for

possession of marijuana which is from a different date in
March of 1979.

THE COURT: So it's two convictions of simple
possession of marijuana in '79?

MR. BOURDON: Correct, Your Honor.

THE COURT: 2all right. .

"MR. BOURDON: ' Ome from Ap¥il”cf '79, and one ‘from-date

of arrest in August of '79. 1A simple-pdééeséion;ofimarijuana
in 1985. Thaffwas'a'ﬁagistrate level offense. BAncther --- |

THE COURT: That's the third simpie possession of
marijuana? |

MR. BOURDON: Correct, Your Honor.

THE COURT: And the next one?

MR. BOURDON: November of '85, another possession of

marijuana offense.
| 1986, simple poséession of marijuana} and that was
from January the 7th. On January 23rd of the same year of
186, possession of marijuamna. 1In June of 1986, simple
possession of marijuana.
In February of 1987, he was also found gﬁilty of

-

—rme=ddecama and Anmestic violence -- or excuse m




b

i
L. 4
[E : . 1. -- possession of marijuana again in 1987, June df.'87.
E} ‘2? . Your Honor, nis moét significant conviction occurred
- 3 | from an a;rest-on ﬁecember the 9th of 1988 where he was foul
4 | guilty at trial of posseésipn of cocaine yith intent to
' : : 5 - distribute: and t;affigking in.c':_oc"a“ine. He received a 20-ye:
g 6 sentence from Judge Howard on tﬁe trafficking énd:teh years
.7 |- on the proximity of a school.
S ' 8 |  Your Honor, the State's-pdsitién, under‘the law, he
E; 9 | was notified in this case within the teﬁ-day.time limit tha
(};» 10 ‘this was a life without parole case baged on tréfficking
11 'cocaine which is a serious offense and the pioximiﬁy éf a
£i 12 school charge_which is also a serious offense. |
[f; . 13 A . They appear to arisé from the‘same date; bu£ under o
“ 14 law, they:;e separate and distinct incidents, §97tﬁat.he ha
E}. 15 two prior serious convictions; Hg was no;ifiedithét this

16 | . would be a life without parole case. And given that fact a

% 17 the conviction,_Xou: Honor, thé-Stéte would ask that the 1i:
g 18 | without parole_éage be imposed. |
i 19v o ,THE_COURI; _All right.. Noﬁf let's see'now. I need
% 20 | look at the statute involved. | w
§ 21 |  MR. BOURDON: ' Yes, si&:. That's 17 -- Your Honor, 1‘:':
; 22 have tq_step:down for‘a_minute and get'that{
23 : | ‘ THE COURT: ‘A%l right. Anfthing;else from the Sstate
24 though,-as far as anything.else yéﬁ’ﬁaﬂt me to know?

25 : MR. BOURDON: No, Your Honor.
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THE COURT: I'm going to look at that statute to make
sure I understand the computations, whatever, and everything.

We'll switch now to the other side, Mr. McGuire.

MR. MCGUIRE: Thank you, Your Honor. Your Honor ---

MR. BOURDON: If I can reach for the statute, I think
it's right here.

MR. MCGUIRE: Your Honor, first off, while there was a

--1ife notice issued to me, I can tell you that before this

trial started I asked Mr. Bosnak if he was proceeding with

life without parole. He said no. And I can'te&ll you that

e T o B SIS S i LN g L I Tt s PN
I've had conversétxons with Rodnéy Davis ﬁhether this was a

lifefﬁitﬁduﬁlparéie.cgée; 'and the th'piiofé”thatftﬁey ré1y7
on isra traffickihg and a proximity from thé same event,
which counts as one for the purposes of the recidivist
statute. So he would not qualify.

THE COURT: Well, I'm going to have to look at the

statute and see.

MR. MCGUIRE: And, Your Honor ---
THE COURT: But this bothers me about what you're

saying about Mr. Bosnak telling you that it was not

 proceeding as a life without parole case.

MR. MCGUIRE: That's true.

MR. BOURDON: Your Honor, I'll have to check with

Mr. Bosnak on what he proffered ---

e ————— AT and
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MR. BOURDON: --- to the defendant, because that

obviously would change it.

THE COURT: Because at some point, that was the

information ‘that was given to me in chambers at sometpoint,

" either before the trial started or shortly after the trial
‘} started, you know, was that he had been notlced for the 11i:

_ without parole prov151on, and-that was what I understood.

mean,'I took that to mean that that's what the State -- th;

the. State was proceedlng along those 11nes.

MR MCGUIRE: I thlnk they were ]ust sort of

buttres51ng thelr argument as to why there should be -- if
_there was any klnd of plea, that 1t would 1nvolve substant
: jail tlme I thlnk they were buttre551ng thelr argument

Asaying if there was going to be any klnd of plea agreement

they wanted a substantial amount of jail time.
' THE COURT: All rlght

~ MR. BOURDON- Your Honor, the alternative, given th

fact that thls is a thlrd or subsequent offense under the

Title 44-53-370, 1t's a minimum of 25 years and not more tl

.30 years and no part of whlch may be suspended or probatio; .

granted.
THE COURT- Tell me that agaln

. MR. BOURDON It's a mlnlmum of 25 years and not mo:

Vthan 30 years, no part of whlch may be suspended nor

probatlon granted, and a flne of $50 000
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Given his prior convictions, which I have certified
copies of, Your Honor, that would certainly make this a third
offense under the statutes. Because it's a serious offense,
Your Honor, that's a discretionary.' Two serxrious are
discretionary. |

The notification of the solicitor, from what
Mr. Bosnak has related, I was under the impression that tﬁis

was life without parole. I thought he was going to talk

about it in chambers prior to the start of this trial when

;there was - negotlatlons entered into.

SRS - an

L?HEfCOP?T’ Iive got to SeLCertalolln regard to the
1aw;inuthi;4areetf.1 haéen't faced thlS partlcular 51tuatlon’
before, SO’I'm.going to postpone the sentenciné and give bothi
sides the“opportﬁhity to oompile the facts and to éive-me
briefs or whatever on what you think the range of sentences

are that I have in this case.

So Mr. Battle will be in the custody of the sheriff

until such time as we schedule a sentencing hearing.

And in the meaotime, I would ask each side to analyze
the law and present to me what you think the alternatives are
if I have any.

MR. BOURDON: Yes, sir. And that may be done before

we leave today? I think we can resolve it before then.

THE COURT: All right. If you want to, that will be
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MR, MCGUIRE: I{d?rather not do it today, Your Honor

THE COURT: Okay.

MR. ‘MCGUIRE: ~ I also do have a restitution hearing i

front of you.

THE COURT:"Okay; Yes, we've got “him involved in

L:éométhiﬁg’élSé*Ehié“afternoon?

“All right. Well; let's just try to reschedule it.

 Let's try to schedule it sometime next “week, with your -- 1

think I'm doing éiVi1 next week. But with your permission,

‘Mr. McGuire ---

MR. MCGUIRE: Yes, sir.

THE COURT: ----I'11 retain jurisdiction of this cés
until such time as we can have a sentencing hearing.

MR. MCGUIRE: Yes, sir.

THE COURT: All right.

MR. BOURDON: Thank you, Ypur Honor.

MR. MCGUIRE: Thank you, Your Honor. Your Honor, if

could, While we're on the record, I would méke my motion fc¢

_ . N
. a new trial to preserve any appellate issue.

THE COURT: All right. I appreciate your position.
deny your motion.
(Whereupon, at approximately 2:33 p.m., the hearing

concluded.)
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. APPENDIX
STATE V. EARNEST BATTLE
SURVEILLANCE TAPE

CITY OF CHARLESTON POLICE DEPARTMENT

OFFICER: THIS IS DETECTIVE (INAUDIBLE) WITH THE CHARLESTON POLICE
DRUG ENFORCEMENT UNIT. THE DAY IS JULY 15. THE TIME IS 6:18 IN THE
AFTERNOON, WE WILL ATTEMPT TO MAKE A PHONE CALLTO A FEMALE NAMED

SHAWN THROUGH A CONFIDENTIAL INFORMANT

INF ORMAN'I': HELLO.

| FEMALE  (INAUDIBLE)

INFORMANT: YO.

 FEMALE: YOU WHAT’S UP? WHATCHA DOING?

INFORMANT : ALRIGHT.
FEMALE: HEY UM YOU KNOWIHAVEBEENMAD WITH YOU. (INAUDIBLE) YOU

KNOW WHAT I AM SAYING BECAUSE 1 WAS GOING TO GET IN THIS TRUCK AND
THEY WERE FUCKING (INAUDIBLE) GIVING ME THE RUN AROUND AND -SHIT.

ANYWAY WHAT’S UP?
INFORMANT:  NOT MUCH MAN.
FEMALE: (INAUDIBLE) |
INFORMANT: (NAUDIBLE)

FEMALE: WHY YOU AIN'T CALLED ME YESTERDAY MAN?

INFORMANT: ~ HUH?

FEMALE:" YOU AIN’T COME OUT HERE.

INFORMANT: . . HUH. YEAH WE ROAD PAST (INAUDIBLE).

FEMALE: (INAUDIBLE) WHAT KIND OF CAR YOU WAS DRIVING?

~rAmmAANT. A WHITE ONE (INAUDIBLE),



FEMALE: YOU WANT WHAT?

INFORMANT: 1SAID I WANT TO GET MY SHIT AND RIDE OUT THAT'S ALL. I

FEMALE: ALRIGHT WHAT YOU WANT?
INFORMANT: - I WANT SEVEN (INAUDIBLE).
FEMALE: SEVEN.

INFORMANT: YEAH AND YOU TO.

FEMALE: WHAT?

INFORMANT:  YEAH.

FEMALE: AND YOU:DON'T EVEN KNOW HOW 1 LOOK. WHAT YOU TALKING
_ABOUT? - IOW 1 LC

INFORMANT: COME ON MAN.
FEMALE: AND ME?
INFORMANT: YEAH.

FEMALE: YOU KNOW IT-AIN'T GOOD TO.UM...VISUALIZE ABOUT THINGS YOU
KNOW.- /

INFORMANT: YEAH. SOUNDS GOOD TO ME THOUGH.
- FEMALE: HUH?
INFORMANT: " ISAID IT SOUNDS GOOD TO ME.

FEMALE: YOU AIN'T NEVER SEEN ME BEFORE.

e e we
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FEMALE HUH.
INFORMANT: I WANT.TO SEE YOU THOUGH.
FEMALE: YOU WANT, TO SEE ME? .
INFORMIANT: . YEAH.IAM GOING TO SEE YOU. -
FEMALE: TRUE I HEAR THAT...BUT LOOK HERE. I GOT..I '.WEN_T TO MEET

SOMEBODY ELSE LAST NIGHT LIKE I TELL YOU.

'INFORMANT: YEAH.

FEMALE: OK I ENDED UP MEETING DUDE. DUDE HAD WANT FOUR RIGHT.
INFORMANT:  (INAUDIBLE).
FEMALE: NO NO NO. LISTEN. HE HAD WANT FOUR RIGHT?

INFORMANT: YEAH.

FEMALE SO1I HANDLED THAT BECAUSE 1 ALREADY HAD THIS (INAUDIBLE)

-INFORMANT .OH.

FEMALE T THOUGHT YOU WERE COMING AND I AIN'T SEEN YOU AND YOU
AIN'T NEVER CALLED ME. I HANDLED THAT WITH THE FOUR. HE HAD WANT
FOUR'AND THEN WHEN 1 HAD ALREADY (INAUDIBLE).

INFORMANT: 'YEAH.

FEMALE " ALRIGHT SOMEBODY ELSE PUT ME.. ..SAID THEY HAD WANT THREE
RIGHT AFTER THAT.

INFROMANT: 'RIGHT.
FEMALE: SO THAT’S WHAT I HAD DID.
INFORMANT: ~ OHOK. -

FEMALE: SO LIKE RIGHT NOW WHAT I CAN DO ‘RIGHT NOW [S PROBABLY
ABOUT THREE OR FOUR. A



INFORMANT:  (INAUDIBLE).

FEMALE: YOU KNOW...HE IS KIND OF LIKE GOING ON AND EVERYTHING.
INFORMANT: HOW MUCH YOU GOING TO CHARGE ME FOR FOUk?
FEMALE: HUH?

INFORMANT: HOW MUCH YOU ....HELLO?

FEMALE: MAN WHO THE FUCK IS THIS CLICKING MY LINE. HOLD ON
ALRIGHT? ‘ C

INFORMANT: YEAH.
FEMALE: DON'THANG UP. HELLO. SORRY ABOUT THAT.
" INFORMANT: SO HOW MUCKH YOU GOING T6 CHARGE MEFOR THE FOUR?
FEMALE: FORFOUR? -
FEMALE: IDON'T KNOW. (xNAUDIBLE). (ﬂVAiJDlBLE) COME HERE. WHERE IS
THAT STUFFIHAD TELLED YOU TO TAKE (INAUDIBLE) WHERE DID YOU PUT THAT
AT? WHERE YOU AT NOW? |
INFORMANT: MT. PLEASANT.
FEMALE: HUH?
INFORMANT:  MT. PLEASANT.
FEMALE: YOU IN MT. PLEASANT?
INFORMANT: YEAH THAT’S WHERE I STAY AT.
FEMALE: THAT’S WHERE YbU STAY AT?
INFORMANT:  YEAH.

——=civw. enHENW M GOING TO SEE YOU (INAUDIBLE)
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INFORMANT: PLL COME THERE. .

FEMALE: WHEN YOU COMING? -

INFORMANT:  WHEN EVER YOU TELL ME TO COME.

FEMALE: ~WELL I CAN DO THE FOUR .YOU KNOW WHAT I’'M SAYING OR THE

. -INFORMAN?[;_ . YEAH..

FEMALE: YOU STILL WANT TO COME OVER TO THIS SIDE.

INFORMANT YEAH.

! . . L
- FEMALE: [ FIGURE YOU WOULD WANT TO COME EARLIER THAN COME LATE
RIGHT? » e -OME LA
INFORMANT: YEAH.

FEMALE: YOU KNOW YOU CAN SEE MORE THINGS GOING ON AROUND YOU.

INFORMANT: ~ TRUE. I MEAN I AIN'T WANTING NOBODY LOOKING AT ME
(INAUDIBLE). |

FEMALE: No no no(INAUDIBLE) I MEAN YOU COM]NG TO MEET ME
...NOBODY..YOU KNOW...NOBODY’S HOUSE SO.. .AND ALL THAT... :

INFORMANT:  YEAH.
FEMALE: UH YOU COMING TO MY HOUSE OK

INFORVIANT:  TRUE.

FEMALE TO MY HOUSE.

INFORMANT: I LIKE THAT;

FEMALE: AND YOUR (INAUDIBLE) KNOW YOU GO TO COME OUT AND I TELL

YOU OK (INAUDIBLE) AND [ SAID I CAME AND PICKYOU UP AND BRING YOU HERE
THAT IS WHAT 1 WAS TRYING TO TELL YOU. : »



INFORMANT: HOW EVER YOU WANT TO DO IT?
FEMALE: HUH?

INFORMANT: HOW EVERYOU WANT TO DO IT? ICANRIDE ORDRIVE ORYOU
CAN COME GET ME. YOU KNOW WHAT I AM SAYING.

FEMALE: WELL. IMEAN YOU GOT (INAUDIBLE). HE AIN’T ACTIVATED IT?

-INFORMANT: NO IT AIN'T THAT. IT AIN’T GOOD TO BE TALKING ON THIS

SHIT

- FEMALE: IKNOWITAIN'TGOODFORA BUNCH OF SHIT. IT IS GOOD FOR WHEN
. YOUNEED IT AND ON THE ROAD (INAUDIBLE)

E iN'FdRMj"’ VIANT: YEAH.

‘FEMALE: - FEMALE ME LIKE MYSELF.

e

~“FEMALE: YOU KNOWIT IS GOOD FOR ME. SO HOW OLD YOU IS?

INFORMANT: 26.

 FEMALE: HUH YOU SAY 19?

INFORMANT: 26,

FEMALE: OH 26.

INFORMANT:  YEAH.

FEMALE: 26 OH WELL THAT’S UP MY ALLEY.
INFORMANT:  YEAH.

FEMALE: 1LIKE EM BOUT THAT AGE.

INFORMANT: WELL THAT’S GOOD THEN.

e wre A ANATIIRT FY RIGHT UP ON ME.



INFORMANT:  BUT UM HOW YOU WANT TO WORK IT?

FEMALE: HUH?

' INFORMANT: ~ HOW EVER YOU WANT TO DO IT.I'M A DO IT LIKE THAT YOU

KNOW.

FEMALE: - HOW YOU MEAN?

- INFORMANT: = I SAID HOW EVER YOU WANT TO DO:IT; THAT’S HOW.T AM

GOING TO DO IT.

' FEMALE: ' OH HOW EVER HUH?

P
T

INFORMANT: = WHICH EVER WAY YOU WANT TO DO IT?

* FEMALE: - . (INAUDIBLE) LAST MONTH. -

INFORMANT: DON'T BE TEMPTING ME LIKE THAT. DON’T.-TEMP ME. -

FEMALE: I WAS JUST SAYING. HEY (INAUDIBLE)

INFORMANT: - UH HUH.

- FEMALE: (INAUDIBLE)

INFORMANT:  (INAUDIBLE)
FEMALE:: ALRIGHT.
INFORMANT: ~ ~ PM.GONNA GET YOU TOO.

FEMALE: YOU GOING TO GET ME?

INFORMANT " YEAH. .

o FEMALE: HOW YOU GOING TO GET ME?

\

INFORMANT ' I’LL 'I’ALK TO YOU ABOUT THAT_‘f )

FEMALE " PLEASE TALK TO ME
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INFORMANT:  LIKE I SAID PLL TALK TO YOU ABOUT IT.
FEMALE: OHREALLY.
INFORMANT:  NO I'LL TALK TO YOU ABOUT THAT LATER.
FEMALE: OH REALLY.
'INFORMANT: ~ HUH.
FEMALE: (INAUDIBLE) WANT TO GET ME.
INFROMANT: | YEAH
~ FEMALE: YOUDO?

“INFORMANT: ~HEY. WELL TELL. ME SONIETHING MAN SO I CAN FIGURE ‘OUT

z BRI co
! i - ,’A

FEI\!IALE ALRIGHT UM NOW 1AM WAITING ON MY PARTNER TO COME OVER
‘HERE NOW RIGHT. ' :

INFORMANT: YEAH.

FEMALE: CAUSE SEE...ANAUDIBLE) I AIN’T SAYING HE WOULD’NT YOU
KINOW...THINGS IS (INAUDIBLE). I GOT A DAUGHTER AND SHIT AND YOU CAN’T
HAVE THEM AROUND STUFF LIKE THAT. '

INFORMANT: YEAH SO YOU GONNA BE THERE BY YOURSELF. (INAUDIBLE)
FEMALE: YEAH SEE I LIVE BY MYSELF WITH MY DAUGHTER.
INFORMANT:  TRUE.

FEMALE: (INAUDIBLE) STAYING RIGHT HERE UM. HE IS ON HIS WAY COMING
UP HERE TO SEE WHAT IT IS. YOU KNOW WE DON'T LIKE...YOU KNOW...THIS IS
WHAT I AM SAYING..YOU KNOW...WE ALL LIKE TO TRY...YOU GET.SHIT YOU
KNOW..THAT IS WHY I LIKE TOS EE YOU COME HERE. YOU GET HERE AND WE
SEE EVERYTHING..THEN ALRIGHT. WE CAN DO THAT. YOU KNOW- WHAT I AM
SAYING. THAT AIN'T GOOD JUST RIDING AROUND WITH SHIT AND THEN YOU
DON’T SHOW UP AND SHIT AND THEN MAN YOU GOT TO RIDE AROUND

——e . ¥wTNTYDIY T
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INFORMANT: NO I AIN'T...YOU KNOW WHAT I AM SAYING J CAN COl\rIE up
THERE. : : :

FEMALE: THAT IS WHY I WAS SO SKEPTICAL LAST NIGHT CAUSE THE POLICE
WAS EVERYWHERE.

INFORMANT: YOU GOT TO LOOK AT MY SITUATION I AIN'T TRYING TO BE
: SEEN AT ALL. YOU KNOW., :

FEMALE: aNAUDI'BEE»)_*
INFORMANT: NO.
FEMALE: WHY?

INF ORMANT -CAUSE MAN...SHIT YOU KNOW WHAT I AM SAYING RIGHT"

o f..\~,

¥EMALE: RIGHT.

INF ORMANT: ~ . RIGHT SO YOU KNOW IF THE POLICE SEE ME ON THAT SIDE OF

TOWN THEY GOING TO GET ME ANYWAY.

INFORMANT - -MAN SHIT.

FEMALE: I THINK THEY JUST TRY TO GET YOU BY BEING BLACK.

'INFORMANT: (INAUDIBLE) 4

FEMALE: I MEAN SHIT THIS ISA FREE WORLD (INAUDIBLE)
INFORMANT: THEY AIN'T GOING TO LOOK ATIT LIKE THAT

FEMALE: -~ BUT 1 AM SAYING..IT IS A FREE WORLD YOU KNOW WHAT I AM
'  SAYING.

INFORMANT: YEAH.

FEMALE: YOU COME HERE..WHAT THEY GOINGTO SAY...THEY GOING TO TRY

TO KICKMY DOORDOWN BECAUSE THEY SEE A WHITE (INAUDIBLE).
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INFORMANT: I CAN TELL IT IS NOT EASY.
FEMALE: I KNOW YOU (INAUDIBLE).
INFORMANT: THAT AIN'T NOTHING.
FEMALE: (INAUDIBLE).

INFORMANT: NO CHECK THIS OUT YOUMAKE IT MORE DIFFICULT TOME TO
PROVE LIKE THAT. YOU KNOW. |

FEMALE: YOU STILL A MAN RIGHT.
INFORMANT: YES SIR.

FEMALE: ALRIGHT THERE YOU GO..THAT'S EXACTLY WHATI WANT TO HEAR.
o AS LONG AS YOU STILL A MAN. IT DON'T MATTER.

INFORMANT: “ALRIGHT. ' -
FEMALE: BUT UM..I AM HERE..YOU GOING TO COME NOW?

INFORMANT:  YEAH..YOU GOT TO GIVE ME A LITTLE TIME TO-GET OVER
THERE NOW,

FEMALE: HOWLONG?

INFORMANT: IT WILL TAKE ME ABOUT AN HOUR MAN. (INAUDIBLE) I WILL
JUST PAGE YOU AND LET ME KNOW I AM COMING AND YOU
DON’T HAVE TO CALL ME BACK. I WILL JUST PAGE YOU AND
THEN 1 WILL BE THERE. '

FEMALE: YOU GOT A PAGER?
INFORMANT: =~ I AMJUST SAYING THAT I AM GONNA PAGE YOU AND THEN I...
FEMALE: 1KNOW BUT DO YOU HAVE A PAGER?

INFORMANT: YEAH BUT I AIN’T GOING TO BRING IT WITH ME. (INAUDIBLE)
LIKE I AM DOING SOMETHING WRONG. YOU GOT TO DIG IT
LIKE THIS.



T4 ll‘ AW

459

FEMALE: " YOU JUST HOLD ON‘A MINUTE OK. DON’T HANG uP. (INAUDIBLE)
INFORMANT: ALRIGHT. -

FEMALE: HELLO.

INFORMANT:  YO.

FEMALE: OH I AM GONNA KILL THIS LITTLE FUCKING GIRL. MY HOUSE ISSO
- FUCKED UP.. (INAUDIBLE) HELLO? .. .

INFORMANT:  YO... .. . . .

FEMALE __ NOW YOU SAY IN ABOUT AN HOUR. .-

INFORMANT:  YEAH LIKE 1 SAID BEFORE.WHEN I AM ON MY WAY...I WILL
. _ . JUSTPAGE YOU AND LET YOU KNOW 1 AM COMING..YOU KNOW
. WHATIMEAN. = . . /

INFORMANT:  (NAUDIBLE) I WILL COME DOWN THERE AND WE CAN TALK

ABOUT THAT SHIT AND 1 JUST DON'T WANT A WHOLE BUNCH
OF MOTHER FUCKERS OVER THERE

' FEMALE:  YOU THINK I’s LIKE THAT -THIERE AIN'T NO MOTHER FUCKERS

OVER HERE

FEMALE: THIS AIN"T NO (NAUDIBLE) HOUSE.

INFORMANT:  ALRIGHT.

" FEMALE: AHHELL NO:

INFORMANT:  OK.
FEMA’LE: (INAUDIBLE) FEMALE JUSTM.E

INFORMANT ALR[GHT
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FEMALE: [GOT ALITTLE SISTER.ANOTHER LITTLE SISTER AND A DAUGHTER
S AND THEY THE ONLY PEOPLE YOU EVER GONNA SEE IN THIS HOUSE
HERE.

 INFORMANT:  YEAH,

FEMALE: CAUSE AIN'T NOTHING LIKE THAT.
INFORMANT:  OK.

FEMALE: (INAUDIBLE)

INFORMANT: YOU AIN'T GOT TO GET LIKE THAT.

FEMALE: (INAUDIBLE)AIN'T NO NIGGERS DOWN THE STREET CALL ME WHEN
. YOU ON YOUR WAY ALRIGHT

LR _ GET THERE I MEAN..SO
WHEN I DO COME 1 KNOW HOW TOG ET THERE.

| FEMALE: - ALRIGHT. UM WHEN YOU COME ON ST. JOHNS You KNOW.-You Go
STRAIGHT.

PR

INFORMANT: 'c">i€‘:

FEMALE: YOUMAKE THATFIRST LEFT ON (INAUDIBLE) NOT THE SECOND LEFT.
‘MAKE THE FIRST ONE. BY THE TIME YOU COEM TO THE CURVE
(INAUDIBLE) YOU WILL SEE THE LIGHT ON. TIEM YOU MAKE THAT
LEFT, YOU WILL PASS...I WILL BE ON YOUR LEFT. SOON AS YOU AKE
TAHT LEFT LOOK FOR THE TWO STORY HOUSE ABCK IN THE
(INAUDIBLE).

. INFORMANT: OK.
FEMALE: IT GONNA BE BETWEEN THE BRICK HOUSE AND THE WHITE HOUSE.

GO RIGHT TO THE CURVE AND SEE TREES AND ALL THAT. YOU WILL SEE A TWO
STORY HOUSE WITH THE LIGHT ON. I WILL S EE YOU. (INAUDIBLE).

INFORMANT: ALRIGHT.

FEMALE: ALRIGHT. PAGE ME AND LET M E KNOW WHEN YOU ON YOUR WAY
SO 1 CAN GET EVERYTHING TOGETHER.
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FEMALE: WE'LL SEE WHEN YOU GET HERE.
INFORMANT: ALRIGHT.

FEMALE: YOU SAY YOU GOT (INAUDIBLE).
INFORMANT: YOU CAN GET THAT?

FEMALE: YEAH..I THINKICANPROBABLY DO SEVEN ALMOST. JUST HOLLAR
ATME WHEN YOU GETHERE BECAUSE TAIN’T LIKE TO TALKONTHE
PHONE, YOU KNOW.

INFORMANT: ALRIGHT.
FEMALE: ALRIGHT.

Conversation ends Briefly:and-resumes.
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3
(THE FOLLOWING PROCEEDINGS WERE HELD ON JUNE
15, 2001.)

THE COURT: WE'RE HERE IN CONNECTION WITH THE
SENTENCING FOR ERNEST BATTLE WHO WAS BEFORE ME LAST
WEEK. MR. BATTLE IS PRESENT ALONG. WITH HIS ATTORNEY
MR. MCGUIRE AND THE SOLICITOR IS PRESENT. SO IF Y'ALL
WOULD COME FORWARD.

ANYTHING ELSE BEFORE SENTENCING?

MR. BOSNAK: NOTHING, YOUR HONOR.

THE COURT: 1 ASKED Y'ALL TO LOOK AT THE
SITUATION REGARDING THE SENTENCING REINS THAT I HAD.
HAVE Y'ALL ARRIVED AT ANY CONCLUSIONS ABOUT THAT?

MR. BOSNAK: I THINK THE MINIMUM WAS 25 YEARS.

THE COURT: THE STATE'S POSITION IS A MINIMUM oF
25 YEARS, MAXIMUM OF 30 YEARS; IS THAT CORRECT?

MR. BOSNAK: THAT'S CORRECT, YOUR HONOR.

THE COURT: AND IS THERE A MANDATORY FINE? NOT
THAT IT MAKES ANY DIFFERENCE. DOES IT SAY?

MR. BOSNAK: YES, YOUR HONOR. I THINK IT'S
$50,000.

THE COURT: SOMETIMES I TRY TO COMPLY WITﬁ THAT
AND SOMETIMES I DON'T.

MR. MCGUIRE: YOUR HONOR, THERE'S A CASE, I
BELIEVE, THE NAME IS TAUB, T-A-U-B, WHICH INDICATES

THAT WHILE THERE IS A FINE, IT CAN BE SUSPENDED.
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4
. THE. COURT: - ALL RIGHT. WELL, I DON'T KNOW ABOUT
THAT, “BUT. |

MR- BOSNAK: YES, SIR.. .I THINK iT's”Avso,ooo
DOLLAR FINE. | |

- THE COURT: -NOW, “ONE OTHER THING-. - MR. BATTLE,
YESTERDAY MORNING, I BELIEVE, IT WAS-<":

" ‘DEFENDANT BATTLE: YES&-SIR?h?'*H.

‘THE COURT: --SOMEONE;. I'M NOT SURE WHO IT WAS,
BROUGHT ME ﬁWEE$TER FﬁbM%YOUf*APPARENTLY,‘FROM YOU --
I DON'T KNOW WHETHER' IT'S FROM: YOU-OR NOT AS A MATTER
OF FAET. |

DEFENDANT. BATTLE! YES, SIR,” IT IS.:

THE COURT: BUT]ANYWAY,fTHEYfBROUGHTfME A LETTER

' WHICH I HAVE RECEIVED AND.I'M GOING TO PUT IT IN YOUR

FILE. I'VE READ IT. ANYTHING ELSE YOU WANT TO SAY?
DEFENDANT BATTLE: YES, SIR.
MR. MCGUIRE: YOUR HONOR, I-BELIEVE I GAN
ARTICULATE-A»REQUEST“THAT MR. BATTLE: HAS, WHICH IS HIS
REQUEST WOULD BE;‘RESPECTFULLY;~IF-f0U-woﬁLD DEFER

SENTENCING AND APPOINT A LAWYER TO LOOK: INTO ANY KIND

. OF JUROR' MISCONDUCT LSSUES'OF NOT FOLLOWING  THEIR OATH

'WHILE THE MATTER IS FRESH ON THE TABLE AND TECHNICALLY

STILL- BEFORE YOU. AND HE MAKES THAT REQUEST VERY
RESPECTFULLY.. RATHER THAN GOING TO THE DEPARTMENT OF

CORRECTIONS AND THEN HAVING: TO TAKE THE ROUTE OF
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P.C.R. OR APPEAL, WHICH CAN TAKE A VERY, VERY LONG
TIME, HE WOULD ASK IF YOU WOULD CONSTDER APPOINTING
COUNSEL TO LOOK INTO THIS MATTER WHILE IT'S FRESH
IN--

THE COURT: IS THAT WHAT -YOUR REQUEST IS,
MR. BATTLE?

DEFENDANT BATTLE: YES, SIR, YOUR HONOR.

THE COURT: ALL RIGHT. I APPRECIATE THAT. I

DENY THE REQUEST. ANYTHING‘ELSE?

MR. MCGUIRE: = YOUR HONOR, BEFORE 'YOU ‘SENTENCE,
HIS FAMILY IS HERE. HIS FIANCE, FELICIA-SMALLS, HIS
MOTHER AND SOME. OTHER FAMILY.:MEMBERS-ARE HERE. THEY
WISH TO SPEAK;ON HIS BEHALF.

THE COURT: ALL RIGHT. I'LL BE GLAD TO HEAR FROM
THEM.

MR. MCGUIRE: AND, YOUR HONOR, I CAN TELL YOU,
WHILE THEY'RE COMING ON UP, I CAN TELL YOU THAT MY
EXPERIENCE WITH MR. BATTLE IS THAT HE WAS NEVER A MAN
OF ANY REAL MEANS. HE HAD A PRIVATE LAWYER FOR A
SHORT PERIOD OF TIME, MR. JOE CONDON, - BUT HE COULDN'T
AFFORD HIM.

THE CADILLAC AT ISSUE IN THE CASE WAS ERNIE'S
THAT HE BOUGHT BACK éR0M~THE INSURANCE COMPANY AFTER
IT WAS TOTALED AND BECAUSE HE WORKED AT A AUTO BODY

SHOP, WAS ABLE TO REPAIR IT. HE WAS DRIVING A VERY
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f? 1 EXPENSIVE FLASHY CAR. .I WAS ABLE TO CALL THEM AT THE
) 2 . BODY SHOP WHERE HE WAS WORKING. HIS RECORD, WHILE
ii o 3 THIS IS-- | o |
4 s THE COIIRT A BUNCH OF MARIJUANA \POSSESSION
5 CEARGES 1 DON'T REMEMBER HOW MANY EXACTLY, BUT FOUR
? | 6 ' OR FIVE AT LEAST AND THEN ONE POSSESSION WITH INTENT
7 '”““To DISTRIBUTE COCAINE CONVICTION ‘1 BELIEVE.
o
8 " MR. 'MCGUIRE: IT WAS ACTUALLY TRAFFICKING AND
¢ " pROXIMITY. AND WITH THE EXCEPTION OF THAT o
| 1o HtﬁﬁCONVICTION—— B R o
[} 11 mr. BOSNAK AND PROXIMITY
EE 12 ;» | THE COURT- HOW MUCH TIME DID YOU SERVE ON THAT?
= 13 - DEFENDANT BATTLE I SERVED ABOUT NINE AND A HALF
{E 14  YEARS, YOUR HONOR'. I-WAS INDICTED FOR TEN GRAMS,
’ 15 | POSSESSION OF TEN GRAMS.
[; 16 ' MR. BOSNAK: MR 'BATTLE 18 STILL ON PAROLE, YOUR
> 17 HONOR, FOR THAT VIOLATION
’ 18 - THE COURT: ALL RIGHT
19 MR. MCGUIRE: AND ASIDE FROM THAT CONVICTION,
E? 20 ADMITTEDLY SUBSTANTIAL, HIS RECORD'S FAIRLY MINOR
.
: 21 GOING PAST THAT. |
[} 22 THE COUﬁT-' ALL RIGHT' BE GLAD TO HEAR FROM
X 23 ' ANYBODY THAT WANTS TO SAY ANYTHING THAT'S THE YOUNG
Lﬁ 24 - LADY THAT BROUGHT ME THE LETTER YESTERDAY . TELL ME

25 YOUR NAME.
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MS. SMALLS: YES, SIR. FELICIA SMALLS. I'M THE
FIANCE OF MR. ERNEST BATTLE. IIVE KNOWN MR. BATTLE
FOR MORE THAN 20 YEARS. MR. BATTLE IS A GOOD, DECENT,
YOUNG MAN. HE'S TRYING SO HARD TO PUT HIS LIFE BACK
TOSETHER AND SOME BAD THINGS HAS HAPPENED TO HIM. AND
I'M JUST ASKING THAT YOU BE LENIENT PLEASE.

THE COURT: ALL RIGHT. THANK YOU VERY MUCH.

ANYBODY ELSE?

MS WILSON MY NAME IS ELLEN WILSON I'M ERNEST
BATTLE AUNT AND MOTHER ALL ROLLED INTO ONE BECAUSE THE

FACT HE'S MY DEAD SISTER'S SON. AFTER SHE PASSED MY

- .%.Z:v:J}t vl

FATHER GOT THEM AFTER DADDY DIED, I GOT THEM.

P R s
1-3 ‘l_‘:< -.._1 | \; .

l ERNEST WAS A LITTLE BOY WHEN I GOT THEM BACK IN '71, I

il--.'
R

THINK HELP ERNEST THROUGH SCHOOL A IN FACT THERE

WAS FOUR OF THEM. I HELP ALL OF THEM THROUGH SCHOOL.

AND ERNEST WAS THE TYPE OF FELLOW IF ERNEST GOT

~AND YOU DIDN'T HAVE, ERNEST WOULD HELP YOU OUT. AND

ERNEST, HE IS A GOOD FELLOW. AND HE JUST -- I TALKED
TO HIM NOT TOO LONG AGO AND I WAS TELLING HIM -- IN
CHURCH, ERNEST SAID -- HE CALL ME MISSY. .HE SAID,

MISSY, I HAVE DECIDED TO TURN MY LIFE AROUND. I'M

. GOING TO GO STRAIGHT. I'M GOING TO CHURCH AND

EVERYTHING. I SAID, WELL, THAT'S GOOD. I SAID, THAT
WOULD MAKE ME HAPPY, THAT WOULD MAKE YOUR MOTHER

HAPPY; YOUR FATHER HAPPY.
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BUT ERNEST IS A PRETTY DECENT FELLOW. HE'S
GOOD. AND JUST LIKE.I SAY, AND IF ANYTHING THAT --
FOR EXAMPLE, IF YOU NEED SOMETHING, HE GOT A FEW
DOLLARS, HE WOULD GIVE IT TO YOU.. AND THAT'S ALL I
GoT Té,gAY FOR ERNEST. |

':_THE COURT: ..I'M SURE OF THAT.

DO 1 KNOW HOW.MUCH TIME HE SPENT::IN JATL? I
ALWAYS LIKE TO. TRY.TO CLEAR-THAT UPR: 'IF YOU KNOW HOW
MUCH TIME HE SPENT IN JAIL FROM HIS ARREST ON THIS TO

'DATE THAT HE WAS ARRESTED AND; THEN:HE 'GOT OUT ON BOND;

DO YOU KNOW WHEN THAT..WAS?

MR. MCGUIRE: -YQUR HONOR, THERE'S ACTUALLY TWO. -
SEPAgArE,TIMEs-

THE COURT: WELL,.DO You KNOW: HOW MUCH‘JAiL TIME
HE'S ENTITLED TO? .IF WE CAN Ggi IT STRAIGHT, WE DON'T
HAVE TO, SOMEBODY WILL HAVE TO STRAIGHTEN IT OUT AT
ébME_orHER TIME, BUT IT'S BEST TO GET IT STRAIGHT NOW.

 MR. MCGUIRE: IT;SlAPPROXIMATELY ONE YEAR.

THE COURT: I CAN'T GO WITH THAT. I NEED TO KNOW
THE EXACT AMOUNT OF TIME THAT HE SPENT IN JAIL. |
| - MR. MCGUIRE: I'LL PULL THE:JAIL RECORDS.

THE COURT: I'VE-GOT IT -- I'VE -MARKED ON HERE

THAT HE'LL GET CREDIT FOR JAIL, TIME, BUT I CAN'T FILL
IN THE BLANK UNLESS I KNOW EXACTLY HOW MUCH IT ISs.

MR. MCGUIRE: I'LL VERIFY THAT, YOUR HONOR.
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THE COURT: SOMEBODY WILL HAVE TO GET THAT EITHER
FROM THE -- OR THE JAIL WILL HAVE TO SEND IT.

ANYTHING ELSE YOU WANT TO SAY, MR.'BATTLE?

DEFENDANT BATTLE: YES, SIR. I ASK THAT -- YOU
SAID YOU WOULD HAVE A SPECIAL PROSECUTOR LOOK INTO THE
ISSUE OF THIS LETTER HERE. AND IF I CAUSED THE COURT
ANY INCONVENIENCE, I APOLOGIZE.

THE COURT: YOU DIDN'T CAUSE ME ANY
INCONVENIENCE. |

DEFENDANT BATTLE: YES, SIR. I UNDERSTAND. BUT

I HAVE TURNED MY LIFE OVER TO GOD EVER SINCE THIS

-

. INCIDENT ANDST HAVE NOT ‘ASSOCIATED WITH PEOPLE OF THAT

STATURE FROM THAT POINT ?ORWARDfi:i‘WAé TRYING TO SEE
IF I COULD BE?KBLE TO LIVE MY LIFE AS A DECENT HUMAN
BéiNG~AND”NOT GET CAUGHT UP IN THE INDIFFERENCES AND
THE BAD THAT LIFE HAD TO OFFER. I TRY TO MAINTAIN AND
BE A LAW ABIDING CITIZEN AFTER I HAD TURNED MY LIFE
OVER TO CHRIST. AND ANY WAY THAT YOU COULD POSSIBLY
BE LENIENT ON ME, I WOULD THANK YOU, SIR, YOUR HONOR.

THE.COURT: ALL RIGHT. I APPRECIATE THAT VERY
MUCH. TIT'S ASHAMED THAT PEOPLE GET MESSED UP LIKE
THIS. ONE THING I DO WANT TO SAY ALSO IS THAT, IN MY
OPINION, MR. MCGUIRE AND -- I FORGOT THE YOUNG LADY'S
NAME.

MR. MCGUIRE: MS. SARJI.
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THE COURT:* MS. SARJI: DONE AN OUTSTANDING JOB,
IN.MY OPINION, OE=REPRESE&TINGZYOU—ON THE TRIAL OF
__THEéE CHARGES AGAINST YOU, MR:. BATTLE. - T"KNOW THAT
YOU HAVE MADE A COMPLAINT IN YOUR®LETTERABOUT
sbﬁEIngc THAT HE MAY HAVE SAID. “I‘DON'T EVEN RECALL
WHAT HE SAID EX#CTLYJASJFARAA83WHAT HE"SAID DURING. THE
ARGUMENT TO THE. JURY ABOUT. THE LETTER'. BUT”iN MY
OPINiQNh$§§ DID;AN.QUTSTANDING;JQBfOF REPRESENTING YOU
IN THIS CASE. AND I JUST WANTED! ¥OU TG~ KNOW THAT,
THQTA; THINK HE, DED-A-GOOD JOB' OF REPRESENTING YOU.
o IF YOU WANT.TO -- OF COURSE, I'M SURE' YOU'RE
GOING TO FILE.AN. APPEAL WHICH YOU  HAVE A*RIGHT TO DO
/SO AND YOU NEED TO FOLLOW THROUGH ON THAT. AND IF YOU
WANT TO DO ANYTHING ELSE, AS FAR AS1THE'THINGS.THAT
fou_MENTIoﬁEp IN- YOUR LETTER, YOU'LL"NEED TO HAVE
ANOTHER_ATTORNE?, I PRESUME, APPOINTED TO REPRESENT

YOU IN THAT CONNECTION. AND I DON'T KNOW WHAT THE

' PROCESS IS FOR THAT TO TELL YOU THE TRUTH. I NEVER

HAD THAT QUESTION COME UP.

. MRixMCGUIRE,';'LL.LEAVE THAT-UP TO YOU' TO
.CONTINUEVTO~REPRE$ENT-HIMAUNTILVSOMEQNE ELSE IS
APPOINTED TO REPRESENT HIM IN CONNEGTION WITH.THEv
MATTERS THAT ﬁElHAS STATED. IN THE LETTER TO ME.

MR3HMCGUIRB; I'M SURE IT WILL BE A P.C.R.
COLLATERAL ISSUE. .
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THE COURT: WELL, I DON'T KNOW, ANYWAY. BUT
ANYWAY, I'LL LEAVE THAT UP TO YOU TO SEE ABOUT GETTING
SOMEBODY ELSE APPOINTED TO REPRESENT HIM IF THERE WAS
ANY MOTION FOR A NEW TRIAL OR ANYTHING OF THAT SORT.

ALL RIGHT. IF THERE'S NOTHING FURTHER, THEN THE
SENTENCE ON THE DISTRIBUTION WITHIN PROXIMITY -- IS
THERE A MANDATORY FINE ON THAT OR NOT?

-.MR.'MCGUIREt THE PROXIMITY CHARGE?
THE COURT: YES.
"MR. MCGUIRE: I DON'T BELIEVE A FINE IS

MANDATORY. I 'CAN TELL YOU WHAT"IT 1s.

s i MR SBOSNAK: i"TEN THOUSANDYDOLLARS. 'MUST BE FINED

NOT LESS THAN.$10: 000" AND INQPﬁféﬁn’ﬁbf‘iEEé’THAN TEN
OR. MORE THAN 15 YEARS. " |

MR. MCGUIRE: - IT'S ACTUALLY ZERO TO TEN YEARS.

MR. BOSNAK: YEAH, ZERO TO TEN YEARS.

THE COURT: ALL RIGHT. SENTENCE ON THE PROXIMITY
CHARGE; THIS IS INDICTMENT 99, ETCETERA, 171 -- EXCUSE
ME -- 7110 IS THAT YOU BE CONFINED TO THE SOUTH
CAROLINA DEPARTMENT OF: CORRECTIONS FOR A PERIOD OF TEN
YEARS AND PAY A FINE OF $10,000. |

SENTENCE ON THE TRAFFICKING AND COCAINE, 28 TO
100 GRAMS, SENTENCE IS THAT YOU BE CONFINED TO THE

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS FOR A PERIOD

OF 25 YEARS AND PAY A FINE OF §$50,000.

477
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1 . THOSE SENTENCES ARE CONCURRENT, GETS CREDIT FOR
2 .~ ANY JAIL TIME THAT HE'S ALREADY SERVED TOWARD THOSE
3 SENTENCES. GOOD LUCK TO YOU.
4 . MR. MCGUIRE: AND, YOUR HONOR, WHILE WE'RE STILL
5 'Oﬁ_THﬁ'RECORD,-TO PRESERVE ANY ISSUE THAT MR. BATTLE
6 MIéRT HAVE, I WOULD MOVE FOR A NEW TRIAL BASED ON THE
7 --INFORMATI@N IN. THE LETTER REGARDING A POSSIBLE JUROR
8 | MISCONDUCTJISSUE-REGARDING NOT FOLLOWING THE OATH.
9 THE COURT: WELL, I'APPRECIATﬁ»YOUR POSITION. T
10 DENY THAT MOTION AT THIS TIME.
1 MR. MCGUIRE: I UNDERSTAND. AND, YOUR HONOR,
12 - JUST SO IT'S CLEAR FROM WHERE WE GO FROM HERE, I DON'T
13 - KNOW IF I AM RELIEVED OR ARE YOU APPOINTING ANOTHER
14  LAWYER?
15 THE coUR%; I HAVEN'T RELIEVED YOU OF
16 REPRESENTING HIM AT THIS TIME, ALL RIGHT.
17 . MR. MCGUIRE: THANK YOU, YOUR HONOR .
‘18 . MR. BOSNAK: THANK YOU. ‘
19 |
20
21 | END OF PROCEEDINGS
22
23 -
24 ‘
25
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

I, THE UNDERSIGNED, STACY L. SHEPPARD, CIRCUIT
COURT REPORTER FOR THE NINTH JUDICIAL CIRCUIT OF THE
STATE'OF’SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE
FOREGOING IS A TRUE, ACCURATE AND COMPLETE TRANSCRIPT
OF RECORD OF ALL THE PROCEEDINGS HAD AND THE EVIDENCE
INTRODUCED IN THE SENTENCING OF THE CAPTIONED CAUSE,
RELATIVE TO APPEAL IN THE CRIMINAL COURT FOR

CHARLESTON'COUNTY, SOUTH CAROLINA, ON THE 15TH OF

' JUNE, 2001.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL NOR INTEREST TO ANY PARTY HERETO.

AUGUST 30, 2001
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STACY L. SHEPPARD
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INDICTMENT FOR

STATE OF SOUTH CAROLINA )
' ) TRAFFICKING COCAINE
COUNTY OF CHARLESTON ) :

At a Court of General Sessions, convened on November |, 11999 the Grand Jurors of Charleston

County present upon their oath: -

That Earnest Battle did in Charleston County on or about July 15, 1999 whilc at 1855-B Reddin Road, -

North Charleston, South‘Carolir'\a.knowingly, sc'll,‘m;mur‘actur'e, dcliver, purchase, or bring info fhis Statc,
or who provides financial a.s;sistancc or ‘oihcfwiéé aide', abets, uttémpt;._ or conspires to sell, ﬁxanufacturg.
' ‘deliver. purchase, or brfng into th“‘isr Sfatc; or ' who is\;knowiingly m actuzél or Cohstxﬁctivé possession in
cxécss of twlcmy-cight (285 grams of Cocaine. .T“l‘ﬁs is in violatioﬁ of Scction 44-53-370 .of‘ the Soqth

C'arolin-zi‘Codc of Laws (1976) as a_nic'mdcd.

%
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STATE OF SOUTH CAROLINA ) - INDICTMENT FOR ‘
o o _ ) POSSESSION WITH INTENT TO DISTRIBUTE
COUNTY OF CHARLESTON - ) COCAINE WITHIN PROXIMITY OF A SCHOOL

At a Court of Gcncral' Sessions, con\"‘cncd on'.NO\'ciﬁbcr -l. 1999 the _(jmn'd Jurors of Charleston

ounty present upon their oath |
That Eam&st Battlc dld in Chdrlcston County on or about July 15. 1999 while at 1855- D Reddin Road,
‘North Charleston, South Carolma dnstrgbute.scll, purchase, manufacmrc. or have in his possession with
V-intent to di&m'ibute.a qﬁamity of Cocaine, -a controlled substance, said Ioéation being within a one-ﬁalf
mile proxnmlty of St John’s Cathohc School; 3921 St. John’s Avenue, North Charleston, South Carolma

in vnolanon of Section 44—53-445 of the South Carolina Code of Laws (1976) as amended.
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