STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County

John C. Hayes, III, Circuit Court Judge

Appellate Case No. 2013-000975

ﬂ/7 ‘ ~ Indictment Nos. 1998-GS-46-2847; 2849; 2850; 2851; 2852

THE STATE,
Respondent,
) pROwTY AR
5k
NOV 1 8 2013
ANTONIO GORDON,
ST gt AL !
Appellant SC Court ot Appsals

Motion to Clarify Status of “Initial Pro Se Brief of Appellant” ‘
And to Stay Pending Resolution of

Appellant’s Motion to Be Furnished Transcript

The Respondent makes a Motion to Stay the filing of an Initial Brief of Respondent

pending resolution of Appellant’s pending “Motion to be Furnish Transcript” dated October 8,



2013 and resolution of the status of an “Initial Pro Se Brief of Appellant”, received by this

Office on October 22, 2013 with a certificate of service dated October 17, 2013.

Status of Initial Pro Se Brief of Appellant

Respondent is informed that the Initial Pro Se Brief of Appellant has not been filed by the
Clerk of Court of the South Carolina Court of Appeals as required under SCACR Rule 208(a) |
(1). Respondent is attaching a copy to this Motion. A review of the brief received by this Office
reveals that. there are no record citations in any manner in the brief other than to an ord¢r and
makes referencevto a “fgctual record”, Brief, p. 10, although no reference to the record is made

‘as required by SCACR Rule 208 (b)(4).

In addition, there is no “designation of matter” included or received as required by

SCACR Rule 209.

Respondent submits that the Initial Brief of Appellant is deficient under the Rules of this

‘Court and should be struck with leave to revise and file consistent with the Rule of this Court.
Respondent request the Court to resolve the status of the Initial Pro Se Brief of Appellant.
I1.
Pending Appellant’s Pro Se “Motion to Be Furnished Transcript”

Upon information and belief, the Appellant’s pro se motion to be furnished a transcript of
the Rule 29 motion hearing is still pending. Thus it is apparent, by the Appellant’s own pending

motion, that he has not reviewed or received the record of the hearing which is on appeal. - This



is Appellant’s responsibility under Rule 207. Respondent submits that this matter should be held

in abeyance pending resolution of Appellant’s motion.
WHEREFORE, Respondent has made these motions.

Respectfully submitted,
ALAN WILSON

Attorney General

/[/wg ~ JOHN W. McINTOSH

}( — Chief Deputy Attorney General
DONALD J. ZELENKA
Senior Assistant Deputy Attorney General

S.C. Bar #5758

ATTORNEYS FOR RESPONDENT

ﬂ%/ﬂ/

DonaldJ Zelgnka

P.O. Box 11549
Columbia, SC 29211

November 18, 2013



ATTACHMENT ONE

APPELLANT’S Initial Pro Se Brief of Appellant, received by Counsel October 22, 2013.
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S’Ta\”a(wn‘f of the Case

Thia matter comes bedore The Coart by way of
Can OPreal frem an oedec denvina The APpellant's mation |
Cor o new- Iral based on after discovered evidénce.
The APPellant and his three Co —defendant's , Menta Gordon,

e reance MeCreacy) Gnd GarY MofFat) were all Prosecuted. oo

n Connection with Ther tavelvement in the Sheoting of
the vickim Ecik Brenn. The Stode's YeocY of The case
Cas that the APRcllant was the Sheoter. All of The
APPellant's co-defendant's  eventually (oorerated with the
ahade and intended o teshty Yhot the APPellant was The
Shooter. The APrellant ulhimately Pleaded au Ity en JulY 16,
1449 , o murdec and atempied acm cobbery ) among othee
Fharaes ) and was Sentenced oo an oaareaode. forti-Year
"\M?r'ssonmemt Y2rm.

The ApPellant Sulase@uently filkd a Rule zq(b))

Scerimp s motion-foc anew M Salabas
discovered evidence. In this motion, the APPellant
atlaed that Tuso of his (_o-c\eﬁév\damjrls-' Monta Gordon
and Teccance Mc Creary = had recanted theic earhier
Slodements and asseeted that ey wee willina to
dell the truth about the night ofF +he tncident.
Peinciraliys e ApPellant averred that Monta Gordon
 soudld admit Yo fring the Shet that Rilled the uichm
and that Mclreary would admit that Montoe Gerdon s not

Y APPellant as Previcus stadted ehited and ceentered

s Vehicle with o Eirearm.

) 3



On March 4 and 8, 20i%; the motion was heard
v the lower Court. The ApPellant Monta. Gardeon s and
Teceance McCreary al testified ot the Mri‘n%)wi‘ﬂﬂ bsth
the Apeellant and Monta bordon testifyina that Monta.
Gorden was He Shaster and Mclreary destifying Monta
Gordon eXited and reentered the Vehicle he was driving
with a firearm. OBn Apei 22, 2013, the locuer Couct Fled
On order denyin® the metion on wveral Arcund s .

e ———



STATEMENT OF TSSUES ON APPEAL

Did the lower Couct abuse its discretion and
Cammi}- ecroc of law When i+ erranéenusiv

foumd that Rule 29 (b).SccreimP s metions Cannet
be filed by APPellant because he Plead auilty ¢

Did ‘Hﬁ(i |owser Court abuse. i+ discretion and Commt
ector of law when i+ Aid net wnderstand +the
Scove of review 7 |

Did the lowee Court abuse 1+ discretion and Commt
errer of law when 1t erreneously Yound that the
APPellant's evidence woas net after - discovered ?

- Did the lower court albuse i+ discredion and commit.
ertar of 1aw when it erroncauslV dened the metion
On the merits?




Ve (IS VTR Y SR N

THE LOWER CourT ABUSED 1T
DISCRETION AN COMMITTED ERROR

oF LAW WHEN IT ERRONEOUSLY
FouhD THAT RuLE 29(b):Secrimp,
MoTZON CANNOT RE FILED BY
APPELLANT BRECAUSE HE PLEAD
GuzlT Y.

The lower court dbu )dd }’d:_:.(_,rchcn and Lommed
eccor o Vaw when it coteaarizally found that Aprellart
Cowd not File a Rule 29 (b)) ScCrimp, motion because
the APPellant's Convietion was cbtain through a quilty
Plea . See Ordef at 15-14. However, in State V.
Dednaelis, 256 S.c. 364,182 SE.2d 122 (1971, the
Supreme CowT reviewed o meotien for o new frial
based on after ~discovered evidence On fne merits
even thoush the conviction was abtained +hroush
o Quilty Plea . The Suereme Court Seecificanly held that
" etitens of this Character should be entertained
and aranted in order that wranas done mav he .
Ceviedied s Td. ot 369 0132 $.E.2d at 734. The lower
Court attemeted +o distinauished DeAnselis by findina
that Case was dtC\dec? on the basia of H‘»F_ Lr‘\m\ma‘
defendant's Failure +o attach affidavits +o hi s
metion . Ordec at 18-19. BY Finding that Rule 29(h) ;
sScecimes metion deoes nat afrly to guilty Pleas , the
lowsee Zourt ecred in 19netind Yhe fact that DeAnaclis
actually ruled on the merits of the niction and
erced in 18norina DeAngelis’ clear directive that




Such metions  be entectained " by tial Coucts.
e 5. ¢ at3¢e94.,182 5.8.2d ot 7349, Rule 29 (b)),
accevmPu mehions can, therefore, be breught followina
Auilty Pleas. The lewer Court Finding Yo the Contracy
Should be reversed.

" THE LOWER COURT ABUSED

DISCRETION AND COMMITTED.
ERROR OF LAW WHEN TT7TDITD
NOT UNDERSTAND THE SCOPE OFREVIEW

N 5‘\%,\‘\'(:‘.. V. Mercer; 38V S, . 149 672 S.Ei2d 556

( 2069 ), the Supreme. Court held that metion fer a news-+rul
based on after-diacovered evidence Should nat e dented
ey beccruse the Loithesses surPerting tie metion lack
Ceedbt ity ecause o witness may ladd Pursuasive
CreedioiliH and SH create reasenable doubt & 23) Scc. at
70 1072 S E.2d 6t 567 The locber caurt found this
lanawade “confusing and hard to work into its analysis ;
and then Praceeded to find that the mohion should e
denied simolY because T+ did nst Find the APpellant's
Loibnesees credible. Ovder b 21, The Appellant asserts
that the lower Court Commithed) errer of law and alaused
it discreHon hecause Mercer directed the lower Court 4o |
laok to the nature of the evidence subrorting the
metton and determine whebher or net “reasonable doulat
coas Geated 1 bY the nate of the tesy maeny
ceaardless af Yhe ceedibility of the witress Qiving +he
Yestimony. Ry @nering that dircctive ond findina

-1



-,,n%& the APPellant's motion Sheuld far) SimelY because
his weithess lack CredibilibY, the drval court evred .
Stade v Meccer) 281 s.¢. at 170 /672 S.C.2d ot 501,

THE LOWER COURT ABUSED IT

DISCRETIZON AND COMMITTED

ERROR OF LAW WHEN IT FOUND
THAT “THE APPELLANTS EVIDENCE
was NOT AFTER ~DISCOVERED

The lower court Found Hhat APmeliants evidence
was net afdec ~distovered because He arellant had
Known from the day of +he Shooting that he Loas nat. -
the Shooter: Order 33-22. I other woards, the lower
tourt found that the evidence either ( 1} was discovered
Peiar To Yrial 5 o (2) "Cowrd . ... N the. execcise of due
dilisenee have been discovered Prioc to the +rial !
Stode Ve SPann ) Supras 3381 s at 619,812 S.E 24 ot A9,
This findina 1S €rroneous as a-matier of law hecause
the Aprellants metion was net based uPen his
assertion That he was net The Shester but coas based
instead on the recolY discoversd evidence +Haadt st
Monder Gorden and McCreaeeY s Lohe were losth Set +o
FesHEy aaanst him and sdentifY him as the Shooter
i he Praceeded 1o trialu woald new essentially
fes iy Hhat Monta Gorden was Fhe shaater. Plainiv, the
fact that they woould identify Monto. Gorden as the
Sheoter Could not have Yaeen Bnowsn Prior e the tral
hecause they were aoing o Teshify that +the APiellant

- 3--




uJClS ‘Hﬂc g:\-'-\a.o"}‘e. 1 hos A ral. I; rs diffieult t+o
envision a Clearer ehamsle of atter - discovere d evidence.
than e recantation of fetential +est MONY, aside
'ﬁ(‘cm actucly recanted testimenY. I+ the +rial
Court's ruling s fallowsed recanted teshmony can never
Serve as the basys  fer after- chscovered evidence.
ecauy Someone e Prer the Crimfnﬂ,l defendant or
Witress 5 weuld have Bnown the Yruth befoe the
withness testified fulselY o rial. ConseQuent!y , the
lawses Court's tuling - on this isS5Ue s Covtralled by
erroc of lacs, SPann and should be Yeversed .

THE LOWER COURT ARUSED T
DISCRETION AND COMMITTED

ERROR OF LAW WHEN THE Lowen
COURT ERRONELUSIY deNTED THE
MeTION ON THE MERZTS

The lower Court ‘Fo(._md that He AbPellant's
Mo tion for a new +rial Should be denied loec;_a,u.x }/\\\S

witnesses wee “fobrcatina Festimony ' in a Concerted
effort 4o aive the APPellant a Nece trial . Order ot 23,
The APeellant asserds that this findind s erreneous $or
A number of reasons. First the Avpellant osserts that
the Confession of o Co-tonseicater that he Loas the
Shooter weuld “create reasonalole doubt" such that a new
teial v Warranted. Stade V. Mercer ) Suprely 381's.0. of .
170 1672 8. E.24 at S67. FN i Se@ar\dJ 'H’\C AP\ ant _

At ————

FN I News trial Sheuld be aranted if affidavits Coouid
lead any reasonable mind +o inference that nely -
Aiscovered evidence Prebably wedld change, reSult,

State Vo TriPp, 120 5. 33




SrTs Yhal oner COOTS s 4/// SAFTEy o
Mercer infects Yhe factual findinas such meL Hwe

locoer Court's reasamnd for denyina the maotion
Cannct e urheld. Third: the APrellant asserts that
aveview of the fuckual recocd ) vl shew +hat tHhere
are inconsistencies in the testimeny aiven bY all three
Witnesses, makina i+ difficalt for the lower court's
Conclusion of cullusion +o withstand serisus ace ubiny.
Abtec ol if He Arpellant ) Monta Gorden » and McCreary
Al Constired to free He Armdlant throdsh the diving of falee
feshimony ) Their festimeny shewd maton woord - fer -
word. T+ dees not« AcCordinalY, Hhe APrellant Osserts
that this Partion of the lower cc:um‘_s culing s
CLontrolled Y errer of Laco.

Conclusion

Rased en all of the akwove , the Appellant
tespecHully sSubmits that this court <hould Find Hacrt
Yhe lowser Coaurt Commidted errer of law and abused 1+
Aiscretion. Accordinaly. the APPel lqmL veauest thot +his
Court ordeér o news Trza\

This /1 dm mf Octo ber 2013

/)//17— L &/%1%‘7{/ .

Antonio Cord/on 259795
ECT Wathat) B Jo9

CLO Hid) @ jonsi
Benne s il Se g 5/.2
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STATE oF SouTH (;mﬁoi_mﬂ ) ResSPondent

V.

ANToNTIO GoRDON Avvellont

CERTLFICATE OF SERVICE

The Pro-<c . APocllant, Antenid (sordon , herelbd
Certifies that ore copy of ﬂwe Imha\ Pre se byvef
for a Weit of ceryioran in-the absve ¢ase """f-'»":":»"-'f"“"“feeyw
Served Upon oPresind Lounsel  Salley We :lhohAsS.:‘mn’r
Deruly Atrorney (seneral s office of Yhe AHorney General,
P.O Box 1849 ) Columbia 1 € 29211, bY depositing in
the U.5. mail with Proser Postaage , Yhis /774 dcw of

& cAoloec 201732, /@7 e

Swearn 10 before me this Antonids Lvrdin 259798 |
_ 1 day o( Ocshdoer 2613
Notaey Pubils Stoudh Carolina

MY Conﬁnﬂ»\"_&g}igvm/\i){f’ircs.‘ EL.Q‘% DD

END




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from York County
John C. Hayes, 11, Circuit Court Judge

Appellate Case No. 2013-000975
Indictment Nos. 1998-GS-46-2847; 2849; 2850; 2851; 2852

THE STATE, Respondent,

% ( - ANTONIO GORDON, ~ Appellant

CERTIFICATE OF SERVICE

I, Donald J. Zelenka, hereby certify that I have served Respo'hdent’s Motion to Clarify
Status of “Initial Pro Se Brief of Appellant™ And to Stay Pending Resolution of Appellant’s

Motion to Be Furnished Transcript on:

Antonio Gordon, #259798
Evans Correctional Institution
610 Highway 9 West

Bennettsville, SC 29512



by depositing a copies in the United States Mail this 18" day of November, 2013.

DONA@LENKA |

Senior Assistant Deputy Attorney General




ALAN WILSON
ATTORNEY GENERAL

November 18, 2013

Honorable Jenny A. Kitching

Clerk, South Carolina Court of Appeals
P. O. Box 11629
Columbia, SC 29211

Re:  State v. Antonio Gordon
Appellate Case No. 2013-000975

Dear Ms. Kitchings:

Enclosed please find the original and six (6) copies of a Motion to Clarify Status of
“Initial Pro Se Brief of Appellant™ and to Stay Pending Resolution of Appellant’s Motion to be

Furnished Transcript in the above-referenced case for filing. By copy of this letter, [ am serving
Appellant with same.

Sincerely,

Lonetta B. Brawley
Legal Assistant to Donald J. Zelenka
Senior Assistant Deputy Attorney General

/1bb . v
Enclosures : §? p@g‘é‘] ‘*@%
Cc:  Antonio Gordon, #259798 | Nov 1 g 2013

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 « COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 o FACSDMILE 803-253-6283



