From: Tamra Davis

To: Court Of Appeals Filings

Cc: Ted Von Keller

Subject: 2025-001607 Gilpatrick vs. Lucas

Date: Tuesday, December 9, 2025 5:06:35 PM
Attachments: respondents motion to dismiss- lucas.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Evening,

Please find attached Respondent’s Motion to Dismiss in the above-mentioned matter. Please
file accordingly. | will mail a hard copy to your office along with the check for your filing fee.
Please advise if anything further is needed.

Thank you,

Litigation Paralegal for Theodore von Keller, Esquire
Litigation Paralegal for Jason M. Hunter, Esquire
Paralegal for B. Lindsay Crawford, IV, Esquire

Crawford & von Keller, LLC

1640 St. Julian Place

P.O. Box 4216 (29240)

Columbia, SC 29204

Phone Number: 803-790-2626 x215
Fax Number: 803-790-1277

PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the
individual or entity to which it is addressed and may contain information that is attorney-client privileged, may be confidential
work product, or may be exempt from disclosure under applicable law. If the reader of this message is not the intended
recipient or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication is wrongful, is strictly prohibited, and may subject you to
civil liability. If you have received this communication in error, please immediately notify us by telephone at 803-790-2626 or
by return e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this communication.

DEBT COLLECTOR: This is a communication from a debt collector attempting to collect a debt and any information
obtained will be used for that purpose. However, if you have previously received a discharge in bankruptcy, this message is
not and should not be construed as an attempt to collect a debt, but only as an attempt to enforce a lien.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with certain U.S. Treasury regulations, we inform you that,
unless expressly stated otherwise, any tax advice contained in this communication (including any attachments) is not
intended or written to be used, and cannot be used, for the purpose of avoiding tax-related penalties that may be imposed by
the IRS or to promote, market or recommend to any party any tax-related matter addressed herein. In addition, if any such
tax advice is used or referred to by other parties in promoting, marketing or recommending any partnership or other entity,
investment plan or arrangement, then (i) the advice should be construed as written in connection with the promotion or
marketing by others of the transaction(s) or matter(s) addresses in this communication and (ii) the taxpayer should seek
advice based on the taxpayer's particular circumstances from an independent tax advisor.

CLIENT DISCLAIMER: If you are a client of our firm, do not forward or share this email or its attachments without
permission from our firm, as doing so may result in a loss of attorney-client privilege.


mailto:tamra@crawfordvk.com
mailto:ctappfilings@sccourts.org
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user1b01d8cf

CRAWFORD & VON KELLER, ..

CREDITORS' RIGHTS 1 LANDLORD-TENANT [ LITIGATION

December 9, 2025

Via Email and Regular Mail
SC Court of Appeals

1220 Senate Street
Columbia, SC 29201 .

RE: Dennis Gilpatrick vs. Gregory Lucas
Case No.: 2022-CP-32-02217
Appellate Case No.: 2025-001607
Our Case No, 0064-22-0001

To whom it may concern:

Enclosed please find Respondent’s Motion to Dismiss in the above-referenced matter.

Please file accordingly. I have also enclosed & check.iri the amount of $50.00 for your filing fee
$50.

Please advise if anything further is required.

Sincerely,
Theodore von Keller

TVK/tdd

Cc: Rolf M. Baghdady, Esquire
Rolf M. Baghdady, P.A.
118 Cobblestone Court
Chapin, SC 29036

WE ARE A DEBT COLLECTOR. THIS COMMUNICATION IS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

/ \ 1640 STJULIAN PLACE, COLUMBIA,SC 29204 | P.O.BOX 4216, COLUMBIA, SC 29240
\ 803.790.2626 PHONE | 803.790,1277 FAX | CRAWFORDVK.COM






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas
Case No, 2022-CP-32-02217

Appellate Case No.: 2025-001607

Dennis GIIPALIICK .ovivivirerirviirereimireriieere e e e Apellant

GIEEOTY LLUCAS. tvvrvrvrersrevtientemsincerieeeres sttt b s sh e s b e a b s e ek a bbb bbbt Respondent

RESPONDENT’S MOTION TO DISMISS

Respondent, by and through its undersigned counsel, moves this Court for an Order
dismissing the instant appeal on the following grounds:1) the appeal is moot as the Appellant has
vacated the lease property as ordered in the Court’s Order of Ejectment; 2) the Respondent’s
failure to comply with the terms of the undertaking as required by the Order Setting Appeal
Bond filed October 18, 2023 requires dismissal of the appeal by statute.

FACTS

Plaintiff Gilpatrick filed a declaratory judgment action on July 1, 2022 in the Lexington
County Court of Common Pleas seeking a declaration that the contractual relationship between
Appellant and Respondent was an Installment Land Sales Contract which Appellant was entitled
to have enforced, That action was assigned civil action number 2022 — CP - 32 - 02217,
(Complaint attached hereto as Exhibit A).

On October 13, 2022, Respondent Lucas responded to Circuit Court action 2022-CP-32-
02217 with an Answer and Counterclaim that also sought a declaratory judgment that the
controlling relationship between the parties was not an Installment Land Sales Contract but was a
Month-to-Month Lease, which had been breached by Appellant, and which entitled Respondent
Lucas to an order of eviction. (Answer and counterclaim attached hereto as Exhibit B).

On August 26, 2022, prior to being served with Circuit Court action 2022-CP-32- 02217
Respondent Lucas filed an application for ejectment against Appellant Gilpatrick alleging that a
month-to-month lease existed between the parties which had been breached and requesting
ejectment. (Application for ejectment 2022 — CV — 32 — 1100873 attached hereto as Exhibit C).
Appellant Gilpatrick responded requesting a hearing (Request for hearing 2022 — CV - 32 -
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1100873 attached hereto as Exhibit D). A hearing was held on August 26, 2022 and the
magistrate’s court removed the case to circuit court as appellant Lucas’s counterclaims exceeded
the magistrates jurisdictional limit .(Order removing case 2022 — CV — 32 — 1100873 attached
hereto as Exhibit E). The removed eviction case was assigned civil case number 2022-CP-32-
02944,

On December 6, 2023, Appellant and Respondent filed a Consent Order of Consolidation
consolidating civil action number 2022-CP-32-02217 with civil action number 2022-CP-32-
02944, Consent Order of Consolidation attached hereto as Exhibit F). Consolidation was proper
as the two cases involved common questions of law and fact, to wit: was the contractual
relationship between the parties an Installment Land Sales Contract which Gilpatrick was
entitled to enforce or a Month-to-Month Lease which Lucas was entitled to enforce and obtain an
eviction,

The consolidated matters were tried before Lexington County Master in Equity Judge
James O. Spence and all issues were litigated. The Court issued its order on July 30, 2025,
finding that the contractual relationship between the parties was not an Installment Land Sales
Contract but a Month-to-Month Lease, which had been breached by Appellant Gilpatrick and
that Respondent Lucas was entitled to eviction and an award of damages for unpaid past due
rent, (July 30, 2025 Order attached hereto as Exhibit G). The July 30, 2025 Order, specifically
found that the Appellant owed unpaid rent in the amount of $30,600 representing the agreed-
upon rent from July 1, 2022 through and including May 2025.

On August 11, 2025, Appellant Gilpatrick filed his Notice of Appeal.

On August 12, 2025, Respondent Lucas filed a Motion for Appeal Bond. (August 12,
2025 Motion for Appeal Bond attached hereto as Exhibit H). Arguments on the Motion to Set
Appeal Bond to Stay Ejectment were heard on September 8, 2025, and the Court issued its order
requiring Appellant Gilpatrick to pay all back rent pursuant to South Carolina Code of Laws
Section 27 — 40 — 790 (B) and the directive issued Wednesday, December 11, 2024, by South
Carolina Supreme Court Chief Justice Kittredge. The past due rent was ordered to be paid within
five days of the order filed October 8, 2025. (October 8, 2025 Appeal Bond Order attached
hereto as Exhibit I),

The October 8, 2025 Appeal Bond Order correctly found that pursuant to South Carolina
Code of Laws §27 — 37 — 130 and appeal of ejectment case will not stay ejectment unless at the
time of appealing the tenants are given appeal bond to be fixed by the magistrate in condition for
the payment of all costs and damages which the landlord may sustain. The October 8, 2025
appeal bond order also correctly found that pursuant to South Carolina Code of Laws §§ 27 — 40
—800( F) (1) and 27 — 40 — 790 (B) the Appellant must pay all back rent as well as pay the
amount of rent as it becomes due periodically.

That Appellant failed to comply with said Order by paying the past due rent and vacated
the subject property on Friday, October 28, 2025, pursuant to the Writ of Ejectment issued by the
Hon. Judge James O. Spence, Master in Equity for Lexington County (Writ of Ejectment
attached hereto as Exhibit J),






That pursuant to said Writ of Ejectment, the eviction of Appellant has been completed
and that neither Appellant nor any personal property of Appellant’s remain upon the subject
premises.

1. Respondent is entitled to an order dismissing the appeal as the appeal is moot,

The October 8, 2025 Order found that the relationship between the parties was a Month-
to-Month Lease which had been breached by Appellant. A writ of ejectment was issued. The
order requiring a supersedeas bond required appellant to pay the ongoing rent in the amount of
$900 a month and to pay the past due rent. The Appellant elected not to post the bond to remain
on the property and vacated the subject property. Having elected to vacate the property, the
appeal of the eviction ruling is moot,

That “[a] case is moot where a judgment rendered by the Court will have no practical
legal effect upon an existing controversy because an intervening event renders any grant of
effectual relief impossible for the Court,” Wachesaw Plantation E. Cmty. Servs. Ass'n v.
Alexander, 414 S.C. 355, 359, 778 S.E.2d 898, 900 (2015). See also, Dia Curry v. Lodges at
Lake Wylie, Appellate Case Number 2023 — 001341 citing Mathis v. S.C. State Highway
Department, 260 S, C. 344, 346, 195 S. E. 2d 713, 715 (1973) (* a case becomes moot when
judgment if rendered will have no practical effect upon any existing controversy this is true when
some event occurs making it impossible for the reviewing court to grant of effectual relief”.

In the present case, the completed eviction of Appellant renders any grant of effectual
relief impossible for the Court and the appeal should be dismissed as moot.

2. Respondent is entitled to an Order dismissing the appeal as the Appellant has
failed to pay the past due rent as required by the September 8, 2025 Order requiring
Appellant to pay all back rent pursuant to South Carolina Code of Laws Section 27 — 40 —
790 (B).

The trial judge, Lexington County Master in Equity, James O Spence, issued his order in
response to Respondent’s Motion for an Appeal Bond with the following Conclusions of Law:

1. An appeal of an ejectment case will not stay ejectment unless at the time of appealing the
tenant shall give an appeal bond is in other civil cases for an amount to be fixed by the
magistrate in condition for the payment of all costs and damages which the landlord may
sustain thereby. South Carolina Code of Laws § 27 — 37 — 130; Horn v. Blackwell,212
S.C.480, 48 S.E.2d 322(1948)(emphasis added).

2. Inthe event that the tenant shall fail to file the bond hearing required within five days
after service of the notice of appeal, such appeal shall be dismissed. South Carolina Code
of Laws § 27 — 37 — 130.

3. Dismissal of an appeal by attendant is mandatory unless bond is filed within the time
stipulated Horn, supra.

4, Pursuant to South Carolina Code of Laws § 27 — 40 — 800 (F) (1) and §27 —40 - 790 (B),
Plaintiff must pay all back rent owed by the Plaintiff as well as pay the amount of rent as
it becomes due periodically.






5. By directive issued Wednesday, December 11, 2024, South Carolina Supreme Court
Chief Justice Kittredge rescinded a prior August 2020 directive from the Supreme Court
issued during the Covid pandemic and specifically required the payment of back rent as
condition of an appeal bond.

6. The official statutory form of the undertaking required to stay an appeal under South
Carolina Code of Laws Section 27 — 40 — 800 (C) requires the tenant to pay the periodic
rent hereinafter due according to the aforesaid findings of the court until the matter is
heard on appeal and decided. The official statutory form is clear that if the tenant fails to
make any rental payment within five days of the due date upon application of the
landlord the stay of execution shall dissolve the appeal by the tenant must be dismissed
and the sheriff may dispossess the tenant, (October 8, 2025 Appeal Bond Order attached
hereto as Exhibit I). '

The trial judge specifically ordered:

“Based on the July 30, 2025 Order and the above Findings of Fact and
Conclusions of Law, the Court concludes that the Plaintiff is required to post a bond to stay the
appeal in the following forms:

A) Past due rent-the Court finds that pursuant to South Carolina Code of Laws §27 — 40 —
790 (B) in an action involving an eviction such as this , the South Carolina Residential
Landlord Tenant Act is clear that the tenant is required to pay the landlord all rent
allegedly owed prior to the issuance of the rule . This conclusion is further supported by
the directive issued Wednesday, December 11, 2024 by South Carolina Supreme Court
Chief Justice Kittredge in which he ordered that South Carolina Code§ 27 — 40 — 790 (b)
requiring payment of all back rent by the tenant may be enforcing applicable cases. The
Court finds that this is an applicable case requiring the payment of all back rent as
Plaintiff was aware from two prior rulings of the Magistrates Court that the law of the
case was that a Month-to-Month Rental Agreement was the controlling agreement
between the parties, Despite those two rulings, Plaintiff refused to pay the rent despite
occupying the property from July 2022 to present. Payment of this sum in the form of a
bond to maintain the appeal satisfies the requirements of South Carolina Code of Laws
§27 — 37 — 130 requiring the payment of all costs and damages which the landlord may
sustain Plaintiff must therefore pay all back rent owed by the Plaintiff from July 1, 2022
through and including September 1, 2025 in the amount of $34,200, This rent must be
paid in cash within five days of the date of this order. The payment of this past due rent
will obviate the posting of a bond to enforce the money judgment as required by South
Carolina Code of Laws § 18 — 9 — 130 (A) (1)” (October 8, 2025 Appeal Bond Order
attached hereto as Exhibit I).

The trial judge had jurisdiction to require the payment of the past due rent by virtue of
South Carolina Code of Laws §27 — 40 — 790 (B) , South Carolina Code of Laws § 27 — 37 —
130; and Horn v. Blackwell,212 S.C.480, 48 S.E.2d 322(1948)

Based on the express ruling of the trial court, the maintenance of this appeal is predicated
on the Plaintiff/Appellant paying the past due rent in the amount of $34,200. The trial judge,






Lexington County Master in Equity James O Spence, had express statutory jurisdiction under
South Carolina Code of Laws Sections 27 — 37 — 130 and 18 — 9 — 130 (A) (1) to require the
payment of all back rent to maintain the appeal.

The Respondent has not paid the past due rent and the appeal should be dismissed.

WE SO MOVE.

RESPECTFULLY SUBMITTED
CRAWFORD & VON KELLER, LL.C

s/Theodore von Keller

Theodore von Keller, SC Bar No.5718
Jason M, Hunter S.C. Bar No.101501
Post Office Box 4216

Columbia, South Carolina 29204
Telephone 803-790-2626

ATTORNEYS FOR THE PLAINTIFF
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" DEFENDANT’

STATE OF SOUTH CAROLINA IN THE COURT OF COMMO 7
COUNTY OF LEXINGTON
CASE NO:
Dennis Gilpatrick,
Plaintiff, SUMMONS
v.
Gregory Lucas,
Defendant,

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this Complaint upon
the subscriber at the address shown below within thirty (30) days after service hereof, exclusive
of the day of such service. If you fail to answer the Complaint, judgment by default will be

rendered against you for the relief demanded in the Complaint.

Date: July 1, 2022 By: [s/ Rolf M. Baghdady
Rolf M. Baghdady (SC Bar # 0464)
ROLF M. BAGHDADY, P.A.
118 Cobblestone Court
Chapin, S.C. 29036-9705
(803) 345-7653
rolf@rolfbaghdady.com
ATTORNEY FOR PLAINTIFF
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON
CASE NO:

Dennis Gilpatrick,

Plaintiff, COMPLAINT

V.

Gregory Lucas,
Defendant.

By and through undersigned counsel, Rolf M. Baghdady, the Plaintiffs allege upon information and

belief:
PARTIES, JURISDICTION, AND VENUE

L. The Plaintiff Dennis Gilpatrick is a resident and citizen of Lexington County with an
address of 117 Noah Lucas Road, Lexington, SC 29073,

2. The Defendant Gregory Lucas is a resident and citizen of Wyoming, with a mailing address
of 536 East 12" Street, Casper, Wyoming 82601.

3. The Defendant entered into a residential lease/purchase agreement on November 28, 2014
with Plaintiff Dennis Gilpatrick and Kristin Gilpatrick for the property known as 117 Noah
Lucas Road,'Lexington, SC 29073, which includes a residence and approximately 2 acres
of property. (Copy attached as Exhibit A.)

4, Defendant has failed and refused to sell the contracted property to Plaintiff and attempted to
terminate and/or re-negotiate the contract multiple times.

5. Plaintiff has fulfilled his obligations under the contracted agreement, as well as made

significant improvements to the property, and is entitled to purchase the property from the

Page 10f3
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10.

11.

12.

Defendant.

Subject matter jurisdiction is proper in the Lexington County Court of Common Pleas for

this action for enforcement of the real estate contract between the Defendant and the
Plaintiff.
Venue is proper on this suit because the real estate at issue is in Lexington County, South
Carolina
The real property at issue is described on the Lis Pendens associated with this action.

FOR FIRST CAUSE OF ACTION - SPECIFIC PERFORMANCE
Each and every allegation contained in paragraphs 1-8 above is repeated and re-alleged as
though fully set forth herein.
Plaintiff is entitled to an order of specific performance of Defendant conveying the real
property to Plaintiff.

FOR SECOND CAUSE OF ACTION - DAMAGES

Each and every allegation contained in paragraphs 1-10 above is repeated and re-alleged as
though fully set forth herein.
Plaintiff is entitled to recover damages for breach of contract for the amount of payments
that he has made under the contract and for the improvements that he has made to the

property, both in materials and in labor, as well as the costs of this action.

WHEREFORE, Plaintiff prays that the Court will enter an Order as follows:

1.

Enter an order of specific performance ordering the Defendant to convey the property to
Plaintiff;
Enter judgment for Plaintiff against Defendant for damages for breach of contract;

For the costs of this action;

Page 2 of 3
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4. For such other and further relief as may be just and proper.

Date: July 1, 2022

Page 3 of 3

By: /s/ Rolf M. Baghdady

Rolf M. Baghdady (SC Bar # 0464)
ROLF M. BAGHDADY, P.A.

118 Cobblestone Court

Chapin, S.C. 29036-9705

(803) 345-7653
rolf@rolfbaghdady.com
ATTORNEY FOR PLAINTIFF
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RESIDENTIAL LEASE-PURCHASE AGRE

EMENT

THIS AGREEMENT, duted__|| Iﬁf 14 b CilE LUCAD
the Landlordlal el jﬁ:?&’ f&}‘fl’i‘» oo
€ KRISTIN GLLDATRAOK, . the Tenan(s)

Tn consideration of the payment of vent and the kegping snd performmen of the sovenanis and agresrumts by the

Tenmut hereinafter set forth, the Landlord(s) do hereby fease ueta the Teanni(s), e following dustribed prowmiass
syiamte in the Coumty of f BV EH 1& N Siats of f P {\ s and beaer

o (3 NOMLLCAS, BD_LIYINGTON, 5L 2907

relucling ) ARPYoY . 2 ooress, ,
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3 i ?QN) » 66 e paid on or befire the fifth day of the wonth Tor which rent Is due.

Sm%y‘irﬁ}MW of ench sont payment shall be oredited 1wwrd the parchare price of the property.

THE TENANT, CONSIDERATION OF THE LEASING OF SAID PREMISES AS AFORESAID, COVENANTS
AND AGREES AS POLLOWS:

“To pary the rent Tor said promises 35 herelnabove provided;

To keap said promdses i good condition and repair and o the explation of this lease 1 surender and deliver ap the
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in definitof any of the voveranis or agreoments heretn cantalned 1o be perforned by the Tennat, which defadt shall be
senrrecied for gpedod of five (53 days afier the Landlord has given written noties theveof, Landlord may, o his eption,
il Mottty for tresprssiar danimges, enter Into snd upon said promdses, ord portion, thercol} deelnre the tem of this
Tense endled; repossess the saidl prootises as of the Tandlord's formey estute; peaecably expel and remove the Teoant,
those clalming uwer him, or iy person of persons ovvupying the same snd il etfosts; ol withoat prefudice 1o any . o
ihpr romedies availsbde o the Landlond for arrenrs of vent or breach of covenant,
PR PURTHER MUTUALLY AGIIED that the Landlord, in consideration of the perfonsance of all the coveram :
and pgvepments hersin s be performed by the Tenant wnder the lense, wd for Tenant ngreeing to perform afl minor j Mo
sepaies to the property during the term of the said Yease, heroby prants-to- Tenant an exclusive option to purchise sail j
abpve duseriad premises 1t any tme during G term of this fease for the sumeof § LA, payable as

PSR down_pyrmk upon roove in 4 1% e, et iR &,
Qb ey Yerrn oF 25 #5395 credibing taword purchose.
: ‘@Ef'[ﬁ\’sf“i% eon

‘ > LU TG
0 MONIES PEING REFUNDED |F TENAN :
et Trow feonvntl.

The Landiord, upon paysaent of sald purclinse money, shall convey suid pm‘m»ﬁas by Fee Simple
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“DEFENDANT’S

, ExEIT .

s

IN THE COURT OF COMMON T

STATE OF SOUTH CAROLINA )
)
COUNTY OF LEXINGTON ) C/ANO: 2022-CP-32-02217
)
Dennis Gilpatrick )
Plaintiff, )
) DEFENDANT’S ANSWER TO
VS. ) PLAINTIFF’S COMPLAINT
)
Gregory Lucas )
Defendant. )
)

TO: ROLF MOUIN BAGHDADY, ATTORNEY FOR THE PLAINTIFF:

The Defendant Gregory Lucas (hereinafter “Defendant”) answering the Complaint of Plaintiff would
show as follows:

1. Defendant admits the allegations of paragraphs 1, 2 and 3.
2. Defendant denies the allegations of paragraph 4, 5, 6 and 7.
AS TO THE 15T CAUSE OF ACTION

3. Responding to the allegations of paragraph 9, Defendant would repeat and realleges the
allegations of paragraphs 1 and 2 above as though fully set forth herein.

4. Defendant denies allegations of paragraph 10.

AS TO THE 2"P CAUSE OF ACTION
5. Responding to the allegations of paragraph 11, Defendant would repeat and realleges the
allegations of paragraphs 1 through 4 above as though fully set forth herein.

6. Defendant denies the allegations of paragraph 12,

£122022d02202#3SVD - SYI1d NOWWQD - NOLONIXTT - Wd 227 €1 190 2202 - 4314 ATIVOING

AS A 2NP DEFENSE TO ALL CAUSES OF ACTION AND AS A 15T COUNTERCLAIM
(DECLARATORY JUDGMENT)
7. As on or about November 28, 2014, Defendant entered into a Residential Lease-Purchase
Agreement (“the Contract”) with Dennis and Kristen Gilpatrick, involving property at 117
Noah Lucas Rd., Lexington, SC (“the subject property”). A copy of the Agreement is
attached hereto as Exhibit A,

8. That under the terms of the Contract, Plaintiff was to pay rent for 96 months commencing
November 5, 2018,

9. That Plaintiff defaulted in the terms of the Contract by failing to remit payments to on or
about September 2019.

10. That by text message dated November 6, 2019, Defendant provided notice to Plaintiff of
the default and breach of the Contract and provided Plaintiff with 90 days’ Notice to
Vacate the property. A copy of the text message is attached hereto as Exhibit B.
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11.

12,

13.

14,

15.

16.

17.

18.

19.

20.

21

That by text messages dated January 28, 2020, Plaintiff and Defendant agreed to terminate
the Contract and to enter into a Month-to-Month Rental Agreement,

That Defendant provided Plaintiff with a written Month-to-Month Lease pursuant to the
agreement between the Parties.

That by text message dated January 28, 2020, Plaintiff agreed to the terms and conditions
of the Month-to-Month Rental Agreement. A copy of the January 28, 2020 texts are
attached hereto as Exhibit C.

That in performance of the Month-to-Month Lease Agreement, Plaintiff commenced
making $900 a month payments on August 20, 2022 and continued such month-to-month
payments until January 2022, A copy of the payment history is attached hereto as Exhibit
D.

That Defendant is informed and believes that it is entitled to an Order of this Court
declaring that the Residential Lease Purchase Contract between the parties was terminated
by mutual agreement and performance and that the Plaintiff and Defendant entered into an
oral Month-to-Month Rental Agreement for the subject property.

AS A 3rd DEFENSE AND 2™ COUNTERCLAIM

(RES JUDICATA- COLLATERAL ESTOPPEL)
That Defendant filed an Application for Ejectment against Plaintiff in the Swansea
Magistrate’s Court in Case No. 2022CV321100077, alleging a breach in the oral Month-
to-Month Lease between the Parties.

That at the hearing on February 7, 2022, the Court found and ordered that the Residential
Lease Purchase Agreement had been canceled between the Parties and that an oral Month-
to-Month Lease existed between Plaintiff and Defendant.

That the February 7, 2022 Order of the Court was not appealed from and is res judicata.

That Plaintiff is collaterally estopped from asserting that a Residential Lease Purchase
Agreement exists between the Parties.

Defendant is informed and believes that it is entitled to an Order of this Court declaring
that the Order that the Residential Lease Purchase Agreement was canceled, and that the
Parties entered into an oral Month-to-Month Lease is entitled to res judicata effect.

AS A 4th DEFENSE AND 3%° COUNTERCLAIM
That on January 28, 2020, Plaintiff and Defendant entered into an oral Month-to Month
Lease.

That Plaintiff performed under the oral Month-to-Month Lease by making lease payments
to Defendant.

That Plaintiff breached the terms of the Month-to-Month Lease by failing to remit
monthly payments as agreed upon by the Parties.

2
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22. The Defendant provided notice of the breach of the Month-to-Month Lease to Plaintiff,
but Plaintiff failed to cure such default.

23, That Defendant is informed and believes that it is entitled to an Order of this Court

evicting Plaintiff pursuant to the provisions of South Carolina Code of Laws Section 27 —
37 -10 (a).

AS A 5th DEFENSE AND 4th COUNTERCLAIM
24. That Plaintiff continues to inhabit the subject property without paying rent to Defendant as
required under the Month-to-Month Rental Agreement.

| 25. The Defendant is informed and believes that it is entitled to an Order of this Court,

pursuant to the provisions of South Carolina Code of Laws Section 27 — 40 — 790,
requiring Plaintiff to pay all past due rent to Defendant and all rent as it becomes due to
Defendant during the pending of this action.

Wherefore, having fully answered defendant prays as follows:

L.

For an Order of this Court declaring that the Residential Lease Purchase Contract between
the Parties was terminated by mutual agreement and performance and that the Plaintiff and
Defendant entered into a Month-to-Month Rental Agreement for the subject property.

For an Order of this Court declaring that the Magistrate’s Order in Case No.
2022CV321100077, that the Residential L.ease Purchase Agreement was canceled, and the
Parties entered into a Month-to-Month Lease is entitled to res judicata effect.

For an Order evicting Plaintiff from the subject premises pursuant to the provisions of South
Carolina Code of Laws Section 27 — 37 — 10 (a).

For an Order of this Court pursuant to the provisions of South Carolina Code of Laws Section
27 — 40 - 790, requiring Plaintiff to pay all past due rent and all rent as it becomes due to
Defendant,

And for such other relief as the court deems just and proper.

Crawford & von Keller, LLC

s/Theodore von Keller

Theodore von Keller, SC Bar No. 5718
B. Lindsay Crawford, III

B. Lindsay Crawford, IV

Charley S. FitzSimons

Attorneys for Defendant Gregory Lucas

October 13, 2022
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) CIVIY, GASE NUMBER |
STATE OF SOUTH CAROLINA ) |
\ ) IN THE MAGISTRATE’S COURT |
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) APPLICATION FOR i
V. ) BJECTMENT
. . ) (Eviction) :
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DEFENDANT(E )

I, gﬁs&y » Plaintiff in this action, state that I am the landlord-lessor of premises within the
Jurisdiction of Magistrate S9WHE which is described as: (address and description of premises —
apartment, house, etc.)

1T Noob bueass eb Lextngbon | $.0. 29077
[ further state that, with regard to the aboye-deseribed premises, a landlord-tenant relationship
exists between myself and the defendant,g;ﬁ“?ﬁ;‘}mhe tenant-lessee, as evidenced by the
following: (Attach lease papers or other written proof.)

Grounds for this ejectment are one or more of the following:

[ JThe tenant fails or refuses to pay the rent when due or when demanded in the amount
of§ ;or

IS;@\Z]'I‘he term of tepancy or occupancy has ended; or
Dﬂl‘he terms or conditions of the lease have been violated as follows: Please see oftached

Swom (?‘%@;?n{e me ) )
is _ ALY dayor )} ,j ;200 ; Ay
f " s el
¢ ﬂ \‘ Méy\w V M\Hm - &;’ ) oty m)ﬁ"“"’” ( / S—
Magistrate or Notary Public for Soui cavolinaX.. ) PLAFATPIFF (or his attorney/agent)
? g}\ ) ) m///'? Maah Lveas £
AU ) “Address
o lexingten %0 24p77
) City/State/Zip

My Commiission expires \( W

“‘gg'a“f . w iy o AR e
S RIVERZ, ). 1ol BRE. 047
RIS ) Phone Number
P J.uv\mug " ¥ 2
&WA.‘ %‘ *xﬂ
= o 1] »
ER{F N ol BE
LE" ‘I o /\(é}’g‘: LA ::.
P Ty
‘%’ A g Sare OF 8 kﬂbl,afz:






2022CP 3202944

ERIE

STATE OF SOUTH CAROLINA 2022CV321160873
' CIVIL CASE NUMBER
COUNTY OF LEXINGTON MAGISTRATE'S COURT
Gregory Lucag
117 Noah Lucas Rd.
Lexington, 5C 29073, )
REQUEST FOR HEARING
Plainiifs, ,
Ve , ‘ (Eg
]
Dennis Jamey Gilpatrick RECEI m o
117 Noah Lucas Rd. &
Lexington, $C 29073-8252, . JUL29 20@ ot e n
C'nc:: -,
Defendant. ' TSWANSEAMAGISTERE
_‘I LL)
o
2

Defendant Dennis James Gilp’mrick, by and through undersigned counsel, RoIEM.
Baghdady, hereby requests a hearing on the Rule to Vacate or Show Cause served upon the

Defendant on July 26, 2022, I
. Undersigned counsel also reqluests the Court transfer Junsdwnon and venue from the

Magistrate’s Court to Lexington County Court of Coromon Pleas in accordance with the filed
pleading attached, service attenpted upon Plaintiff at bis Wyoming address (536 East 12% Street,
Casper, Wyoming 82601) via certified mail return receipt restticted delivery, with tracking
auniber 70212720000283077624. A, notice was loft at Plaintiff’s Wyoming address on July 8
2622 with ao additions! reminder placed at Plaintiff's Wyoming address on July 14, 2022, and
eventual_ly returned to scndér on July 25.

WHERE, Defendant prays the Coust will do the following:

1) Schedule a hearing on the Rule to Vacate or Show Cause;
2) Transfer jurlsdiction and venue from the Magistrate’s Couxt o Lexington County Couzt of
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Common Pleas; and,

3) For such other relief as may be just

Date: July 29, 2022

and propet.

aﬁ—‘g@‘ww

By: (o Rolf M, Bizhdudy

Page2 of 3

olf M. Baghdady (SC Bar # 0464)
4. BAGHDADY, P.A.
118 Cotblestone Court
Chapin, 8.C. 29036-9705
(803) 345-7653
rolf@rolfbaghdady.com

. ATTORNEY FOR DEFENDANT






CERTIFICATE OF SERVICE,
The undersigned herby cemﬁezls that & copy of the DEFENDANT’S REQUEST FOR,

HLA&N_ was this day served upon the below-neuned persons, parties, and/or counsel as
follows:

Via fax to: Via first class mail to:
Theodore Von Keller, Esg. Gregory Lucas
Crawford & Von Keller, LLC 536 Fast 121 Street
FAX NO:; 803 790-1277 Casper, Wyoming 82601

Via fax and prioxity mail to:
Swansea Magistrate Court
500 Charlie Rast Rd., Ste. C
Swansea, §C 29160

FAX NO: 803 785-4078

o

Date: July 29, 2022 | o

By: .
| Rolf M. Baghdady (SC Bar # 0464)
LF M. BAGHDADY, P.A.
obblestone Court

Chapin, 8.C. 28036-9705
803 345-7653
rolf@rolfbaghdady.com

: ATTORNEY FOR DEFENDANT
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DEFENDANT'S

E

STATE OF SOUTH CAROLINA | )
COUNTY OF LEXINGTON ) 2022CV321100873
)
) IN THE MAGISTRATES COURT
»
) .
)

CIVIL CASE NUMBER

CIVIL CASE REQUIRING TRANSFER
TO COURT OF COMMON PLEAS

Gregory Lucas

117 Noah Lucas Rd
Lexington, 5C 29073
(701) 388-0477

PLAINTIFE(S)

2022CP 3202944

V5.

38 KOLBKRIXIN
1¥N03J 10 #8379
dAR0I-HYSI
0%:€ Hd 92 Iny 2202

Dennis James Gilpatrick FiR
117 Noah Lucas Rd L
Lexington, SC 29073-8232

DEFENDANT(S)

I find that the defendant in the above captioned civil case has filed a counterclaim with this
court seeking damages in excess of the current civil Jurlsdlctlon of magistrate court, and such
counterclaim does not fall within any Junsdlctlonal exception found in SC Code §22-3-10. Therefore,
pursuant to 8.C. Code §22-3-30, this case shall be transferred to the Court of Common Pleas in this
County. Accordingly,

e Court of Common
ither party to this action,

IT IS ORDERED that the above captioned civil case be transferred to
Pleas in this County and that no filing fee shall be required by that cou
all in accordance with 8.C, Code §22- 3-30 ’

Dated: August 15,2022 MAGIST\WB

MV308
SCCA/TO5(A) (12/2015)






" DEFENDANT'S
EXCURT

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LEXINGTON ) CIVIL ACTION NO: 2022-CP-32-
02217

Dennis Gilpatrick
Plaintiff,

V8.
CONSENT ORDER TO
CONSOLIDATE

Gegory Lucas
Defendant

CIVIL ACTION NO: 2022-CP-32-
02217

Gegory Lucas
And

Plaintiff, CIVIL ACTION NO: 2022-CP-32-

02944
VS,
Dennis Gilpatrick

Defendant.

N e e’ N e e N N N e S N S e e N e S e
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This matter came before the Court on motion of Theodore von Keller, attorney
for Gregory Lucas to consolidate the above-captioned actions. As it appears that the
actions involve common questions of law and fact, and it further appearing that the
Plaintiff and Defendant, by and through counsel, have consented to the motion, it is

therefore






ORDERED, ADJUDGED AND DECREED that the civil actions of Dennis
Gilpatrick and Gregory Lucas ,Nos. CIVIL ACTION NO: 2022-CP-32-02217 and 2022-
CP-32-02944 are hereby consolidated under case number 2022-CP-32-02217 , and

IT IS SO ORDERED.

JUDGE, ELEVENTH JUDICIAL CIRCUIT

December 5, 2023

WE MOVE:

By:s/Theodore von Keller

Theodore von Keller, SC Bar. No. 5718
Crawford & von Keller, LLC

Attorneys for Gregory Lucas

WE CONSENT:

By:s/Rolf M. Baghdady

Rolf M. Baghdady

Rolf M. Baghdady, P.A.
Attorney for Dennis Gilpatrick
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Lexington Common Pleas

Case Caption: Dennis Gilpatrick VS Gregory Lucas
Case Number: 2022CP3202217

Type: Order/Consent Order

So Ordered

Debra R, McCaslin

Electronically signed on 2023-12-06 13:55:15 page 3 of 3
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DEFENDANT'S
EYMIBIT

‘tabbiess

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF LEXINGTON ) Case No. 2022-CP-32-02217
)
Dennis Gilpatrick )
)
Plaintiff, ) ORDER
v, )
)
Gregory Lucas )
)
Defendant )
)
SUMMARY

The parties tried this landlord/tenant contractual dispute case on May 21, 2025,

Plaintiff seeks specific performance of a Residential Lease Purchase Agreement dated
November 28, 2014, over about 2 acres of land at 117 Noah Lucas Rd. in Pelion, South Carolina.
Plaintiff’s second cause of action for damages was dismissed at trial. Plaintiff argues that he has a
binding Residential Lease Purchase Agreement with Defendant and an equitable right of redemption
to buy the property. Plaintiff argues that he was coerced into entering into the Month-to-Month Lease
and that the Month-to-Month Lease is not binding as there was no consideration and that Defendant
was unjustified in alleging a breach of the Residential Lease Purchase Agreement as any default was
not material, Plaintiff further argues that the Magistraté lacked subject matter jurisdiction to rule on
the agreement between the parties and that any ruling was not a final, binding ruling,

Defendant seeks a declaratory judgment that the Residential Lease Purchase Agreement dated
November 28, 2014 was terminated by mutual consent of the parties who entered into a novation, to
wit, a Month-to-Month Lease Agreement, Defendant asserts that Plaintiff consented to the new
Month-to-Month Lease Agreement that was supported by adequate consideration in the form of

mutual promises and the forbearance of eviction litigation. Defendant argues that Plaintiff is equitably
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estopped from denying the novation as he performed under the Month-to-Month lease for two years
without objection. Defendant further asserts that in two Magistrate Court hearings, the Magistrate
previously found and held that the controlling agreement between the parties was a Month-to-Month
Lease which, Defendant contends, is the controlling law of the case and has the right to the benefits
of the doctrines of res judicata and collateral estoppel. Defendant further asserts that Plaintiff is not
entitled to specific performance due to Plaintiff’s inequitable conduct. Defendant seeks an order that
the Plaintiff has defaulted on the Month-to-Month Rental Agreement and should be evicted and pay
rental damages for the unpaid rent.

While the court is sympathetic to both parties financial and personal issues, and it is
unfortunate the parties could not resolve their disputes, Rivers v. Smith, 2025 S. C, LEXIS 24 (SC
February 19, 2025) is controlling authority for this case analysis. Rivers provides a framework to
review the proper steps when a tenant disputes the landlord- tenant relationship in an eviction action.
It is this court’s experience that in many former cases, if a tenant raised title, the Magistrate Judge
would decline jurisdiction. Rivers holds otherwise, The tenant merely raising title does not deprive
the magistrate of jurisdiction. Rivers establishes that the controlling issue is if there is a landlord-
tenant relationship. If the Magistrate Judge rules there is a landlord-tenant relationship, then the
situation is reversed from former practice, that is, the tenant cannot raise title as defense since the
Magistrate Judge has already found a Landlord-Tenant relationship exists.

Here, Magistrate Judge Whittle found twice that the Landlord-Tenant Relationship existed.
The second time, Plaintiff moved for Reconsideration. That Motion was denied. The Magistrate
Judgment was not appealed. Only the absence of a landlord-tenant relationship defeats Magistrate
authority to evict; challenges to title must be litigated elsewhere if that landlord-tenant relationship

does not exist,
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The parties called no witnesses but personally testified and submitted multiple exhibits,

For the reasons stated below, the Court rules:

THE COURT FINDS THE FOLLOWING UNDISPUTED FACTS

1. On or about November 28, 2014, Defendant Gregory Lucas entered into a Residential
Lease Purchase Agreement with Dennis and Kristen Gilpatrick, under which
the Gilpatrick's agreed to lease about 2 acres of land at 117 Noah Lucas Rd. in Pelion,
SC for a term of 96 months beginning November 28, 2022, Defendants Trial Exhibit
Number Two. Trial transcript page 91, line 16 to page 97, line 18 to page 98 line 11.

2. The Gilpatrick’s promised to pay monthly rent for the premises for $725 in 96
monthly installments beginning November 28, 2022 of which $§575 was allocated
towards the purchase of the land and mobile home for a total purchase price of
$63,200, Defendants Trial Exhibit Number 3; trial transcript page 97.

3. Further under the Residential Lease Purchase Agreement, the Gilpatrick's agreed to
pay $8000 down; maintain renters’ insurance until the end of the contract and pay
$400 every February towards house taxes. Defendants Trial Exhibit Number Two.

4. Under the Residential Lease Purchase Agreement, Defendant Lucas agreed that after
payment of the full amount of monthly payments by Plaintiff, he would convey a fee
simple deed of the property to Plaintiff. Defendants Trial Exhibit Number Two.

5. The Residential Lease Purchase Agreement further stated that upon default of the
Gilpatrick’s, Defendant Lucas could declare the term of the lease ended and repossess
the premises and peacefully expel and remove the tenant and that no monijes would be
refunded if tenant broke the contract, Defendant’s Trial Exhibit Number Two.

6. Plaintiff understood and agreed to all terms of the Residential Lease Purchase
Agreement, Trial transcript page 58, line 12 to page 59, line 12; Defendant’s Trial
Exhibit Number Three; Deposition of Gilpatrick, pp.18-24, Defendant’s Trial Exhibit
Number 18.

7. Lucas did not pay the 2018 taxes and maintain rental insurance which were breaches
of the Residential Lease Purchase Agreement. Deposition of Gilpatrick, pp.28-34,
Defendant’s Trial Exhibit Number 18,

8. That on October 31, 2019, Lucas informed the Gilpatrick’s that they were in breach
of the Residential Lease Purchase Agreement contract due to their failure to pay the
2018 taxes by February 2019 as agreed and failure to maintain rental insurance. Lucas
advised the Gilpatrick’s that the Residential Lease Purchase Agreement was being
terminated and they were given 90 days’ notice to move or eviction would be filed.
Defendant’s Trial Exhibit Number 4; trial transcript page 104, line 11 to page 105
line 20.
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10.

11.

12.

13.

14.

15,

16.

That on November 6, 2019 and November 7, 2019, Mr. Lucas offered Mr, Gilpatrick
a six-month lease to avoid eviction and grant time for Mr. Gilpatrick to obtain a loan
for the purchase price of the home Defendants Trial Exhibits Number 5, 6 and 7; trial
transcript, page 105 to page 109 line 23.

That on January 28, 2020, Mr. Gilpatrick agreed to enter into a new Month-to-Month
Rental Agreement and agreed to sign the Month-to-Month Lease that was emailed
him on January 28, 2020. Mr. Gilpatrick’s email stated “I agree to the terms and to
conditions of the Month-to-Month Rental Agreement” Defendant’s Trial Exhibit
Number 8, Trial transcript page 110 line 13 to page 115 linel8; page 73, line 13 to
page 76, line 22.

Mr. Lucas provided Mr. Gilpatrick with a copy of the Month-to-Month Lease to
review. Defendant’s Trial Exhibit Number Nine; rial transcript page 115 line 19 to
line 24.

Mr, Gilpatrick did not qualify his acceptance of the Month-to-Month Lease and was
not threatened to enter into the Month-to-Month Lease. Deposition of Gilpatrick,
page 49, line 9; Defendants Trial Exhibit Number18; trial transcript page 73, lines 3-
18.

Mr. Gilpatrick was aware that he could have sought legal remedies rather than to sign
the Month-to-Month Lease. Deposition of Gilpatrick, page 48, line 11. Defendants
Trial Exhibit Number 18; trial transcript page 120 lines 4 -21.

That as of January 28, 2020, the date of the parties entering into the new Month-to-
Month Lease, Plaintiff had paid the agreed-upon monthly payments of $750 from
November 28, 2014 to October 1, 2019, of which $575 was applied towards the
purchase price per the Residential Lease Purchase Agreement. The total amount of
$41,925 was paid towards the purchase price of $63,200, Defendants Trial Exhibit
Number 11, Trial transcript page 116 to page 119 line 12 to line 21; page77, line24 to
page 78, line 9; Plaintiff’s Trial Exhibit Two.

That Mr. Gilpatrick began to pay the newly agreed-upon $900 Month-to-Month
Rental payments on January 28, 2020, and made the initial monthly rental payments
for January 2020 and February 2020, Mr. Gilpatrick acknowledged the Month-to-
Month Lease in writing and performed by making the new $900 rental payment from
January 2020 through June 1, 2022. Defendants Trial Exhibit Number 17.

That Mr, Gilpatrick did not pay the 2019 taxes as required by the Month-to-Month
Lease and on August 25, 2021, Mr. Gilpatrick was given 90-day notice in writing to
vacate the property, Defendant’s Trial Exhibit Number 12. Trial transcript page 125
line 8 to page 126, line 21.
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17.

18.

19.

20.

21.

22.

23,

24.

23,

26.

27.

That on or about January 18, 2022, Defendant filed an Application for Ejectment
against Mr. Gilpatrick in case number 2022-CV-33-110-0077 alleging that the
Month-to-Month Lease had expired and Mr. Gilpatrick was further in breach of the
Month-to-Month Lease for failure to pay taxes in February 2019 and for lapses in
rental insurance coverage. Defendants Trial Exhibit Number 13.

That at the eviction hearing on February 7, 2022, Magistrate Judge Whittle ruled that
the parties had terminated the Residential Lease Purchase Agreement and had entered
into a Month-to-Month Lease Agreement. The eviction was denied, however, based
on the Defendant Lucas’s failure to give Gilpatrick the statutorily required 30 days’
Notice of Termination of a Month -to-Month Lease. Defendant’s Trial Exhibit
Number 14, '

Mr. Gilpatrick did not appeal the final February 7, 2022 oral ruling of Judge Whittle.

That on June 12, 2022, Defendant Lucas gave Plaintiff the statutorily required 30
days’ Notice of Termination of a Month-to-Month Lease and filed a second
Application for Ejectment in case number 2022-CV-33-110-0873. Defendant’s Trial
Exhibit Number 15.

That on August 15, 2022, an eviction hearing was held and Judge Whittle reaffirmed
that the previous ruling that the parties had terminated the Residential Lease Purchase
Agreement and entered into a Month-to-Month Lease Agreement but transferred the
case to Circuit Court based on the motion to amend by Mr. Gilpatrick’s attorney.
Defendant’s Trial Exhibit Number 16.

On July 1, 2022, Plaintiff filed suit asserting the first cause of action for specific
performance of the Residential Lease Purchase Agreement, a second cause of action
for damages for breach of contract and filed a Lis Pendens over the entire 4 acre tract.
Plaintiff did not join Kristin Gilpatrick in the action.

Plaintiff paid Month-to-Month rental payments of-§900 from January 28, 2020
through June 1, 2022, and the total amount of $27,000. Defendants Trial Exhibit
Number 17.

On October 13, 2023, Defendant filed its Answer and Counterclaims.

That by Quit Claim dated December 1, 2023, Kristin Gilpatrick conveyed whatever
interest she had in the November 28, 2014 Residential Lease Purchase Agreement to

Dennis Gilpatrick. Plaintiff’s Trial Exhibit Number 3.

That by Consent Order filed December 6, 2023 civil actions number
2022-CP-32-02217 and 2022—CP-32-0294 were consolidated.

An Order of Reference was filed August 23, 2023.

1122025dD2202#3SYD - SYT1d NOWINOD - NOLDNIX3T - Nd 9272 0E Inf Se0c - A3 ATIVOINOYLO3 13






28. This matter was tried before the Master in Equity on May 21, 2025, Plaintiff’s
counsel and Defendant’s counsel stipulated to the admissibility of all offered exhibits.

29. When Plaintiff’s case ended, Defendant moved for and was granted a directed
verdict/nonsuit as to Plaintiff’s cause of action for damages.

DISPUTED FACTS

1. The parties dispute whether a binding novation was entered into by the parties in
November 2019.

Plaintiff argues that he was coerced into entering into the Month-to-Month Rental
Agreement, that there was no consideration for the agreement, and that the asserted breaches
of the Residential Lease Purchase Agreement were not material.

Defendant argues that Plaintiff’s breache of the Residential Lease Purchase Agreement were
material as the failure to maintain insurance and reimburse Defendant for property taxes
was expressly required by the Residential Lease Purchase Agreement and exposed
Defendant to financial risk and loss, and were therefore material breaches of the specified
duties of Plaintiff under the Residential Lease Purchase Agreement.

The Court finds that the elements of a novation were met and that Plaintiff unequivocally
consented to the novation and the new Month-to-Month Rental Agreement in writing as
required by Defendant. The court finds that the breaches asserted by Defendant were
material. The Court further finds that the novation was supported by adequate consideration
in the form of mutual promises and the forbearance of eviction litigation, The Court finds
that the parties did enter into a novation by which the Residential Lease Purchase Agreement
was terminated and a new Month-to-month Rental Agreement was agreed upon. The Court
finds that the elements of a binding novation existed between Plaintiff and Defendant. The
Court also finds that Plaintiff performed under the new Month-to-Month Rental Agreement
for two years without complaint and is equitably estopped from denying its existence.

2. The parties dispute whether Plaintiff and/or his ex-wife are entitled to the equity of
redemption.

Plaintiff contends that both he and his ex-wife Kristin Gilpatrick are entitled to the equity
of redemption and may redeem the property by paying any outstanding sums.

Defendant contends that the right of redemption was surrendered by Plaintiff when he
voluntarily agreed to the novation and the extinguishment of the Residential Lease
Purchase Agreement. Defendant contends that Plaintiff’s ex-wife transferred any rights
of redemption she may have had in the property when she executed the quit claim deed
stating that she release and forever quitclaimed under Dennis Gilpatrick all of her right
title and interest in the Residential Lease Purchase Agreement dated November 28, 2014,
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The Court finds that the Defendant Dennis Gilpatrick surrendered any right of
redemption when he voluntarily extinguished the Residential Lease Purchase Agreement
and entered into a Month-to-Month lease Agreement, which he maintained for over two
years. The Court further finds that the ex-wife, Kristen Gilpatrick, also released and
surrendered her right of redemption because of the quitclaim deed in which she conveyed
“whatever interest she had in the November 28, 2014 Residential Lease Purchase
Agreement”.

3. The parties dispute whether the Magistrate Court had authority to rule on the issue
of agreement between the parties.

Plaintiff argues that the Magistrate’s Court lacked jurisdiction to make a ruling as the
agreement between the parties.

Defendant argues that the Magistrate Court had authority to make an initial ruling as to
whether it had jurisdiction.

The Court finds that under the recent authority of Rivers v. Smith, 2025 S. C. LEXIS 24
(SC February 19, 2025) ,the Magistrate’s Court had appropriate authority to decide that it
had jurisdiction to consider the issue of the agreement between the parties and to make a
finding that the controlling agreement between the parties was a month-to-month lease.

4. The parties dispute whether the ruling of the Magistrates Court was a final, binding
order.

Plaintiff contends that the Magistrate’s Court ruling was not a final, binding order.

Defendant contends that the Magistrate’s Court ruling was a final, binding order and is the
law of the case.

The Court finds that the Magistrate’s Court ruling that the binding agreement between the
parties was a Month-to-Month Lease is a final binding order that is the law of this case.
Plaintiff’s argument that the ruling is dicta is not persuasive. The finding of the landlord-
tenant relationship is paramount to the next finding the case had to be dismissed since the
30 day notice was not followed or jurisdictional amount was exceeded. If there was no
landlord-tenant relationship, there would be no 30 day or jurisdictional statutory notice or
amount to follow.
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The parties dispute whether Plaintiff has the right to an order of specific
performance,

Plaintiff argues that he has the right to an order of specific performance compelling the
Defendant to perform under the Residential Lease Purchase Agreement and convey clear
title to 2 acres of land to the Plaintiff,

Defendant argues that Plaintiff is barred from specific performance as he has not fully
performed, is guilty of inequitable behavior and that the Residential Lease Purchase
Agreement was terminated by mutual agreement. Defendant argues that Plaintiff has not
made all of the payments required under the Lease Purchase Agreement, failed to pay the
property taxes and failed to maintain rental insurance. Defendant argues that Plaintiff is
guilty of inequitable behavior in misleading Defendant by stating he agreed to the new
month-to-month lease agreement but is now disavowing the agreement.

The Court finds that Plaintiff has no right to specific performance as the Residential Lease
Purchase Agreement was terminated by the mutual agreement of the parties and the parties
entered into a novation in which a Month-to-Month Lease was entered into. By such
actions Plaintiff surrendered his right of redemption. Further, Plaintiff did not fully
perform as required by the Residential Lease Purchase Agreement which also bars specific
performance and, finally, Plaintiff is guilty of inequitable behavior which further bars
specific performance,

The parties dispute whether Defendant has the right to an order of eviction.

Plaintiff argues that the controlling agreement between the parties is a Residential Lease
Purchase Agreement and not a Month-to-Month Lease and therefore eviction is
inappropriate.

Defendant argues that the controlling agreement between the parties is a Month-to-Month
Lease and Plaintiff has breached the lease by failure to pay for over two years and
that Defendant is therefore entitled to an order of eviction.

The Court finds that the controlling agreement between the parties is a Month-to-Month
Lease and that the Plaintiff’s breach of lease for failure to pay the rental payments
agreed-upon and Defendant is therefore entitled to an order of eviction.

. The parties dispute whether Defendant has the right to an award of damages for
unpaid rent.

Plaintiff argues that the controlling agreement between the parties is a Residential Lease
Purchase Agreement and not a Month-to-Month Lease and no damages are due.

Defendant argues that the controlling agreement between the parties is a Month-to-Month
Lease and Plaintiff has breached the lease by failure to pay for over two years and that
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Defendant is entitled to an order of damages for $30,600 constituting rent from July 1,
2022 through and including May 1, 2025.

The Court finds that the controlling agreement between the parties is a Month-to-Month
Lease and that the Plaintiff’s breach of lease for failure to pay the rental payments agreed-
upon and Defendant is entitled to an award of damages for unpaid rent for $30,600
constituting rent from July 1, 2022 through and including May 1, 2025.

8. The parties dispute whether the Lis Pendens filed by Plaintiff was proper.

L.

Defendant argues that filing the Lis Pendens over the entire 4 acres was an abuse of process
because the parties agreement only concerned 2 acres and at the time of filing the Lis
Pendens, Plaintiff had agreed to substitute a Month-to-Month Lease Agreement for the
Residential Lease Purchase Agreement.

Plaintiff argues there is no contradiction between the approximately 2 acres and the actual
4 acres as specifically reference for the property address is recorded and even if the
Defendant created any ambiguity, it is construed against the Defendant as a drafter of the
installment land sales contract.

The Court finds that filing the Lis Pendens was improper and an abuse of process as the
parties only agreement concerned 2 acres and that at the time of filing the Lis Pendens,
Plaintiff had agreed to substitute a Month-to-Month Lease Agreement for the Residential
Lease Purchase Agreement.

CONCLUSIONS OF LAW

Jurisdiction is proper before the Lexington County Master pursuant to the Order of
Reference filed with this Court on December §, 2023.

2. The Appellate Court scope of review for legal actions is primarily limited to the

3.

correction of errors of law. The South Carolina Constitution and statutory provisions,
such as S.C. Const. Ann. Art. V, § 5 and S.C. Code Ann. § 14-3-330, establish that
appellate courts, including the South Carolina Supreme Court and Court of Appeals,
review legal issues without deference to the lower court's legal conclusions. However,
factual findings by the trial court are generally upheld unless they are clearly erroneous or
unsupported by evidence S.C. Const. Ann. Art. V, § 5, S.C. Code Ann. § 14-3-330, State
v. Asbury, 328 S.C. 187, State v. Sweat, 379 S.C. 367, Houston v. Deloach & Deloach,
378 S.C. 543.

The appellate Court scope of review for an equitable action allows the court to review
both factual and legal issues de novo, allowing it to make its own findings based on the
preponderance of the evidence. McKinney v. Pedery. 413 S.C. 475, Lewis v. Lewis, 392
S.C, 381, Taylor v. Taylor, 434 S.C, 307.
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4, "A novation is an agreement between all parties concerned for the substitution of a new
obligation between the parties with the intent to extinguish the old obligation." Wayne
Dalton Corp. v. Acme Doors, Inc., 302 S.C. 93, 96,394 S.E.2d 5, 7 (Ct. App. 1990)
(citing Ophuls & Hill Inc. v. Carolina Ice & Fuel Co., 160 S.C. 441, 158 S.E. 824
(1931)). There must be an intention to create a novation, Adams v. B & D, Inc., 297 S.C.
416,377 S.E.2d 315 (1989). There can be no novation unless both parties so intend. Id.
"The circumstances attending the transaction alleged to be a novation must show the
intention to substitute a new obligation in place of the existing one." Wellman, Inc. v.
Square D Co., 366 S.C, 61, 72, 620 S.E.2d 86, 92 (Ct. App. 2005).

5. The Court concludes that Plaintiff and Defendant entered into a novation extinguishing
the Residential Lease Purchase Agreement and substituting a Month-to-Month Lease.

6. Under South Carolina law, a contract is formed when there is an offer, acceptance,
valuable consideration, Hennes v. Shaw, 397 S.C. 391, 725 S.E.2d 501 (Ct. App. 2012).

7. In South Carolina, if a party to a contract is “in position to learn the contents of the paper
and thus fully to protect himself by reading it or having it read,” that party’s acceptance
to the agreement binds it to all terms and conditions, absent actionable fraud, J.B. Colt
Co. v. Britt, 129 S.C. 266, 123 S.E.2d 845 (1924).

8. "The consideration to support an agreement need not of necessity be a pecuniary one, nor
even a beneficial one to the person promising. If it be a loss or even an inconvenience to
the promisee, the relinquishment of a right, as the discharge of a debt, or the
postponement of a remedy, as the discontinuance of a suit, or a forbearance to sue it is
enough, Timmons v. Boyd,89 S.C. 11,71 S.E. 298 (1911).

9, The Court finds no persuasive evidence of coercion or duress and that Plaintiff Gilpatrick
agreed to enter into the Month-to-Month Agreement to avoid an eviction lawsuit. The
Court finds the mutual promises and the forbearance of the litigation to be sufficient
consideration to support the Month-to-Month Lease Agreement.

10. The Court finds that the parties agreed to a novation by which they terminated the
Residential Lease Purchase Agreement dated November 28, 2014, and voluntarily agreed
to substitute a Month-to-Month Lease Agreement with clear terms and Plaintiff is bound
by its terms.

11. Courts only have the authority to specifically enforce contracts that the parties themselves
have made; they do not have the authority to alter contracts or to make new contracts for
the parties. Amick v. Hagler, 286 S.C. 481, 485, 334 S.E.2d 525, 527 (Ct. App.
1985).Parties have the right to make their own contracts. Torrington Co. v. detna Cas. &
Sur. Co., 264 S.C. 636, 643, 216 S.E.2d 547, 550 (1975); MailSource, LLC v. M.A.
Bailey & Assocs., 356 S.C. 363, 369, 588 S.E.2d 635, 638-39 (Ct. App. 2003). A court
has no authority to rewrite a contract and impose unwanted obligations and
terms under the guise of specific performance or judicial construction... See, e.g., Lewis

10
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12,

13.

14.

15.

16

17.

18,

v, Premium Inv. Corp., 351 S.C, 167, 171, 568 S.E.2d 361, 363 (2002) ("It is not the
function of the court to rewrite contracts for parties.").

A mortgagor may waive the right of redemption through a subsequent agreement
provided it is made fairly, voluntarily, with full understanding by the mortgagor and for
valuable consideration, Hall v. Hall, 41 S.C. 163,19 S.E.305(1894).

All releases of the equity of redemption shall be binding and effectual in law. S. C. Code
Anno.§ 29 - 3- 10,

The Court concludes that Dennis Gilpatrick waived and released the right of redemption
by extinguishing the Residential Lease Purchase Agreement dated November 28, 2014,
and entering into the Month-to-Month Rental Agreement, which was made fairly,
voluntarily with full understanding by Gilpatrick, and for valuable consideration in the
form of the forbearance of litigation and the exchange of mutual promises.

The Court concludes that Kristen Gilpatrick waived and released the right of redemption
by executing a quit claim deed conveying all her right, title and interest in the Residential
Lease Purchase Agreement dated November 28, 2014, and expressly stating that the
consideration was the previously executed divorce agreement with her and Defendant
Dennis Gilpatrick, of which Kristen Gilpatrick acknowledged the receipt and sufficiency
thereof.

. The Court concludes that because of the quit claim deed, Plaintiff is the sole owner of

any and all interest arising out of the Residential Lease Purchase Agreement dated
November 28, 2014 and his extinguishing of the Residential Lease Purchase Agreement,
and entering into the Month-to-Month Rental Agreement is binding upon any interest
previously held by Kristin Gilpatrick.

In South Carolina that, “in order to compel specific performance, a court of equity must
find: (1) there is clear evidence of a valid agreement; (2) the agreement had been partly
carried into execution on one side with the approbation of the other; and (3) the party
who comes to compel performance has performed his or her part, or has been and
remains able and willing to perform his or her part of the contract. Gibson v. Hrysikos,
293 S.C. 8,358 S.E.2d 173 (Ct. App. 1987) ...King v. Oxford, 282 S.C.307,318 S.E.2d
125(Ct. App.1984).

“Unclean hands precludes a Plaintiff from recovering in equity if he acted unfairly in a
manner that is the subject of the litigation to the prejudice of the Defendant” First Union
Nat. Bank of South Carolina v. Soden, 333S.C. 554, 511 S.E.2d 372 (Ct. .App. 1998).
Intentional misleading actions constitute unclean hands. Ingram v. Kasey’s Associates et
al, 340 S.C. 531 S.E.2d 287 (2000).

11
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19, The Court concludes that Plaintiff has not established the elements of specific

20,

21.

22,

23.

24,

25.

26,

performance as the novation extinguished the Residential Lease Purchase Agreement and
substituted a Month-to-Month Lease. Also, at the time of the novation and the entering
into the Month-to-Month Agreement, Plaintiff had failed to fully perform the terms and
conditions of the Residential Lease Purchase Agreement. Plaintiff is also estopped from
seeking specific performance because he acted with unclean hands in misleading
Defendant by promising he agreed to the month-to-month lease and then later disavowing
same. The Court further finds that Plaintiff acted with the improper ulterior motive of
filing a Lis Pendens over greater property than ever discussed between the parties.

A Magistrate’s Court is not deprived of the authority to conduct an eviction proceeding
simply because the tenant claims [that the underlying contract is installment land sales
contract] rather, the magistrate court must first answer the primarily factual question of
whether a landlord-tenant agreement exists between the parties. If the Magistrate’s Court
find that it does then the magistrate may proceed to determine whether tenant breached
the agreement and, if so whether eviction is warranted” Rivers v. Smith, 2025 S. C.
LEXIS 24 ((SC February 19, 2025).

Under South Carolina law a magistrate must first resolve the question of whether there a
contract between the parties, express or implied which created the relationship of
landlord and tenant. Rivers v. Smith, 2025 S. C. LEXIS 24 (SC February 19, 2025).

The Court concludes that the Magistrate’s Court had authority to determine what contract
governed the relationship between Plaintiff and Defendant and in determining that the
Residential Lease Purchase Agreement had been terminated and a Month-to-Month Lease
Agreement had been substituted.

A final ruling in South Carolina refers to a judgment that resolves all issues in a case,
leaving nothing further for the court to determine. Fullmer v. Cain, 380 S. C. 466, 670-
S.E.2d 652(2008).

The Court concludes that at the February 7, 2022 eviction hearing and again at the
August 15, 2022 eviction hearing, Magistrate Judge Whittle made a binding, final ruling
that the agreement between the parties was a month-to-month lease Agreement and not
the Residential Lease Purchase Agreement, The denial of an order of eviction was
procedural and did not alter the final ruling on the main issue of the case.

“The proper action against a maliciously filed Lis Pendens is under abuse of process or
malicious prosecution.” Pallares v. Seinar, 407 S.C. 359, 756 S.E.2d 128 (2014),

The Court concludes that the Lis Pendens against all 4 acres was filed improperly and not
in good faith and constitutes an abuse of process.

12
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27. A tenant may be ejected upon application of the landlord or his agent when (1) the tenant
fails or refuses to pay the rent when due or when demanded, (number two) the term of
tenancy or occupancy is ended, or (3) the terms or the conditions of the lease have been
violated SC Code of Laws Section 27-37-10.

28. The Court concludes that a landlord-tenant relationship exists between Defendants and
Plaintiff and that Defendant has breached the Month-to-Month Lease by failing to pay
rent when due or demanded thus entitling Defendant to judgment on its counterclaim for
an order of ejectment,

29, If the Rental Agreement is terminated, the landlord has a right to possession and for rent
and a separate claim for actual damages for the breach of the Rental Agreement and
reasonable attorney’s fees SC Code of Laws Section 27-40-750.

30. The Court concludes that Defendant has the right to judgment on its counterclaim for
unpaid rent for $30,600 representing rent from July 1, 2022 through and including May
2025.

IT IS ORDERED THAT:

1.
2.

Plaintiff’s cause of action for specific performance is denied.

Defendant’s cause of action for a declaratory judgment declaring that Plaintiff and
Defendant entered into a novation extinguishing the Residential Lease Purchase
Agreement and substituting a month-to-month lease is granted.

Defendant’s cause of action for ejectment is granted. Plaintiff shall vacate the property
within 21 days of the entry of this order.

Defendant’s cause of action for damages for unpaid rent is granted. Judgment for
$30,600 shall be entered against Plaintiff,

The Lexington County Register of Deeds is hereby ordered to cancel Plaintiff’s Lis
Pendens as to the property.

AND IT IS SO ORDERED.

PRESIDING JUDGE’S SIGNATURE TO FOLLOW

13
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Lexington Common Pleas

Case Caption: Dennis Gilpatrick VS Gregory Lucas
Case Number: 2022CP3202217

Type: Master/Order/Other

AND IT IS SO ORDERED.

S/TUDGE JAMES O. SPENCE-3068

Electronically signed on 2025-07-30 13:25:07 page 14 of 14
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF LEXINGTON ) C/A NO: 2022-CP-32-02217
)
Dennis Gilpatrick )
Plaintiff, )
) MOTION TO SET APPEAL BOND
) TO STAY EJECTMENT ON APPEAL
Gregory Lucas )
Defendant. )
)

TO: ROLF M. BAGHDADY, ESQUIRE, ATTORNEY FOR PLAINTIFF DENNIS
GILPATRICK:

Take notice that the Defendant Greg Lucas will move for an Order Setting an Appeal
Bond Staying the Eviction as set forth in the order filed July 30, 2025 and the execution of
monetary judgment pursuant to the following grounds:

L.

By Order filed July 30, 2025, the Lexington County Master in Equity granted
Defendant’s cause of action for ejectment and ordered the Plaintiff to vacate the
property within 21 days of the entry of the order or on or before Wednesday, August
20, 2025.

Pursuant to South Carolina Code of Laws § 27 — 37 — 130, an appeal of an ejectment
case will not stay ejectment unless at the time of appealing the tenant shall give an
appeal bond is in other civil cases for an amount to be fixed by the magistrate in
condition for the payment of all costs and damages which the landlord may sustain
thereby.

Pursuant to South Carolina Code of Laws § 27 — 40 — 800 (F) (1) and §27 — 40 — 790
(B), Plaintiff must pay all back rent owed by the Plaintiff as well as pay the amount of
rent as it becomes due periodically.

By directive issued Wednesday, December 11, 2024, South Carolina Supreme Court
Chief Justice Kittredge rescinded the August 2020 directive and specifically required
the payment of back rent as condition of an appeal bond. A copy of the directive is
attached hereto.

The July 30, 2025 Order specifically found that the Plaintiff owed unpaid rent in the
amount of $30,600 representing rent from July 1, 2022 through and including May
2025.

The July 30, 2025 Order specifically found that the parties had entered into a month-
to-month lease in which the Plaintiff agreed to pay $900 a month,

The July 30, 2025 Order also entered judgment against the Plaintiff in favor of the
Defendant in the amount of $30,600.

Pursuant to South Carolina Code of Laws § 18 — 9 — 130 (A) (1) a notice of appeal
from a judgment directing the payment of money does not stay the execution of the
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judgment unless the presiding judge before whom the judgment was obtained grant a
stay of execution. If the presiding judge grants a stay of execution and requires a bond
or other surety to guarantee the payment of the judgment pending the appeal, the
amount of the bond or other surety may not exceed the amount of the judgment.

WHEREFORE, Defendant prays for a hearing to set a bond to stay the ejectment and to stay the
execution of the judgment and moves that the bond be set as follows:

1.

A cash bond in the amount of $30,600 representing the past due rent found by the
Court;

An order requiring the Plaintiff to pay $900 a month to Defendant in the form of
month-to-month rent commencing June 2025 and continuing throughout the
pendency of the appeal,

As a further condition of the bond, Defendant moves that the court require the
Plaintiff to reimburse Defendant for the property taxes paid by Defendant in
November of each year of the pendency of this appeal,

s/Theodore von Keller

B. Lindsay Crawford, ITI
Theodore von Keller, SC Bar No. 5718
B. Lindsay Crawford, IV
Jason M., Hunter

Eric H. Nelson

Katharyn L. Sophia

Roman A. Dodd

Crawford & von Keller, LL.C
PO Box 4216

Columbia, SC 29204

Columbia, South Carolina 803-790-2626
August 12, 2025 Attorneys for Gregory Lucas

£12202£d02202#3SV0 - SYI1d NOWWOD - NOLONIXT1- Wd Le¥ 2t Bny §202 - a311d ATTYOINOH103 13






FTOM: warg, Hannah L, < e
Sent: Wednesday, D@cember 11 2024 3:29 sz
Subject: **Bond to Stay Execution on Appeal (SCCA 657)

Dear Maglstrates,

Upon direction of Chief Justice Kittredge, the directive lssued in August 2020 regarding orders to stay the eviction on
appeal Is hereby rescinded. Specifically, 5.C. Code § 27-40-790(b), requiring payment of back rent by the tenant, may be
enforced in applicable cases, Attached is the amended Bond to Stay Executlon on Appeal form (SCCA 657) to be used In

lleu of the rescinded form. The amended form has not yet been added to CMS, so please used the attached form when
handling these cases,

I have also attached a copy of the August 2020 directive for your reference,

Should you have questions concerning this matter, please contact this office.

Sincerely,

Hannah Ward Pacheco

Summary Court Staff Attorney
South Carolina Court Administration
(803) 734-1844

¢
~eevee CONPIDENTIALITY NOTICE ~-~ This message is intended only for the addressee and may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment, If you have
received this message in error, please contact the sender immediately and delete all copies of the message and any attachments,
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DEFENDANT’S

) EXﬁ!ET

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) Case No. 2022-CP-32-02217
)
Dennis Gilpatrick )
)
Plaintiff, )
v. )
APPEAL BOND ORDER
)
)
)
Gregory Lucas )
)
Defendant )
)
FACTUAL SUMMARY

This matter is before the Court pursuant to Defendant’s Motion to Set Appeal Bond to

Stay FEjectment on Appeal filed August 12, 2025

The parties tried this landlord/tenant contractual dispute on May 21, 2025, In Plaintiff’s
Complaint, Plaintiff sought specific performance of a Residential Lease Purchase Agreement dated
November 28, 2014, over approximately 2 acres of land at 117 Noah Lucas Rd. in Pelion, South
Carolina. Plaintiff’s second cause of action for damages was dismissed at trial,

Defendant’s Answer and Counterclaim sought a declaratory judgment that the Residential
Lease Purchase Agreement dated November 28, 2014, was terminated by mutual consent of the
parties who entered into a novation, to wit, a Month-to-Month Lease Agreement. Defendant’s Answer
and Counterclaim also sought an order that the Plaintiff defaulted on the Month-to-Month Rental
Agreement and sought an eviction for failure to pay rent and rental damages for the unpaid rent,

The matter was tried on May 21, 2025,

By Order filed July 30, 2025, the Lexington County Master in Equity granted

Defendant’s cause of action for ejectment and ordered the Plaintiff to vacate the property within

1
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21 days of entry of the order or on or before Wednesday , August 20, 2025, The July 30,
2025 Order specifically found that the parties had entered into a month-to-month lease in which
the Plaintiff agreed to pay $900 a month.

The July 30, 2025 Order also specifically found that the Plaintiff owed unpaid rent in the
amount of $30,600 representing the agreed upon rent from July 1, 2022 through and including
May 2025. The July 30, 2025 Order also entered judgment against the Plaintiff in favor of the
Defendant in the amount of $30,600 representing unpaid rent as agreed under the month to

month lease.
Plaintiff filed a Notice of Appeal on August 11, 2025. Thereafter, Defendant filed a

Motion to Set Appeal Bond to Stay Ejectment on Appeal on August 12, 2025 . Arguments on
the Motion to Set Appeal Bond to Stay Ejectment on Appeal were heard on September 8, 2025,
While the Court understands Plaintiff’s argument that this case is an equitable matter and
that the Court should protect Plaintiff ‘s prior substantial equity with a right to redeem, this Court
believes it is bound by the prior Magistrate Court Rulings that the Plaintiff and Defendant
modified this right to be a landlord -tenant lease.
Therefore, based on arguments and submissions of counsel , the Court makes the
following findings of fact and conclusions of law

FINDINGS OF FACT

1. Inits final order filed July 30, 2025, the Court found that the parties had entered into a
month-to-month lease on January 28, 2020 with monthly rental payments of $900 and the
reimbursement of property taxes paid by Defendant in November of each year

2. The July 30, 2025 Order found that Plaintiff had breached the month-to-month rental
agreement by failing to pay rent from July 1, 2022 to present and that eviction was proper

2
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. The July 30, 2025 Order found the Defendant was entitled to unpaid rent in the amount of
$30,600 representing rent commencing July 1, 2022

. The July 30,2025 Order evicted Plaintiff within 21 days of its entry, but Plaintiff
continues to reside on the property and is not paying rent

. The July 30, 2025 order entered judgment against the Plaintiff in favor of the Defendant
in the amount of $30,600 representing unpaid rent from July 1, 2022 through and
including May 2025

CONCLUSIONS OF LAW

. An appeal of an ejectment case will not stay ejectment unless at the time of appealing the
tenant shall give an appeal bond is in other civil cases for an amount to be fixed by the
magistrate in condition for the payment of all costs and damages which the landlord may
sustain thereby. South Carolina Code of Laws § 27 — 37 — 130; Horn v. Blackwell,212
S.C.480, 48 S.E.2d 322(1948)( emphasis added)

. In the event that the tenant shall fail to file the bond hearing required within five days
after service of the notice of appeal, such appeal shall be dismissed. South Carolina Code
of Laws § 27 — 37 — 130;

. Dismissal of an appeal by attendant is mandatory unless bond is filed within the time
stipulated Horn, supra

. Pursuant to South Carolina Code of Laws § 27 — 40 — 800 (F) (1) and §27 — 40 — 790 (B),
Plaintiff must pay all back rent rent owed by the Plaintiff as well as pay the amount of
rent as it becomes due periodically. v

. By directive issued Wednesday, December 11, 2024, South Carolina Supreme Court
Chief Justice Kittredge rescinded a prior August 2020 directive from the Supreme Court
issued during the Covid pandemic and specifically required the payment of back rent as
condition of an appeal bond.

. The official statutory form of the undertaking required to stay an appeal under South
Carolina Code of Laws Section 27 — 40 — 800 (C) requires the tenant to pay the periodic
rent hereinafter due according to the aforesaid findings of the court until the matter is
heard on appeal and decided, The official statutory form is clear that if the tenant fails to
make any rental payment within five days of the due date upon application of the
landlord the stay of execution shall dissolve the appeal by the tenant must be dismissed
and the sheriff may dispossess the tenant

. Pursuant to South Carolina Code of Laws § 18 — 9 — 130 (A) (1) a notice of appeal from a
judgment directing the payment of money does not stay the execution of the judgment
unless the presiding judge before whom the judgment was obtained grant a stay of
execution. If the presiding judge grants a stay of execution and requires a bond or other
surety to guarantee the payment of the judgment pending the appeal, the amount of the
bond or other surety may not exceed the amount of the judgment
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IT IS ORDERED THAT:

Based on the July 30, 2025 Order and the above Findings of Fact and Conclusions of

Law, the Court concludes that the Plaintiff is required to post a bond to stay the appeal in the
following forms:

A) Past due rent-the Court finds that pursuant to South Carolina Code of Laws §27 — 40 —

B)

790 (B) in an action involving an eviction such as this , the South Carolina Residential
Landlord Tenant Act is clear that the tenant is required to pay the landlord all rent
allegedly owed prior to the issuance of the rule .This conclusion is further supported by
the directive issued Wednesday, December 11, 2024 by South Carolina Supreme Court
Chief Justice Kittredge in which he ordered that South Carolina Code§ 27 — 40 — 790 (b)
requiring payment of all back rent by the tenant may be enforcing applicable cases. The
Court finds that this is an applicable case requiring the payment of all back rent as
Plaintiff was aware from two prior rulings of the Magistrates Court that the law of the
case was that a month-to-month rental agreement was the controlling agreement between
the parties. Despite those two rulings, plaintiff refused to pay the rent despite occupying
the property from July 2022 to present. Payment of this sum in the form of a bond to
maintain the appeal satisfies the requirements of South Carolina Code of Laws §27 — 37 —
130 requiring the payment of all costs and damages which the landlord may sustain
Plaintiff must therefore pay all back rent owed by the Plaintiff from July 1, 2022 through
and including September 1, 2025 in the amount of $34,200. This rent must be paid in
cash within five days of the date of this order. The payment of this past due rent will
obviate the posting of a bond to enforce the money judgment as required by South
Carolina Code of Laws § 18 — 9 — 130 (A) (1)

Ongoing rent during pendency of appeal- if Plaintiff fails to vacate the property within
five days of the date of this order , the Court orders that Plaintiff must pay the monthly
rent of $900 rent as it becomes due periodically throughout the pendency of the appeal as
required by South Carolina Code of Laws § 27 — 37 — 130 and § 27 — 40 — 800 (b)

C) Stay of execution of judgment- upon the payment of the past due rent as set forth

herein, no supersedeas bond of the judgment is required. However, should Plaintiff fail to
pay the past due rent within five days of the date of this order, the appeal will be
dismissed and Defendant may execute upon the judgment unless Plaintiff posts a
supersedeas bond of $34,200 as required by South Carolina Code of Laws § 18 — 9 — 130
A @

AND IT IS SO ORDERED.

PRESIDING JUDGE’S SIGNATURE TO FOLLOW
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Plaintiff’s counsel: Rolf M, Baghdady
Defendant’s counsel: Theodore von Keller
Court Reporter: Ashley Manini/ Veritex
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Lexington Common Pleas

Case Caption: Dennis Gilpatrick VS Gregory Lucas
Case Number: 2022CP3202217

Type: Master/Order/Other

AND IT IS SO ORDERED.

S/TUDGE JAMES O. SPENCE-3068

Electronically signed on 2025-10-08 07:39:07 page 6 of 6
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 DEFENDANT’'S

% ﬂarr

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON

CASE NO. 2022-CP-32-02217
Dennis Gilpatrick

Plaintiff,
WRIT OF EJECTMENT
-Vs- (Eviction)

Gregory Lucas

Defendant(s)

TO THE SHERIFF/MAGISTRATE’S CONSTABLE:

Upon the judgment of this court, rendered on the 30" day of July, 2025; you are hereby
ordered to proceed to the premises located at 117 Noah Lucas Road, Lexington, SC 29073,

Announce your identity and purpose and serve on the defendant(s) and all occupants a copy
of this Writ of Ejectment. Inform them that they have until Friday, October 24, 2025 at 10:00
a.m. to voluntarily vacate the premises. If the premises appear unoccupied and no one
responds to your announced identity and purpose, the Writ of Ejectment shall be served by securely
attaching a copy of the Writ in a conspicuous place on the premises.

If on Friday, October 24, 2025 at 10:00 a.m. following the service or posting of the Writ,
the occupants have not voluntarily vacated the premises, a deputy sheriff may enter the premises
using only as much force as is necessary to effectuate the Ejectment.

Upon gaining access, you shall remove from the premises any occupants and all items
of personal property found on the premises. Such property may be deposited beside the public
street or roadway. All personal property removed from the premises and placed on a public street
or roadway may be removed by the proper local government agency after forty-eight (48) hours,
excluding Saturdays, Sundays, and holidays. Such property may also be removed in the normal
course of debris or trash collection before or after a period of forty-eight (48) hours.

Date:

Judge James O. Spence

Master in Equity for Lexington County

£L122028402202#3SYD - SYITd NOWINOD - NOLDNIXZIT - iNd 7€ 0c 10 Sclc - G314 ATIVOINOH1IOT 13






Lexington Common Pleas

Case Caption: Dennis Gilpatrick VS Gregory Lucas
Case Number: 2022CP3202217

Type: Master/Order/Writ of Assistance

AND IT IS SO ORDERED.

S/TUDGE JAMES O. SPENCE-3068

Electronically signed on 2025-10-20 15:42:25 page 2 of 2
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THE STATE OF SOUTH CAROLINA |
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY
' Court of Common Pleas
Case No. 2022-CP-32-02217

Appellate Casé No.: 2025-001607

Dennis GIIPatrick ....ovvivermmrnerenrnirensesrorins s vt Apellant

GTEZOTY LUCEAS. 1uvevreriecerirresreirirneresrireiess et sn s ers e naens e Respondent

PROOF OF SERVICE

I certify that I served the foregoing Respondent’s Motion to Dismiss in this case by depositing a
copy of it in the United States Mail, postage prepaid, on December 9, 2025, addressed to his

attorney of record, Rolf M. Baghdady, Esquire, Rolf M. Baghdady, P.A., 118 Cobblestone Court,
Chapin, SC 29036.

December 9, 2025 s/Theodore von Keller ‘
THEODORE VON KELLER , SC BAR NO, 5718
CRAWFORD & VON KELLER, L.LLC
POST OFFICE BOX 4216
COLUMBIA, SOUTH CAROLINA 29240
(803) 790-2626
ATTORNEY FOR RESPONDENT










