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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

JOHN A. TIBBS and MARGARET B. TIBBS,
Plaintiffs,

V.

3M COMPANY et al.,

Defendants.

CAPE PLC, individually and as successor in
interest to CAPE ASBESTOS COMPANY
LIMITED, by and through its duly appointed
Receiver Peter D. Protopapas,

Third-Party Plaintiff,
V.

ANGLO AMERICAN PLC, individually and as
successor in interest to ANGLO AMERICAN
CORPORATION OF SOUTH AFRICA LTD.,
etal.,

Third-Party Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

C/A No. 2023-CP-40-01759

In Re:
Asbestos Personal Injury Litigation
Coordinated Docket

ORDER ON ALTRAD DEFENDANTS’
NOTICE OF RECENT SUPREME COURT
AUTHORITY VOIDING THIRD PARTY
LITIGATION, RENEWED MOTION TO
DISMISS AND MOTION TO STRIKE ALL
FILINGS AND ORDERS IN THE THIRD-
PARTY CASE AND THE RECEIVER’S
AND TIBBS PLAINTIFFS’ MOTIONS TO
CONFIRM THE APPOINTMENT OF THE
RECEIVER

This matter came before the Court on (i) Altrad Defendants’ Notice of Recent Supreme
Court Authority Voiding Third Party Litigation, Renewed Motion to Dismiss and Motion to Strike
All Filings and Orders in the Third-Party Case and (ii) the Receiver for Cape and the Tibbs
Plaintiffs’ Motion to Confirm the Appointment of the Receiver.! Having considered the Motions,
related memoranda, including all opposition and reply briefing, and all supporting materials

submitted to the Court, in addition to extensive argument on August 12, 2025, the Court rules as

follows.

! Anglo American plc’s Motion and associated filings are not being ruled on in this Order because

Anglo American plc has settled their case with the Receiver.

R. p. 001
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PROCEDURAL BACKGROUND

1. Procedural Background of Park
a. Park Plaintiffs filed an amended complaint naming Cape

On June 4, 2021, Isabella Park filed a lawsuit asserting personal injury claims arising from
asbestos exposure against (among others) Cape PLC, individually and as successor in interest to
Cape Asbestos Company Ltd. See Compl., Park v. Armstrong Int’l, Inc., et al., No. 2021-CP-
4002727 (June 4, 2021), at 1, 7. Ms. Park sought relief after being “diagnosed with mesothelioma
caused by exposure to asbestos dust and fibers” unintentionally “brought home” for years “as a
result of her husband’s work with and around asbestos-containing products.” Id. at 4.

On June 9, 2021, less than five months after her diagnosis, and only five days after filing
her lawsuit, Ms. Park died from mesothelioma. On August 4, 2021, Ms. Park’s son, Keith Park,
was appointed as representative of Isabella Park’s estate (the “Park Estate”) by the Spartanburg
Probate Court. See Certificate of Appointment in the matter of Isabella F.D.R. Park, Case No.
2021ES4201296, in the Probate Court for Spartanburg, South Carolina (Aug. 4, 2021).

On November 17,2021, following his appointment as personal representative of Ms. Park’s
estate, Ms. Park’s son, Keith, amended the complaint, appearing individually and as personal
representative of the Park Estate (the “Park Plaintiffs”), to assert a wrongful death action. See First
Amended Compl. Park v. Armstrong Int’l, Inc., et al., No. 2021-CP-4002727 (Nov. 17, 2021). The
amended complaint named “Cape Intermediate Holdings Limited f/k/a Cape Intermediate
Holdings plc, individually and as successor-in-interest to Cape Asbestos Company” and “Cape

plc, individually and as successor-in-interest to Cape Asbestos Company” as defendants. 1d.

R. p. 002
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On December 23, 2021, Keith Park, again appearing individually and as personal
representative of Ms. Park’s estate, filed his second amended complaint. See Second Amended
Compl. Park v. Armstrong Int’l, Inc., et al., No. 2021-CP-4002727 (Dec. 23, 2021). The second
amended complaint again named “Cape Intermediate Holdings Limited f/k/a Cape Intermediate
Holdings plc, individually and as successor-in-interest to Cape Asbestos Company” and “Cape
plc, individually and as successor-in-interest to Cape Asbestos Company” as defendants. Id. The
second amended complaint added allegations and defendants unrelated to Cape.

b. Park Plaintiffs properly served Cape

In December 2021, the Park Plaintiffs served Cape Intermediate Holdings Ltd. and Cape
plc with the First Amended Complaint through an English process server.? Neither Cape entity
responded to the complaint. At the time that Cape was served with the complaint, Keith Park
remained the personal representative of the Park Estate.

Third-Party Defendants to the Tibbs action notified this Court that on August 26, 2022, the
Spartanburg Probate Court entered an order closing the Park Estate. It appears from the record that
counsel for the Park Plaintiffs only became aware of this closure when the Third-Party Defendants
in Tibbs raised the matter in filings in this Court. Once counsel were made aware that the estate
had been closed, they took immediate steps to have Mr. Park reopen the Park Estate. At the time
of this Court’s August 12, 2025 hearing, the Park Estate had been reopened.

c. Park Plaintiffs moved to appoint a Receiver over Cape

2 The Park Plaintiffs ostensibly served only the First Amended Complaint and not the Second
Amended Complaint on Cape because the First Amended Complaint was the complaint that named
Cape for the first time in the action. The Second Amended Complaint was not served on Cape,
ostensibly because Cape had already been served with an operative summons and complaint
identifying the facts relevant to Cape and the claims asserted against Cape, and no such facts or
claims were added in the Second Amended Complaint.

3

R. p. 003
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On March 6, 2023, the Park Plaintiffs filed a motion for “this Court to appoint a receiver
over Cape PLC and its subsidiaries, affiliates, successors, and assigns.” Motion to Appoint
Receiver, Park v. Armstrong Int’l, Inc., et al.,, No. 2021-CP-4002727 (Mar. 6, 2023)
(“Appointment Motion”), at 1. The Appointment Motion was made under S.C. Code §§ 15-65-
10(4) and (5), on the basis that Cape plc “is the successor in interest to Cape Industries Ltd. (f/k/a
Cape Asbestos Company Ltd.” and, with “its subsidiaries and affiliates...were and are private
companies organized and existing under the laws of the United Kingdom, with its principal place
of business in England.” Id. Park Plaintiffs provided notice of the Motion to Appoint a Receiver
to the Cape entities using international carrier DHL.

The Appointment Motion described Cape’s moral fraud in detail, referencing 34 exhibits
from prior litigation that demonstrated Cape’s calculated decision to escape U.S. product liability
litigation after decades of sales of raw asbestos fibers into the U.S. market, including specifically
into South Carolina, while at the same time continuing sales to U.S. customers through a new
Lichtenstein company, but using the same U.S. office and staff to interface with customers. Id. at
1-6. As the Park Plaintiffs described, Cape “concocted a scheme to avoid its legal responsibilities
to persons injured from using those end products because, startlingly, Cape deemed itself as
having—in its own words—no ‘moral responsibility’ to those end users. Rather than defending its
conduct in front of juries in the United States, Cape decided to simply accept default judgments in
asbestos lawsuits and ultimately flee the country, knowing that nearly all the Company’s assets
were in jurisdictions (namely, the U.K., South Africa, and Lichtenstein) where judgments in those
lawsuits could not be enforced.” Id. at 1-2.

d. This Court appointed Peter D. Protopapas as Receiver over Cape

R. p. 004
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Based on the Park Plaintiffs’ detailed presentation of Cape’s moral fraud, and specifically
Cape’s failure to respond to the Park Plaintiffs’ complaint as was expected by Cape’s course of
conduct in U.S. litigation beginning in 1978, this Court appointed Peter D. Protopapas as Receiver
over Cape, pursuant to S.C. Code 88 15-65-10(4) and (5) on March 17, 2023. Park v. Armstrong
Int’l, Inc., et al., No. 2021-CP-4002727 (Mar. 17, 2023) (the “Cape Appointment Order”). The
Cape Appointment Order granted the receiver “the power and authority [to] fully administer all
assets of Cape, accept service on behalf of Cape, engage counsel on behalf of Cape and take any
and all steps necessary to protect the interests of Cape whatever they may be.” Id. at 1.

2. Procedural Background of Tibbs
a. Tibbs Plaintiff sued Cape

On April 5, 2023, John A. Tibbs and Margaret B. Tibbs (the “Tibbs Plaintiffs”) filed a
lawsuit asserting personal injury claims arising from asbestos exposure against (among others)
“Cape PLC, individually and as successor in interest to Cape Industries Ltd. f/k/a Cape Asbestos
Company Ltd. and its subsidiaries and global affiliates.” See Compl., Tibbs v. 3M Company, et al.,
No. 2023-CP-4001759 (April 5, 2023), at 1, 7. Mr. Tibbs sought relief after being diagnosed with
lung cancer. Id.at 1. Plaintiffs alleged that Mr. Tibbs “was exposed to ashestos during the course
of his career at various job sites, primarily located in South Carolina and North Carolina. He was
also exposed to asbestos fibers carried home on the clothing and person of his father while he also
worked as a superintendent of maintenance at various jobsites while Plaintiff John A. Tibbs lived
in the family home.” Id. at 15. Plaintiffs sued Cape as a “Product Defendant,” alleging that “[a]t
all times material hereto, CAPE PLC manufactured, processed, imported, converted, compounded,

supplied, installed, replaced, repaired, used, and/or retailed substantial amounts of asbestos/and or
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asbestos-containing products, materials, or equipment, including but not limited to, raw asbestos
fibers present at numerous jobsites in South Carolina and North Carolina.” Id. at 23.

On May 3, 2023, the Tibbs Plaintiffs filed an amended complaint against (among others)
“Cape PLC, individually and as successor in interest to Cape Industries Ltd. f/k/a Cape Asbestos
Company Ltd. and its subsidiaries and global affiliates.” See First Amended Compl., Tibbs v. 3M
Company, et al., No. 2023-CP-4001759 (May 3, 2023), at 2, 8. Plaintiffs’ claims against Cape
remained the same. See id. at 17, 28.

b. Tibbs Plaintiffs served Cape’s Receiver, and the Receiver filed a general denial
on behalf of Cape.

The Tibbs Plaintiffs served Cape’s Receiver with the Complaint and the Amended
Complaint. On June 29, 2023, the Receiver answered the Amended Complaint with a General
Denial. See Tibbs v. 3M Company, et al., No. 2023-CP-4001759 (June 29, 2023).

c. Receiver filed Third-Party Action against Anglo American, De Beers, Charter,
and Altrad

Following his appointment in Park and his receipt of service of the Complaint and
Amended Complaint in Tibbs, on June 30, 2023, the Receiver filed a third-party action against,
among others, ESAB Corporation, Altrad Investment Authority SAS, and Mohed Altrad. See
Third-Party Compl., Tibbs v. 3M Company, et al., No. 2023-CP-4001759 (June 30, 2023). The
Receiver’s third-party declaratory judgment action seeks declarations as to the nature of the
relationships among Charter, Central Mining, and Cape; the status of the named Third-Party
Defendants as successors to Cape and/orCharter, and Central Mining; and that the Third-Party
Defendants were unjustly enriched by their participation in Cape’s scheme.

The Third-Party Defendants filed motions to dismiss and dissolve the Cape receivership

after receipt of the Third-Party Complaint. This Court held a hearing on the Third-Party
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Defendants’ motions on October 25, 2023. On December 6, 2023, this Court, having considered
those arguments, denied the motions in a written order. See Order Denying Certain Third Party
Defendants’ Motions to Dissolve Receivership, Tibbs v. 3M Company, et al., No. 2023-CP-
4001759 (Dec. 6, 2023).

On May 21, 2025, the South Carolina Supreme Court entered an order in a separate
receivership over the insurance assets of another entity, Atlas Turner. See Welch v. Advance Auto
Parts, Inc., 445 S.C. 640, 916 S.E.2d 320 (2025). In Welch, the Court upheld this Court’s
appointment of a receiver over the insurance assets of Atlas Turner under S.C. Code § 15-65-10(5),
but it narrowed one definition in the order to conform with the insurance-only receivership that
this Court had instituted.

ORDERS
1. Validity and effect of reopening Park Estate

Third-Party Defendants complain to this Court that because the Park Estate probate order
lapsed on August 26, 2022, nothing done in the Park case during that period, including the motion
to appoint a receiver, had any effect. In support of that theory, counsel cite this court to Glenn v.
E.l. DuPont de Nemours & Co., 254 S.C. 128, 134, 174 S.E. 155, 158 (1970) as well as McCullar
v. The Estate of Dr. William Cox Campbel, 381 S.C. 205, 672 S.E.2d 784 (2018). Those cases
addressed whether a wrongful death lawsuit could move forward when a personal representative
of an estate had not been appointed. That is not the case here.

Here, Isabella Park brought suit against Cape. Following her death, Keith Park was
properly appointed and filed two amended complaints, each time naming Cape. Mr. Park filed
these complaints while the Park Estate was open. While it is true that the Park Estate lapsed, this

Court finds that the Park Estate was validly reopened on July 30, 2025. Pursuant to South Carolina
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Code § 62-3-701, the authority of the Personal Representative relates “back in time to give acts by
the person appointed which are beneficial to the estate occurring prior to appointment the same
effect as those occurring thereafter.”

A personal representative, pursuant to the Code, “may ratify and accept acts on behalf of
the estate done by others where the acts would have been proper for a personal representative.” 1d.
The reporter’s comment to S.C. Code § 62-3-701 observes that “the authority of the personal
representative relates back to death and stems from his appointment,” and that “[t]he personal
representative may ratify acts done by others prior to appointment.”

Therefore, all actions taken by or on behalf of the Personal Representative for the Park
Estate, including service of the first amended complaint on Cape, the Park Plaintiffs’ motion to
appoint the Receiver over Cape, and this Court’s order appointing the Receiver over Cape in the
Park matter are valid.

2. Validity of the appointment of the Receiver for Cape and its authority to bring the
third-party action in Tibbs

a. Validity of the Park Estate

Third-Party Defendants in Tibbs, Altrad Investment Authority S.A.S. (“Altrad”) and ESAB
Corporation (“ESAB”) (together, “Third-Party Defendants™) argue in their Motions to Dismiss the
Third-Party Complaint and Dissolve the Cape Receivership and in their Oppositions to the
Receiver’s Motion to Confirm Appointment of Receiver in Tibbs that the Receiver’s Third-Party
Complaint must be dismissed because the lapse of the authority of the Park Estate personal
representative makes the Receiver’s appointment a nullity.

For the reasons set forth above, pursuant to South Carolina Code § 62-3-701, the authority
of the Park Estate Personal Representative relates “back in time to give acts by the person

appointed which are beneficial to the estate occurring prior to appointment the same effect as those
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occurring thereafter.” As a result, this Court finds that the Park Estate Personal Representative

relates back to the time that this Court appointed the Cape Receiver on March 17, 2023; therefore,

Mr. Protopapas had the authority to bring the Third-Party Complaint in Tibbs on June 30, 2023.
b. Analysis of alleged moral fraud on behalf of Cape

Third-Party Defendants in Tibbs argue that the Cape Receivership should be dissolved, or
that the Motion to Confirm the Appointment of the Receiver should be denied, because the Court
did not find that Cape engaged in moral fraud sufficient to appoint a Receiver under S.C. Code §
15-65-10(5). Likewise, the South Carolina Supreme Court Order in Tibbs v. 3M Company,
Appellate Case Nos. 2024-001423, 2024-001499, 2024-000916, 2024-002114, 2024-002116,
2024-002117, and 2025-000052 remanded the cases to this Court and directed the Court to ensure
that the Cape Receivership Order “is based on findings of fact sufficient under Welch to justify the
order.” Slip Op. at 4 (June 26, 2025).

This Court has evaluated the alleged moral fraud of Cape based on information received
from two sources: (1) Plaintiff’s original Motion to Appoint the Receiver over Cape, filed on
March 6, 2023 in Park, and (2) the Receiver’s Report, filed on July 11, 2025 in Tibbs.® This Court
finds the following facts, as presented by Plaintiffs and the Receiver, respectively, constitute moral
fraud sufficient to appoint a Receiver under S.C. Code § 15-65-10(5):

1. Moral fraud facts as presented in Plaintiff’s March 6, 2023 motion

% Having considered the timing of Plaintiffs’ presentation of the initial moral fraud facts prior to
the appointment of the Receiver, the exhibits to which are not marked Confidential and appear to
be Bates labeled and contain exhibit stickers from prior litigation; and the information provided
by the Receiver in his Report of July 11, including that certain exhibits attached to the Report that
contained communications between lawyers and their clients were obtained from an archive of
materials from the University of Strathclyde in Glasgow, Scotland, this Court finds that all facts
contained in Plaintiff’s Motion and the Receiver’s Report, on which this Court relies in the
following recitation of facts, were obtained from publicly available sources.

9
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a. Cape establishes American presence and operations through NAAC

At its peak, from mines in Apartheid-era South Africa, Cape produced approximately 90%*
of the world’s supply of amosite asbestos, including asbestos imported and used in South Carolina.

For the “purpose of expediting and facilitating the movement” of asbestos from South
African mines, on October 14, 1953, Cape Asbestos Company Ltd. (a U.K. entity) established the
North American Asbestos Corporation (“NAAC”), a direct subsidiary that was part of the
Company’s “mining division” and domiciled in Illinois.> NAAC had both marketing and
distribution roles: (1) serving as Cape’s sales agency in the United States, with sole authority to
offer Cape products and responsibil