
From: Rolf Baghdady
To: Court Of Appeals Filings
Cc: Ted Von Keller
Subject: Fwd: D Gilpatrick - Motion to Remand and Proof of Service - FINAL
Date: Thursday, December 11, 2025 10:53:30 AM
Attachments: masterorderwithsubmissions.pdf

DGilpatrick_MotionToRemand_FINAL_12.11.2025.pdf
DGilpatrick_PoSforMotionToRemand_FINAL_12.11.2025.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning Court of Appeals filings, attached please find for filing Appellant's Motion to
Remand with attachments and Proof of Service. 

Counsel for Respondent is included in a copy of this e mail. 

A check for the filing fee of $50.00 is being mailed to the Court via US Mail. 

Thanks! 
Best regards-Rolf Rolf M. Baghdady, P.A. Attorney at Law Licensed in SC, GA, FL, & NY 
Home Office Location 118 Cobblestone Court Chapin, SC 29036-9705 (O) 803-345-7653 (M) 
803-580-0029

https://www.rolfbaghdady.com/

mailto:rolf@rolfbaghdady.com
mailto:ctappfilings@sccourts.org
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user1b01d8cf
https://protect.checkpoint.com/v2/r01/___https://www.rolfbaghdady.com/___.YzJ1OnNjanVkaWNpYWw6YzpvOmJkYjcwZTI0MWE5N2Y0Y2ZmZjgzMjc4OGEzOGIwYmQ1Ojc6ZThmZToxZjQ5MDAzMzI4YWM1OTFiOTVkYzk2ZmVlZDIyNTY5ZjlmNzU0YTQ0ZWIyOTI2OWRkYzYyM2FkNDUyZDE4ZGU1Omg6VDpO
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 
 
Dennis Gilpatrick, 
                                  
                                           Plaintiff, 
 
v. 
 
Gregory Lucas, 
      Defendant. 
 


IN THE COURT OF COMMON PLEAS 
 
 
CASE NO: 2022-CP-32-02217 
 
            


 
 


MOTION TO RECONSIDER 
 DISMISSAL OF APPEAL 


  
 
 NOW COMES the Plaintiff Dennis Gilpatrick [hereinafter referred to as “Plaintiff”], by 


and through undersigned counsel, Rolf M. Baghdady, and pursuant to Rules 59 and 60 of the 


South Carolina Rules of Civil Procedure and submits Motion to Reconsider Dismissal of Appeal 


to correct which of the two consolidated actions is dismissed.  


 The facts are as follows: 


1. The Order fails to distinguish between the two independent actions that were 
consolidated.  


 
The fundamental and most important facts in the record are that Plaintiff filed his action in 


the Court of Common Pleas under civil action no: 2022-CP-32-02217 on July 1, 2022. (Page 1 of 


copy attached.) 


Subsequently, Defendant Gregory Lucas filed his Rule to Vacate in Magistrate’s Court 


July 19, 2022. (Copy of  Index and Rule to Vacate attached as pages 7 and 8 respectively.) 


The Magistrate’s Court Rule to Vacate matter was transferred to Circuit Court captioned 


as Gregory Lucas vs. Dennis James Gilpatrick, civil action no: 2022-CP-3202944. (Copy of 


index page of transfer at page 44 of attachment.) 
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Judge McCaslin consolidated the two (2) actions via a Common Pleas Order filed 


December 27, 2023. (Copy at page 45 attached.)   


S.C. R. Civ. P. 42(a) provides in 2023:  
 


(a) Consolidation. When actions involving a common question of law or fact are 
pending before the court, it may order a joint hearing or trial of any or all matters 
in issue in the action; it may order all the actions consolidated; and it may make 
such orders concerning proceedings therein as may tend to avoid unnecessary 
costs or delay. (b) Separate Trials. The court, in furtherance of convenience or to 
avoid prejudice, or when separate trials will be conducive to expedition and 
economy, may order a separate trial of any claim, cross-claim, counterclaim, or 
third-party claim, or of any separate issue or of any number of claims, cross-
claims, counterclaims, third-party claims, or issues, always preserving inviolate 
the right of trial by jury as declared by the Constitution or as given by a statute of 
the State. S.C. R. Civ. P. 42 (2023).  


  
Significantly, the Note provides:  
 


S.C. R. Civ. P. 42 Note: This Rule  42  is substantially identical with the Federal 
Rule. Rule  42(b)  as to ordering separate trials is similar to State procedure, under 
Code  §15-27-20. Rule  42(a)  as to consolidation of cases for trial is new to State 
procedure, but a  valuable and needed addition. The parties and pleadings are 
not merged, and  each action retains its own identity; but consolidation for trial 
can save much  time and cost, as when all claims arise out of one auto accident, or 
several  claims are based upon identical contracts.(emphasis added)   


  
The rule in the 2025 edition is the same.  
  


(a) Consolidation. When actions involving a common question of law or fact are 
pending before the court, it may order a joint hearing or trial of any or all 
matters in issue in the action; it may order all the actions consolidated; and it 
may make such orders concerning proceedings therein as may tend to avoid 
unnecessary costs or delay.  


(b) Separate Trials. The court, in furtherance of convenience or to avoid 
prejudice, or when separate trials will be conducive to expedition and 
economy, may order a separate trial of any claim, cross-claim, counterclaim, 
or third-party claim, or of any separate issue or of any number of claims, 
cross-claims, counterclaims, third-party claims, or issues, always preserving 
inviolate the right of trial by jury as declared by the Constitution or as given 
by a statute of the State. Cite as S.C. R. Civ. P. 42. 
Note: This Rule  42  is substantially identical with the Federal Rule. 
Rule  42(b) as to ordering separate trials is similar to State procedure, under 
Code §15-27-20. Rule  42(a)  as to consolidation of cases for trial is new to 
State procedure, but a valuable and needed addition. The parties and 
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pleadings are not merged, and each action retains its own identity; but 
consolidation for trial can save much time and cost, as when all claims arise 
out of one auto accident, or several  claims are based upon identical contracts. 
S.C. R. Civ. P. 42(2025) (Emphasis added.) 
 
There was no merger of actions. Even after consolidation, the parties and pleadings 


are not merged, and each action retains its own identity (Ellis by Ellis v. Oliver, 415 S.E.2d 


400, 307 S.C. 365 (S.C. 1992); Keels v. Pierce, 433 S.E.2d 902, 315 S.C. 339 (S.C. App. 


1993)). 


Consolidation under Rule 42(a), SCRCP, may be ordered whenever actions 
involving a common question of law or fact are pending before the court. Ellis by 
Ellis v. Oliver, 307 S.C. 365, 415 S.E.2d 400 (1992). Under a consolidation order, 
the parties and the pleadings are not merged, and each action retains its own 
identity. Id. Keels v. Pierce, 433 S.E.2d 902, 315 S.C. 339 (S.C. App. 1993), 342. 
(Copies of cases attached at pages 48 and 51.) 


  
Plaintiff continues to object to a dismissal of the claims on appeal raised in the Summons 


and Complaint (attached at page 55), especially as to the right to title arising out of the right of 


redemption of Kristin Gilpatrick, Plaintiff’s former spouse, assigned by quit claim to Plaintiff in 


the Installment Land Sale Contract.   


2. No appeal of the issues raised in the application/writ of ejectment. 


Furthermore, there is no pending appeal of the application of ejectment decided in the 


matter arising from the case in which Defendant Lucas filed his Rule to Vacate in Magistrate’s 


Court July 19, 2022. The Magistrate’s Court rule to vacate matter was transferred to Circuit 


Court captioned as Gregory Lucas vs. Dennis James Gilpatrick, civil action no: 2022-CP-


3202944. (Copy of  Index and Rule to Vacate attached as pages 7 and 8 respectively.) (Copy of 


Appellant’s Brief attached at page 61.)  


And in fact, Appellant Dennis Gilpatrick has vacated the property. 
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Therefore, there is no appeal of an application or writ of ejectment to dismiss. Ordinarily, 


no point will be considered which is not set forth in the statement of the issues on appeal (S.C. 


App. Ct. R. 208). 


WHEREFORE, Plaintiff prays the Court reconsider its dismissal of the appeal filed 


October 24, 2025 and indicate it applies exclusively to any issues arising out of the application 


and writ of ejectment in Gregory Lucas vs. Dennis James Gilpatrick, civil action no: 2022-CP-


3202944. 


 
        s/ Rolf M. Baghdady 
        Rolf M. Baghdady (SC Bar # 0464) 
        ROLF M. BAGHDADY, P.A. 
        118 Cobblestone Court 
        Chapin, S.C. 29036-9705 
        (803) 345-7653 
November 3, 2025      rolf@rolfbaghdady.com 
Chapin, South Carolina     ATTORNEY FOR PLAINTIFF 
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Case Number: 2022CP3202217 Court Agency: Common Pleas Filed Date: 07/01/2022


Case Type: Common Pleas Case Sub
Type: Real Prop/Other 499 File Type: Non-Jury


Status: Judgment Assigned
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Lucas,
Gregory


NEF(10-20-2025 03:45:25 PM)
Master/Order/Writ of Assista...


Filing 10/20/2025-
15:45


Lucas,
Gregory


Master/Order/Writ of Assistance Order 10/20/2025-
15:45


Lucas,
Gregory


NEF(10-20-2025 01:05:51 PM)
Proposed Master/Order/Writ o...


Filing 10/20/2025-
13:41


Lucas,
Gregory


Order/Order Cover Sheet $25.00 Filing 10/20/2025-
13:05


Lucas,
Gregory


NEF(10-20-2025 09:34:00 AM)
Proposed Master/Order/Writ o...


Filing 10/20/2025-
11:04


Lucas,
Gregory


Order/Order Cover Sheet $25.00 Filing 10/20/2025-
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Gregory
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Filing 10/17/2025-
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Order/Order Cover Sheet $25.00 Filing 10/17/2025-
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Proposed Master/Order/Other


Filing 10/14/2025-
16:51


Lucas,
Gregory


Order/Order Cover Sheet $25.00 Filing 10/14/2025-
16:44


Lucas,
Gregory


NEF(10-14-2025 01:23:23 PM)
Proposed Master/Order/Writ o...


Filing 10/14/2025-
14:23


Lucas,
Gregory


Order/Order Cover Sheet $25.00 Filing 10/14/2025-
13:23


Gilpatrick,
Dennis


NEF(10-08-2025 08:31:22 AM)
Master/Order/Other


Filing 10/08/2025-
08:31


Gilpatrick,
Dennis


Master/Order/Other Order 10/08/2025-
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Dennis Filing/Other 09:20
Gilpatrick,
Dennis


Filing/Other Filing 09/26/2025-
09:20


Lucas,
Gregory


NEF(09-02-2025 11:45:34 AM)
Notice/Notice of Hearing and...


Filing 09/02/2025-
11:50


Lucas,
Gregory


Notice/Notice of Hearing and
Service


Filing 09/02/2025-
11:45


Gilpatrick,
Dennis


Notice of filing with the ROD office Filing 08/13/2025-
14:04


Lucas,
Gregory


NEF(08-12-2025 04:31:26 PM)
Motion/Other


Filing 08/12/2025-
16:50


Lucas,
Gregory


Motion/Other Motion 08/12/2025-
16:31


Lucas,
Gregory


Service/Certificate Of Service Filing 08/12/2025-
16:31


Gilpatrick,
Dennis


NEF(08-11-2025 02:56:14 PM)
Appeal/Notice of Appeal to C...


Filing 08/11/2025-
15:23


Gilpatrick,
Dennis


Appeal/Notice of Appeal to Court of
Appeals


Filing 08/11/2025-
14:56


Gilpatrick,
Dennis


Judgment/Judgment Judgment 07/30/2025-
14:43


Lucas,
Gregory


Judgment/Judgment Judgment 07/30/2025-
14:43


Gilpatrick,
Dennis


NEF(07-30-2025 02:26:51 PM)
Master/Order/Other


Filing 07/30/2025-
14:27


07/30/2025-
14:27


Gilpatrick,
Dennis


Master/Order/Other Order 07/30/2025-
14:26


07/30/2025-
14:26


Gilpatrick,
Dennis


NEF(07-24-2025 06:17:49 PM)
Transcript/Transcript of Tes...


Filing 07/25/2025-
07:50
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07:50


Gilpatrick,
Dennis
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Filing/Other


Filing 07/25/2025-
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07/30/2025-
07:49


Gilpatrick,
Dennis


Filing/Other Filing 07/24/2025-
18:20


07/30/2025-
18:20


Gilpatrick,
Dennis


Transcript/Transcript of Testimony Filing 07/24/2025-
18:17


07/30/2025-
18:17


Gilpatrick,
Dennis


NEF(05-21-2025 03:14:24 PM)
Master/Order/Other


Filing 05/21/2025-
15:14


07/30/2025-
15:14


Gilpatrick,
Dennis


Master/Order/Other Order 05/21/2025-
15:14


07/30/2025-
15:14


Gilpatrick,
Dennis


NEF(04-03-2025 04:28:28 PM)
Master/Order/Form 4


Filing 04/03/2025-
16:28


07/30/2025-
16:28


Gilpatrick,
Dennis


Master/Order/Form 4 Order 04/03/2025-
16:28


07/30/2025-
16:28


Gilpatrick,
Dennis


NEF(04-01-2025 12:48:08 PM)
Filing/Other


Filing 04/01/2025-
14:45


07/30/2025-
14:45


Gilpatrick,
Dennis


Filing/Other Filing 04/01/2025-
12:48


07/30/2025-
12:48


Lucas,
Gregory


NEF(03-19-2025 05:14:32 PM)
Memo/Memo in Support


Filing 03/20/2025-
08:43


07/30/2025-
08:43


Lucas,
Gregory


Memo/Memo in Support Filing 03/19/2025-
17:14


07/30/2025-
17:14
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Gilpatrick,
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NEF(12-08-2023 02:12:18 PM)
Order/Referred to Master or ...


Filing 12/08/2023-
14:12


07/30/2025-
14:12


Gilpatrick,
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Order/Referred to Master or
Special Referee


Order 12/08/2023-
14:12


07/30/2025-
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Action 11/03/2023-
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Baghdady, Rolf Mouin
118 Cobblestone Court Chapin SC
290369705


Defendant
Attorney 10/19/2023


Gilpatrick, Dennis
James


117 Noah Lucas Rd Lexington SC
29073-8252 White M 1988 Defendant 10/20/2023


Gilpatrick, Dennis
James


117 Noah Lucas Rd Lexington SC
29073-8252


Defendant
Pro Se 09/09/2022


Hudson, James Patrick 413 OLD COURSE LOOP
BLYTHEWOOD SC 29016


Mediator -
Primary 03/23/2023


Latham, William Harding PO Box 11070 Columbia SC
29211


Alternate
Mediator 03/23/2023


Lucas, Gregory
117 Noah Lucas Rd Lexington SC
29073


Plaintiff Pro
Se 08/26/2022


Lucas, Gregory
117 Noah Lucas Rd Lexington SC
29073 Plaintiff 12/11/2023


von Keller, Theodore PO Box 4216 Columbia SC 29240 Plaintiff
Attorney 10/18/2023
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 


)
)
) 


IN THE COURT OF COMMON PLEAS 
 


CIVIL ACTION NO: 2022-CP-32-
02217 


 
  


 
 


 
 
 


Dennis Gilpatrick 
  Plaintiff, 
 
vs. 
 
Gegory Lucas 
  Defendant 
______________________________ 
Gegory Lucas 
. 
 
                      Plaintiff, 
 
vs. 
 
Dennis Gilpatrick 
 
                      Defendant.  


)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 


 
 
 
 


CONSENT ORDER TO 
CONSOLIDATE 
 
CIVIL ACTION NO: 2022-CP-32-
02217 


And 
 


CIVIL ACTION NO: 2022-CP-32-
02944 


 
 
 


This matter came before the Court on motion of Theodore von Keller, attorney 


for Gregory Lucas to consolidate the above-captioned actions.  As it appears that the 


actions involve common questions of law and fact, and it further appearing that the 


Plaintiff and Defendant, by and through counsel, have consented to the motion, it is 


therefore 


ORDERED, ADJUDGED AND DECREED that the civil actions of Dennis 


Gilpatrick and Gregory Lucas ,Nos. CIVIL ACTION NO: 2022-CP-32-02217 and 2022-
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CP-32-02944 are hereby consolidated under case number 2022-CP-32-02217, for 


purposes of discovery and trial. 


 AND IT IS SO ORDERED.  
  
 
WE MOVE:       
 
 
 
By:s/Theodore von Keller  
 Theodore von Keller, SC Bar. No. 5718 
Crawford & von Keller, LLC 
Attorneys for Gregory Lucas 
 
WE CONSENT: 
 
 
By:s/Rolf M. Baghdady 
Rolf  M. Baghdady 
Rolf  M. Baghdady, P.A. 
Attorney for Dennis Gilpatrick 
 


[Judge’s electronic signature appears on separate page] 
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415 S.E.2d 400


307 S.C. 365


Michael Anthony ELLIS, Deceased, by Deborah Scott ELLIS, as Special Administrator of the Estate
of Michael Anthony Ellis, Respondent, v. David OLIVER, M.D., Appellant.


No. 23593.


Supreme Court of South Carolina.


Submitted Dec. 6, 1991.


Decided March 9, 1992.


[*401] [**366] Kay G. Crowe and R. Lewis Johnson, Barnes, Alford, Stork & Johnson, Columbia, for
appellant.


Michael J. Miller and Deborah A. Vitale, Miller & Vitale, Alexandria, Va., and Kimberly A. Raber,
Columbia, for respondent.


TOAL, Justice:


The sole issue we address on appeal is whether the defendants are considered multiple defendants for the
purpose of determining venue when single actions are consolidated under Rule 42 of the South Carolina
Rules of Civil Procedure. We find they are not and reverse.


FACTS


The plaintiff, now deceased, was involved in a one car accident on October 3, 1988. He was treated at
Richland Memorial Hospital. The complaint alleges the defendant physician's negligent treatment caused the
plaintiff's quadriplegia. The plaintiff, through his administrator, brought three separate suits suing the various
physicians. In the action subject to this appeal, the plaintiff sued the attending anesthesiologist alone.
Although the petition alleges jurisdiction under the South Carolina Tort Claim Act, no facts are alleged that
would bring this suit, which is brought solely against a private physician, under the Act. This action was
brought in Richland County. It is undisputed that defendant is a resident of Lexington County. The
defendant filed a motion to change venue to Lexington County. The plaintiff responded by filing a motion to
[**367] consolidate this action with two other actions against the hospital and other treating physicians. The
lower court held a hearing on both motions. The actions were consolidated and the defendant's motion to
change venue was denied. The defendant appeals the denial of his motion to change venue.


LAW/ANALYSIS


Under the applicable venue statute, venue is proper where the defendant resides. § 15-7-30 (1977). If,
however, there is more than one defendant, the action may be tried in any county where one or more
defendants reside. Id. Under the SCTCA, venue is proper where the act or omission occurred. S.C.Code
Ann. § 15-78-100(b). The question here is when several actions are consolidated, are they considered
multiple defendants under the general venue statute or the venue statute of the SCTCA.
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Under the South Carolina Rules of Civil Procedure there is a distinction between joinder under Rule 20 and
consolidation under Rule 42 as the test for each is quite different. Under the rules "[A]ll persons may be
joined in one action as defendants if there is asserted against them jointly, severally, or in the alternative, any
right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all defendants will arise in the action." SCRCP
Rule 20(a). (Emphasis added.) In contrast, consolidation may be ordered whenever actions involving a
common question of law or fact are pending before the court. 1 SCRCP Rule 42(b). Since joinder requires
the additional requirement that the claims must arise out of the same transaction or occurrence, some cases
may be consolidated that could not be joined.


Under a consolidation order, the parties and the pleadings are not merged and each action retains its own
identity. SCRCP Reporter's notes following Rule 42. See also Wright and Miller, Federal Practice and
Procedure § 2382 (1971). The merger of actions under consolidation is never so complete as to deprive any
party of a substantial [**368] right. Moore's Federal Practice, § 42.02 at 42-28 (1991). This Court has
repeatedly held venue in the county of the defendant's residence is a substantial right. Chestnut v. Reid, 299
[*402] S.C. 305, 384 S.E.2d 713 (1989). Therefore, consolidation should not be deemed to create multiple
defendants under the venue statutes so that the county of any defendant or the county designated by the
SCTCA is proper. 2 Thus, proper venue for the suit against the defendant is Lexington County.


In Chestnut v. Reid, 299 S.C. 305, 384 S.E.2d 713 (1989), we held when a defendant asserts his right to
have venue in the county of his residence, it is a matter of law and not discretion. Therefore, since Oliver's
residency is not disputed, it was error not to transfer venue to Lexington County.


This decision does not preclude the plaintiff from bringing a subsequent motion pursuant to § 15-7-100 to
change venue to Richland County based on the convenience of witnesses and the promotion of justice. Such
a motion would be left to the discretion of the lower court.


REVERSED AND REMANDED.


GREGORY, C.J., and HARWELL, CHANDLER and FINNEY, JJ., concur.


1 Prior to Rule 42, consolidation was possible without the consent of the parties only where the actions
could have been joined. There was no consolidation of actions with merely a common question or fact.
McKinney v. Greenville Ice and Fuel Company, 232 S.C. 257, 101 S.E.2d 659 (1958).


2 Although we are aware joinder may have been appropriate in this case, that avenue was not chosen by the
plaintiff.
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433 S.E.2d 902


315 S.C. 339


Henry C. KEELS, Jr., and Keels Music Company, Inc., Respondents, v. B.J. PIERCE, Appellant.


No. 2036.


Court of Appeals of South Carolina.


Heard April 20, 1993.


Decided June 21, 1993.


Rehearing Denied Aug. 19, 1993.


[*903] [**340] Hugh L. Willcox, Jr., and W. Reynolds Williams, both of Willcox, McLeod, Buyck, Baker
& Williams, Florence, for appellant.


David W. Keller, Jr., of McGowan, Keller, Eaton & Stewart, Florence, for respondents.


PER CURIAM:


In September 1990, Henry C. Keels and Keels Music Company, Inc. (collectively referred to as "Keels")
brought an action against B.J. Pierce for foreclosure of a real estate mortgage and a security interest in
related personal property (a [**341] mobile home park, mobile homes, vehicles, and equipment). Pierce
answered with a general denial and an affirmative defense based upon waiver of the right to accelerate the
debt.


In January 1991, Pierce brought a separate action against Keels alleging breach of an express warranty,
breach of implied warranties of merchantability and fitness for a particular purpose, violation of the South
Carolina Unfair Trade Practices Act, S.C.Code Ann. § 39-5-10 to -560 (1985), for alleged deceptive acts in
the sale of the park, and fraud arising out of the sale of the mobile home park. In February 1991, Pierce
moved to amend his answer in the first action to allege that the parties agreed to modify the terms of the
financing agreement for the sale of the park. In March 1991, Pierce moved to consolidate the two actions for
discovery and trial purposes, and sought a continuance of the foreclosure action.


On March 27, 1991, the case was called for a merits hearing on the foreclosure action. The trial court denied
all of Pierce's motions and proceeded with trial of Keels's claims. The court ordered judgment for Keels and
Pierce appeals. We affirm.


1. Pierce first contends the trial court erred in denying his motion to consolidate the two cases. He asserts his
claims in the second action were permissive counterclaims for which he would have waived a jury trial had
he raised them in his answer. See, e.g., C & S Real Estate Services, Inc. v. Massengale, 290 S.C. 299, 350
S.E.2d 191 (1986), modified on other grounds, Johnson v. South Carolina National Bank, 292 S.C. 51, 354
S.E.2d 895 (1987); John D. [*904] Hollingsworth on Wheels v. Arkon Corp., 273 S.C. 461, 257 S.E.2d
165 (1979). Thus, he claims, he had no choice but to bring a separate action, which for convenience and
economy's sake should have been consolidated with the first action under Rule 42, SCRCP.
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In our opinion, Rule 13, SCRCP, does not place a pleader in this dilemma. If it is uncertain whether a
counterclaim is compulsory or permissive, the pleader may simply plead the claim and make demand for a
jury trial on it. If it is compulsory, he retains his right to a jury trial. See Johnson v. South Carolina National
Bank, 292 S.C. 51, 354 S.E.2d 895 (1987). If it is permissive, the court, on its own motion or the motion of
the pleader, may order a separate trial of the counterclaim pursuant to Rule 42(b) to avoid prejudice[**342]
to the pleader's right to a jury trial. See Rule 13(i), SCRCP. The rule laid out in Hollingsworth, supra, and
Massengale, supra, applies only when it is clear the counterclaim is permissive. In that situation, the pleader
is on notice that asserting an obviously permissive counterclaim, which under the Rule 13 could be asserted
in a separate jury trial, waives the right to trial by jury by operation of law. However, if uncertainty exists,
the pleader does not waive his right to a jury trial if the court later decides the claim is permissive. The right
of trial by jury is highly favored, and waivers of the right are always strictly construed and not lightly
inferred or extended by implication. In re Gilliland, 248 N.C. 517, 103 S.E.2d 807 (1958). In absence of an
express agreement or consent, a waiver of the right to a jury trial will not be presumed. Id.


Consolidation under Rule 42(a), SCRCP, may be ordered whenever actions involving a common question
of law or fact are pending before the court. Ellis by Ellis v. Oliver, 307 S.C. 365, 415 S.E.2d 400 (1992).
Under a consolidation order, the parties and the pleadings are not merged, and each action retains its own
identity. Id. Consolidation is within the broad discretion of the trial court. Worthy v. Chalk, 44 S.C.L. (10
Rich.) 141 (1856). The moving party has the burden of persuading the court that consolidation is desirable.
Prudential Insurance Co. v. Marine National Exchange Bank, 55 F.R.D. 436 (E.D.Wis.1972). An appellate
court will not disturb a trial court's ruling on a motion to consolidate absent an abuse of discretion.
Winchester v. United Insurance Co., 231 S.C. 288, 98 S.E.2d 530 (1957).


We assume, without deciding, that Pierce's claims in the second action were permissive counterclaims under
the logical relation test adopted by our Supreme Court in North Carolina Federal Savings & Loan Ass'n. v.
DAV Corp., 298 S.C. 514, 381 S.E.2d 903 (1989), and First-Citizens Bank & Trust Co. v. Hucks, 305 S.C.
296, 408 S.E.2d 222 (1991). As permissive counterclaims, they would still be available to Pierce in his
second action, subject to the defenses of res judicata or collateral estoppel. 1


[**343] With these principles in mind, we hold the trial court's decision denying the motion to consolidate
was not an abuse of discretion and did not work any prejudice to Pierce.


2. Pierce next argues the trial court erred in refusing to allow him to amend his answer in the first action to
allege an additional affirmative defense--"reformation" of the sales contract note and mortgage. Pierce did
not proffer a proposed amended answer to the trial court or include it in the record on appeal. The trial court
did not rule on whether Keels would have been prejudiced by allowing the amendment and in fact gave no
explicit reasons for its ruling.


From the testimony, however, it is apparent that Pierce claimed the parties reached an accord and
satisfaction, substituting a new agreement which allowed Pierce to make certain adjustments in the amounts
due under the promissory notes he executed in favor of Keels. Pierce asserts that he performed his part
[*905] of the new bargain by tendering to Keels a check for the adjusted amount, although Keels ultimately
returned the check without negotiating it.


We reject Pierce's argument for two reasons. First, to constitute good tender, the law requires payment to be
in money, for the proper amount due, made to the proper person, at the proper place. Anderson v. Citizens
Bank, 294 S.C. 387, 365 S.E.2d 26 (Ct.App.1987), overruled on other grounds, Ward v. Dick Dyer &
Associates, 304 S.C. 152, 403 S.E.2d 310 (1991). A check is not tender. Id. Second, even if the tendered
check had been sufficient, an agreement between the parties is an essential element of accord and
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satisfaction. Seigler v. Yeargin Construction Co., 290 S.C. 383, 350 S.E.2d 518 (Ct.App.1986). Where
there is no meeting of the minds there is no accord. Id. The evidence conflicted on whether the parties
agreed to modify their agreement, and the trial court resolved that conflict against Pierce.


Accordingly, any error in denying leave to amend the answer was harmless. Pierce was allowed to try the
issue over Keels's objection, and the evidence he presented did not establish an accord and satisfaction as a
matter of law.


3. Pierce next argues that the trial court erred in finding that the payments were not made as required by the
notes. Pierce's argument is based upon his contention that the parties had modified the note and that he had
fully performed [**344] under the modification. As discussed above, however, Pierce did not establish an
agreement to modify his performance, and his tender of a check was insufficient to constitute tender under
any new agreement, as a matter of law. Accordingly, this issue has no merit. Furthermore, the record amply
supports the trial court's ruling that Pierce was in default under both promissory notes.


4. Finally, Pierce argues that the trial court erred in ordering foreclosure in circumstances where the validity
of the underlying debt was hotly contested and the subject of pending litigation. Again, Pierce's argument is
based upon his contention that the parties had modified the note and that he had fully performed so as to
extinguish the underlying debt. As noted above, this issue has no merit.


For the reasons stated, the judgment is


AFFIRMED.


1 Were the counterclaims compulsory, Pierce would be required to assert them under Rule 13(a), SCRCP,
or seek leave to amend to assert them under Rule 13(f), SCRCP. He did neither.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF LEXINGTON 
 
Dennis Gilpatrick, 
                                  
                                           Plaintiff, 
 
v. 
 


Gregory Lucas, 
      Defendant. 
 


IN THE COURT OF COMMON PLEAS 
 


 


CASE NO:  
 


            
 
                 SUMMONS          


  


 
YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of 


which is herewith served upon you, and to serve a copy of your answer to this Complaint upon 


the subscriber at the address shown below within thirty (30) days after service hereof, exclusive 


of the day of such service. If you fail to answer the Complaint, judgment by default will be 


rendered against you for the relief demanded in the Complaint. 


 


Date: July 1, 2022      By: /s/ Rolf M. Baghdady 


        Rolf M. Baghdady (SC Bar # 0464) 


        ROLF M. BAGHDADY, P.A. 


        118 Cobblestone Court 


        Chapin, S.C. 29036-9705 


        (803) 345-7653 


        rolf@rolfbaghdady.com 


        ATTORNEY FOR PLAINTIFF 
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Page 1 of 3 


STATE OF SOUTH CAROLINA 


COUNTY OF LEXINGTON 


Dennis Gilpatrick, 


 Plaintiff, 


v. 


Gregory Lucas, 
 Defendant. 


IN THE COURT OF COMMON PLEAS 


CASE NO: 


COMPLAINT        


By and through undersigned counsel, Rolf M. Baghdady, the Plaintiffs allege upon information and 


belief:  


PARTIES, JURISDICTION, AND VENUE 


1. The Plaintiff Dennis Gilpatrick is a resident and citizen of Lexington County with an


address of 117 Noah Lucas Road, Lexington, SC 29073.


2. The Defendant Gregory Lucas is a resident and citizen of Wyoming, with a mailing address


of 536 East 12th Street, Casper, Wyoming 82601.


3. The Defendant entered into a residential lease/purchase agreement on November 28, 2014


with Plaintiff Dennis Gilpatrick and Kristin Gilpatrick for the property known as 117 Noah


Lucas Road, Lexington, SC 29073, which includes a residence and approximately 2 acres


of property. (Copy attached as Exhibit A.)


4. Defendant has failed and refused to sell the contracted property to Plaintiff and attempted to


terminate and/or re-negotiate the contract multiple times.


5. Plaintiff has fulfilled his obligations under the contracted agreement, as well as made


significant improvements to the property, and is entitled to purchase the property from the
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Page 2 of 3 
 


Defendant. 


6.  Subject matter jurisdiction is proper in the Lexington County Court of Common Pleas for 


  


 this action for enforcement of the real estate contract between the Defendant and the 


 Plaintiff. 


7. Venue is proper on this suit because the real estate at issue is in Lexington County, South 


 Carolina 


8. The real property at issue is described on the Lis Pendens associated with this action. 


FOR FIRST CAUSE OF ACTION – SPECIFIC PERFORMANCE 


9.  Each and every allegation contained in paragraphs 1-8 above is repeated and re-alleged as 


 though fully set forth herein. 


10.     Plaintiff is entitled to an order of specific performance of Defendant conveying the real 


 property to Plaintiff.  


FOR SECOND CAUSE OF ACTION – DAMAGES 


11. Each and every allegation contained in paragraphs 1-10 above is repeated and re-alleged as 


 though fully set forth herein. 


12.  Plaintiff is entitled to recover damages for breach of contract for the amount of payments 


 that he has made under the contract and for the improvements that he has made to the 


 property, both in materials and in labor, as well as the costs of this action.  


WHEREFORE, Plaintiff prays that the Court will enter an Order as follows: 


 


1. Enter an order of specific performance ordering the Defendant to convey the property to 


 Plaintiff;   


2. Enter judgment for Plaintiff against Defendant for damages for breach of contract; 


 3.  For the costs of this action; 
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 4. For such other and further relief as may be just and proper. 


 


Date: July 1, 2022      By: /s/ Rolf M. Baghdady 


        Rolf M. Baghdady (SC Bar # 0464) 


        ROLF M. BAGHDADY, P.A. 


        118 Cobblestone Court 


        Chapin, S.C. 29036-9705 


        (803) 345-7653 


        rolf@rolfbaghdady.com 


        ATTORNEY FOR PLAINTIFF 
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THE STATE OF SOUTH CAROLINA 


In The Court of Appeals 
_________ 


 APPEAL FROM LEXINGTON COUNTY 


Court of Common Pleas 


James O. Spence, Circuit Court Judge 
_________ 


Case No. 2022-CP-32-02217 
_________ 


Dennis Gilpatrick………………………………………….Appellant, 


v. 


Gregory Lucas……………………….Respondent. 


Appellate Case No. 2025-001607 


_________ 


INITIAL BRIEF OF APPELLANT 


October 24, 2025     s/ Rolf M. Baghdady 
Rolf M. Baghdady / SC Bar # 0464 
Rolf M. Baghdady, P.A. 
118 Cobblestone Court 
Chapin, S.C. 29036-9705 
(803) 345-7653
E-mail: rolf@rolfbaghdady.com
Attorney for Appellant


Oct 24 2025
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DECEMBER 1, 2023 AND RECORDED DECEMBER 6, 2023 WAS  
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STATEMENT OF ISSUES ON APPEAL  
  


1. Did the Master err in failing to find Kristin Gilpatrick, Plaintiff Dennis Gilpatrick’s 


former spouse, had a one-half (½) real estate interest in the right of redemption in the 


Installment Land Sale Contract that she could and did convey to Plaintiff Dennis 


Gilpatrick by quit claim deed that he now owns? 


2. Did the Master err in failing to find that Kristin Gilpatrick’s transfer of the one-half (½) 


real estate interest under quit claim deed dated December 1, 2023 and recorded December 


6, 2023 was  subsequent to any agreement or court action to which Plaintiff Dennis 


Gilpatrick was a party?  


3. Did the Master fail to find that Installment Sale Contracts are similar to mortgages in 


their right of redemption in South Carolina affording the owner, Plaintiff Dennis 


Gilpatrick, of what was Kristin Gilpatroick’s one-half (½) of an equity of redemption in 


an Installment Land Sale Contract to redeem a default by paying the amount due before a 


foreclosure sale?  


4. Did the Master err in failing to credit all payments Plaintiff Dennis Gilpatrick made to 


Defendant Gregory Lucas to the amount due for Kristin Gilpatrick’s interest under the 


Installment Land Sale Contract?  


5. Did the Master err in finding there was any inequitable conduct by Plaintiff Dennis 


Gilpatrick after he became the owner by quit claim of Kristin Gilpatrick’s one-half (½)  


interest?  


6. Did the Master err in applying a general breach of contract standard in reviewing the  
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facts related to the novation instead of the heightened burden of proof on the Landlord/  


Seller Defendant Gregory Lucas, thereby seeking to deprive the Buyer/Tenant, Plaintiff 


Dennis Gilpatrick, of his equity interest, in determining his conduct to be inequitable?  


7. Did the Master err in determining that Plaintiff Dennis Gilpatrick is not entitled to 


specific performance of Kristin Gilpatrick’s one-half (½) interest for failure to pay the 


redemption amount before a foreclosure sale?  


8. Did the Master err in finding failure to pay taxes or rental insurance was a material 


default? 


9. Did the Master err in finding that the filing of the lis pendens was malicious prosecution 


and abuse of process?  


STATEMENT OF THE CASE 
 


The proceedings in this case began with a Rule to Vacate in Swansea Magistrate’s Court, 


Plaintiff Gregory Lucas v. Defendant Dennis Gilpatrick (2022-CV-321100077). That case was 


dismissed in favor of Defendant Dennis Gilpatrick. Thereafter, the case was followed by the 


filing of the action in this appeal in the Court of Common Pleas captioned as Plaintiff Dennis 


Gilpatrick v. Defendant Gregory Lucas (2022-CP-32-02217) filed on July 1, 2022 [Index] which 


sought specific performance or damages for breach of the Installment Land Sale Contract over 


approximately two (2) acres of real property to include a mobile home located at 117 Noah 


Lucas Road described on the lis pendens. Defendant Gregory Lucas answered and 


counterclaimed, denying Plaintiff Dennis Gilpatricks claims, claiming entitlement to declaratory 


judgement as to its novation and termination, and seeking rents as damages. Defendant Gregory 


Lucas’s filed his Rule to Vacate in Magistrate’s Court July 19, 2022 [Index]. 


 The Magistrate’s Court Rule to Vacate matter was transferred to a Circuit Court case  
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captioned as Gregory Lucas v. Dennis James Gilpatrick, Civil Action No:2022-CP-32-02944. 


Both Circuit Court actions were consolidated into Dennis Gilpatrick v. Gregory Lucas (2022-CP-


32-02217) [Order of Consolidation]. Order of Reference was filed on December 8, 2023 [order 


of reference]. 


 The matter was tried May 21, 2025 and judgment was entered July 30, 2025 denying 


Plaintiff Dennis Gilpatrick specific performance and finding for Defendant Gregory Lucas for 


declaratory judgment that and there was a novation of the Installment Land Sale Contract into a 


month-to-month tenancy, granting a writ of ejectment (not at issue on this appeal), judgment for 


damages in the amount of $30, 600 against Plaintiff Gilpatrick for unpaid rent, and canceling 


cancellation of the lis pendens [Order]. The Notice of Appeal was filed August 11, 2025 [Notice 


of Appeal]. 


STANDARD OF REVIEW 


Appellate Court scope of review for equitable action is the authority to find facts in accordance 


with its own view of the preponderance of the evidence. Townes Associates, Ltd. v. City of 


Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976). 


ARGUMENTS 
 


I. BECAUSE KRISTIN GILPATRICK, PLAINTIFF DENNIS GILPATRICK’S 
FORMER SPOUSE, HAD A ONE-HALF (½)  REAL ESTATE INTEREST IN THE 
RIGHT OF REDEMPTION IN THE INSTALLMENT LAND SALE CONTRACT 
THAT SHE COULD AND DID CONVEY TO PLAINTIFF DENNIS GILPATRICK 
BY QUIT CLAIM, THE MASTER ERRED IN FAILING TO FIND THAT 
PLAINTIFF DENNIS GILPATRICK OWNS THAT RIGHT OF REDEMPTION.  


  
 Kristin Gilpatrick, Plaintiff Dennis Gilpatrick’s former spouse, and Plaintiff Dennis 


Gilpatrick each obtained a real property interest in the Installment Land Sale Contract at 


issue [Installment Land Sale Contract]. In South Carolina Residential Land Sale  
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Contracts, the purchaser/tenant has a right of redemption. Lewis v. Premium Inv. Corp., 


351 S.C. 167, 568 S.E.2d 361 (S.C. 2002). Plaintiff’s former spouse, Kristin Gilpatrick, 


could transfer the right of redemption. S.C. Code § 36-2-210 State v. Laval, 4 McCord 


336 (1827). Plaintiff Dennis Gilpatrick acquired her right of redemption. [Quitclaim 


Deed]. 


II. BECAUSE KRISTIN GILPATRICK’S TRANSFER OF THE  ONE-HALF (½)   
REAL ESTATE INTEREST UNDER QUIT CLAIM DEED DATED DECEMBER 1, 
2023 AND RECORDED DECEMBER 6, 2023 WAS  SUBSEQUENT TO ANY 
AGREEMENT OR COURT ACTION TO WHICH PLAINTIFF DENNIS 
GILPATRICK WAS A PARTY, THE MASTER ERRED IN FAILING TO FIND THE 
FACT OF HIS PROPER OWNERSHIP OF THAT INTEREST.  
 


 There was no court action or agreement among the parties in dispute that were 


adverse to the real estate interest Kristin Gilpatrick conveyed to Plaintiff Dennis 


Gilpatrick by quitclaim deed dated December 1, 2023 and recorded December 6, 2023 


[Quitclaim][The Record]. No novation exist because Plaintiff Dennis Gilpatrick’s former 


spouse, Kristin Gilpatrick, was a necessary party to any novation of the contract and she 


was not a party to the month-to-month rental agreement between Plaintiff Dennis 


Gilpatrick and Defendant Gregory Lucas. “A novation is an agreement between all 


parties concerned for the substitution of a new obligation between the parties with the 


intent to extinguish the old obligation.” Wayne Dalton Corp. v. Acme Doors, Inc., 302 


S.C. 93 , 96, 394 S.E.2d 5, 7 (Ct.App. 1990) (citing Ophuls & Hill, Inc. v. Carolina Ice & 


Fuel Co., 160 S.C. 441 , 158 S.E. 824 (1931); Moore v. Weinberg, 373 S.C. 209, 644 


S.E.2d 740 (S.C. App. 2007). 


 The deed itself indicates that the right was intended to have been conveyed at the 


divorce, however, the right was not conveyed at that time and conveyance did not take  
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place until December 1, 2023 [Quitclaim Deed].  


III. BECAUSE INSTALLMENT LAND SALE CONTRACTS ARE SIMILAR TO 
MORTGAGES IN THEIR RIGHT OF REDEMPTION IN SOUTH CAROLINA IT 
AFFORDS THE OWNER, PLAINTIFF DENNIS GILPATRICK, OF WHAT WAS 
KRISTIN GILPATROICK’S ONE-HALF (½) INTEREST OF AN EQUITY OF 
REDEMPTION IN THE INSTALLMENT LAND SALE CONTRACT, THE 
MASTER ERRED IN FAILING TO FIND PLAINTIFF DENNIS GILPATRICK  
HAD THE RIGHT TO REDEEM THE DEFAULT BY PAYING THE AMOUNT 
DUE BEFORE A FORECLOSURE SALE. 
 


 South Carolina courts have long recognized that the relationship between vendor 


and vendee in an installment land contract is analogous to that of mortgagee and 


mortgagor. In Lewis v. Premium Inv. Corp., 351 S.C. 167, 568 S.E.2d 361 (S.C. 2002), 


the Supreme Court of South Carolina held that courts of equity may relieve a defaulting 


purchaser from a strict forfeiture provision in an Installment Land Sale Contract and 


provide an opportunity for redemption when equity so demand and equity so demands 


in this case because there is no evidence of any inequitable conduct by Kristin 


Gilpatrick [The Record]. Therefore, Dennis Gilptrick has the right to redeem what was 


once her right.  


IV. BECAUSE KRISTIN GILPATRICK AND HER GRANTEE WITH HER RIGHT OF 
POSSESSION MADE PAYMENTS REQUIRED UNDER THE INSTALLMENT 
LAND SALE CONTRACT, THE MASTER ERRED IN FAILING TO CREDIT ALL 
PAYMENTS PLAINTIFF DENNIS GILPATRICK MADE TO DEFENDANT 
GREGORY LUCAS TO THE AMOUNT DUE FOR HER INTEREST UNDER THE 
INSTALLMENT LAND SALE CONTRACT .  


 
 South Carolina law provides that tenants in common each hold an undivided interest 


in the property, which entitles every cotenant to use and possess the entire property in 


common with the others, 


“In the case of cotenancy as in instant case, each tenant has the right in common with a 
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cotenant to possession of the premises held in common and the possession of one is 


considered the possession of all. The occupancy of the common property by one of the 


cotenants is entirely consistent with the existence of the cotenancy and a recognition of 


the rights of the other cotenants to share the possession.” Horne v. Cox, 237 S.C. 41, 115 


S.E.2d 513 (S.C. 1960), 515. Therefore, Kristin Gilpatrrick and the grantee of her 


interest, Plaintiff Dennis Gilpatrick, had up until the writ of eviction the right to full 


possession of the property superior to that of Defendant Gregory Lucas.  


 Furthermore, the grantee of Kristin Gilpatrick’s right to possession, Plaintiff Dennis 


Gilpatrick, is entitled to credit for one-half (½)  all rents paid for her one-half (½) interest 


to Defendant Gregory Lucas in the total amount to be credited to the purchase price of 


$77,775.00, and this includes a deposit of $8,000.00 of which $64,425.00 is credited to 


the purchase price of the property [Plaintiff’s Exhibit 2][Trial Tr. 32:1 – 33:9][Trial Tr. 


49:8-20]. 


V. BECAUSE THERE WAS NO INEQUITABLE CONDUCT BY PLAINTIFF 
DENNIS GILPATRICK AFTER HE BECAME THE OWNER BY QUIT CLAIM OF 
KRISTIN GILPATRICK’S ONE-HALF (½) INTEREST, THE MASTER ERRED  IN 
FINDING THERE WAS INEQUITABLE CONDUCT BY PLAINTIFF DENNIS 
GILPATRICK WITH RESPECT TO THAT INTEREST.  
 


 All of the Master’s findings of Plaintiff Dennis Gilpatrick’s inequitable conduct 


occurred prior to his acquisition of Kristin Gilpatrick’s interest [Master’s Order][Record]. 


VI. BECAUSE  THE MASTER APPLIED A GENERAL BREACH OF CONTRACT 
STANDARD IN REVIEWING THE FACTS RELATED TO THE NOVATION AND 
DETERMINING THAT PLAINTIFF DENNIS GILPATRICK’S CONDUCT WAS 
INEQUITABLE  INSTEAD OF THE HEIGHTENED BURDEN OF PROOF ON 
THE LANDLORD/SELLER DEFENDANT GREGORY LUCAS SEEKING TO 
DEPRIVE THE BUYER/TENANT, PLAINTIFF DENNIS GILPATRICK, OF HIS 
EQUITY INTEREST, THE MASTER ERRED. 
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 Novation extinguishing a right of redemption requires strict scrutiny into the unfair 


treatment of the tenant. Defendant Gregory Lucas’s unilateral refusal to accept payments 


absent the so-called novation and his unilateral declaration that he would not honor the 


contract triggers an unfavorable view of his attempt to deprive Plaintiff Dennis Gilpatrick 


of his right of redemption. Persuasively, North Carolina's public policy does not look 


favorably upon efforts to deprive a debtor and mortgagor of real property of his equity of 


redemption. See Wilson v. Fisher, 148 N.C. 535, 62 S.E. 622, 624 (1908) (holding, inter 


alia, that agreement between debtor and creditor to waive debtor's equity of redemption 


is void). Banks v. Hunter, 251 N.C. App. 528, 796 S.E.2d 361 (N.C. App. 2017), 367. 


 Assuming arguendo, even if an abusive threat of litigation could constitute a 


peppercorn of consideration in a regular contract, in this instance it would be 


unconscionable to put an economically disadvantaged tenant in a particularly weak 


situation in light of the emotional and financial difficulties which were brought about due 


to his divorce. Oklahoma law persuasively holds “… a subsequent release or waiver of 


the equity of redemption will be sustained if supported by a sufficient consideration in the 


absence of fraud, oppression and undue advantage.” Haynes v. Rosenfield, 99 Okla. 158, 


225 P. 975, (1924). 


VII. BECAUSE THE MASTER DETERMINED THAT PLAINTIFF DENNIS 
GILPATRICK IS NOT ENTITLED TO SPECIFIC PERFORMANCE OF KRISTIN 
GILPATRICK’S  ONE-HALF (½) INTEREST FOR FAILURE TO PAY ANY SUMS 
DUE PRIOR TO THE THEIR DETERMINATION AND OPPORTUNITRY FOR  
THE REDEMPTION AMOUNT BEFORE A FORCLOSURE SALE, THE MASTER 
ERRED.  


 
 Logically, requiring full performance prior to a right to redeem and obtain specific 


performance would destroy the right of redemption afforded to tenant/purchasers in  
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residential installment land sale agreements.  


VIII. BECAUSE ANY FAILURE TO MAINTAIN RENTAL INSURANCE OR PAY 
TAXES WAS NOT A MATERIAL DEFAULT, THE MASTER ERRED. 


 
 There is uncertainty as to whether or not there was a lapse in renter’s insurance that 


was a covenant of the agreement. However, in any case, there was no claim made against 


the renter’s insurance [Trial Tr. 29:16 – 30:4]. Defendant argues there was a lapse [Trial 


Tr. 104:15-20]. [Defendant’s Exhibit 4] Even assuming arguendo that the renter’s 


insurance lapsed, such a failure was not a material breach and there were no damages.  


 Plaintiff Dennis Gilpatrick either made all of the tax payments or they were waived 


during the relevant time period [Trial Tr. 30:9-14]. Defendant Gregory Lucas testified  


that Plaintiff did not pay the 2019 taxes as required by the Month-to-Month Lease 


[Defendant’s Trial Exhibit Number 12][Trial Tr. 125:8 – 126:21]. Assuming arguendo 


some amount was due, that any dispute as to small amount of taxes due is not a material 


breach. 


 There was no material breach of contract by way of lapse in renter’s insurance 


coverage, nor was there a material breach for failure to pay taxes. "A breach of contract 


claim warranting rescission of the contract must be so substantial and fundamental as to 


defeat the purpose of the contract." Brazell v. Windsor, 384 S.C. 512, 516-17, 682 S.E.2d 


824, 826 (2009). "Thus, a rescission will not be granted for a minor or casual breach of a 


contract, but only for those breaches which defeat the object of the contracting parties." 


Rogers v. Salisbury Brick Corp., 299 S.C. 141, 143-44, 382 S.E.2d 915, 917 (1989). 


Palmetto Mortuary Transp., Inc. v. Knight Sys., Inc., 424 S.C. 444, 818 S.E.2d 724 (S.C. 


2018). Therefore, any damages may be redeemed in connection with the right of  
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redemption.  


IX. BECAUSE THE FILING OF THE LIS PENDENS WAS NOT MALICIOUS 
PROSECUTION AND ABUSE OF PROCESS, THE MASTER ERRED IN SO 
FINDING.  
 


 The filing of the Lis pendens is legitimate because it is authorized under S.C. Law in 


cases such as these. SC Code § 15-11-10.  


 In any case, the notice of pendency is not a lien or encumbrance; it is merely a notice 


to refer to the pleadings on file which show the actual terms of the Residential Lease- 


Purchase Agreement and the record title and, therefore, discloses the issues in the 


pending litigation, particularly the “approx. 2 acres,” which was handwritten in the 


Residential Lease-Purchase Agreement and the four (4) acres reflected in the property’s 


record title and in Plaintiff Dennis Gilpatrick’s lis pendens. The purpose of a notice of 


pendency of an action is to inform a purchaser or encumbrancer that a particular piece of 


real property is subject to litigation. Shelley Constr. Co. v. Sea Garden Homes, Inc., 287 


S.C. 24, 336 S.E.2d 488 (Ct.App. 1985); Wooten v. Seanch, 187 S.C. 219, 196 S.E. 877 


(1938); Pond Place Partners, Inc. v. Poole, 351 S.C. 1, 567 S.E.2d 881 (S.C. App. 2002). 


 The filing of a Lis pendens is absolutely privileged. “… the filing of a lis pendens 


is ABSOLUTELY privileged in South Carolina. The filing of a lis pendens enjoys the 


absolute privilege accorded to judicial proceedings.” Pond Place Partners, Inc. v. Poole, 


351 S.C. 1, 567 S.E.2d 881 (S.C. App. 2002) [emphasis in original]. 


CONCLUSION 


 For the reasons stated above, this Court of Appeals should:  


1.  Reverse of the judgment denying specific performance as to the one-half (½) interest of  
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2. Kristin Gilpatrick under the Installment Land Sale Contract conveyed to Plaintiff Dennis 


Gilpatrick dated December 1, 2023 and recorded December 6, 2023;  


3. Reverse of the finding that there was any malicious prosecution or abuse of process in the 


filing of the lis pendens;  


4. Reverse the judgment granting damages to Defendant Gregory Lucas for rents in the sum 


of $30,600.00;  


5. Remand the case to the Master-in-Equity to determine the amount due Plaintiff Dennis 


Gilpatrick for loss of use of the one-half (½) interest of the real property conveyed from 


Kristin Gilpatrick, net any sums remaining due under the right of redemption under the 


Installment Land Sale Contract and enter damages for that amount against Defendant 


Gregory Lucas; and, 


6. Order transfer of a one-half (½) interest in the property described as 117 Noah Lucas 


Road from Defendant Gregory Lucas to Plaintiff Dennis Gilpatrick.  


 


Respectfully submitted,  


  
October 24, 2025             /s/ Rolf M. Baghdady     


Rolf M. Baghdady / SC Bar # 0464 
Rolf M. Baghdady, P.A 
118 Cobblestone Ct. 
Chapin, SC 29036-9705  
(803) 345-7653 
E-mail: rolf@rolfbaghdady.com 
Attorney for Appellant  
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


_________ 
 


 APPEAL FROM LEXINGTON COUNTY 
Court of Common Pleas 


 
James O. Spence, Circuit Court Judge 


_________ 
 


Case No. 2022-CP-3202217 
_________ 


 
Dennis Gilpatrick………………………………………….Appellant, 


 
v. 
 


Gregory Lucas……………………….Respondent. 
 


Appellate Case No. 2025-001607  
 


_________ 
 


MOTION TO REMAND 


 
 
      Appellant Dennis Gilpatrick, by and through undersigned counsel, filed his Initial Brief 


and Designation of Matters to be included in the Record on Appeal on October 24, 2025. 


Respondent Gregory Lucas’s Initial Brief was due November 24, 2025; however, Appellant has 


not yet received Respondent’s Initial Brief (S.C. App. Ct. R. 208). Since that time, the Honorable 


James O. Spence, Master-in-Equity for Lexington County, reviewed submissions including  


Appellant’s motion  for reconsideration (attached as Exhibit, pages 3-80) including the 


Appellant’s Initial Reply Brief (attached as Exhibit, pages 67-80) and vacated an Order 


dismissing the appeal with the statement: “The Court takes full responsibility for this error” 


(attached as Exhibit, pages 1-2).  







 Based on the Honorable James O. Spence’s acknowledgement of error, the Appellant 


moves the Court of Appeals to exercise its discretion to remand the case to the Honorable James 


O. Spence Master- in-Equity for reconsideration of the matters raised in the case. “Upon the 


failure of respondent to timely file a brief, the appellate court may take such action as it deems 


proper.” S.C. App. Ct. R. 208.  


 The Court of Appeals may take such action with an appeal as it deems proper, even 


reversal. “Respondent Turner did not file a brief with this Court. Her failure to do so allows this 


Court to take such action upon the appeal as it deems proper. This failure alone would justify a 


reversal.” Turner v. Santee Cement Carriers, Inc., 282 S.E.2d 858, 277 S.C. 91 (S.C. 1981), 96. 


 Wherefore, Appellants move the Court of Appeals to remand the appeal back to the 


Honorable James O. Spence, Master-in-Equity for Lexington County, to reconsider the matters 


raised in the case.  


 
December 10, 2025                                                                   s/ Rolf M. Baghdady 


Rolf M. Baghdady / SC Bar # 0464 
Rolf M. Baghdady, P.A. 
118 Cobblestone Court 
Chapin, S.C. 29036-9705 
 (803) 345-7653 
 E-mail: rolf@rolfbaghdady.com 
 Attorney for Appellant  
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_________ 
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v. 
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Appellate Case No. 2025-001607  
 


_________ 
 


PROOF OF SERVICE 


 
 
     I certify that I have served the MOTION TO REMAND on Gregory Lucas by sending a copy 
via e-mail to his attorney of record, Theodore von Keller, at ted@crawfordvk.com on December 
11, 2025.  
 
 
 
December 11, 2025                                                                    s/ Rolf M. Baghdady 


Rolf M. Baghdady / SC Bar # 0464 
Rolf M. Baghdady, P.A. 
118 Cobblestone Court 
Chapin, S.C. 29036-9705 
 (803) 345-7653 
 E-mail: rolf@rolfbaghdady.com 
 Attorney for Appellant  


 






