From: Peggy McComb

To: Court Of Appeals Filings

Cc: Brad Martin; J. Michael Baxley; Laura Teer; Greg Studemeyer; Ryan Studemeyer; Carol Dudley;
heather@studemeyerlawfirm.com

Subject: RE: Stivers Brothers v. Peacock Automotive - Appellant Case No. 2025-000063

Date: Thursday, December 11, 2025 9:02:05 AM

Attachments: App Obiection to Motion to Supplement Record 12.11.25.pdf

Proof of Service Obiection to Supp Record 12.11.25.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,

Attached please find Appellants’ Objection to Respondent’s Motion to
Supplement the Record on Appeal and Proof of Service in the above
matter.

Counsel of record are copied on this email and are being served via USPS
as well.

Thank you for your assistance.

Peggy McComb

Legal Assistant

Bradford Neal Martin & Associates, PA
P.O.Box 10410

Greenville, SC 29603

330 E. Coffee Street, Suite 5008
Greenville, SC 29601

Office: 864.552.9990

Direct: 864.659.0367
pmccomb@bnmlaw.com

www.bnmlaw.com

CONFIDENTIALITY NOTICE:

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy, forward or disseminate this message or any part of it. If
you have received this message in error, please notify the senderimmediately either by
telephone or by reply to this e-mail and delete and destroy all copies of this message.
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THE STATE OF SOUTIH CAROLINA
In The Court of Appeals

APPEAL FROM RICHL.AND COUNTY
Court of Common Pleas
The Hon. B. Alex Hyman, Circuit Court Judge

Case No. 2020-CP-40-01934
Appellate Case No. 2025-000063

Stivers Brothers AULOMOTIVE, TNC. evvvevrerrormemssrsssessssesssesssesssrsssssosscssssnecsissesssanesses. RESpONdeNt,
V.

- W. Warner Peacock and Peacock Automotive, LLC. ..., Appellants,

APPELLANTS> OBJECTION TO RESPONDENT’S
MOTION TO SUPPLEMENT THE RECORD ON APPEAL

Bradford N. Martin, Esq. (SC Bar No, 3658)
Laura W. H. Teer, Esq. (SC Bar No. 16698)
Bradford Neal Martin & Associates, PA
Post Office Box 10410

Greenville, South Carolina 29603
864.552.9990

ATTORNEYS FOR APPELLANTS
W. WARNER PEACOCK AND PEACOCK
AUTOMOTIVE, LL.C






Respondent Stivers argues that Rule 212(b), SCACR allows supplementation of the Record
on Appeal at any time prior to argument with leave of the Court. Respondent overlooks that Rule
212 is subject to the limitations of Rules 209(b), SCACR (*. . . the Designation may only propose
to include . . . materials which may be properly included in the Record on Appeal.”) and 210(c),
SCACR (“The Record shall not, however, include matter which was not presénted to the lower
court or tribunal.”) regarding what matter can be included in the Record on Appeal.

I RESPONDENT’S MOTION CONTAINS MATTER NOT PRESENTED TO
THE LOWER COURT

The present appeal concerns matters heard before Judge B. Alex Hyman on May 23, 2023
and his resulting orders issued July 31, 2023 and December 20, 2024 granting Respondent’s
Mdtion for Summary Judgment as to the measure of damages and denying Appellants® Motion for
Partial Summary Judgment.

Respondent is requesting to add its Third Motion to Compel and to Strike Defendants’
Assertion of Privilege, filed September 5, 2024, more than a year after the hearing before Judge
Hyman. Respondent’s Third Motion to Compel was not before Judge Hyman but was heard by
Judge Daniel Coble on July 7, 2025. |

Respondent is also requesting to add its Motion to Serve a Second Amended and
Supplemental Complaint. This Motion was similarly not before judge Hyman, but was filed on
October 2, 2025, more than two years after the hearing. This Motion has not yet been heard,
meaning Respondent is asking to include an Amended and Supplemental Complaint in the Record
for this Court’s consideration that may be denied by the lower court and never made part of the
case.

Rule 210(c), SCACR prohibits any matter in the Record which was not presented to the

lower court. See Croft as Trustee of James A. Croft Trust v. Town of Summerville, 428 S.C. 570,






597, n. 5, 837 S.E.2d 219, 230 (Ct. App. 2019) (the Court of Appeals ordered Appellants to strike
items relating only to the challenge of an agreement in a separate civil case.)!

In Fountain v. Fred’s, Inc., 429 S.C. 533, 839 S.E2d 475 (Ct. App. 2020),
TFred's and Wildeveco each brought cquitable indemnification claims against Tippins-Polk for the
cost of setiling a lawsuit brought by Fountain against Fred's and Wildeveo as a result of Tippins-
Polk's alleged faulty construction of a Fred's store. Tippins-Polk argued that the settlement
agreement among Wildevco, Fred’s, and the Fountains acknowledged that Fred's and Wildevco
were liable for the Fountains’ injuries. The Court of Appeals struck the settlement agreement from
the Record on Appeal based on Rule 210(c), SCACR because the seitlement agreement was never
presented to the circuit court. 429 8.C. at 554, n.18, 839 S.E.2d at 486 n. 18.

Likewise, the doc@ellts Responderﬁ seeks to add were never presented to the lower court
at the time of the hearing, nor were they referenced in the lower court’s orders. Motions that have
not been heard, or even filed, at the time of the lower court hearing cannot reasonably be argued
as relevant to the lower court’s orders under Rule .209(‘0), SCACR and therefore are prohibited
from inclusion in the Record by 210(c), SCACR.

Respondent claims inclusion of these matters is relevant because Appellants’ Reply Brief
“appears” to assert that Respondent’s Brief improperly argues contested matters. Respondent
_misconstrues Appellants® (Peacock’s) arguments in that Rule 208(b)(1)(c), SCACR requires the
Statement of the Case “shall not contain contested matters,” which Respondent includes in its

Statement of the Case.

1 Stivers brought an appeal in Appellate Case No. 2021-001489 from different orders in this underlying case. Peacock,
as Respondents, filed a Motion to Strike a number of items in Stivers’ Designation of Matter in that appeal. This Court
granted the Motion in part by Order filed May 19, 2022 stating, “[Peacock’s] motion to strike is granted as to the
following matters because they were not presented to the lower court. ...” Stivers (now the Respondent) is once again
asking that matters be included in the Record that were not presented to the lower court,
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Appellants never claim Respondent’s Statement of the Facts cannot contain contested facts.
Rather, Appellants note that Respondent’s Statement of the Facts argues facts that arc not in the
Record and Rule 210(h), SCACR limits appellate review to facts appearing in the Record on
Appeal. Respondents cannof file a proposed Second Amended Complaint filled with contested
facts after the appeal is filed and claim that these documents, never before Judge Hyman, are

relevant to his rulings.

This Court has excluded arguably relevant matter from the Record when it was filed for
the first time after the notice of appeal. See State v. White, 372 8.C. 364, 642 S.E.2d 607 (dt. App.
2007), overruled on other grounds in State v. Wallace, 440 S.C. 537, 542 n.3, 892 S.E.2d 310,312
n.3 (2023). After White served his Notice of Appeal, co-defendant Anthony Morris issued a
written statement retracting his trial testimony against White. In a Motion to the Court of Appeals,
White urged the Court to cither remand the case for a new irial or remand the case to the trial
court for a hearing on the purported new evidence. The State opposed the Motion because it had
not been raised to and ruled upon by the trial court. This Court agreed. This Court cited Rule
210(c), SCACR and noted, “Morris’ statement was not presented to the lower court and cannot be
properly included in the Record on Appeal.” /d. 372 S.C. at 387.

As set forth above, the South Carolina Rules of Appellate Procedure do not allow matter

that was not before the lower court to be included in the Record.






IL CONCLUSION

The matters Respondent’s seek to add to the Record on Appeal were not before the lower
court and were not considered by Judge Hyman in issuing his Orders. Appellants request that
Respondent’s Motion to include these irrelevant documents in the Record on Appeal be denied.

Respectfully submitted,

/0 Vseendey3025 @ZW/ 7. W

Bradford N. Martin, Esq.

Laura W. H. Teer. Esq.

Bradford Neal Martin & Associates, P.A.
Post Office Box 10410

Greenville, South Carolina 29603
864.552.9990

ATTORNEYS FOR APPELLANTS







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas
The Hon. B. Alex Hyman, Circuit Court Judge

Case No. 2020-CP-40-01934
Appellate Case No. 2025-000063

Stivers Brothers Automotive, INC. ............oocooooooomoooooo Respondent,
V.
W. Warner Peacock and Peacock Automotive, LLC. ..o Appellants,
PROOF OF SERVICE

I, Peggy McComb, Legal Assistant to attorneys for Appellants W. Warner Peacock and
Peacock Automotive, LLC, certify that | have served a copy of Appellants® Objection to
Respondent’s Motion to Supplement the Record on Appeal via email and by depositing a copy in
the U.S. Mail, sufficient first class postage prepaid, on December 1 1,2025 addressed to J. Gregory
Studemeyer, Esq. and Ryan Studemeyer, Esq., Studemeyer Law Firm, P.C., Post Office Box 1014,
Irmo, SC 29063 and J. Michael Baxley, Esq., Douglas Jennings Law Firm, LLC, 225 Seven Farms
Drive, Suite 202, Charleston, SC 29497.

December 11, 2025

Peggy McComb, Legal Assistant to

Bradford N. Martin, Esq. (SC Bar No. 3658)
Laura W. H. Teer, Esq. (SC Bar No. 16698)
BRADFORD NEAL MARTIN & ASSOCIATES, PA
Post Office Box 10410

Greenville, South Carolina 29603
864.552.9990






