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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SUMTER ) CASE NUMBER 2011-CP-43-1418
Berry, Quackenbush & Stuart, P.A., )
)
Plaintiff, )
) ORDER GRANTING SUMMARY
V. ) JUDGMENT TO DEFENDANT
) COMMERCIAL COLLECTION
BEI Sensors & Systems Company, Inc., ) CORPORATION OF NEW YORK
d/b/a BEI Duncan Electronics and The )
Commercial Collection Corporation )
of New York. Inc., )
)
Defendants. )
)

The Plaintiff herein has brought the present action seeking recovery against Defendant BEI
Sensors & Systems Company, Inc. assefting a cause of action for breach of contract, and a cause of
action against Defendant Commercial Collection Corporation of New York, Inc. for tortious
interference with contractual relations. The matter is before the Court upon the Motion for Summary
fudgment filed by Defendant Commercial Collection Corporation of New York, Inc. A hearipg was
conducted on December 17, 2012 in Sumter County. For the reasons which follow, the Court
hereby graﬁts suminary judgment to the Defendant Commercial Collection Corporatipn of New
York, Inc. upon the cause of action asserted in the Complaint.

Commercial Collection Corporation of New York, Inc. was retained by BEI Sensors &
Systems Company, Inc. to attempt collection of the balanée owed to it by Fluid Power of the
Carolinas, a company operatihg n Sumte; County. Having been unable to collect the balance,
Commercial Collection Corporation of New York, Inc. contacted the Plaintiff regarding
representation of BEI Sensors & Systems Company, Inc. in the attempted collection of the balance

due from Fluid Power of the Carolinas. By letter to the Plaintiff, Commercial Collection
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Corporation of New York, Inc. wrote that “Claimant has authorized us as its agent to forward to you
the enclosed claim for collection on the rates and conditions stated.” Thereafter, the Plaintiff took
on the case and attempted collection pursuant to the collection rates stated in the collection referral
letter. Having been unsuccessful in collecting any amount from Fluid Power of the Carolinas, the
Plaintiff proposed that it file suit on behalf of BEI Sensors & Systems Company, Inc. against Fluid
Power of the Carolinas. The Plaintiff proposed two different suits and two different fee structures,
and relayed the proposal to BEI Sensors & Systems Company, Inc. through Commercial Collection

Coxpor?fon of New York, Inc., as jts agent. The Plaintiff"dis_puies whether tl-le: einp‘loyées of
Commerciél Collection Corporation of New York acted diligently in passing along its- suit
recommendations or in influencing BEI Sensors & Systems Company, Inc. to file suit. BEI Sensors
& Systems Company, Inc. declined to proceed with litigation.

The Plaintiff thereafter brought this action, claiming breach of contract against the
Defendants. In response to the Complaint, Defendant Commercial Collection Corporation of New
York, Inc. advised the Plaintiff that it was not a party to the contract, since it was acting as a
disclosed agent for the principal, BEI Sensors & Systems Company, Inc. Thereafter, the Plaintiff
amended the Complaint to assert the breach of contract action only against BEI Sensors & Systems

~Company, Inc., and asserted a cause of action against Commerciél Collection Corporation of New
Ho‘xmc “for tortivus iiterference with eohfrddiual relatidag, -

In support ofits motion for summary judgment, Commercial Collection Corporation of New
York, Inc. has filed the affidavit of Frank Vecchio. Mr. Vecchio's affidavit asserts that the company
was acting soleiy as agent of BEI Sensors & Systems Company, Inc. in its communications with the
Plaintiff and that it passed along all of the communications from the Plaintiff to BEI Sensors &
Systems Company, Inc., and that BEI Sensors & Systems Company, Inc. declined to pursue

litigation.  The Plaintiff has filed the affidavit of Leonard Jordan, asserting that he believed from
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the circumstances that the debtor may have paijd the balance due to the creditor, and that Commercial
Collection Company of New York acted unpfrofessionally in failing to respond to a number of his
-cornmunications suggesting that suit be pursjued, which he believes 1t:1ay have contributed to the
decision by BEI Sensors & Systems Companjy, Inc. not to pursue litigation.

In the present action, it is undisputed ttjlat Commercial Collection Corporation of New York,

Inc. was acting as agent for BEI Sensors & Systems Company, Inc. in relaying communications from

the Plaintiff to BEI Sensors & Systems Company, Inc., and in relaying responses thereto. Neither

T ,}amt nor the affidavit ‘of 3he .Pramtlff alleged or estabh-‘sh;g_si:a};ay g;d‘epend&nt berefit to
Commercial Collection Corporation of New ':York, Inc. to be gained by interfering with the contract
between the Plaintiff and Defendant BEI Sensors & Systems Company, Inc. In Dutch Fork

Development Group II, LLC'v. SEL Properties, LLC,398 S.C. 406,730 S.E.2d 290 (2012), the Court

set forth the elements for the cause of action and addressed the circumstances under which an agent
can be held responsible for interfering with the contract of its principal.

"The elements of a cause of action for tortious interference with contract are: @)
existence of a valid contract; (2) the wrongdoer's knowledge thereof; (3) his
intentional procurement of its breach; (4) the absence of justification; and (5)
resulting damages." Camp v. Springs Mortgage Corp., 310 S.C. 514, 517, 426
S:E.2d 304, 305 (1993). "[A]n actioxf1 for tortious interference protects the
property rights of the parties to a contract against unlawful interference by third
parties." Threlkeldv Christoph, 280 S.C. 225, 227, 312 S.E.2d 14, 15 (Ct. App.
1984). "Therefore, it does not protect a party to a contract from actions of the
‘other party.” Id.
It is generally recognized that when a contract is breached by a corporatlon
as the result of the inducement of an' officer or agent of the corporation acting on
behalf of the corporation and w1th.u1, the scope of his employment, the inducement
is privileged and is not actionable." Bradburn v. Colonial Stores, Inc., 273 S.C.
186, 188, 255 S.E.2d 453, 455 (1979). Thus, "[t]he actions of a principal's agent
are afforded a qualified privilege from liability for tortious interference with the
principal's contract." CGB Occupafz':onal Therapy, Inc. v. RHA Health Servs., Inc.,
357 F.3d 375, 385 (3d Cir. 2004).

* k%

"The reason for this privilege is that holding an agent liable would be like
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holding the principal itself liable for the tort of interfering with its own contract,
instead of holding the principal liable for breach of contract." CGB Occupational
Therapy, Inc.,357 F.3d at 385. "The agent's privilege is qualified, however, because
it applies only when the agent is acting within the scope of its authority." Id.
"Conversely, an agent may be liable for tortious interference, just as if the agent were
an outside third party, if the allegedly interfering acts were conducted outside the
scope of the agent's authority." Jd.; Kia v. Imaging Scis. Int'l, Inc., 735 F. Supp. 2d
256, 268 (E.D. Pa. 2010) ("[A] corporate officer can be liable for tertious
interference only if he was acting in a personal capacity or outside the scope of his
authority." :

Dutch Fork Development Group II. LLC v. SEL Properties, LLC, 398 S.C. at 414-15, 730 S.E.2d

at 294-95. .
Applying these principles to the present action, the only basis upon which the Plaintiff has

asserted the liability of Commercial Collection Corporation of New York, Inc. is that it failed to

respond to nu:ﬁérous e-mails sent by the Plaintiff, and the Plaintiff believes that this may have

contributed to the decision by BEI Sensors; & Systems Company, Inc. not to proceed with the
litigation'. In essence, the Plaintiff asserts that the agent of BEI failed.to proper_ly perform its duties
as agent, inducing the principal to terminate fhe contract. Even if true or there were some evidence
to this effect, the actions of Commercial Coli:ection Corporation of New York, Inc. §vhich form the
basis of the Plaintiff's complaint are actions of the agent in the course and scope if its agency. Since
the complained of ac_:fs are not actions outside the scope of the agency relationship, the actions are
privilegéd and cannot form the basis for é cause of action for tortious inte'rfe;ence with contractual

relations.

The Plaintiff has asserted that the dictates of Dutch Fork Development Group II LLC apply

only to an employer-employee relationship, and do not apply where an independent agent performs

* This assertion is denied by both Defendants; an agent for BEI Sensors & Systems Company,

Inc. has submitted an affidavit asserting that it decided not ot proceed because it did not deem the

litigation worthwhile.
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actions for a corporation. The language of the Dutch Fork Development Group II. LLC case does

not so limit its holdings. The concept is the same whether or not the agency relationship exists in
the employment setting or not. The actions of the agent in the scope of its are binding upon and are
the actions of the principal; as such, the Plaintiff is really complaining of the actions of the principal
in allegedly ferminating the contract. "[A]n action for tortious interference protects the property
rights of the parties to a contract against unlawful interference by third parties." Threlkeld v.
Chrzsz‘ogh, 280 S.C. 225,227,312 S.E.2d 14, 15 (Ct. App 1984) "Therefore, it does not Drotect a
party to a contract from actions of the other party." Id. An agent can be held individually liable only
if acting outside i_ts authority; since Defendant Commercial Collection COrporation of New York,
Inc. was acting solely as agent for BEI Sensors & Systems Company, Inc. in passipg along
information from the Plaintiff,.and in relaying the response of BEI Sensors & Systems Cdmpany,
Inc., the Plaintiff is essentially complaining of the actions of the other pa.rty to the contract.
For the foregoing reasons, the Plaintiff has failed to establish any triable issue of fact, and
the Defeﬁdant Commercial Collection Corporation fo New York is entitled to judgmient as a matter
of law. Defendant Commercial collection Corporation of New York, inc. is therefore granted

summary judgment upon the cause of action asserting interference with contractual relations.

: : W. Jeffrey Yo Qg,f{
February ,Zé ,2013 Sumter Co f Cémm leas.

Sumter, South Carolina

IT IS SO.ORDERED.
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STATE OF SOUTH CAROLINA )

)
COUNTY OF SUMTER )
Berry, Quackenbush & Stuart, P.A.,
Plaintiff,
COMPLAINT
-vs- (Collection of Debt;
Breach of Contract)
BEI Sensors & Systems Company, Inc. Noo-Jury

d/b/a BEI Duncan Electronics, Commercial
Collection Corp. of NY and Fluid Power of
the Carolinas, Inc.,

2011-CP-43- L%

Defendants.

M M e e S S/ e N N N N S

The Plaintiff, complaining of the Defendants above-named, would respectfully show
unto this Honorable Court:

1. The Plaintiff is a professional association organized and existing under the
laws of the State of South Carolina with its principal place of business in Richland County.

2. The Defendant, BEI Sensors & Systems Company, Inc., d/b/a BEI Duncan
Electronics ("BEI"), upon information and belief, is a corporaﬁon organized and existing under the
laws of the State of Delaware, and subject to the jurisdiction of thlsCourt

3. The Defendant, Commercial Collection Corp. of NY ("Commercial"), upon
information and belief, is a corporation orgéniied and existing under the laws of the State of New
York, and subject to the jurisdiction of this Court.

4, The Defendant, Fluid Power of the Carolinas, Inc. ("Fluid"), upon information
and BelieAf, is a corporation organized and existing under the laws of the State of South Carolina,
doing business in Sumter County and subject to the jurisdiction of this Court.

FOR A FIRST CAUSE OF ACTION
(Collection of Debt Owed by Fluid to BEI)

5. The Plaintiff realleges Paragraphs 1 through 4 above as fully as if repeated

herein verbatim.



6. From about September 24, 2008, through April 15,2009, BEI sold on credit
to Fluid certain products having a value of $27,6(‘)0.00.

7. All conditions precedent t;o Fluid's obligations under the credit sales have
occurred.

8. Although demand for pay;ment has been made by BEL and by the Plaintiff,
the Plaintiffis informed and believes that Fluid has failed to pay the debt incurred in connection with
the credit sales, and it remains indebted to BEI 1;1 the principal amount of $27,600.00.

9. BElis also owed interest o:n the said principal amount at the pre-judgment rate
of 8.75% per annum from and after April 15, 2009, and the costs incurred in connection with this
suit. |

10. A judgment should be entered against Fluid and on behalf of BEI in the
amount of $27,600.00, plus pre-judgment interest and costs of collection, as set forth hereinabove.

FOR A SECOND.CAUSE OF ACTION
(Breach of Contract Against BEI and Commercial)

11.  The Plaintiff realleges Paragraphs 1 through 10 above as fully as if repeated
herein verbatiﬁ. .
12. On May 26, 2010, Commercial contacted the Plaintiff on behalf of BEI,
concerning the collection of a debt owed to BEI by Fluid.
13.  Commercial, acting fo.; itself and on behalf of BEI, proposed to retain the
Plaintiff to attempt to collect the debt owed to BEI on a contingency-fee basis, which proposal the
Plaintiff accepted. |
14. The Defendants, BEI a{lrld Commercial, proposed to the Plaintiff that it would
be compensated on the following conﬁngenc&-fee basis:
20% of first $300.00
18% of next $1,700.00
13% of amount over $2.000.00
Plus a'10% suit fee

15.  The Plaintiff accepted the Defendants' proposal, and it began work to collect

the debt.



16.  The Plaintiff worked the account for over one year, during which time it
encountered a complete lack of cooperation from these Defendants.

17.  ThePlaintiff's investigation resulted in a proposal of certain collection tactics
which were likely to result in a full collection from Fluid of the debt owed to BEL

18.  The Plaintiff communicated with both BEI and Commercial and was. given
the go-ahead to advance monies to complete ité investigation and to institute suits.

19.  The Plaintiff drafted two sets of suit papers and presented same to these
Defendants for approval and for BEI to sign a Verification. |

20.  BEI and Commercial ';hen, acting together or individually, informed the
Plaintiff to cease all collection efforts against Fluid. '

21.  The Plaintiff contracted with BEI and Commercial to collect the debt owed

by Fluid, and it expected to collect an attorney's fee of at least $7,500.00, if the amount owed plus

" interest was collected.

22.  ThePlaintiff assumed that it would receive the complete cooperation and good
faith from BEI and Commercial in connection with the contract and its collection efforts.

23. The Plaintiff, in addition, proposed, and expected to receive, a 20% suit fee
(contingency-fee) due to the strategy of filing a second, reléted suit against Fluid, under which
related arrangement the Plaintiff expected to cé> llect an additional attorney's fee of at least $6,500.00,
if the amount owed plus interest was collected.

24, The Plaintiff advanced the amount of $181.12 for title examination and
miscellaneous expenses in connection with its investigation, which it billed for on February 16,
2011, but its bill for said expenses has been ignored by BEI and Commercial and remains
outstanding.

25. The Plaintiff is informed and believes that it is entitled to a judgment against
BEI and Commercial in the amount of at least $14,181.12 plus pre-judgment interest and costs of
collection of this suit. ' '

26.  The judgment sought by the Plaintiff will not exceed $75,000.00.



% ol

WHEREFORE, the Plaintiff demands:

1. Judgment against Fluid, a:nd in favor of BEL on the credit sales, in the amount

of $27,600.00, plus pre-judgment interest, and the costs of collection incurred in this action.

2. Judgment against the Defendants, BEI Sensors & Systems Company, Inc.,

d/b/a BEI Duncan Electronics and Commercial Collection Corp. of NY, jointly and severally, and

in favor of the Plaintiff, in the amount of at least $1 4,181.12, plus prejudgment interest and the costs

of this action.

3. For such other and further relief as this Court may deem appropriate.

Columbia, South Carolina
July 26,2011

UAStephanie\ordan Misc\Fluid Power 8268.0002\Summons & Complaint.frm

Leonard R. Jorgdan, Jr.
BERRY, QUAC USH & STUART, P.A.
1122 Lady Stree Floor

Post Office Box 394

Columbia, South Carolina 29202

Phone: (803) 779-2650



STATE OF SOUTH CARGLENA

1
R

-~ IN THE COURT OF COMMON PLEAS
D%ED CASENO.: 2011-CP-43-1418

COUNT ‘
¥ OF SUMTERm noy 21 P 12: 05
Berry, Quackenbush & SE.E?E‘I{ A-cameeeld
REOF CGURT
PIQB%ER COURTY.SE. AMENDED
)y COMPLAINT
-Vs- ) (Breach of Contract; Tortious
. ) Interference with Contract)
BEI Sensors & Systems Company, Inic. ) Non-Jury
d/b/a BEI Duncan Electronics and The )
Commercial Collection Corporation of )
New York, Inc., )
)
Defendants. )
: )

The Plaintiff, complaining of the Defendants above-named, would respectfully show

unto this Honorable Court:
| 1. The Plaintiff is a professional association organized and existing under the
laws of the State of South Carolina with its principal place of business in Richland County.

2. The Defendant, BEI Sensors & Systems Company, Inc., d/b/a BEI Duncan
Electronics ("BEI"), upon information and belief, is a corporation organized and existing under the
laws of the State of Delaware and is subject to the jurisdiction of this Court.

3. The Defendant, The Commercial Collection Corporation of New York, Inc.
("Commercial"), upon information and belief, is a corporation organized and existing under the laws
of the State of New York and is subject to the jurisdiction of this Court.

’ 4. Upon information and belief, from about September 24, 2008, through April
15,2009, BEI sold on credit to Fluid Power of the Carolinas, Inc. ("Fluid") certain products having
a value of $27,600.00.

5. Upon information and belief, Fluid failed and refused to pay to BEI the debts
. due by Fluid on these credit sales. |
6. On May 26,2010, Commercial cc;ntacted the Plaintiff, a law firm, concerning

the collection of the aforesaid debt owed to BEI by Fluid.
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7. Commercial proposed to retain the Plaintiff to attempt to collect the debt owed
to BEI by Fluid on the following contingency-fee basis: = =~
20% of first $300.00
18% of next $1,700.00
13% of amount over $2,000.00
Plus a 10% suit fee
8. The Plaintiff accepted the contingency-fee proposal, entering into a contract
to perforrri legal services; and it began work to collect the debt.
9. Under this contract, the Plaintiff expected to receive an attorney's fee of at
1ea§t $7,500.00; if the amount owed plus interest was collected.
| 10.  As Commercial alleges that it disclosed that it was acting at all times as an
agent for BEI a disclosed principal, and assuming that BEI does not dispute that there was a binding
contract between BEI and the Plaintiff with regard to the collection of the debt owed to BEI by Fluid,
the Plaintiff acknowledges and asserts that the contract was between BEI and Plaintiff and that

) Commercial was not a party to the contract.

11.  The Plaintiff worked the account for well over one year, pursuant to said™ "

contract, during whichAtime it encountered a completé lack of cooperation from Commercial, which
(upon information and belief) remained the agent of BEI and through which the Plaintiff was
expected to communicate with regard to the collection of the debt owed to BEI by Fluid.

12. The Plaintiff's investigation resulted in a proposal by the Plaintiff of certain
collection tactics, which tactics, the Plaintiff :believed, were likely to result in a full collection from
Fluid of the debt owed to BEL |

13..  In or about February 2011, the Plaintiff communicated with both BEI and
Commercial and was given the go-ahead tol advance monies to complete its investigation and to
prepare to institute two suits. | |

14. At this point, the Plaintiff proposed, and expected to receive, in addition to
the basic collection suit, a 20% suit fee (contingency-fee) due to the tactic of filing a second, related
suit against Fluid, under which related arrangement the Plaintiff expected to collect an additional

attorney's fee of at least $6,500.00, if the amount owed plus interest was collected.

2
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15.  Also at this point, the Plaintiff advanced the amount of $181.12 for title
examination and miscellaneous expenses in connection with its investigation, for which it billed on
February 16,2011, but its bill for said expenseé was ignored by BEI and Commercial until after this
suit was instituted. (This advancement was reimbursed by BEI in September 2011, only after BEI
was notified of this suit.)

16.  The Plaintiff drafted two sets of suit papers and presented same to

| Commercial for approval and for BEI to sign a Verification.

17. Subsequently, after various reminders from the Plaintiff requesting the return
of the executed Verification, BEI, acting through Commercial, informed the Plaintiff to ‘cease all
collection efforts against Fluid.

FOR A FIRST CAUSE OF ACTION

(Breach of Contract)
(As to BEI Sensors & Systems Company, Inc.)

18.  The Plaintiff realleges Paragraphs 1 through 17 above as fully as if repeated

herein verbatim.

19.  The Plaintiff assumed that it would receive the complete cooperation and good

faith from BEI and its agent, Commercial, in connection with the contract and the Plaintiff's
collection efforts. |

70.  The Plaintiff failed to receive proper cooperation and good faith, including
reasonably timely responses to its inquiries and requests for information and instructions,
notwithstanding the Plaintiff's appropriate requests and numerous reminders.

21.  Due to the failure of BEI to cooperate, in and of itself and mrough
Commercial, its agent, with the Plaintiff's reasonable and appropriate requests for information and
instructions, the Plaintiff was denied the opportunity to institute suit to collect the debt allegedly

owed by Fluid.

22.  Thedecision by BEI to stop collection is curious and seems to imply that BEI

had received payment, accommodation or accord and satisfaction from Fluid, and the Plaintiff

-12-



believes that BEI may be guilty of settling the matter with Fluid without remitting to the Plaintiff the
attorney's fee earned under its contrct with BEI.
23.  The Plaintiff is informed and believes that it is entitled to a judgment against
BEI on the contract for its reasonably anticipated attorney's fees (lost profits) in the amount of at
least $14,000.00 plus pre-judgment interest and costs of collection of this suit.
24.  The judgment sought by the Plaintiff will not exceed $75,000.00.
| FOR A SECOND CAUSE OF ACTION

(Tortious Interference with Contract)
(As to Commercial Collection Corporation of New York, Inc.)

25.  The Plaintiff realleges Paragraphs 1 through 24 above as fully as if repeated
herein verbatim.

26. By its failure to act in good faith in furtherance of the contract between BEI
and the Plaintiff, Commercial, as agent for BEI, through which all communication between the

parties to the contract were intended, and necessarily were required, to flow, Commercial caused

the delays in the collection of the debt and ultimately contributed to the decision of BEI to stop the -

collection effort.

27.  ThePlaintiffis informed and believes that Commercial acted intentionally and
without justification to effectively sabotage the efforts made by, and the tactics designed by, the
Plaintiff to collect the debt owed by Fluid.

28. Through the actions and inactions of Commercial, the Plaintiff has been
denied the opportunity to collect the debt owed by Fluid and to eam.potentially significant attorney's
fees as contemplated by the contract between BEI and the Plaintiff.

' 29.  The Plaintiff is informed and believes that it is entitled to a judgment against
Commercial for Commercial's tortious interference with the contract for its reasonably anticipated
attorney's fees (lost profits) in the amount of at least $14,000.00 plus pre-judgment interest and costs
of collection of this suit.

WHEREFORE, the Plaintiff demands:

-13-
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1. Judgment against the Defendant, BEI Sensors & Systems Company, Inc., d/b/a
BEI Duncan Electronics, in the amount of at least $14,000.00, plus pre-judgment interest and the
costs of this action.

2. J udgment against the Defendant, The Commercial Collection Corporation of

New York, Inc., in the amount of at least $14,000.00, plus pre-judgment interest and the costs of this

action.
3. For such other and further relief as this Court may deem appropriate.

Leonard R. Jordag, Jr.
BERRY, QUAC@J’SH & STUART, P.A.
1122 Lady Street, oor
Post Office Box 394
Columbia, South Carolina 29202
Phone: (803) 779-2650

Columbia, South Carolina Attorney for Plaintiff

November {77 ,2011

Ui\StephanieVordan Misc\Fluid Power. BEI Sensors 8268.0002\S & Complaint. Amended.frm
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF SUMTER ) CASE NUMBER 2011-CP-43-1418

Berry, Quackenbush & Stuart, P.A,,
Plaintiff,

V. ANSWER TO AMENDED COMPLAINT

AND COUNTERCLAIM -

d/b/a BEI Duncan Electronics and The
Commercial Collection Corporation
of New York, Inc.,

)

)

)

)

|

BEI Sensors & Systems Company, Inc., )
)

)

)

| )

Defendants. )
)

The Defendant, The Commercial Collection Corporation of New York, Inc., responds to the
Amended Complaint and Counterclaims against the Plaintiff as follows:

1. Each and every allegation in said Amended Complaint not hereinafter specifically
admitted is denied.

2. The allegations of Paragraphs One (1), Two (2), Three (3), Four (4), Five (§) and Six
(6) of the Amended Complaint are admitted.
| 3. Responding to the allegations of Paragraph Seven (7) of the Amended Complaint, this
Defendant admits that, as agent of the Defendant BEI Sensors, it offered on behalf of Defendant BEI
Sensors to retain the Plaintiff upon the rates stated in the forwarding letter; any remaining allegation
contaiﬁed in Paragraph Seven (7) of the Amended Complaint not specifically admitted is denied.-

4, Responding to the allegations of Paragraph Eight (8) of the Amended Complaint, this
Defendant admits that the Plaintiff agreed to the terms and conditions of its retention to pursue

collection of the balance due to BEI Sensors; any remaining allegation contained in Paragraph Eight

Page -1-
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(8) of the Amended Complaint not specifically admitted is denied.

5. Responding to the allegations of Paragraph Nine (9) of the Amended Complaint, this
Defendant admits that the Plaintiff anticipated collecting a fee if and only if the balance was
collected from the Defendant, and was aware that if the balance was not collected it would not
receive a fee; any remaining allegation contained in Paragraph Nine (9) of the Amended Complaint
not specifically admitted is denied.

6. The allegations of Paragraph Ten (10) of the Amended Complaint are admitted.

7. Responding to the allegations of Paragraph Eleven (11) of the Amended Complaint,

this Defendant admits that it was the agent of Defendant BEI and that the Plaintiff communicated ‘

with BEI tb:ougﬁ this Defendant; any remaining allegation contained in Paragraph Eleven (11) of
the Amended Complaint not specifically admitted is denied.

8. Responding to the alle gations of Paragraph Twelve (12) of the Amended Complaint,
this Defendant admits that the Plaintiff proposed bringing a separate cause of action for fraadulent
conveyaace, but deniea that the proposed action would likely result in a full or partial collection from
Fluid Power, any remaining allegation contained in Paragraph Twelve (12) of the Amended
Complaint not specifically admitted is denied.

9. Responding to the allegations of P aragraph Thirteen (13) ofthe Amended Complaint,
this Defendant admits that the Plaintiff proposed incurring costs to further investigate the proposed
fraudulent conveyance action and that it was authorized to incur that expense; any remaining

allegation contained in Paragraph Thirteen (13) ofthe Amended Complaint not specifically admitted

~ is denied.

10.  Respondingtothe allegations of Paragraph Fourteen (1 4) of the Amended Complaint,
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this Defendant admits that the Plaintiff proposed an additional fraudulent conveyance sut and
proposed an additional contingency fee; and was aware that if thevbalanc_e was not collected it would
not receive a fee; any rémaining allegation contained in Paragraph Fourteen (14) of the Amended
Complaint not specifically admitted is denied.

11.  Responding to the allegations of Paragraph Fifteen (15) of the Amended Complaint,
this Defendant admits that the Plaintiff advanced some costs and for whcih it issued a bill, and this
Defendant acknowledges that it sent the bill to Defendant BEI Sensors for payment; any remaining
allegation contained in Paragraph Fifteen (15) of the Amended Complaint not specifically admitted
is denied.

12.  The allegations of Paragraphs Sixteen (16) and Seventeen (17) of the Amended
Complaint are admitted.

FOR A FIRST DEFENSE TO THE FIRST.CAUSE OF ACTION
(Denial)

13.  Responding to the allegations of Paragraph Eighteen (18) of the Amended Complaint,
this Defendant repeats and realleges the allegations of Paragraphs One (1) through Twelve (12) of
this Answer and Counterclaim as if repeated herein verbatim.

14.  Responding to the allegations of Paragraph Nineteen (19) of the Amended Complaint,
this Defendant admits that it provided its full cooperation and good faith acting as agent for BEI,; this
Defendant lacks sufficient information to respond to the remaining allegations of Paragraph Nineteen
(19) of the Amended Complaint, and therefore denies the same and demands proof thereof.

15.  The allegations of Paragraph Twenty (20) are denied.

16.  Responding to the allegations of Paragraph Twenty-One (21) of the Amended
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Complaint, this Defendant admits defendant BEI decided not to pursue suit aainst Fluid Power and
advised the Plaintiff to discontinﬁe collection efforts, and advised it not to pursue litigation; the
remaining allegations of Paragraph Twenty-One (21) of the Amended Complaint are denied.

17.  The allegations of Paragraph; T\;\-Ienty-Two (22) and Twenty-Three (23) of the
Amended Complaint are denied.

18.  The allegations of Paragraph Twenty-Four (24) are admitted.

FOR A FIRST DEFENSE TO THE SECOND CAUSE OF ACTION
(Denial)

19.  Responding to the allegations of Paragraph Twenty-Five (25) of the Amended
Complaint, this Defendant repeats and realleges the allegations of Paragraphs One (1) through
Eighteen (18) of this Answer and Counterclaim as if repeated herein verbatim.

20.  The allegations of Paragraphs Twenty-Six (26), Twenty-Seven (27), Twenty-Eight
(28) and Twenty-Nine (29) of the Amended Complaint are denied.

FOR A SECOND DEFENSE TO THE SECOND CAUSE OF ACTION
(Accord and Satisfaction)

21.  Further responding to the allegations of the Amended Complaint, this Defendant
would show that the Plaintiff offered to dismiss all claims against it and release all claims it had
against this Defendant if this Defendant conveyed certain information and engaged in certain
commmﬁcations with Defendant BEI Sensors & Systems Company, Inc.; that this Defendant did
make such communications and conveyed such information on behalf of the Plaintiff and fully
performed all obligations of its agreement; and that by reason thereof, the Plaintiff and this
Defendant entered into an accord and satisfaction, for which reason the Plaintiff may not recover

against this Defendant in any sum whatsoever.
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FOR A THIRD DEFENSE TO THE SECOND CAUSE OF ACTION
(Lack of ofDuty/Disclosed Agency)

22.  Further responding -to the allegations of the Amended Complaint, this Defendant
would show that it acted at all times as a disclosed agent of Defendant BEI Sensors & Systems
Company, Inc., that it acted in the interests of and in good faith for the interest of Defendant BEI
Sensors & Systems Company, Inc., and that this Defendémt owed no duty in law or contract to the
Plaintiff, for which reason the Plaintiff may not recover in any sum whatsoever.

FOR A FIRST COUNTERCLAIM
(Breach of Contract)

23.  Heretofore, the Plaintiff contacted this Defendant and advised that it intended to file
the Complaint which is the subject ﬁatter of this action.

24 Thereafter, the Plaintiff requested that this Defendant communicate with Defendant
BEI Sensors & Systems Company, Inc. and convey certain information, in return for which the
Plaintiff agreed to dismiss this Defendant from the present litigation and waive any claims it may
have against this Defendant.

25.  This Defendant agreed to convey the requested information from the Plaintiff to
Defendant BEI Sensors & Systems Company, Inc. in return for the dismissal of this actioﬁ against
it.

26.  Inreliance upon the promise of the Plaintiff, the Defendant conveyed the requested
information to Defendant BEI Sensors & Systems, Inc.

27.  This Defendant has fully performed its obligations under its agreement with the
Plaintiff.

28.  Despite this Defendant’s performance, the Plaintiff has failed and refused to dismiss
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the pending action and dismiss the claims against this Defendant.

29.  The failure of the Plaintiff to dismiss this Defendant from the pending litigation
constitutes a breach of contract.

30.  As a proximate result of the breach of contract by the Plaintiff, the Defendant has
suffered damages in that it has had to and in the future will be required to spend significant funds
defending the present action and the allegatioﬁs therein.

31. By reason of the aforesaid breach of contract, the Plaintiff is liable to the Defendant
for any and all costs, expenses and attorneys’ fees incurred in defending the present action.

FoOR A SECOND COUNTERCLAIM
(Frivolous Litigation)

32.  The allegations of Paragraphs Twenty-Three (23) through Thrty-One (31) are
realleged as if repeated herein verbatim.

33. At all times in its dealings with the Plaintiff, this Defendant identified that it was
acting as agent for BEI Sensors & Systems Company, or its predecessor.

34.  Under South Carolina agency law, an agent for adisclosed principal does not thereby
become a party to a contractual relationship between the contracting party and the principal.

35.  Under South Carolina law, this Defendant owed its obligation of loyalty and good
faith to the Defendant BEI Sensors &‘ Systems Company, and owed no duty in law or contract to the
Plaintiff.

36.  When the Plaintiff made initial demand upon this Defendant contending that this
Defendant was responsible for an alleged breach of contract, this Defendant advised the Plaintiff that

it was acting at all times as agent for a disclosed principal, and thus was not a party to or liable under

Page -6-

-20-



#7

any contract between the Plaintiff and Defendant BEI Sensors & Systems Company.

37.  Despite the notice of this Defendant’s disclosed agency, the Plaintiff filed the present
action asserting that this Defendant is liable for a breach of a contractual relationship, and has
asserted a duty in law which does not exist.

38. The assertion by the Plaintiff that this Defendant, as disclosed agent, is liable in
breach of contract or for tortious interference with contractual relations is not supportable under
South Cé.rolina law or any reasonable argument for extension thereof.

39.  The assertion of the present action by the Plaintiff is a violation of S.C. Code Ann.
§15-36-10 et seq. and rule 11, South Carolina Rules of Civil procedure, and has caused damages to
this Defendant.

40. By reason of the foregoing, this Defendant is entitled to an award of damages equal
to the costs, expenses and attorneys fees incurred in defending the present action.

WHEREFORE, having fully responded to the allegations of the Amended Complaint and
Counterclaimed thereon, this Defendant prays that the same be dismissed, and that it be granted
judgment against the Plaintiff for all costs, expenses and attorneys fees incurred in defending the
allegations hereof.

BERNSTEIN & BERNSTEIN, P .A.

f72bit A B L.

Robe/rt A. Bernstein
5418-B Rivers Avenue
North Charleston, SC 29406-6129
(843) 529-1111; (843) 529-0035 (Fax)
ATTORNEYS FOR DEFENDANT
: THE COMMERCIAL COLLECTION
December 13, 2011 CORPORATION OF NEW YORK, INC.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) CASE NO.: 2011-CP-43-1418
COUNTY OF SUMTER )
Berry, Quackenbush & Stuart, P.A., )
)
Plaintiff, )
) .
-Vs- ) REPLY
)
BEI Sensors & Systems Company, Inc. )
d/b/a BEI Duncan Electronics and The )
Commercial Collection Corporation of )
New York, Inc., )
)
Defendants. )
)

The Plaintiff, Berry, Quackenbush & Stuart, P.A., responding to the Answer to
Amended Complaint and Counterclaim of the Defendant, Commercial Collection Corp. of New
York, Inc. ("Commercial"), dated December 13, 2011, would show this Honorable Court the

following:

FOR A FIRST DEFENSE

1. Each and every allegation of the Counterclaims not hereinafter admitted or
explained is hereby denied, and strict proof thereof is demanded.

2. The Plaintiff speciﬁcaily denies the allegations contained in Paragraphs 24,
25,26,27,28,29, 30,31, 33, 38,39 and 40 of the Answer to Amended Complaint and Counterclaim

and demands strict proof thereof.

FOR A SECOND DEFENSE

3. The actions and/or inactions of Commercial relevant to the facts of this case

operate as a waiver of the claims of Commiercial against the Plaintiff.
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FOR A THIRD DEFENSE

4. Commercial interfered with the Plaintiff's legal services and/or prevented the
Plaintiff from performing and completing its legal services as contemplated by the subject contract,
such being asserted as a defense and/or bar to the claims of Commercial.

FOR A FOURTH DEFENSE

5. The Counterclaims of Commercial are barred, in whole or in part, because of
Commercial's participation in the breach of the subject contract.
WHEREFORE, having fully replied to the Counterclaims, the Plaintiff prays that the

same be dismissed and that the relief sought by the Plaintiff’s Amended Complaint be granted.

A

Leonard R. Jordah, Jr. '

BERRY, QUACEKQ%\@LSH & STUART, P.A.
1122 Lady Street, 5" Floor

Post Office Box 394

Columbia, South Carolina 29202

Columbia, South Carolina Attotneys for Plaintiff
January 4~ _, 2012 :
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' STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SUMTER ) Docket No.: 11-CP-43-1418
)
Berry, Quackenbush & Stuart, P.A., )
)
Plaintiff, )
. )
VS.: ) NOTICE OF MOTION AND MOTION
) FOR SUMMARY JUDGMENT
BEI Sensors & Systems Company, Inc., ) '
d/b/a BEI Duncan Electronics and The )
Commercial Collection Corp. of )
New York, Inc., )
)
Defendants. )
)

TO: BERRY, QUACKENBUSH & STUART, P.A. AND ITS ATTORNEY, LEONARD

R.JORDAN, JR., and ALL DEFENDANTS OF RECORD:

YOU WILL PLEASE | TAKE NOTICE that as soon as counsel may be heard, the
undersigned, as counsel for Defendant BEI Sensors & Systems Company, Inc., d/d/a BEI Duncan
Electronics (“BEI”) will move before the Presiding Judge, Sumter Counﬁl Court of Common Pleas,

for an Order pursuant to S.C. R. Civ. P. 56, granting summary judgment in its favor on all of

Plaintiff>s claims against it on grounds that it is entitled to judgment as a matter of law because
Plaintiff’s allegations do not set forth a recognized cause of action under South Carolina law.
Specifically, Plaintiff law firm is suing the Defendants because Defendants would not allow
Plaintiff law firm to file suit against a commercial debtor, when any recovery against the
commercial debtor would have been speculative.

This Motion is based on the pleadings, discovery to date including the attached Afﬁdavit_
of Richard Wilkins (with Exhibit A), the attached Plaintiff’s Responses to Requests to Admit and

such other evidence as may be presented to this Court.
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This Defendant respectfully requests that this Court grant Summary Judgment in its

favor, and hereby preserves its rights to pursue all remedies available pursuant to S.C. Code Ann.

§ 15-36-10.

Florence, South Carolina TURNER, PADGET, GRAHAM & LANEY, P.A.

A
Tuly /8 2012
BY'W

#* Michael S. Hopeiell
319 South Irby Street
Post Office Box 5478
Florence, SC 29502-5478
(843) 662-9008

Attorneys for Defendant BEI
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STATE OF SOUTH CAROLINA
COUNTY OF SUMTER
Berry, Quackenbush & Stuart, P.A.,
Plaintiff,

V.
BEI Sensors & Systems Company, Inc.,
d/b/a BEI Duncan Electronics and The
Commercial Collection Corporation

of New York, Inc.,

Defendants.

) IN THE COURT OF COMMON PLEAS

)
) CASE NUMBER 2011-CP-43-1418

NOTICE OF MOTION AND MOTION
FOR SUMMARY JUDGMENT

TO: LEONARD R. JORDAN, JR., ESQUIRE, ATTORNEY FOR THE PLAINTIFF:

YOU WILL HEREBY TAKE NOTICE that on the tenth day following service hereof, or as

soon thereafter as they may be heard, the attorneys for the Defendant Commercial Collection

Corporation of New York, Inc. will move before this Honorable Court for an Order granting

Summary Judgment, pursuant to Rule 56, South Carolina Rules of Civil Procedure. This Motion

is based upon the affidavits of Frank Vecchio and Richard Wilkins, and the pleadings on file herein.

November 19, 2012

BERNSTEIN & BERNSTEIN, P.A.

tost L By e

Robert A. Bernstein

Post Office Box 20519

Charleston, SC 29413-0519

(843) 529-1111; (843) 529-0035 (fax)
ATTORNEYS FOR THE DEFENDANT
COMMERCIAL COLLECTION
CORPORATION OF NEW YORK, INC.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER Docket No.: 11-CP-43-1418

Berry, Quackenbush & Stuart, P.A.,

Plaintiff,

BEI Sensors & Systems Company, Inc.,
d/b/a BEI Duncan Electronics and The
Commercial Collection Corp. of

New York, Inc.,

)

)

)

)

)

)

)

)
VS. ) AFFIDAVIT OF RICHARD WILKINS

)

)

)

)

)

)

Defendants. )

)

Personally appeared before me, the undersigned having been duly sworn, deposes and
says as follows:

1. I am the controller for Defendant BEI Sensors & Systems Company, Inc. (“BEI”).
I work and reside in the State of California. I am over eighteen (18) years of age and have
personal knowledge of the facts contained in this Affidavit. Attached to this Affidavit as
“Exhibit A” is a copy of my company’s discovery responses in this lawsuit, Which-'includes a
completé set of the documents in our possession relating to and supporting the facts below.

2. BEI Sensors and Systems Company is manufacturer and distributer of electronic
sensor products used in a variety of commercial and industrial applications. BEI Duncan
Electronics is a trade name under which BEI Sensors markets certain products.

3. In May 2008, BEI entered into a Distributor Agreement with Fluid Power of the
Carolinas (“Fluid Power”) in Pinewood, South Carolina for Fluid Power to sell BEI products.

(See BEIO001). From October 2008 to May 2009, Fluid Power purchased products from BEI on
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thirty-three (33) separate invoices at a total price of Twenty-nine Thousand Three Hundred
Sixty-six and 16/100 ($29,366.16) Dollars. :(BEIOOI?’). Fluid Power never made any payments
on these invoices.

4. On September 2, 2009, BEI received a letter from Fluid Power dated August 31,
2009 addressed to “Dear Supplier” which _asked for additional time to make payments due to
financial hardships experienced by Fluid Power. (BEI0045).

5. By November 2009, BEI had not received any payments from Fluid Power so it
retained a collection agency, The Commercial Collection Corporation of New York “CCCNY™),
to attempt collection of the debt from Fluid Power. (BEI0046).

6. Within a month, John Chotkowski of CCCNY informed us Fhat Fluid Power was
only willing to pay One Hundred and No/100 ($100.00) Dollars toward the debt owed. (BEIOO

7. On January 28, 2010, I approved the decision to write off the debt for accounting
purposes (BEIOO14) and pursue legal actiQn against Fluid Power. On February 12, 2010, BEI
terminated its distribution agreement with Fluid Power.

8. In May 2010, BEI Sensors, acting by and through BEI’s collection agent,
CCCNY, retained the law firm of Berry Quac];enbusﬁ & Stuart, P.A. to pursue legal remedies
against Fluid Power to collect the unpaid debit.

9. InJ anuary 2011, I.receivedAa call from Attorney Leonard R. Jordan, Jr. of Bermry
Quackenbush about the debt. He proposed that he file two suits against Fiuid Power: one to
pursue judgment for the debt and a second suit to invalidate a property transfer by Fluid Power.

1 did not authorize him to file either suit.
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10.  On August 26, 2011, I received an email from Attorney Jordan requesting that I
sign a Representation Agreement. (BEIO09S5 & BEIO132-0134). He also indicated that CCCNY
had agreed to waive its commission and remove itself from the matter. I did not sign the
proposed Representation Agreement. | |

11.  On September 7, 2011, I emailed Attorney Jordan directly and informed him that
I did not wish to sign his Representation Agreement but agreed to process an outstanding invoice
for a title search. (BEIO093 & BEIO131). BEI paid the firm’s outstanding invoice for $181.12.

12.  Mr. Jordan replied and implied that BEI had already settled the debt with Fluid
Power. He also indicated that he had filed the present action. (BEIO00092).

13. I immediately replied and informed Attorney Jordan that BEI had not settled the
debt with Fluid Power. (BEIO0091).

14.  Attorney Jordan then informed me in an email that he did not believe me and

stated:

When I do something on principle, I do not concern myself with making the right

economic decision; I just want the other side to conclude that it is not a good

thing to do to try to screw me over — as is the case here. I will therefore take

delight from making the defense of my suit as costly as I can to BEL
(BEI0091). In the same email, Attorney Jordan offered that his law firm would purchase the
Fluid Power debt from BEI. 1did not respond to the attorney at that point.

15. On September 13, 2011, Attorney Jordan emailed me again and requested that I
either expressly accept or reject his offer to “buy” the debt. He further stated:

Assuming you do no[t] accept my offer, there will be no favors done by me at this

point. My suit has been filed. The next step is to get the defendants served.

While this suit may not result in a large recovery, I will take way a special feeling
of accomplishment knowing that your defense has been expensive to you.
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(BEIO090).

16.  BEI was served with this Complaint on October 7, 2011 and I had no further
contact with Attorney Jordan.

17. I never agreed to Attorney Jordan’s offer to purchase the Fluid Power Debt and
never authorized him to file suit against Fluid Power, which he did anyway.

18.  BEI never agreed to retain Berry Quackenbush law firm outside of the initial
engagement through CCCNY.

19. BEI has never settled the outstanding debt with Fluid Power.

FURTHER AFFIANT SAYETH NOT.
SWORN TO AND SUBSCRIBED BEFORE)
ME this _,_?D_ day of July 2012.

Notary Public for California RIC ard Wilkins
My Commission Expires:

vvvv
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° Signature of Document Signer No. 1 Signature of Document Signer No. 2 (if any)
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(5{1' day of ‘JM(‘/] , 20 (2".by
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Commercial Collection Corp. of

FIRST SET OF INTERROGATORIES
New York, Inc., . '

STATE OF SOUTH CAROLINA ) - IN THE COURT OF COMMON PLEAS
)
COUNTY OF SUMTER ) Docket No.: 11-CP-43-1418
: : )
Berry, Quackenbush & Stuart, P.A., )
)
Plaintiff, )
)
vs. ) DEFENDANT BEI SENSORS &
) SYSTEMS COMPANY, INC. D/B/A
BEI] Sensors & Systems Company, Inc., ' ) BEI DUNCAN ELECTRONICS’
d/b/a BEI Duncan Electronics and The ) ANSWERS TO PLAINTIFFE’S
)
)
)
)
)

Defendants.

TO: LEONARD R. JORDAN, JR., ATTORNEY FOR THE PLAINTIFF:

Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, the Defendant, BEI

Sensors & Systems Company, Inc. d/b/a BEI Duncan Electronics, hereby answers the Plaintiff’s

Interrogatories as follows:

RESERVATION OF RIGHTS

1. This Defendant specifically reserves and does not waive any rights to pursue and
be heard on any and all defenses set forth in its Answer to the Complaint.

2. This Defendant specifically reserves and does not waive any objections which
may be appropriate to the Interrogatories.

3 This Defendant specifically reserves and does not waive any objections which
may otherwise be available to it and ﬁ;mhe;"states that no Answer should be deemed as an
admission of relevancy, materiality or admissibility of any Answer or document produced. It

further reserves the right to amend or supplement its Answer, if appropriate.
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GENERAL OBJECTIONS

This Defendant objects to responding to any interrogatory or request for production that
seeks information which constitutes confidential attorney-client communication or which falls

within the scope of Rule 26(b)(3) or which exceed the scope of discovery otherwise provide by

the South Carolina Rules of Civil Procedure Qr by statute or common law.

ANSWERS TO INTERROGATORIES

1. Give the names and addresses of persons known to the party or its counsel to be
witnesses concerning the facts of the case and indicate whether or not written or recorded

statements have been taken from the witnesses and indicate who has possession of such

statements.
Answer:

(a) Rick Wilkins
7230 Hollister Ave.
Goleta, CA 93117

There are no known written or recorded statements from this witness. Mr. Wilkins was
the controller for BEI Sensors who communicated with Defendant Commercial Collection
Corporation and Attormney Leonard Jordan., Jr. He would be expected to testify regarding the
Fluid Power account and his dealing with the Co-Defendant and Plaintiff.

(b) Leonard R. Jordan, Jr.
Berry Quackenbush & Stuart, P.A.
112 Lady Street
Columbia, SC 29202

There are no known written o1 recorded statements from this witness. Mr. Jordan is the
attomey from the Plaintiff law firm who communicated with Defendant Commercial Collection
Corporation and BEI Sensors. He would be expected to testify as to his handling of the matter
and his communications with the Defendants. :

Page 2 of 5

-33-



(c)  Frank Vecchio _
Commercial Collection Corporation of NY
P.O. Box 288
Tonowanda, NY 14150

There are no known written or recorded statements from this witness. Mr. Vecchio was
the primary contact at Defendant Commercial Collection Corporation. He would be expected to
testify as to his involvement and his communications with the Plaintiff and BEI Sensors.

(d)  Mike Baker
Fluid Power of the Carolinas

P.O.Box 278
Pinewood, SC 29125

There are no known written or recorded statements from this witness. Mr. Baker was a
principal at the debtor company and would be expected to testify as to Fluid Power’s account
with BEI Sensors. Specifically, it would be expected that Mr. Baker would testify that Fluid
Power did not resolve its debt with BEL Sensors/Duncan Electronics.

2. Set forth a list of photographs, plats, sketches or other prepared documents in
possession of the party that relate to the claim or defense of the case.

Answer: |

All documents rélated to the Fluid Power account and the collection process are attached
as BEI00001 through BEIO0135.

3. List the names and addresses of any expert witnesses whom the party proposes to
use as a witness at the trial of the case.

Answer:
" This Defendant has not identified any expert witnesses for use at trial but reserves the

right to do so.
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4. - For each person known to the party of counsel to be a witness conceming the
facts of the case, set forth either a summary sufficient to inform the other party of the important
facts known to or observed by such witness, or provide a copy of any written or recorded
statements taken from such witnesses.

Answer:
See Answers to Interrogatory 1 above.
This Defendant reserves the right to supplement these Answers to Interrogatories as

information becomes available.

Florence, South Carolina _ TURNER, PADGET, GRAHAM & LANEY, P.A.

May 22, 2272012 W—/

William C. Barnes, Jr.
Michael S. Hopewell

319 South Irby Street

Post Office Box 5478
Florence, S.C. 29502-5478
(843) 662-9003

Attorneys for Defendant,
BEI Sensors & Systems Company, Inc. d/b/a
BEI Duncan Electronics
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STATE OF CALIFORNIA ' )
) VERIFICATION

COUNTY OF SANTA BARBARA )

PERSONALLY appeared before me, Richard Wilkins, who being first duly swom,
deposes and says that he is the Controller for Defendant BEI Sensors & Systems Company, Inc.
d/b/a BEI Duncan Electronics, and that the foregbing Answers to Interrogatories are true of his
own knowledge, except those allegations stated to be upon information and belief, and as to

those, depohent believes them to be true.

Commission # 1553278

SWORN TO AND SUBSCRIBED BEFORE) EZHT "sant patans Courny

Comm. Explres De¢ 10, 2015

ME this \"%* day of May 2012.

: - Rithard Wilkins
My CommisSion Expires: {2 {019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| _ )
COUNTY OF SUMTER ) Docket No.: 11-CP-43-1418
) 3
Berry, Quackenbush & Stuart, P.A,, )
)
Plaintiff, )
) DEFENDANT BEI SENSORS &
VSs. ) SYSTEMS COMPANY, INC. D/B/A
) BEI DUNCAN ELECTRONICS’
BEI Sensors & Systems Company, Inc., ) RESPONSES TO PLAINTIFFE’S
d/b/a BEI Duncan Electronics and The ) FIRST REQUESTS TO PRODUCE
Commercial Collection Corp. of )
New York, Inc., )
)
Defendants. )
: )

TO: LEONARD R.JORDAN, JR.,, ATTORNEY FOR THE PLAINTIFF:

Pursuant to Rule 34 of the South Carolina Rules of Civil Procedure, the Defendant, BEI

Sensors & ijstems Company, Inc. d/b/a BEI Duncan Electronics, hereby responds to the
Plaintiff’s First Requests to Produce as foilows: |

1. Produce a comply copy of the Defendant’s file involving the subject matter.
Response:

See attached, Bates Stamp identified as BEIO001 — BEI0135.

2. Produce copies of any and all documents which you consulted or utilized in
answering the Plaintiff’s First Set of Interrogatories to Defendant, BEI Sensors & Systems
Company, Inc. d/b/a BEI Duncan Electronics (“Interrogatories™), served herewith.

Response:

See attached, Bates Stamp identified as See BEIO001 — BEIO135.
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3.+  Produce copies of any and all documents identified in-your answers to the
Interrogatories.

Response:

See attached, Bates Stamp identified as BEI0001 — BEIO135.

4. Produce copies of any and all communication and/or correspondence exchanged
between the Defendant and the Plaintiff.

Response:

See attached emails and documents exchanged between Rick Wilkins and Leonard
Jordan, BEIOO60 —~ BEI0135.

5/) Produce copies of any and all communication and/or correspondence exchanged
between the Defendant and: the Defendant commercial relating, directly or indirectly, to the
subj e;:t account.

Response:

See attached BEI0046-BEI0050.

6. Produce any and all documents concemning or 'relating to the amount due on the
alleged debt owed to the Defendant by Fluid Power of South Carolina, Inc.

Response:

See attached invoices and account BEIO013-BEI0059.

7. Produce any and all documents concerning or relating to all payments, credits,
charges, fees and interest on the alleged debt.

Response:

See BEIOO13 — BEIOO16.
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8. Produce an account. history covering the subject account from incéption “to

present.

Response:

See BEI0001 ~ BEI0045.

9. Produce the account history of any other accounts maintained by the Defendant
having to do with Fluid Power of the Carolinas, Inc. or any of its affiliates, which history reflects
a payment, credit or write-off applied after January 1, 2010.

Response:

None.

10.  Produce any and all documents demonstrating or evidencing the Defendant’s
attempts to collect the subject debt owed by Fluid Power of the Carolinas, Inc.

Response:

None, other than the documents produced.

11. Produce any and all correspondence, communications and documents exchanged
between the Defendant and Fluid Power of the Carolinas, Inc. concerning the debt owed to the
Defendant by said debtor.

Response:

See BEIO012 and BEI0045.

12. Produce any and all documents, including those the Defendant intends to
introduce as exhibits at trial, or at any hearing or motion, concerning, relating to, supporting,
verifying or relevant to any allegation and/or claim contained in the Plaintiff’s Amended

Complaint or the Defendant’s Answer.
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.- Response:
This Defendant has not yet identified specific trial exhibits but reserves the right to
introduce all relevant evidence at trial or at any hearing or other proceeding of record.

Defendant will notify Plaintiff of its trial exhibits in accordance with the South Carolina Rules of

Civil Procedure.

Florence, South Carolina TURNER, PADGET, GRAHAM & LANEY, P.A.

BY:

William C. Barnes, J
Michael S. Hopewell

319 South Irby Street

Post Office Box 5478
Florence, S.C. 29502-5478
(843) 662-9008

Attorneys for Defendant,
BEI Sensors & Systems Company, Inc. d/b/a
BEI Duncan Electronics

Page 4 of 4
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TECHHULDGIES

{ﬂ ;xjouzet |

V1A FEDERALEXPRESS
February 12,2010 :

Fluid Power of the Carolmas

wood, SC 29125

Baker_ Vice Presxdent

Re: sttnbuto Agreement between BEI Sensors and Systems Company, Crouzet North

Dlvxsmn (“Crouzet”) and thd Power of the Carolmas (“Flmd Power”)
n\y 21 '20@08 (the “Dnstnbnnon Agreement”)

non, Crouzet has elected to terrmnate the stn'ﬂ)unon Ag,reement eﬁ"ecuve
of this letter In accordance w1th Secnon 15 of the Agreement, thxs

ounts eqnal to $29 366 16 unmedxatety upon recelpt of this letter. If
we do not recelve sald_amount wn.’mn thn'ty G 0) days of the date of thls letter we will have no

Ifyou have any quesnons regard.mg thxs letter please contact my ¢ ofﬁee

Sincerely,

Dav1d Foster : X
National Sales Manager
David. foster@cstsensors com
Office: 619-210—1 581

BE} Dunwn E}ectronm Crouzet
17_0 T echnology. Drive
“rvi CA 92618

EEMAIL customer service! crouzet—_usa
WEB www erouz t-usa eom

BEI0012
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August 51'_ 2005

5029125

’Dss}rs.uﬁp or .

. Ithes
Hight st the

"RECEIVED
~'SEP 02 2009
* DUNCAN

11°d _BRL2 £Sb 6b6:0L  ‘semeastens © - XEMDHQIMTY:Wed 6812 6PB2-20-dTS
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THE COMMERC!AL COLL‘-‘CTION COPPORAT[ON
OF NEW YORK

OLD-FASH: ONED SERVICE + CUSTOMIZED Pnocrums
2!57 CENTUR)‘ V|s N Lo

-Fluid Power of the Carolinas Inc

Balance: §27,600.00

‘-Sln.C..e.'-e.’-.)’ .

. John Chotkowslu )
_'@commerma]collcctlon.com
nt,Ex:ec.t_x_.ti,}'e

THE COMMERCIAL COLLECTION CORP OF NY
www commerc1alcollect10n .com

FULL SERVICE NATIONAL AND INTERNATX.ONAL COMMERCIAL COLLECTIONS

’ : 34 SEYPAQUR ST.. TONAWANDA, NY 14150 » MAIL TO PO BOX 288. TONAWANDA. NY 1415l0288
T -7 716213”00 « TOLL FREE: BOQ 873.5212 » FAX BOQ.873.5211 .
ASSOC!_ATE OFFICES IN KENTUCKY. GEORGIA. FLORIDA

‘WWW.COMMERCIALCOLLECTION.COM

BE10046
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THE COMMERCIAL COLLECTION CORPORATION
OF' NEW YORK

" OLD-FASHIONED SERV\;E . CUST
. -21sT Csm'urw VLSI’D 3

- Re' Fluid Power of the Carolmas Inc
L Pmewood, SC 29125 T :

'FULL SERVICE NATIONAL AND INTERNATIONAL COMMERCIAL COLLECTIONS

- °§‘g 34 SEYMOUR ST.. TONAWANDA. NY 14550 » MAIL TO: P O.'BOX 288, TONAWANDA, NY 141510288
: : : 1716.213.1)00 "~ TOLL FREE BO0.873 5212 - FAX: 800 B73 5211

e B - s o ASSOOATE OFFICES (N KENTUCKY. GEORGIA. FLORIDA
: T T www. COMMERCIALCOLLECTION.COM

BE10047



[_:.—:;% Fw: Fluid Power

Cheryl Enriguez to: Gerardo Romo - 01/29/2010 01:35 PM

as prom_ised.

bac_ 201001281 34548 PDF

— Forwarded by Cheryl EnnqueleEl/CST on 01/29/2010 01:32 PM —

From: . Cheryl Ennquez/BEl/CST
To: . “Rick Wilkin /CST@CST
Date: - 01/28/2010.08:10PM -

Subject ’ Fw- Fluid

We spoke of thrsAon Monday., They are, only willing to pay a paltry $100.00 for the $29k they owed | wrll
send out the ema to'Lynn tomorrow to ask who to send this to in legal.

This is jUS[ the wnte off [o clean the agmg

Thanks - L C

—_— Forwarded by Cheryl Ennquez/B EIICST on 01/28/2010 08:07 PM —
From: . - _."-Gerardo Romo/CRY :
To: - “Cheryl EnnqueleEIlCST@CST
Date; 01/28/2010 04:05PM ..

SubJect. Flurd-Power [

Hi Cheryl

Please find attachment below.
Write Off Sheet and Invoices.

Regards,

Gerardo Romo | AR | BEl Sensors and Systems | Crouzet

170 Technology Dr. | | lrvrne CA 92618 | (Offce 619-210 -1542 | ( Fax 619 710—8542
* Email:, Gerardo Romo@cryd

201 001251 54835371 pdf 20 001 281 5545479 pdi

BEI0048
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e, Fw. F\u&d Powef '
”@ Cheryl Ennquez (o Rlck Wmuns 01[28/2010 oa 10PM

We spoke of this on Monday They are only wulhng to pay a pallry $100.00 for the $28k they owed. | wm
send out me ema1 to Lynn tomorrow to ask who to send thls to in legal

This ls ]'ust me wme off to ciean the agmg

That ks ‘

— Forwarded by Cheryi Ennquez/BEllCST on 011284‘2010 08 07 PM _—
F rgm. S } Gemrdo- Romo{c_ Y

Jo: - ;I‘Charyl EnriquezIBEVCST@CST

Dater.. * 52012&(20100405 PM "

Subjed ’ -

Hl Cheryl

P\ease ﬁnd atiachment below

Wm? o Sbeét and Iyoicss
Regards.
Gerardo Romo 1 AR BEI Sensors and S\/stems | Crouz

170 Technology Dr. | rvine, CA 92818 { { Office: 519-210-1 542] (Fa:c 619—710—8542
* Email: Gerando Romo@ctyd mcom L. .

201001 29154636571..pd!f 20100‘129155457‘7&pc§

BE10049
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‘Yage l ot ]

03*19548/ Fluid Power of the Carolms (607043)
John Chotkowskl oo -

Rle-//CADochments and Seng=\enrianc\l neal Refting\TermninntesFA319MV-weh59 - h]/?Ql’)mD

BEI0050
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From: Rick Wilkins/BEI/CST

To: . "Leonard R. Jordan Jr." <LJordan@BQSLaw.com>
Date: 09/07/2011 08:23 AM

Subject: RE: FW: Fluid Power of the Carolinas, Inc.

Leonard, After reviewing your contract and realizing that there is a very small chance that you will collect this outstanding
receivable, | have decide not to sign your agreement. | will process your invoice you sent which will be include in the
check run tomorrow so you will receive the check early.next week. - T

Reggird_‘s,_F..{ig_:_k o

Richard WILKINS | Controller

BEI Sensors - 7230 Hollister Ave - Goleta, Ca. 93117 - USA

Tel: 805-968-0782 Ext 263 | Mobile: 925-595-0665

E-mail: Rick Wilkins@beisensors.com | Web: hitp:/www beisensors.com/

CONFIDENTIALITY NOTICE: This correspondence may contain technical data, as defined in ITAR 22 CFR or the EAR 15 CFR. The recipient is advised and
hereby acknowledges that such technical data, relating to export controfled items under the ITAR cr the EAR may not be exported, disclossd or fransferred to any
foreign person whether in the United States or abroad, without first complying with all relevant requirements including the requirement for obtaining. any vrittan
expart authorization from the U.S. Department of State, Directorale of Defense Trade Controi or the Department of Commerce s Bureau of Industry & Security or
otherwise make and document the determinations that an export ficensing exemption appligs, as the case maybe. Diversion contrary to U.S. law is prohibited.

*"Please consider the environment before printing this e-mail*™* -

From: “Leonard R Jordan Jr." <LJordan@BQSLaw.com>
To: <Rick.V\fllkins,@pglsensors.cgqv ) -
Date: 09/06/2011 01:02 PM

Subject: | RE: FW: Fluid Power of the Carolinas, Inc.
9/6/11

| remind you aboui the statute of limitations.

BEI0060
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Leonard R Jordan, Jr.
Berry Quackenbush & Stnart, P.A
1122 Lady St., 5th. Floor (29201)

P.O. Box 394 -5

Columbxa SC 29202 .

Telephone 803-779 2650

Duccz Dial 803—2‘5 0650

Facmmﬂc 803 255-0179

E-meu] horda:n@baslaw com

WWW. bgslaw om -

From RlckAWIIlqns@belsensors com [mailto:Rick. Wllklns@belsensors com1
ent: Wednesday, August 31, 2011 1: 20 PM
T0' Leonard R. Jordan . :

SubJect Re Fw: Flund Power of the Carolinas, Inc.

Leonard, have not fprgq_tte,n about you, just very busy give me to next week.

Rick -

Régards.

-RlchardWlL.KlNS | Controlier Sy
BEI Sensors 7230 HolllsterAve .Goleta, Ca. 93117 -USA ~
Tel 805 968-0782 Ext263 | Mobiie: 925-5950665

2%

ex

CONFIDENTIAUTY NOTICE This correspondence may contain technical data, as defined in ITAR 22 CFR ar the EAR 15 CFR. The recipient is advised and
hereby acknowledges that such technical data, refating to export coatrolled items under the ITAR or the EAR may not be exported, disclosad or transferred to any
forsign person whether In the United States or abroad, without first complying with il relevant requirements including the requirement for obtaining any vmitten

export authorization from the U.S. Department of State, Directorate of Defense Trade Conirol or the Department of Commerce ¥s Bureau of Industry & Security or
otherwise make and document lhe detenm'nations that an export jicensing exemption applies, as the case maybe. Diversion contrary to U.S. law is prohibited.

“Please consider the envnronment before printing this e-mail™*

From: 'Leonard R. Jordan Jr.* <LJordan@BQSLaw com>
To: R <nck.w||kms@belsensors com>

Date: 08/31/2011 07:42 AM

Sutject: FW: Fluid waer_of the Carolinas, Inc.

8/3111

BEI0061
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. Reminder.

Leonard R. Jordan, Jr.
Berry Q ackenbush & Stuart, P.A.
1122 lady St, Sth Floor (29201) -
P.0.BOx394 -

Columbia,'SC 29202

Telcphone 803-779-2650

Direct Dial 803-255-0650

Facsum'le 803.255-0179

E-mail }j ordan@bqslaw com

WWW. bgslaw com .

From: Leonard R, Jordan Jr.

Sent Friday, August 26, 2011 9:38 AM
To: nck WIlklﬂS@bElSEﬂSOl’S com'
SubJect:. Flund Power of the Carohnas, Inc

8/26/11

Mr. WI|klnS please see the attached Representahon Agreement Please let me know |f you have any quest;ons or
comments . . .

! have commumcated w1th the attorney for Commermal Collections, and he has informed me, via emall that his client wil

remove itself completely from this matter and will waive any commission, subject to your company and me sngnlng a
release of Commercnal whnch isin forrn satlsfactory to Commercnal

Under the curcumstances including the long delays and my having to file two suits, and with Commercial Collections

waiving |ts share of any recovery, ] feel the proposed conhngency fee arrangement IS qunte appropnate | hope you will
agree. . o

| remnnd you of the urgency of this matter due to the statute of hmltat]ons I ask that you take steps to fnahze the
Representatlon Agreement as soon as posSIble .

} will, of course, want you to execute the Agreement (when in final form) and send it back to me.. | will also want your

company to renmburse me, wnthout further delay, for the costs advanced over 6 months ago, as reﬂected in the attached
bill. : . . .

Thank you.

> _Leonard R. Jordan, Jr.
Berry .Quackenbush & Stuart, P.A.
1122 Lady St 5th Floor (29201)
P.O.Box 394

Co}umbxa, SC 29202

Te]cphone 803 779-2650

BEI0062
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Pages marked with Bates Stamp pages BEI0063-0067 have been omitted by agreement of the
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From: Rick Wilkins/BEVCST

To: “Leonard R, Jordan Jr." <LJordan@BQSLaw.com>
Date: 09/07/2011 11:20 AM
. Subject RE: FW: Fluid Power of the Carolinas, Inc.

. Leonard | understand your dlsappomt however ! feel your company has been working to collect these funds
unfortunately we have been unsuccessfully in collectlng any -money over the last 2 years. Continuing this relatlonshlp will

only cost:your organlzatlon and mlne w1th out bemg able to collect any funds Please note we have wntten thls aocount
off at least2years ago ’ L = : Do, :

: © .
v

] want you to understand and believe me that BE! has not collected any funds from Fluid Power. If you are basing your
case on the bellef that we have settled wnth the debtor you deﬁmtely need to reconsnder your su1t agalnst BEI

Re'gards. _Rlck

RlchardWlLK]NS | Controlier

El. Sensors - 7230 Hollister Ave - Goleta, Ca. 93117 - USA
Tel: A05-968-0782 Ext 263 | Mobtle 925-595-0665

E-mall Rnck Wlklns@belsensors com | Web: hlto I/www belsensors coml

CONFIDENTIALITY NOTICE: This correspondence may contaln technical dala, as defined in ITAR 22 CFR or the EAR 15 CFR. The recipient is advised and
hereby acknowledges that such technical data, relating to export controlled items under the ITAR or the EAR may not be exported, disclosed or ransferred lo any
foreign person whether in the United States or abroad, without first complying with all relevant requiremenis including the requirement for obtaining any vritten
export authorization from the U.S. Department of State, D:redorate of Defense Trade Control or the Department of Commerce s Bureau of Indusiry & Security or
otherwise frake and documenl the determinations that en expon /:censmg exempnon applres as the case maybe Dlverslon contrary to U S.lawis p.rohlb/ted_

~Please consider the environment before printing this e-mail™** .

From: "Leonard R Jordan Jr." <LJordan@BQSLaw com>

To: <Rick Wilkins@beisensors.com>
Date: 09/07/2011 09:17 AM

Subject: RE: FW: Fluid Power of the Carolinas, Inc.

BE10068
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9711

Very curious response. NotWIthstandlng that, as you say, there is"a very small chance of collection, you have an attorney
who thmks the debt is collectable and who is w;lhng totry to collect the debt ona contmgency-fee basis (so your only
exposure is fimited to out-of—pocket expenses it therefore makes no sense to snmply write-off the debt——unless the debt
has already been compromlsed with the debtor, As you | know the pendnng suit, which | have filed agamst BEl asserts that

it is my belief that BEI settied.with the debtor after refemng this, case tome; and your reply today seems to me 10, conﬁrm
that thls bellef has mertt. Unless you reconSIder 1 w1ll proceed to serve and contlnue thh the pendlng sunt agamst BEl

| want to be clear thh regard to the statute of hmltatlons BEI has been notlﬁed that the debt may be barred to some
exten by the running of the statute of hmltatlons if the debt agalnst Fluid, Power is pot pursued through lltlgatlon within the
next two weeks It will be this ﬁrrn $ posmon that anye effect which the statute of limitations has on the ability to collect the
debt owed by Fluid Power will not affect the debt owed by BEl to thls firm, In other words, we will assume that the debt
agaunstFlund Power is fully collectable and would be collected in full notthhstandlng the statute of llmltatlons

g -LeonardR Jordan, Jr.

Berry Quackenbush & Stuart, P.A.

1122 Lady St 5tb Floor (29201)

P.O.Box 394

Columbla SC 29202

Tclephone 803—779-2650

Direct Dial 803-255-0650 T T e e ' E s
Facsimile 803 255-0179 ST o - o i
E-maxlhordan@bqslaw com : S C .

wwwbgslaw com U

From Rlck.Wllklns@belsensors com [mailto:Rick. Wlll_(lns@betsensors com}
Sent: Wednesday, September 07, 2011 11 23 AM '
To: Leonard R. Jordan Jr.

Subject: RE: FW: Fluid Power of the Carolinas, Inc.

Leonard After reviewing your contract and reahznng that there is a very small chance that you will collect this outstanding

recelvable | have decide not to sign your agreement. | will process your invoice you sent whlch Wlll be mclude in the
check run tomorrow so you wnll recelve the check early next week

Regards Rle

RlchardWlLKlNS | Controlier

BEI Sensors 7230 HolllsterAve Goleta, Ca. 93117 - USA

Tel: 805—968—0782Ext263 | Moblle 925-595-0865

E-mail; Rlck Wlkms@belsensors com | Web: htip: /Iwww belsensors com/ e

CONFIDENT JALITY NOTICE: This correspondence may conltain technical data 2¢ defined in ITAR 22 CFR or the EAR 15 CFR The recipient is advised and
hereby acknowledges that such technical dats, relating fo export controlled items under the ITAR or the EAR may nct be exported, disclosed or fransferred to any
foreign person whether in the Unite¢ States or abroad, without first comply:ng with all relevant reguirements Including the requirement for abtzining any writien

export autronzauon fram the U.S. Department of State, Directorats of Defense Trade Control or the Department of Commerce €5 Bureau of Industry & Security or
otherwise make and document the de’ermlnatlons that en export Ircensmg exempJon applies, as the case rraybe DNer._lon conlrary toU.S. Iaw is prohlbned

TPlease consxdier,the environment before printing this e-maii™

BEI0069
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. Under the circumstances, including the long delays and my having o file two suits, and with Commercial Collections

waiving its share of any recovery, | feel the proposed contmgency fee arrangement is quite appropnate l hope you will.
agree S _ .

| remlnd you of the urgency of this matter due to the statute of limitations. | ask that you take steps to fi nalrze the
Representatron Agreement as soon as possrble ;

1 will, of course, want you to execute the Agreement (when in final form) and send it back to me. 1 will also want your

company to relmburse me, \mthout further delay, for the costs advanced over 6 months ago, as reﬂected in the attached
bitl. ¢

Thank you.

.Leonard R J ordan, Jr

Berry ( packenbnsh & Stuart, P.A.

1122 Lady St 5th Floor (29201)
P.0O.Box 394 L

Columbia, SC 29202

Telephone 803-779-2650

Direct Dial 803-255-0650

Facsmﬂe 803 255-0179

E maﬂ hordan@bqslaw com

WWW bgslaw com

oL ****** CONFIDENTIALITY NOTE * EXREEE

:f’,‘ eleted y ckWHkms/BEI/CST]

This email has been scanned by the MessageLabs Email Secunty System.
For more mfonnatlon please visit http //WWWmessagelabs com/emaﬂ

BEI0072
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From: Rick Witkins/BEVCST

To: Leonard R Jordan Jr. <LJordan@BQSLaw.com>
Date: 09/12/2011 06:33 PM
“Subject: Fw: Fluid Power of the Caralinas, Inc.

Leonard, the email below is in‘respo_nse_ to your em_ail sent on September 12, 2011 my response has not changed.

Do'mea favor before you start another law suit call Fiuid Power and ask them if they have sent BEl any money. Also if
you have been workmg to collect thrs money over the last 2 years | would expect that Fluid Power would have advised

you, that they paid us so you would not continue to call on them to collect these funds Now that 1 thmk about it maybe you
were not puthng forth much effort in collectlng thls money :

lee them call

Regards RICK

5555:&5533

Rnchar;l_YlI)_LKlNS | Controlier .
BEI Sensors -.7230 HolllsterA\/e Goleta, Ca. 93117 - USA
Tel: 805 988—0782Ex1263 | Moblle 925-595-0665

E-mail: Rick Wilkinsi beisensors.com | Web: httpJ//www.beisensors.com/ )
.4.‘.'.:...:-;_-. PR . E e o o b

,.‘-_‘-‘;—.

CONFIDENTIALITY NQTICE: This correspoendence may contain technical data as defined in ITAR 22 CFR or the EAR 15 CFR. The recipient is advised and
I‘er&by acknowledges that such technical data, relating to export controlled items under the ITAR or the EAR may not be exported, disclosed or transferred to any
foreign person whether in the United States or abroad, without first complying with all relevant requirements including the requirement for obtaining any written
export authorization from the U.S. Department of State, Directorate of Defense Trade Coniirol or the Department of Commerce s Bureau of Industry & Security or
otherw:se make .and document (he de'ermmaflons that an export Ilcensmg exempt/on appl'es as the case maybe. Diversion conirsry to u.Ss. /aw is pfohlblted

**Please consider the environment before printing this e-mail™™ B . i ’
— Forwarded by Rick Wilkins/BEI/CST on 09/12/2011 06 24 PM —_ - o Y

From: . " Rick WllkxnslBElICST

To: "Leonard R Jordan Jr.” <LJordan@BQSLaw com>
Date: ) :08/07/2011 11:20 AM

Subject: T RE: FW: Fluid Power of the Carolinas, Inc.

BE10074
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From: Rick Wilkins/BE/CST

To: "Leonard R. Jordan Ji." <tJordan@BQSLaw.com>
Date: 09/13/2011 06220 AM
Subject: . Re: FW: Fluid Power of the Carolinas, inc.

Leonard, I have no_thir;g else to say.

Havea good day

From "Leonard RJ ordan Jr." [LIordan@BQSLaw.com]
Sent 09/13/2011 08:11 AM AST

To: Rick Wilkins

Sub]ect RE FW thd Power of the Carobnas Inc

9/13/11

1fi nd it mtereshng that you have not responded directly to my offer to buy the subject debt (see below). Thatis probably a
strateglc ploy on your parn, to later claim that you never received the offer. | therefore send it to you again, and | ask that
yod expressly accept or reJect the offer. If you reJect it, and you want to try to convmce me that your decrsnon has some
economlc advantage to your company, | encourage you to do so.

Assumlng that you do no accept my offer there will be no favors done by me at this point. My suit hag been filed. The next
step-is 1o get the defendants served. While this Ssuit may not result in a large recovery, I will take away a specral feelmg of
accomphshment knowmg that your defense has been expensnve to you .

- {LeonardR Jordan Jr.
Berry Quackenbush & Stuart, PA

1122 Lady St., Sth Floor (29201)

P.0.Box39%4

Columbxa, SC 29202 o . L - - - .
Telephone 803-779- 2650 S AR o .

BEI0081
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Direct Dial 803-255 0650

' Facsimile. 803 255-0179
E- maxl lrorda.n@bqslaw com
WWW. bgslaw com

From .J_eonard R Jordan Jr.

Sent: Wednesday, September 07, 2011 3 44 PM
ck. Wilkins@beisensors.com' '

Subject RE FW Flurd Power of the Carolrnas Inc

9/7/11

ft's.1 4 tdlsappomtrnent rt S pnncrple Yourcompany referred this collectlon matter to this firm, through its agent,
Cor Collections. Through no. fault of this firm, the matter was not pursued although this. f'rm made regular
contact with Commercral Collectrons Between BEl and Com mercral there was a complete absence of cooperatron and

Your requestrng that I belreve you is dlfﬁcult in lrght of your own actrons .and inactions.. Why would you not want to pursue
the collectron of this debt under the crrcumstances unless BElhascuta deal with the debtor? How could | not be
IS of BEI? Soyou wrote—off the account 2 years ago——that s before you sent rt for collectlon Please explaln how

Whenl do_somet_hlng on pnncrple l do not concern myself wrth maklng the nght economrc decrsron | just want to make
. thrng to do to Iy to-screw rne overf—as is the case here I will therefore take

tt*-p*

has wntten-off the debt anyway, my firm wrll buy the debt from BEl foran
ua_l to 25% of the recovery recelved How about that’7 My firm will cover all the collection costs and will pay

% of somethrng is, potennally a lot more ‘than zero. BEI will have to assign the

s_l__st and be fully cooperatlve and supportive in any action to recover-the
debt What do you say’7 A refusal to accept thls offer will make it obyious to all that BE! has cut a deal with Fluid

Power ~ln llght of the statute of Ilmrtatlons thls offer is only avallable for acceptance untrl noon on Fnday, 9/9/11

. eonard R. Jordan, Jr.
:enbush & Stuart, P.A.
1 122 Lady. St, 5th ’f}oor (29201)
P.O. Box 394 :
a, SC 29202
Tel bone 803 779- 2650
D1rect Dlal 803-255 0650
Facsumlc 803 255 0179
E- mall hordan@bqslaw com

wwwbgslaw com R

From Rlck Wllkrns@belsensors com [marlto Rick. erkrns@bersensors coml
Ser ni ] Wednesday, September 07 2011 2 20 PM o

To: Leonard R. Jordan Ir.

SubJect' RE FW Flurd Power of the Carollnas Inc _
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Leonard, | understand your disappoint, however, | feel your company has been working to collect these funds,
unfortunately we have been unsuccessfully in collecting any-money over the Jast 2 years. Continuing this relationship will
only cost your organization and mine with out being able to collect any funds. Please note we have written this account
off atleast 2 years ago.. Lo e T . - - o T s

lwan;,ybij ._tc_'> understand and believe me that BEI has not collected any funds from Fluid Power. If you are basing your .
case on I_'he‘b_el_ie_a_f that we t_\avgs_e,t_ﬂ,e_d with the debtor you, definitely need to reconsider your suit against BEI. : '

Re;gérc_i.s,. Rick .

Richard WILKINS .| Controlier

BEI Sensors : 7230 Hollister Ave - Goleta, Ca. 831 17 -USA
Tel: 805-968-0782 Ext 263 | Mobile; 825-595-0665
E-m_éj!: Rick Wilkins@beisensors.com | ‘Web: htto//iwww.belsensors.com/

CONFIDENTIALITY NOTICE: This comespondence may contain technical data, as defined in ITAR 22 CFR or the EAR 15 CFR. The recipient is advised and
hereby acknowledges thet such technical Cata, relating to export controlled items under the ITAR or the EAR may not be exportad, disclosed or transferred to any
foreign person whether in the United States or abroad, without first complying with all relevant requirements including the requirement for obtaining any wrilten

export authorization from the U.S. Department of State, Directorate of Defense Trade Control or the Department of Commarce @s Bureau of Industry & Securily or
otherwise make and document the determinations that an export licensing exemption applies, as the case maybe. Diversion contrary to U.S. law is prohibited.

~~Please consider the environment before printing this e-mail™™

From: ._*'Lc'aonard R. Jordan Jr.} <LJordan@BQSLaw.com>
To: " <Rick.Wikins@beisensors.com> - - ) :
Date: 09/07/2011 0817 AM _ ° R

Subject: ‘RE: FW: Fluid Power of the Carplinas, Inc.
9/7/11

Very curious response. Notwithstanding that, as you .s_gy,_;herg is"avery small chapce’ gf‘col.lection, you have an Ea:tt‘omey
who thinks the debt is collectable and who is Willing to try to coliect the debt on a contingency-fee basis (so your only

exposure is limited to out-of-pocket expenses). It therefore makes no sense to simply write-off the debt—uniess the debt

has already been compromised with the debtor. As you know, the pending suit, which | have filed against BEI, asserts that
it is my belief that BE! settled with the debtor after.réfering this case to me; and your reply today seems fo me o confirm

that this balief has merit, Unless you reconsider, | will proceed to serve and continue with the pending syit against BEI.

| wait o be cledr with regard to the statute of limitations. BEI has been notifisd that the debt may be barred to some
extent ,b:Y..ﬂ'_‘? running of the statute of limitations, if the debt against Fluid Power is not pursued through litigation within the

next two weeks. It will be this firm's position that any sffect which the statute of limitations has on the ability to collect the

debt owed by Fluid Power will nbt affect the debt awed by BE! to this firm. In other words, we will assume that the débt

against Fluid Power is fully collectable and would be collected in full, notwithstanding the statute of limitations.
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. Berry Quackenbush & Stuart, PA.
1122 Lady St., 5th Floor (29201 )
P.0.Box 394
Columbia, SC 29202
Telephone 803-779-2650
Direct Dial 803-255 0650
Facsimile 803 25 50179
—mail lio @bgslaw com
wwWw bgslaw corn

From RJCKWlllqns@belsensors com [mailto:Rick. Wllkms@belsensors com]
Sent Wednesday, September 07 2011 11 23 AM

To. Leonard R. Jordan . 0 -

Sub]ect' RE FW FJUId Power of t:he Carolmas, Inc

Leonard After reviewing your contract and reallzmg that there is a very small chance that you will collect this outstanding

recelvable | have decide not to sign your agreement. | will process your |nv01ce you sent which Will be mclude in the
check run tomorrow so you wnll recelve the check early next week

Regards RICk Do ) 1,_ o ?'

Richard WlLK)NS I- Controller .

BE! Sensors 7230 Hollister Ave - Goleta, Ca 931 17 -USA

Tel: 805—968—0782Ext 263 | Mobile: 925—595-0665 '

E- mal] R»ck W‘lkms@basensors .com l Web httn l/www bensensors coml

P2

CONFIDENTIALITY NOTICE: This correspondence may contam technical data, as defined in ITAR.22 CFR or the EAR 15 CFR. The recipient is advised and
hereby acknowiedges that such technical date, relating to export controlled ffems under the ITAR or the EAR may not be exported, disclosed or transferred to any
foreign person whether in the United Statss ar abroad, without first complying with all relevant requirements including the requirement for obtaining any written

expart authorization from the U.S. Department of State, Directorate of Defense Trade Control or the Depertment of Commerce €s Bureau of industry & Security or
otherwise make and document the determlnabons that an export licensing exemption applies, as the case maybe. DIverSlon contrafy to U S. law is_prohibited,

~Please consider the environment before printing this e-mail™™

From: *Leonard R. Jordan Jr.° <LJordan@BQSLaw com>
TJo: <Rick. W'I)uns@belsensors com>

Date: 08/06/2011 01:02 PM |

Subject: RE: FW: Fluld Power of the Carolinas, Inc.
9/6/11
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"1 remiing you about the statute of limitations.

'eonardR Jordan, Jr.
Berry Quackenbush & Stuart, P.A
1122, Lady St., Sth Floor (29201)

P.0. Box 394 -

Columbla, SC 29202

Telephonc 803-779-2650

Dlrect Dial 803-255-0650
' Pac51mﬂc 803 2550179

E-mail ]1ordanF baslaw. com

WWwW bgslaw com ’

From: Rxck.Wllklns@belsensors com {mailto:Rick. Wl|kms@belsensors com]
Sent: Wednesday, August 31, 2011 1: 20 PM ' '
eonard R. Jordan Jr. -

ect Re. FW Flund Power of the Carohnas Inc

Le.or.ia'r.d., have not f_or.gqtft‘eri about you, just very busy give me to next week.

Rlck .. i g' 1.'_‘: .E A_: - SR

Regards

Ru:hard W!LK]NS | Conftroller
BEl Sensors 7230 Hollister Ave - Goleta, Ca. 83117 - USA
Tel: 805-968-07825:& 263 | Mobile: 925-595-0665
manl ICk WllklﬂS@bElSEHSOI'S com | Web htto //www beisensors com/

CONFIDENTIALITY NOTICE: This correspondence may contain technical data, es defined in ITAR 22 CFR or the EAR 15 CFR The recipient is advised and
hereby acknowledges that such technical data, relating to export conlrolled items under the ITAR orthe EAR may not be exported, disclosed or transferred to any
foreign person whether in the Um"ted States or abroad, without first complying with ail relevant requirements including the requirement for obtaining any written

export authorization from the U.S. Deperiment of State, Directorale of Defense Trade Contral or the Department of Commerce €s Bureau of Induslry & Security or
otherwise make and document rhe deleﬂmnatrons tbal an export licensing exempnon applies, s the case maybe Diversion contTary to U.S. faw is prohibited.

~Please consider the envlmnment before _Dnnt!ng !hls e-mail™

From: “Leonard R Jordan Jrt <LJordan@BQSLaw com>
To: <ndc\mlklns@bersensors com> ’
Date: 08/31/2011 07:42 AM

Subject: - “FW: Fluid Power of the Carolinas, Inc.
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8/31/111

Reminder.

,Leona.rd R Jordan, Jr.
Berry Qus ekenbush & Stuart, P.A.
1122.Lady St., 5th Floor (29201)

P.O. Box 394

Columb1a, SC 29202

Telephone 803-779 2650

Direct Dial 803-255-0650

Facsimile 803 255-0179

E-mail hordan@bqslaw com

WWW. bgslaw com

From: Leonard R. Jordan Jr.

Sent Friday, August 26,2011 9:38 AM
To: nck.wrlkms@belsensors com'

Sub]ect Flurd Power of the Carolrnas Inc.

8/26/ ‘I 1

Mr. Wllkrns please see the attached Representatron Agreement Please let me know if you have any questrons or
oomments ’ R R

| have commumcated with the attomey for Commercral Coliectiops, and he has informed me, via email, that his client will

remove itself oompletely from this matter, and wrll waive any commission, subject to your company and me srgnlng a
release of Commercral whroh IS m fonn satlsfactory to Commercral

Under the c1rcumstances |nclud|ng the long delays and my haying to file two suits, and with Commercnal Coliections

warvrng its share of any recovery, 1 feel the proposed contmgency fee arrangement is qunte appropnate I hope you wnl
agree S Ca s .

I remind you of the urgency of this matter due to the statute of hmltatxons | ask that you take steps to ﬁnahze the
Representatlon Agreement as spon as possnble ) . :
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1 will, of course, want you to execute the Agreement (when in final form) and send it back to me. | will also want your

' company to relmburse me, wnthout further delay, for the costs advanced over 6 months ago as reﬂecteo in the attached
bill. . : )

Thank you.

Leonard R. Jordan, Jr.
Ber,ry Qnackenbnsh & Stuart, P.A.
1122 Lady St., 5th Floor (29201)

P.O. Box394 S :

Columbm, SC 29202 -

Te]ephone 803-779-2650

Dlrect Dial 803-255-0650

Facsmﬂe 803, 255-0179

E—maﬂ '1] ordan@bgslaw com

wwwbgslaw com .

EREEER CONFIDENTLALITY NOTE *****

e w:th requnrements |mposedhby the IRS we mform
N ritten, to be used, and.
dmg enaltles under_the Internal Revenue Code 2
1€ ion or-matter- that ns contamed
in thls document [attac men p t Y A.Ikms/BEI/CST] [attachment
ST : 3_"._201- ‘826093228 pdf“ deletedby Rlck Wllklns/BEIICSI’] s

This email has been scanned by the MessageLabs Email Security System.
For more mformatlon please visit http //WWW messagelabs com/ emall ‘

****** CONFIDENTLALITY NOTE FHEXKE
This message may contain mformahon ﬂmt is conﬁdentxal or prlvﬂeged under an attorney-client

relatlonshrp Itis mtended only for use of the mdlwdual or entlty to which it is addressed, and any other
chssemmatxon, dlstrlbutlon, or copymg of th.lS commuxucatxon 1s stnctly prolnblted and may be ﬂleoal

7
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: under federal or:state law. Ifyou have received this communication in error, please notxfy us meedlately
" by replymg to thls emall and by deletmg the ongmal message and any coples Thank you '

‘.: <<<<Berry, Quackenbush & Stuart P.A.>>>> . L

IRS CIRCULAR-230 DISCLOSURE To ensure comphance w1th requlrem_ents mlposed by the IRS we

Lo atter thatls contamed mthls document. L

ThlS emaal has been scanned by the MessageLabs Email Secunty System
For more mformatton please wsﬁ http //wwwmessagelabs com/ emaﬂ

. SRR CONFIDENTIALITY NOTE ****** - :

g.e. may contmn mformatlon that 1s _conﬁdentlal or pnvﬂeged under‘van attorney—chent _
11y the i addr ed, and any other

used, .and cannot be'used.,‘for , av
Secuon 6662(d) or (11) promoung, mar‘ketmg or Tec mmendmg to an_ ther party any transactlon or .
SR, atferthatxs con pent

This emaﬂ has been scanned by the MessageLabs Email Secmty System
For more mfonna’uon please visit htto //www messagelabs com/emaﬂ

' ****** CONFIDENTIALITY NOTE RREEEE -
T hls message may contam mformanon that is conﬁdentlal or_;pnwleged under an attorney—chent
relatmnshlp Itis mtended only for use of the md1v1d al or entity to which itis addressed, ‘and any other

drssemmanon, chstnbuﬁon, or copymg of thxs communrcatlon 1s stncdy prohlblted and may be 1]]egal
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- under federal or state Yaw. If you have received this communication in error, please notify us nnmedmtely
" by replymg to th]S emzul and by deletmg the ongmal message and any coples Thank you

A . <<<<Berry, Quackenbush & ,Stu.?rf PA>>>>

.

HZS CIRCULAR 230 DISCLOS URE To ensure comphance w1th reqmrements 1mposed by the IRS we
: y-.-US federal tax adv1ce contamed in this docum Is 1 not intended or written to be
used and'cannot be used, for the purpose of ®. avmdmg penaltxes \under the Internal Revenue Code
Sectlon 6662(d) or (11) promotmg, marketmg OF YecoImmend g 10 ; another party any f:rans actxon or

: matter that i is contamed in t}ns doéument. ' : SO

This email has been scanned by the Symantec Email Secunty cloud semce
For more m.formatlon please visit http: /Iwwrw symanteccloud.com :
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Pages marked with Bates Stamp pages BEI0090-0098 have been omitted by agreement of the
parties as irrelevant to the appeal.
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From: ) 'I:eonerd R. Jordan Jr.* <WJordan@BQSLaw.com>

To: . - <Rick Wilkins@beisensors.com>

Date: 09/10/2011 06:05 AM

Subject: RE: FW: Fluid Power of the Carolinas, Inc.
9/10/ 1 1 .

Your Jack of response has confirmed my suspicions. | will be proceedlng wrth the lawsuit 1 have ﬁled against BEl and
others :

Wi.ll‘ you accept service or should | run up additional costs, which | will expect BEI to reimburse?

E Leonard R. Jordan, Jr.
Berry Quackenbush & Stuart, PA.
1122 Lady St., 5th Floor (29201)

P.O. Box 394 ’

Columbxa 'SC 29202

Telephone 803-779-2650

Direct Dial 803- -255-0650

Y. ile 803 255-0179

E- maﬂ )i ordan@bqslaw com
Wwwbgslaw com o ’

: Leonard R. Jordan Jr.
"Wednesday, September 07, 2011 3: 44 PM
'cKWrIkms@bersensors com’ :
ect: RE FW Flmd Power of the Carohnas Inc.

9/7/11

lt S: not dnsappomtment it's principle. Your company referred this collection matter to this firm, through its agen,
Commercral Collectlons Through no fault of [hlS frm the matter was not pursued although thls firm made regular

"1
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Pages marked with Bates Stamp pages BEI0100-0127 have been omitted by agreement of the
parties as irrelevant to the appeal.
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STATE OF SOUTH CAROLINA ) - . ,
) REPRESENTATION AGREEMENT
COUNTY ~ OF RICHLAND ) T T

THIS AGREEMENT ("Agreement") is entered into by and between BEI SENSORS
& SYSTEMS COMPANY INC. D/B/A BEI DUNCAN ELECTRONICS (“Chent”) and
BERRY, QUACKENBUSH & ST UA.RT P A. (“Attorney”) :

WITNESSETH

1 MATI'ER_ Chent hereby retams and employs Attorney for representanon in

collectmg a debt owed to.Chent by Flurd Power of th Car lmas lnc .' :

respond to Cli ent‘s mquues Chent shall be truthful w1th Attomey, cooperate Wrth Attomey, keep Attorney :

informed of developments abrde by tl'ns Agreement, pay Attomey’s bﬂls on ttme and keep Attorney
advised of Chent's address tel I hone nu.mber and Whereabouts N

CL {3. AUTHORITY Chent hereby grants o Attomey full power and authonty to do and
perform all acts on Attomey’s ] 'art_whlch ‘may be ‘necessary or appropnate to its representanon of. Chent

except that Attorney shall not enter mto any agreement W1th respectto settlement of Cllent‘s clalm W1thout
Client's consent : RS D : R :

"'4. PRIOR REPRESENTATION Client acknowledges tbaI o other attomey has

previously Or nOW re_presents Chent in connectlon wrth t‘ms matter fj '

- 5. BEST EFF@RTS Attorney agrees to utlhze 113 best efforts inthe representanon of

Client, to advise Client in advance before taking any action wl:uch rmght senously affect Chent’ s mterest,

and to keep Clrent ﬁ.llly mf ev_ of all srgmﬁcant developmenis in the gase.

"; 6. , COSTS. Attorney is authonzed to pay or ipcur habﬂlty for all costs and expenses
which it may ¢ deem ne nd for the pro et representaﬁon of: Chent Itis understood that costs and
expenses necessary -for representanon of Client wrll be adv, - half of Chent a d W1Ll
be. rermbursed promptly by Client to_Attomey Costs may mclude but are not hmrted to, t1tle _

i S, | ( s, Telease of records ‘photocc pymg long dJstance telephone calls
postage facsm:nles photographs, mvesngatron fees witness fees, expert Wlmess fees transcnpts
depositions, traveL and any, other reasonable eXps enses wh1ch Attomey may deem necessary or apprOpnaie

in this case. Chent wxll TE from' ﬁe-to nme ﬁom Attomey brllmg statements reﬂectmg tbe total

amount due and owmg for costs mcurred

: ) 7 STATEMENT S After costs and expensee exceed the aforesald retainer, Attorney
shall send Chent periodic statements for. costs mcurred. Client shall pay Attorney’s statements wrthm ten

1% busmess days after each statement’s date whlch Wﬂl be submrtted to chent after recelpt of such
statements. : i . L . . . .

BEIOI28
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3. TWOLAWSUITS. Attomey anhcrp ates havmg to mstttute two (2) 1awsmts agamst
the debtor in trying to collect the debt

5. CONT[NGENT ATTORNEY’S FEE . Chent agrees to pay . Attomey, )
compensation for professional serv1ces areasonable fee mthe amount and under the terms herem set. forth

. (&) .The attorney’s fee Whlch is conhngent upon recovery, w111 be equal to 45%

“of the amount recovered from settlement or Judgmeni, which fee shall be

'deducted before any other amomlt is deducted, mcludmg costs

® the event 1o money is recovered on thls claim, Attomey sha]l receive no

fee for its services, but Chent shall remam fully respon51ble for payment of
' :allcostsmcurred. I .

© In the event there isa recovery, the aforesaad fee shall be determmed and
' deducted before any other arnouni is deducted mcludlncr costs.

10. COUNTERCLAINL Ifa Countcrclaxrn is served by an adverse party Attorney
agrees to defend Client agamst such claJm for afﬁrmahve rehef and Clignt agrees 1o compensate AttOrney

for such services at Attorney’s hourly rate of $225 00 per hour Thls 15@3 _addmonal, non-contmgency
attorney‘sfee S ._..;‘ s, el e I ._- s

©AlL LIEN Ch_ent hereby grants Attome_y a hen on any and all claJms or causes of action
that are the SIlb_} ectof Attomey' S eI nta:hon under this Ag;reement Attomeyfs hen wﬂl be for: any sums
due and owing to Attomey at the conclu

~ Client may obtam, Whether by arbrtratt '

,,___award, Judgrnent, settlernent or othemse
12 APPEAL The terms of thls Agreement do not apply to an appeal Ifthere isan
appeal, either by Chent or by the opposmg party thls Agreement sha]l be renegotlated.

13 AMENDMENT Any amendment, modlﬁcahon, contmuahon Or: restatement of'this
Agreement shall be made in wntmg,srgned by Client and Attomey, and the same shall be attached hereto

Until modaﬁcahon hereof is made, the terms of thlS Agre ent shall contmue as sét. forth herem. Any

representatton of Chent by Attorney in any collaieral Or- other.matter or cause of achon shall be controlled
by a-eparate, Representahon Agneement unless othermse agreedto in wrrtmg and SLgned by both Chent
and Attorney S R S . S

v 14 ARBITRATION OF DISPUTES In the event a d.tspute arises over the amount due
to Atiorney under this Agreement Chent may subrmt the matter for arbrtratton before the South Ca.rohna
Bar's Resolution of Fee Drsputes Board and that, should Chent fa11 to make apphcahon to utilize Ih.ts
service w1thm thirty (30) days after such drspute arises, Attorney may ¢ conclude that Client does not desire

to un.hze arb1tra110n and may mstttute other means of collechng the amounts bﬂled and unpald mcludmg
by lmgahon_ s O . S _

sion of Attomey"s services. The Lien will attach to any recovery

BEI0129
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15.  JURISDICTION: VENUE. Client acknowledges that thlS Agreement which
provides. for services by attomeys to be pe*formed in tbe State of. Somh Caroh.na, is subject to and
governed by the laws of the State of South Carolina. Chent and Attomey acknowledge and agree that any
action to construe or enforce tl'us Agreement shall be ﬁled mchhland County, South Carolma. o

l6.. ACICNOWLEDGEN[ENT Chent acknowledges by execunon hereof that Clrent
has read this Agreement in its enhrety, that each provrsron contamed in this Agreement is understood and
that Client is aware that thrs Agreement isa bmdmg contraet between Attomey and Chent_ 1 o

17. EFFECTIVE DATE Thrs Agreement Wlll take effect ‘when Chent has returned a
signed copy of this Agreement to Attomey, but 1ts effectwe date wrl_l be retroactlve to the date Atiomey
first provrded servrces on behalf of Chent ) " S : ‘ :

EXECUTED effectwe tl:us day of August, 201 1.

' BEI SENSORS & SYSTEMS COMPANY, INC,,
D/B/A BEI DUNCAN ELECTRONICS

By:_

Iis:

BERRY, QUACKENBUSH & STUART, P.A.

By:

Its:

UASepbanie\Sordan MiscFlnid Power ns;qoq;vuz‘wﬁm Ayemnwpd
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BERRY, QUACKENBUSH & STUART P.A.
~ 1122 Lady Street Sth floor
' PO-BOX 394 ©
COLUMBIA, SC. 26202-0394
Telephone # (803) 779-2650
Fax # (803) 799-3954
Tax 1.D. #57-0787770

Frank Vecchio

BQS vs.Commercial Collection Comp. of NY
BILL BQS NOW

PO.Box 288

Tonawanda NY 14150

BEIl Duncan Elec .vs  Fluid Power of the Carolinas
#607043 ’ T

DISBURSEMENTS"

Tille Company Services
copy charge

Postage

telephone charges

TOTAL DISBURSEMENTS

AMOUNT DUE THIS INVOICE

TOTAL AMOUNT DUE

Please send all payments to:
PO BOX 394 Columbia, SC 28202-0394. Thank you.

Page: 1

: February 16, 2011
Client Matter # 8268-00028
.“Invoice No: - A57972

162.50
14.60
7234
- 7168
18112

- 181.12

$181.12

BEI0131
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Pages marked with Bates Stamp pages BEI0132-0135 have been omitted by agreement of the
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER ) CASE NUMBER 2011-CP-43-1418

Berry, Quackenbush & Stuart, P.A.,
Plaintiff,

V.
AFFIDAVIT OF FRANK J. VECCHIO

BEI Sensors & Systems Company, Inc.,
d/b/a BEI Duncan Electronics and The
Commercial Collection Corporation

of New York, Inc.,

Defendants.

Personally appeared before me, Frank J. Vecchio, who being first duly sworn, deposes and
says:

1) Iam a citizen and resident of Niagara County, New York, I am the Legal Supervisor
for Commercial Collection Corp of N.Y., Inc., and I have actual authority to execute this affidavit
on behalf of Commercial Collection Corp. of N.Y., Inc.

2) Commercial Collection Corp. of N.Y., Inc. is a coi'porate financial management
company operating in Tonawanda, New York, providing financial collection and management

services.

3) In November 2009, BEI Sensors, Inc. contracted with Commercial Collection Corp.
of N.Y., Inc. to attempt to collect a debt owed to BEI Sensors, Inc. by Fluid Power of the Carolinas,
Inc., a company in Sumter County, South Carolina.

4) Commercial'Collection Corp. of N.Y. was unable to collect the balance owed by
Fluid Power of the Carolina, Inc. to BEI Sensors, Inc.

5) In May, 2010, Commercial Collection Corp. of N.Y ., specifically acting as agent for
BEI Duncan Electronics Division, sent a letter to Berry, Quackenbush & Stuart whereby BEI
Duncan Electronics Division offered to retain Berry, Quackenbush & Stuart at specific contingency
fee rates to collect the debt owed by Fluid Power of the Carolinas, Inc. to BEI Sensors, Inc.; a true
and correct copy of the said letter is attached to this affidavit as Exhibit “A”.

6) On May 19, 2010, Berry, Quackenbush & Stuart accepted the case under the terms
upon which it was offered.

Page -1-
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7 Berry, Quackenbush & Stuart was unable to collectthe balance due BEI Sensors, Inc.
by Fluid Power of the Carolinas, Inc., and recommended two suits against Fluid Power of the
Carolinas, Inc. to collect the balance claimed; one lawsuit to collect the balance due, and a second
lawsuit to contest an alleged fraudulent transfer.

8) Acting as agent for BEI Sensors, Inc., Commercial Collection Corp. of N.Y.
communicated the proposed lawsuit recommendations to BEI Sensors, Inc.

9 Representatives of BEI Sensors, Inc. declined to pursue litigation to-collect the
balance due from Fluid Power of the Carolinas, Inc.

10)  The file of Commercial Collection Corp. of N.Y. reflects that on August 1,2011, the
Plaintiff sent the attached letter to Robert Bernstein, attorney for Commercial Collection Corp. of
N.Y., agreeing to dismiss it from the pending litigation if the Plaintiff received a letter from
Commercial Collection Corp. of N.Y. on its letterhead acknowledging that it was acting solely as
an authorized agent for Defendant BEI Sensors, Inc. in offering the case to the Plaintiff for
collection, and acknowledging that it had informed BEI Sensors; Inc. of the pending statute of
limitations issue regarding the claim against Fluid Power of the Carolinas, Inc.; a true and correct
copy of the letter from the Plaintiff is attached hereto as Exhibit B to this affidavit.

11)  Thereafter, Commercial Collection Corp. of N.Y. provided the Plaintiff with a letter
on its letterhead confirming that it was acting solely as an authorized agent for Defendant BEI
Sensors, Inc. in offering the case to the Plaintiff for collection, and acknowledging that it had
informed BEI Sensors, Inc. of the pending statute of limitations issue.

12)  After Commercial Collection Corp. of N.Y. complied with the Plaintiff's conditions
for dismissing it from the present suit, the Plaintiff failed and refused to dismiss Commercial
Coliection Corp. of N.Y. from the present litigation.

FURTHER DEPONENT SAYETH NOT.

Sworn apd Subscribed before me }
this _| éi day of November, 2012 '

-~

I{Iotary Public for the State of New York; Frank J. Ve: Chio
My Commission Expires:

PATRICIA M. STELTER
NOTARY PUBLIC. STATE OF NEW YORK
QUALIFIED IN ERIE COUNTY
My Commission Expires Nov 7, ZOé

Page -2-
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Exhibit "A" to Afﬁdavit of Frank J. Vecchio

Commercial Collection Corp. of N Y
PO Box 288
Tonawanda, NY 14150
Phone: 716-213-1100 - Toll Free 1-800-873-5212
Fax: 1-800-873-5211
Internet Address: WWW.Commercialcollection.com

Berry Quackenbush & Stuart
PO Box 394
Columbia, SC 29016

Your name was selected from the The General Bar, Inc Law List. Claimant has authorized us as
its agent to forward to you the enclosed claim for collection on the rates and conditions stated.

Creditor: BEI Duncan Electronics Div. :

Vs. Debtor Fluid Power of the Carolinas Inc
108 West Clark Street
Pinewood, SC 29125

Our File: 607043 Total: $27,600.00

We are very pleased to send this claim to your attention. If for any reason you cannot handle orif

the claim is worthless, you may feel free to return it immediately.

If you deem legal action necessary, please give us all pertinent facts so that we can promptly pass
them along to the creditor for his consideration.

Lastly, we would appreciate your not incurring costs of any type until client authorizes such.

We would appreciate your acknowledgement and report by: June 1, 2010
Please send your acknowledgement to: Kim Ingold — kingold@commercialcollection.com

COMMISSIONS CONTINGENT UPON COLLECTION

20% on the first $ 300.00
18% on the next $1,700.00
13% on the excess over $2,000.00

Suit fee — 10% per CLLA rates

Returned merchandise will be charged at 1/2 normal rate based on value.

Frank Vecchio Ext. 229

Legal Department Supervisor

. THE COMMERCIAL COLLECTION CORP OF NY
fvecchio@commercialcollection.com
www.commercialcollection.com
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Exhibit "B" to Affidavit of Frank J. Vecchio

BERRY, QUACKENBUSH & STUART, P.A.

A PROFESSIONAL ASSOCIATION

1122 LADY STREET, 5* FLOOR (29201)
POST OFFICE BOX 394
COLUMBIA, SOUTH CAROLINA 29202-0394

LEONARD JORDAN, JR. Telephone (803) 779-2650
Direct Dial (803) 255-0650 Facsimile (803) 799-3954
E-mail ljordan@bqslaw.com ’ www.bgslaw.com

August 1, 2011

Robert A. Bemstein, Esquire

Attorney at Law

P.O. Box 20519

Charleston, South Carolina 29413-0519

RE: Berry, Quackenbush & Stuart, P.A. vs. BEI Sensors & Systems Company, Inc.
d/b/a BEI Duncan Electronics, et al.
Case No.: 2011-CP-43-1418

Dear Bobby:

Enclosed for your information is a copy of the Summons and Complaint, which was filed on July
29, 2011. '

This correspondence is not intended to and shall not constitute service of the enclosed pleadings.

The purpose of this letter is to inform you that I would be willing to dismiss Commercial
Collection Corp. of NY ("Commercial") as a defendant and, also, to dismiss Fluid Power of the
Carolinas, Inc. ("Fluid") as a defendant, on the following conditions:

1. Commercial confirms to me, on its letterhead, that its involvement in this matter was on
behalf of BEI Sensors & Systems Company, Inc. d/b/a BEI Duncan Electronics ("BEI"), which had
specifically authorized Commercial to act as its agent to retain an attorney to collect the debt owed to
BEI by Fluid by litigation, if necessary; and ‘

2. Commercial confirms to me, on its letterhead, that BEI has been made aware of the statute
of limitations, which may, in the near future, affect the ability to collect the subject debt by litigation, -
" and that BEI has, knowingly, instructed Commercial that a collection action should not be instituted 3

against Fluid.

 Please advise me, by August 9, 2011, whether or not the above-stated conditions will be met.
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STATE OF SOUTH CAROLINA ~ J * -~ UIN{THE COURT OF COMMON PLEAS

260 o CASENO.: 2011-CP-43-1418
).

1y —

COUNTY OF SUMTER

'-.
Ja Ty ey

Berry, Quackenbush & Stuart, P.A., CLERA OF Cipayt
- i CL'MT R -'-Tv-\c

: C§UATY. 5 ¢
Plaintiff, ) AFFIDAVIT OF

) LEONARD R. JORDAN, JR.
-vs- )
)
BEI Sensors & Systems Company, Inc. )
d/b/a BEI Duncan Electronics and The )
Commercial Collection Corporation of )
New York, Inc., )
)
Defendants. )
)

1. [ am a licensed attorney in private practice in the State of South Carolina and

employed by the law firm of Berry, Quackenbush & Stuart, P.A.

2. My involvement in connection with this matter began in May 2010, when I was
approached by the Defendant, Commercial Collection Corporation of New York, Inc. (“CCC”), to
collect a debt due to the Defendant, BEI Sensors & Systems Company, Inc. d/b/a BEI Duncan
Electronics (“BEI”), on a contingency fee basis.

3. Following my acceptance of the referral on the basis proposed by CCC, I began
taking steps to try to collect the debt owed to BEI by Fluid Power of the Carolinas, Inc. (“Fluid
Power™), a corporation doing business in Sumter County, South Carolina.

4, Although hindered by a distinct lack of cooperation by CCC and, presumably,
by BEI, I persevered to investigate the matter, request information and make strategy suggestions from
May 2010 to February 2011.

5. Ultimately, my strate@ for collection of the debt involved two (2) suits: one
a routine collection suit to obtaiﬁ a money judgment against Fluid F;ower; and one under the Statute

of Elizabeth to invalidate a 2009 deed whereby Fluid Power conveyed to its sister company, MLR

-83-



Fluid Power, Inc., several parcels of real property without adequate consideration.

6. During a telephone conference on February 8, 2011, Rick Wilkins of BEI
instructed me to proceed with my strategy to collect the debt owed by Fluid Power; and in a follow-up
telephone conference on April 20, 2011, Mr. Wilkins confirmed his instructions that [ file the two
suits.

7. Contrary to Mr. Wilkins’ Affidavit, it is clear from numerous emails that [ was
authorized by him to file two (2) suits, to wit:

a. Emails from Frank Vecchio to Rick Wilkins on January 3 and January 6,
2011: “We have given counsel the green light to go forward on this one, per your instructions.”

b. Email from Frank Vecchio to me on March 23, 2011: I just left another
message for Rick at client to have him approve the additional rate and alsé sign and return the
veriﬁcatidn for suit.”

¢. Email from me to Frank Vecchio on April 20, 2011: “Frank, Ijust spoke
with Rick Wilkins. He said ‘the ball is in your court’ and that he has been waiting on you to send
something (?) to him. Please call Rick to see what it is that he needs and, if at all possible, send it to
him so he can sign-off on my proceeding with these matters. Thank you.”

d. Letter from Frank Vecchio to Rick Wilkins dated August 1,2011: “This file
was placed with us November 16,2009. We sent it to the ﬁrrh, Berry, Quackenbush & Stuart, P.A.
and subsequently you authorized them to sue Fluid Power. After that authorization, our requests for
court costs and affidavits were not responded to.”

e. Letter from Frank Vecchio to Rick Wilkins dated August 24,2011:“As you
know, counsel has repeatedly indicated that this account should be sued and that BEI had given him

authorization to do so0.”

8. At no time prior to his Affidavit (dated July 13, 2012) did Mr. Wilkins make
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any attempt to clarify that the emails and my expressed understanding were mistaken and tﬁat it was
his position that neither suit was aut};orized; although he was aware that it was my (and CCC's)
_understanding that I had been instructed to file two suits, that I had prepared two Complaints and that
I kept pressing to receive the executed Verifications to attach to the Complaints in preparation for
filing the two suits.

9. On February 8, 2011, following receipt of instructions from Mr. Wilkins to
institute two (2) suit, [ ordered an exafnination of the title to the Fluid Power properties and drafted
a Lis Pendens and fwo (2) Complaints.

10. The Complaints were sent by me to Frank Vecchio at CCC on February 15,
2011, for approval as to content and to obtain the execution of Verifications by BEL

11. After numerous attempts to obtain approval of the content of the Complaints
and to obtain the executed Verifications extending from the latter part of February through May 2011,
[ was informed on June 7, 2011, that BEI had elected not to éue Fluid Power.

12. After 13 months of working on this matter, and even after BEI specifically
instructed me to proceed with the strategy of filing two (2) suits, BEI, without cause, effectively called
it quits (terminated its contract with the Plaintiff) even though its collection attorney (the Plaintiff) was
willing to proceed on a contingency fee basis.

13. The costs advanced for the title examination in the amount of $181.12, which
were billed on February 16, 2011, remained outstanding until after this suit was filed.

14. BEI finally remitted payment of said bill in September 2011, after it had
received a copy of the suit papers in this suit, which was filed on July 29, 2011.

15. MTr. Vecchio agreed with my assessment that BEI had settled with Fluid Power.

(Email from Frank Vecchio to me on June 17, 2011: % ..1believe he worked out something directly

with the debtor.”)
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16. In an effort to salvage all the work done on behalf of BEIL 1, on September 7,
2011, suggested to Rick Wilkins a final resolution: that my firm would buy the debt from BEI, cover
all the collection costs and pay BEI 25% of any recovery (see my email to Rick Wilkins on September
7,2011).

17. This suggestion, which was rejected by Mr. Wilkins on or about September 13,
2011, had another purpose: to demonstrate that BEI had some reason, other than a conclusion that the
debt was uncollectible, to decide to close its ﬁle_ rather than to continue to try to collect the debt with
no risk.

18. I still believe it is likely that BEI closed its file because it had reached an
accommodation, financial or otherwise, with Fluid Powe.r.

19. Eighteen months later, Fluid Power remains open for business,' and its sister
company, MLR Fluid Power, Inc., apparently still owns the business property (formerly owned by
Fluid Power.)

20. I remain convinced that I could have collected the debt had [ been given the
opportunity to file one or both of the suits, which I had been directed,.and was prepared, to file.

21. I also believe that, but for the actions and inactions of CCC, BEI may not have
decided to quit on collecting the debt owed by Fluid Power and that such actions and inactions of CCC,
which delayed and hindered the Plaintiff's collection efforts rather than facilitating such efforts, as was
its duty as the agent of BEI, actually interfered with and sabotaged the Plaintiff's collection efforts.

22. From May 2010 through May 2011, CCC unprofessionally and unreasonably

1 According to information received through Hoovers, a Dunn & Bradstreet company,
Fluid Power has 25 employees and has annual sales of $2,900,000. See Hoover's report attached
hereto as Exhibit "A."

Yots7,8,9,11, 12 and 13 of Block "L" on a plat of THE TOWN OF PINEWOOD,
Sumter County Tax Parcel Nos. 168-10-02-009, 011 and 012. See Deed and Plat attached hereto
collectively as Exhibit "B."



failed to respond to approximately 35 of the approximately 50 emails sent by the Plaintiff to CCC
requesting information and assistance with regard to this matter.

23. The Plaintiff is entitled to compensation for the reasonably anticipated attorney's
fees.

24. Such compensation should be based upon the expectation upon which the
Plaintiff's acceptance of the contingency-fee contract was forwarded or, at least, based upon. quantum
meruit or restitution.

25. Such compensation should be the obligation of BEI and CCC jointly and
severally.

FURTHER AFFIANT SAYETH NAUGHT.

Leonard R. Jordan, Jr.
BERRY, QUACKE SH & STUART, P.A.
1122 Lady Street; 5™ Floor

Post Office Box 394

Columbia, South Carolina 29202
(803) 779-2650

Attorneys for Plaintiff

SWORN, to and subscribed before me
this / day of December, 2012

ﬁ )

NotaryPublic for South Carolina
My Commission Expires: 021(' /o (:/2 ol
U:\StephanieUordan Misc\Fluid Power.BEI Sensors 8268.0002\Affidavit of Lechard R. qudan, id
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM SUMTER COUNTY
Court of Common Pleas
W. Jeffrey Young, Presiding Judge

Berry, Quackenbush & Stuart, P.A ..o, Appellant,
\2

BEI Sensors & Systems Company, Inc., d/b/a BEI Duncan Electronics and The Commercial
Collection Corporation of New York,INC.,......ccooeiiiiinncic Defendants,

Of Whom The Commercial Collection Corporation of New York, Inc. is the..... Respondent.

CERTIFICATE OF COUNSEL

The undersignéd certifies that this Record on Appeal contains all material proposed to

be included by any of the parties and not any other material.

Leonard R. Jordan, Jr., |D #2248
BERRY, QUACKE SH & STUART, P.A.
1122 Lady Stre Floor

Post Office Box 394

Columbia, South Carolina 29202
(803) 779-2650 .

ATTORNEY FOR APPELLANT

Columbia, South Carolina
October 14, 2013
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BEI Sensors & Systems Company, Inc., d/b/a BEI Duncan Electronics, and The Commercial
Collection Corporation of New YorK, INC.,....c..cccoovviviiiiiiiiieieeeeceeeeeeee e, Defendants,

Of Whom The Commercial Collection Corporation of New York, Inc. is the .............. Respondent.

CERTIFICATE OF SERVICE BY MAIL

[, Stephanie Arnold, hereby certify that [ have this 1* day of November, 2013, served
copies of the Record on Appeal, the Brief of Appellant and the Reply Brief upon the Respondent’s

attorney, Robert A. Bernstein, Esquire, postage prepaid, at the address indicated below:

‘ ;@3

k =]
Stephanie\Aryold

Robert A. Bernstein, Esquire

Attorney at Law

P.O. Box 20519

Charleston, South Carolina 29413-0519

SWORN to and subscribed before me

this 1* day of November, 2013
é&«é = (LS)

Notary Public for South Carolin

My Commissjon Expires: 23
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