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State of South Carolina ) POST-CONVICTION RELIEF' =
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicaut may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to

which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise

care to assure that all answers are true and correct.

If the application is faken in forma paupetis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedmgs When the application is completed, the origina shall be mailed fo the Clerk of

Court for the County in which the applicant was convicted.
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The date upon which sentence was imposed and the terms of the sentence:
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(c) NN AR N N

Check whether a finding of guilty was made: i

(8  afteraplea of guilty t\\\ LY

(b)  after a plea of not guilty Ll N

(c)  aftera plea of nolo contendere N } N

Did you appeal from the judgment of conviction ot the imp osition of sentence?
Y

Ifyou answered “yes” to (7), list:
(a)  the name of each Court to which you appealed:

A N B
ii. Nnia
. ' N ) :\\
(b)  the result in each such Court to w‘:ich you appealed: '
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13.

(c)
State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully; o . '
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- State concisely and in the same order the facts which support each of the grounds set out
in (10): . :
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Prior o this application have you filed with respect to this conviction:
(8)  any petition in a State Court under South Carolina Law?___ M‘\\ i

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? ' AN
(¢)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? Ny

(d)  any other petitions, motions or applications in this gy any other Court? I&

If you answered "yes" to any part of (12), list with respect to each petition, motion or

application:
(a) the specific nature thereof:
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(6)  if known, citations of any written opinions or orders entered pursuant fo each such
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Has any ground set forth in (10) been proviously presented to this or any other Court,
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State or Federal, in any petition, motion or application which you have filed?
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18.

If any ground set forth in (10) bas not previously been presented to any Court, State or

" Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
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Were you represented by an attorney at any time during the course of:

(8)  your arraignment and plea? N A

(b)  your trial, if any? DAY

(¢)  your sentencing? \,/ LAY

() .your appeal, if any, from the judgment of conviction or the imposition of
sentence? N (\

(e)  preparation, presentation or cons)idemtion of any petitions, motions or
applications with respect fo this conviction, which you filed?
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If you answered “yes” to one or more parts of (17), list:
(a) the name and address éf each attorney who represented you:
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19.  State clearly the relief you seek in filing this application:
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20.  Are younow under sentence from any other court that you have not challenged?
N
STATE OF SOUTH CAROLINA ) g
. ) VERIFICATION
County of ‘k\%\\\.\*\\\ ) '

I (\ Ny \S&&\L %@5’:& _, being duly sworn
upon my oathl depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. .
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT

IN SUPPORT THEREOQOF

. Gasny Leesy WNaes

__ hereby apply for leave to
ploceed in this action without preﬁaymeut of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(D
@

I am the applicant in this action and I believe I am entitled to redress

Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.’

f(yfw’) P/ %/owm»/

~ Applicant V
SWORN or affirmed to and stcubed before me this
23rcl dag of
m% Vs Ofw/
Nolary Public

My Commission Expires: / /2 % / 202X
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STATE OF SOUTH CAROLINA )
) . IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) :
)
) 12-CP-22-1167
)
Gary Leroy Hayes, 263985 )
L )
Applicant, )
) RETURN
V. ) AND MOTION TO DISMISS
' )
State of South Carolina, )
)
)

Respondent.

Respondent, making its Return to the application for post conviction relief (PCR) filed

October 26, 20 12, would respectfully show this-Court: |
L

Applicant is presently confined in the South Carolina Department of Correc_tions pursuant to
o‘rders of commitmen/t of the Georgetown County Clerk of Court. The Applicant was indicted at the -
October 1998 term of the Georgetown County‘Gbrand Jury for Murder (98-GS-22-839). .He was
repfesented by David Hood, Esquire. On January 24-28, 2000, the. A};plicant proceeded to trial after
whi;:h he was found guilty of Voluntary Manslaughter. He was sentenced by the Honorable Howard
P. King to conﬁnenént for a period of fifteen (15) years. |

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. The
South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Hayes, Op.

No. 2001-UP-415 (S.C. Ct. App. filed September 27, 2001).



Respondent filed his ﬁfst PCR July 23, 2002. On June 15, 2004 the PCR trial court denied
PCR and dismissed the Application. Applicant filed a pro se Petition for Writ of Certiorari and the
court denied Certiorari. The remittitur was sent June 7, 2006. |
Attached herewith and incorporated herein are the records of the Clerk of Court regarding the
subject conviction, and if available, the transcript. The Respondent reserves the right to amend this
Return upon receipt of any relevant materials.
IL
Applicant alleges in a two page bandwritten amendment that he is being held in custody
unlawfully as he claims he “should be discharged and released from incarceration on or before
January 1, 2013.” Respondent asserts such claims are not cognizable in PCR.
I,
In a post-conviction relief action, the Applicant bears the burden of pmﬁng the allegations in

their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, the Applicant must prove that-

"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be reiied upon as having produced a just result.” Strickland v. Washing‘gr on, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813. |

The proper measure of performance is whether the attorney provided representation within
the range of competence required in-criminal cases. The courts presume: that counsel rendered
adequaté assistance and made all significant decisions in the exercise of reasonable professional
judgment. Strickland, 80 L.Ed.2d 674. The Applicant must overcome this presumption in order to

receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.Zd 624 (1989).

11.
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The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness under

professional norms." Cherry, 300 S.C. at ‘l 17, 386 S.E.2d at 625, citing Strickiand. Second, "
counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unproféssionaJ: errors, thé result of the procéeding would have been
different." _gl_éﬂ, 300S.C. at 1 17-'18, 386 S.E.2d at 625. With respect to guilty plea counsel, the

Applicant must show that there is a reasonable probability that, but for counsel's alleged errors, he

would not have pled guilty and would have insisfed on going to trial. Hill v. Lockhart, 474 U.S. 52,
106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). |

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test, in aédition.to being filed past the applicable statute of limitations as well as
improperly successive. Therefore, Respondent requests thlS Court summarily dismiss the

Application with prejudice.

Iv.
The statute of limitations applicable to post—_cbnviction relief actions bars the entire
application. S.C. Code Ann. § 17-27-45 (Supp. 2001) requires an inmate to file a post-
conviction relief application “within one year after the entry of a judgment of conviction . . . .”

This provision applies to all convictions after the July 1, 1995 effective date of the statute. See

Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Applicant’s remittitur was sent June 7, 2006. The Applicant should have filed this
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application within a year of that date. Applicant filed this post-conviction relief applicatioh past
the applicable statute of limitations. Accordingly, singe Applicant did not present these
allegations in a timely manner, this Court should dismiss the application W1th prejudice as barred
by the statute of limitations. |

- A motion for summary judgment may properiy be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a -
motion by either party for summary disposition of [an] application when it appears frofn the
pleadings ... that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law." Therefore, the Resmndent requests that this Court summarily
dismiss the application for post conviction relief for failure to file within the time mandated by

the Post Conviction Procedure Act.

Successive
This Application must be summarily dismissed because it is successive to the Applicant's
prior PCR Applications. The Uniform Post Conviction Procedure Act (the Act) proﬁdes that: -

) . o
All grounds for relief available to an applicant under this chapter must be
raised in his original, supplemental or amended application. Any ground
finally adjudicated or not so raised, or knowingly, voluntarily and intelli-
gently waived in the proceeding that resulted in the conviction or sentence, or
in any other proceeding the applicant has taken to secure relief, may not be
the basis for a subsequent application, unless the court finds a ground for
relief asserted which, for sufficient reason, was not asserted or was
inadequately raised in the original, supplemental or amended application.

S.C. code Ann. § 17-27-90 (1985). Successive applications are disfavored and the burden is on the
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Applicant to establish that any new ground raised in a subsequent application could not have been

raised in the previous application. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).

The current allegations were os could have been raised in the proceedings based on
Applicant's prior applications for PCR and thus the current application is successive and barred
under S.C. Code § 17-27-90. Applicant has failed to establish suﬂicieﬁt reason why he could not
have raised his cur\rent gllegations in his previous applicatipn for post-conviction reiief; accordingly,
the Application should be summarily dismissed as successive. B -

VL

The State therefore requests that this Court summarily dismiss this Application as it is
filed outside the statute of limitations and also seeks relief not available in PCR, pursuant to S.C.
Code Ann. § 17-27-70 on the basis that there is no-genuine issue of material fact which would
necessitate an evidentiary hearing and that those allegations should be dismissed as a matter of
law.

VIL

Each and every allegation contairied‘witﬁin the application not hereinbefore eit.her expressly

admitted, qualified or explained is hereby denied.
VIL

WHEREFORE, héving made its Retum, the Stgte requests that the Application be denied and

the matter dismissed with prejudice. |
Respectfully submitted,

ALAN WILSON
Attorney General
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JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

TYSON ANDREW JOHNSON, SR.
Assistant Attorney General

/A

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) :
_ ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
)
B ). 2012-CP-22-1167
GARY LEROY HAYES, #263985 )
)
)
Applicant, )
. ) : A
vs ) AFFIDAVIT OF SERVICE BY MAIL
: ) ,
STATE OF SOUTH CAROLINA, )
: )
Respondent. )
) .
1. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss in the
above-captioned matter on the following person by depositing same in the United States mail,
postage prepaid: : :

Gary Leroy Hayes, #263985
Walden Corr, Inst.

4340 Broad River Rd.
Columbia, SC 29210

DATED this 28" day of December, 2012

% M\\V{p .‘

Nbrrha Bigbee, Legal #ssis'tant




. ( (

QTATE NF SNUTH CARNLINA ) IN THE COURT OF COMMON PLEAS

: )
COAIINTY OF GRORAETOWN ) 12-CP~22-1167 ‘Q:b
O
Nary Leroy Hayes #2630Q85, ) ;glf
. ) T
_Aoplicant pro se, ) ey
) AT
) 20

. g REPLY BRIEF AND
v.
) MOTION FOR SUMMARY JUDGEMENT

)

)

State of South CGarolina, )

)

“ Respondent, )

Applicaut makes his REPLY BRIEF AND MOTION FOR SUMMARY JUDGE-~

"NENT in the above cantioned case.

I,

Hrves was arrested in January 1998 and proceeded to trial in

Januarvy 2000 where he was sentenced to fifteen(15) years.
IT,

Hayes was given credit for two(2) years jail time he served
awvaiting trial in accordance with S,C.Code §24-13-40, See attach-
ed sentencing sheet, With two(2) years jail time credit ﬁayes'
fifteen vear sentence expires in January 2013, This date is calcu-
“lated without ény good time, earned work credits or education
credits annlied,

171,

Haves was released on the Community Supervision Program(CSP)
Netnoher 1,2010. On August 30,2012 Haves was sentenced to one(l)
year in the department of corrections for a community supervision

vinlation, See attached community supervision revocation order,

4

hid - 9346102
‘STALNAOY NXOL33Y403D

-
AV

a3nd
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v,
Haves filed an application for Post-Conviction Relief(PCR) on

Octoher 26,2012 alleging the one year sentence for the community

supervision violation extends his incarceration beyond his fif-~

teen yearvsentence in violation of S.C.Code §24f21-560, State v;
McGrier,378 S.C. 320, 663 S.E.2d 15(2008) and State v. Picklesimer,
388 S,C. 264, 695 S.E.2d 845(2010),

Tn Mcfrier the Supreme Court held S.C.Code §24-21-560(D)2007
we now'read this language as limiting the total amount of tiﬁe an
inmate could he incarcerated after a CSP revocation to be the
lenath of the remaining halance of the sentence for the no parole
offehse.

Tn Picklesimer the Supreme Court held the original sentence
as referenced in statute governing revocation of community super-
vistion aﬁd the maximum amount of time'é prisoner could be required
to serve after revocation, included the suspended and unsespended
portions nf a circuit court's sentence; therefore, pursuant to
starute, when a circuit court was faced with a defendant's viola-
tion of the neparémenﬂ of Probation, Parole and Pardon Services'
community supervision program (CSP) or normal prohationary term,
the court could not revoke and impose a term of further incarcer=
ation, nor lengthen the term of the CSP or probation if that would
result in the aegregate period of service extending beyond the

end of the term of the original sentence,

( 2)
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" STATE OFSOUTH CAROLIN. .~y )y mmel “ST OF GENERAL SESSIONS
 COUNTY OF LA A g INL :£ TMENT/CASE#: 20 9%
STATE vs.Y y 1% s XL . €39
—_(oan, bedy Haues) wwn__F357 213
AKA: ; Date of Offense: | -v2. -99
Race: L _Sex: _O ) $:C.Code § : —
o TR ) e LG
. DL#: ) SENTENCE
SID#: ) a
Tn disposition of the said indictment comes now the Defendant who was ONVICTED OF or U PLEADS
TO: VOl ry MNManas mqu A
in violationof §___ |- 3 ~SU_ oftheS.C. Code of Laws, bearing CDR Code #_O/ 2~/ I/ "}
{1 NON-VIOLENT s vioLent O SERIOUS ﬁwsr SERIOUS  []17-25-45

The charge is:  [JAsIndicted, [J Lesser Included Offense, [ Defendant Waives Presentment to Grand Jury.
The plea is: CWithout Negotiations or Recommendation, [J Negotiated Sentence, DRecommmdatbn by the State.
ATTEST:

Solicitor Defendant Attomey for Defendant

WHEREFORE, the Defendant is committed to the (Y State Department of Corrections, [] County Detention Ceater,

for a determinate termof ___ /8" days/montha/f¥aRpor [Junder the Youthful Offender Act not to exceed years

and/or to pay 8 fine of § ; provided that upon the service of days/montha/ycars and/or payment

of $ ; plus costs and assessments as applicable®; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorparated by reference.

[0 The Defendant is to be given credit for daysimenths jail time ot fh 23, /993

{0 CONCURRENT or O CONSECUTIVE to sentence on:
SPECIAL CONDITIONS:

PTUP __

ORESTITUTION O Heard, O Waived, O Ordered ~_daywhours Public Service Employment

" Total: $ plus 20% fee § WED
Payment Terms:
(Jset by SCOPPPS __ ﬁ;;*ix:c\g;hz ;:n{z: Corps ____
Recipient: Substance Abuse Counseling
) Random Drug/Alcobol Testing
ORI .vv.verseeesnernsssssansssrsrassisassssrassssecsssass $ Fine mﬂfysb:'ip;:oin equal, qongecuéive vreekly/monthly
-1-206 - Assessments 100% ................. s_ pmis. o ! begiming 30
3}3.1.311 SUFCHATEE. .c.soevvrecersensssonisesenes $_106.20 § __ _ paid to Public Defender Fund.
(Exceptions: See § 14-1-211) Other:
TR I 20 L1 (2181} —— .3 .
COUNLY (3%8)cuunirnmmiissrsssmsrnssassassssesiussinnes $ 300 : /_
TOTAL. .o veeeensresrsssstrssmsrssssmssssssrsssssssmassiens $_103%.00 /

. PRESIDING JUDGE/{ Deére
W@WCWM Judge Code: 1o |7

Sentence Date: Wﬂw
Court Reporter:
White « Clak Graen-C Cunary » Probutios Plink « Deftadue
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Cnu.led vy lhe South Camina Deparimant of Probation, Par® and Pardon Sarv'cn» IN THE COURT OF GENERAL SESS'ONS

State of South Carolina . ‘ | No. s ] XB q J__ |
caumy ot _(Zre0 oGedWON |4 3

O
o

: Communlfy Su'pervision

State
vs | REVOCATION ORDER
Defandant
S Le,\rouer\l‘eS
] or
Sz 001 | 5838 e s

This matter was brought’ before me on the ﬁ____ day of ZQ ‘2 , pursuant to

warrant/citetien (strike one) charging the Defendant with violating the Defendant's Co munity Supervision Program and ask: '
the Court to revoke the Defendant's community supervision. | find: : '

1. The terms of the Community Supervision Program are fair and reasonable;
2. The Defendant has not complied with ail terms of the Community Supervision Program;

3. The Defendar_\t has willfully violated terms of the Commuhity Supervision Program;

4. The Defendant should not be continued in the Communlty Supervision Program under its current terms or under other
terms and canditions,

IT IS ORDERED that the Dafendant be in the custody of the South Carolina Department of Corrections for a term ¢
days months ear {total may not exceed ons (1) year). »

.\Q

Zt‘z”')( : _4 242-.:
X (8 : .

=ual

Thl%ri___ day of . Presiding Judge
-oﬁo\r‘r‘\j (@[S ,SC

| have received a copy of this order
Offander's Signature

Judicial Circu

"1‘\

Offenders Date

Form 1152 (Stock)




CONCLUSTON
By the plain and ordinary meaning of S.C., Code §24-21-560(D),
State v, McGrier and State v, Picklesimer, Hayes is granted his

MOTTON FOR SUMHMARY JURGEMENT and is to he released from incarcer-

ation immediately,

IT TS SN NRNERED this

day of ) ,2013,

Honorable Benjamin Culbertson
Chief Administrative Judge
15th Judicial Circuit

,South Carolina
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CERTIFICATE OF SERVICE

I, Gary L., Hayes hereby certify that on this date T served
a true and correct copy of the foregoing document(s) on the below
listed indiv{dual(s) hy placing the same in the U,S. mail postage
prepaid and sent to their last known address as follows:

HHonorahle Renjamin Culbertson Tyson A. Johnson

Chief Administrative Judge Asst, Attorney General
P.0. Box 479 P,0. Box 11549
Georgetown,South Carolina 20442 Columbia,South Carolina

29211

Alma White,Clerk of Court
feorgetown County-

P.G, Rox 479 '
Georgetown,%outh Carolina 29442

r:f//vg. J/ Vg

y!
Gary L. Hayes
Walden Corr.Inst,3-W3 11-B
4340 Broad River Road
Columbia,South Carolina
29210

SWORN to and subsceibed before me
this_ N day of U ,2013

Notary Public" (8]
My commission expires: |’;§ﬁd&%ﬂ5§l
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STATE OF SOUTH CAROLINA

) _A : ’
) INTHE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN )
' )
) 12-CP-22-1167
: )
Gary Leroy Hayes, 263985 ) o
) 2o
Applicant, ) : w7
) CONDITIONAL R
v ORDER OF DISMISSAL =¥, ==
) =2 T,
State of South Carolina, ) oz o
: ) - =
Respondent. ) ~
) ‘-:,‘\

This matter comes before the Court by way of an Application for Post-Conviction Relief

(PCR) filed October 26, 2012. Respondent made its Remm on December 19, 2012, requesting
. summary dismissal of the matter. This Court also i)as before it thé records o.f the Clerk of Court
| regarding the subject convictions. |
A PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders éf comrm'tmépt of the Georgetown County Clerk of Court. The Applicant was indicted
at the October 1998 term of the Georgetown County Grand Jury for Murder (98~GS-22-839). He
was represented by David Hood, Esquire. On January 24-28, 2000, the Applicant proceeded to
trial after which he was found guilty of Voluntary Manslaughter. He was sentencred' by the

Honorable Howard P. King to confinement for a period of fifteen (15) years.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.

The South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v.

Hayes, Op. No. 2001-UP-415 (S.C. Cf. App. filed September 27, 2001).



Respondent filed his first PCR July 23, 2002. On June 15, 2004 the PCR trial court

denied PCR and dismissed the Application. Applicant filed a pro- se Petition for Writ of -

Certiorari and the court denied Certiorari. The remittitur was sent June 7, 2006.
Applicant was released on Community Supervision., on or about October 1, 2010. On
May 20, 2011 a community supervision arrest warrant was issued for violations of the

community superv.ision' order. Applicant’s warrant was served on June 29, 2012. On August

30, 2012, Applicant.’s community supervision was revoked and he was remanded to the

Department of Corrections for one year.

ALLEGATIONS
Applicant alleées in a two page handwritten émendment that he is being held in custody
unlawfully as he clajms he “should Se discharged and i'eleased from incarceration on or before -
January 1, 2013.” 'Respondent asserts Applicant’s sentence haé not expired.
DISCUSSION

* This Court finds that the Application should be dismissed as Applicant has failed to make

out a case of sentence expiration.

Applicant Absconded and received a revocation

Applicant has failed to comply witﬂ the filing procedures of the Act. S.C. Code Ann §
17-27-10 to 160 (1976 & Supp. 1997). Applicant was released on Community Supeﬁisiorj on
or about October 1,2010. On May 20, 2011 a community super;'ision arrest warrant wés issued
for violations of ‘the community supervision .order. (warrant numbe.rl W-22-1'l-0041):. The
supporting information in the warrant included, “failure t0~'follow advice and instructions of

Agent. F ailure to report as instructed by Agent. Offender was given verbal instructions to report

Page 2 of 4 /{ ¢
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to the Georgetown county Probation office on 5-18-11. He failed to report as instructed.” The
information also detailed a criminal domestic violence charge and failure to pay supervision feés
&) payrﬁenté) and failure to pay EM fees (13 payments). |

It appears that 406 days were added to Applicant’s sentence because he absconded
supervision. Applicant’s warrant was issued on May 20, 2011 and served on June 29, 2012, (406

days). On August 30, 2012, Applicant’s community supervision was revoked and he was

' remanded to the Department of Corrections for one year. Applicant is still serving time on his -

CSP sentence.  After serving his one'year CSP revocation, DPPS indicates Applicant may be
released on CSP again with a new ending date of 3-1-14.

The current allegations that Applicant’s sentence has expired are not supported by the
record. Applicant ‘has failed to establish sufficient justification for post-conviction relief}
accordingly, this Court fiﬁd_s the Application should be summarily dismissed.

CONCLUSION

Based upon its review of the pleadings in this matter, this Court expresses its intent to

summarily dismiss this matter unless the Applicant advises this Court with specific reasons,

factual or legal, why it should not dismiss the matter in its entirety. The Applicant is granted.

.twenty days from the date of service of this Order upon him to show why this Order should not

become final by filing any reasons he may have with the Clerk of Court, and serving such '

reasons with the SC Office of the Attorney General: Attn. Assistant Attorney General Tyson A.

Johnson, Sr., Post Office Box 11549, Columbia, SC 29211.

AND IT IS SO ORDERED this
o
S “dayof Fel. 2013,

Page3of4 /.
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Honorable Ben)amm Culbertson
Chlef Administrative J udge
15" Circuit - : :
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SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Office Box 21787- Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2), SCRCP, the Director of the South Carolina Department of Corrections
has designated Kothemne boyg (Server) as his duly authorized agent for the purpose of making

srervice of the signed Conditional Order of Dismissal on the below named individual.

STATE OF SOUTH CAROLINA ) AFFIDAVIT OF PERSONAL SERVICE
COUNTY OF )

On this_J4" day of Meoceh . , 2013, I served the signed Conditional Order of

Dismissal on Inmate Gary Leroy Hayes No. 2639835, By delivering personally and leaving a copy of the

same at Walden Correctional Institution, Columbia, South Carolina Deponent is not a party to this

s/ ?/m\m

SCDC Server

action.

SWORN TO AND SUBSCRIBED BEFORE ME'

H day of MGrCL\ ,2013 4
K~ B o/ —= (LS)

olary Public for South Carolina

My Commission Expires _11 M«a\ 205

ADMISSION OF SERVICE
Service of a éopy of the signed Conditional Order of Dismissal is admitted at the S.C. Department
of Corrections, Walden Correctional Institution, __Columbie , e land
County, South Carolina, this yath day of YVerch , 2013.

WM
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF NRORCETOWN ; 12-CP-22-1167
fary Leroy Hayes #263985, )
Applicant pro se, ;
) AMENDED
' : ) REPLY BRIEF AND
v ; . MOTION FOR SUMMARY JUDGEMENT
%
State of South Carolida, )
. Regpondant, ;

"Applicant makes hig REPLY BRIEF AND MOTTON FOR SUMMARY JUDGE-

NENT 4in the above cavtioned case,

2
-
I. D=
P
Haves was arrested in January 1998 and proceeded to trialc%p:
January 2000 where he was sentenced to fifteen(15) years, §3§¥
€.
1. . pEAYe

Hayes was given credit for two(2) years jail time he ssrved
awvalting trial in accordance with S$,C,Code §24-13-40,  See ntéachv
ed sentencing sheet. With two(2) years jail time credit Hayes'
£lfteep year éentence expires in January 2013, This‘dﬁte is calcu-
lated without any géod time, earned work credits or education .
credits spﬁliéd.

111,

Haves was released on the Community Supervision Program(CSP)

" Octoher 1,2010, Nn August 36.2012 Hayes was sentenced to one(l)
year in the department of corrections for a community supervision

violation., See attached community supervision revocation ovrder,

(1)

i

g
'S ALNGGS §M0139503

Z8:€ Ud G283

0
2e4

g3Tud




i @%? . ﬁ( ggggmmmmasmmnﬁmﬁaﬁaﬁ§ﬁﬁﬁ

v,

Hnjes filed an application for Post~Conviction Relief(PCR) on
Octoher 26,2012 alleging the one year sentence for the community
supervision violation extends his incarceration beyond his fi{f-
teen year sentence in violation of 53,C,Code §24-21-560, State v,
tfeGrier,378 S,.C, 320, 663 S,B,2d 15(2008) and State v, Picklesimer,

388 S.C. 264, 695 S.B.2d 845(2010),

Tn McArier the Supreme Court hald $.C.Code §24~21-560(D)2007
we nov read this language as limiting the total amount of time an
inmate could he incarcerated after a CSP revocation to be the
length of the remaining balance of the sentence for the no parole’
offense, _

Tn Picklesimer the Supreme Court held the original sentence
A8 referencad in statute governing revocation of community super-
vision Qnd the maximum amount of time & prisoner could be required
to serve after revocatton,vtncluded the suspended and unsuospended
portions nf a ctlrcult court's sentencej therefore, pursuant to
statute, when a circuit court was faced with a defendant's viola-
tton of the Department of Probation, Parole and.Pardon Services'
community supervision program (CSP) or normal probationary term,
the court could not revoke and impose a term of further incarcer-
ation,.nbr lengthen the term of the'CSP or probation if that would
result in the agegregate period of service extending heyond the

end of the term of the original sentence,

(2)
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CONCLUSTON

By the plain and ordinary meaning of S.C, Code §24-21~560(D),.

State v, McGrier and State v, Picklesimer, Hayes is granted his
MOTTON FOR SUMWARY JUDGEMENT and 18 to he released from incarcer-

ation {mmed{ately,

TT 1S SO ORDERED this

¢ me - day of . ,2013,

Honorable Benjamin Culbettsdn
Chief Administrative Judge
15th Judicial Circuit

+South Carolina

(X))
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STATE OF SOUTH CAROLINA . '

) IN THE COURT OF COMMON Pr:EA
: _ ) C.A.NO. 12-CP-22-1167 Bz 2 @
COUNTY OF GEORGETOWN ) D= € 4
. ) 'J<:'; 2;: %'_“.
Gary Leroy Hayes 263985 ) af c;,o EIE“;
) o 2 &
Applicant, ) FINALORDER . =7 o o,
- ) OF DISMISSAL o
, ) :
VS. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court pursuant to an application for post-convictién reliefv |
(PCR) filed October 26, 2012. Respondent (the State) made timely Return and Motion to Dismiss,
requesting that the Application be summarily diémisscd. Pursuant to this request, and after
reviewing the pleadings in this matter and all of the records attached thereto, this Court issued a
Conditional Order of Dismissal filed Februafy 20, 2013, provisionally denying and dismissing this
action, while giving the Applica'nt twenty (20) days from the date of service of said Order in which to
show wl;y the dismissal should not become final. Personnel in the South Carolina Department of

Corrections caused the Conditional Order of Dismissal to be served upon Applicant on or after

© March 14, 2013. Applicanf sent a response thereto objecting to summary dismissal.

{

Applicant’s response

In a document captioned “Reply Brief and Motion for Summary Judgment” Applicant objects
to summary dismissal of his action. Among his arguments, Applicant allegés “...therefore, pursuant

to statute, when a circuit court was faced with a defendant’s violation of the Department of

Y e




IS

Probation, Parole and Pa:doﬁ Services’ community supervision program (CSP) or normal
probationary term, the court c.ould not revoke and irﬁpose a term of further incarceration, nor
lengthen the term fo the CSP or probation if that would result in the aggregate period of service
extending beyond the end of the term of the original sentence.” |

Applicant fails to address that portion of the Conditional Order of Dismissal which details his
failure to report to the George;(own County Probation office on May 18, 2011, failure to pay.
supervision fees, or failure to pay EM fees. On March 27, 2013, Applicant filed a pro-se document
styled as a “INITIAL BRIEF ON APPEAL” which purports to be filed with the South Carolina
Supreme Court, where he discusses the history of his release on tl;e Community Supervision
Program October 1, 2010 and his subsequent re-arrest and sentencing on August 30, 2012. He fails
again to account for his decision to abscond, and failure to report to the Georgetown County
Probation office on May 18,2011, Applicant fails to provide facts or law which would permit him
to abscond for 406 days and not have to accounf for that portion of his sentence.

This Court has reviewed the Applicant’s response to the State’s motion to dismiss in its
entirety, in conjunction with the original pleadings, and finds thgt a sufficient factual orilegal reason

has not been shown as to why the Conditional Order of Dismissal should not become final.

- Accordingly, this Court finds no reason why the Conditional Order of Dismissal should not become

- the final Order of the Court.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional ‘

Order of Dismissal, the Applicaﬁon for PCR is hereby denied and dismissed with prejudice.

: raj
AND ITIS SO ORDERED this 2!~ day of teof 2013

Porrryaniii? T o

Honorable Benjamin Culbertson

2/'
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/%m:‘ Getoron , South Carolina.

Chief Administrative Judge
15th Judicial Circuit
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'WITNESSES ‘
SHERIFF

ARREST WARRANT NO. F-757213
CDR 0016 16-03-0010,0020

CDR
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CDR.

[6/8) 14

S B e

MOWMYbZ OF GRAND JURY
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~

VERDICT

FOREMAN OF PETIT JURY DATE

DOCKET No. _ 98 .mmNN mme /

THE STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

14929 1 F&td pati
L4
COURT OF GENERAL SESSIONS
OCTOBER . TERM _ 1998

THE STATE

 ORIGINAL

INDICTMENT FOR:

MURDER

Ralph J. Wilson, Solicitor




STATE OF SOUTH CAROLINA ) INDICTMENT FOR

s
MURDER ,

s

COUNTY OF GEORGETOWN

-

At a Court of General Sessionas convened on October 7, 1998, the
Grand Jurors of Georgetown County présent upon their oath:

That GARY LEROY HAYES did in Georgetown County on or about the
12th day of January, 1998, wilfully, knowingly, dintentionally,
wickedly, and with malice aforethought, assault and beat Patsy Gall
Etheridge about the head and other parte of her body; that as a
result of said beating, Patsy Gail Etheridge did die on January 13,
1998, after having been transported and admitted to the Medical
University of South Carolina. : ‘

2gzinst the peace and dignity of the State and qonirary ko tha
gtatute in such case made and provided. '

7" SOFICITOR
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Cru‘xed by the South Carolina Department of Probalion, and Pardon Services

IN THE COURT OF GENERAL SESSIONS -

0 Q9 w22 g3

State of South Carolina

County of Cj"eo ng@@ﬂ - Cou:
State ' Community Supervision
. REVOCATION ORDER
.VS-

I E e T} LQMD\A H(‘\leS

T s

This matter was brought before me on the ;30% day of B&Uo\\kﬁ 7Q (Z pursuant to

warrant/sitetien (strike one) charging the Defendant with violating the Defendant's Cot{munlty Superv:snon Program and askir
the Court to revoke the Defendants community supervision, | find:

1. The terms of the Community Supervision Program are fair and reasonable;
2. The Defendant has not complied with all terms of the Community Supervision Program;

3. The Defendant has willfully violated terms of the Community Supervision Program;

4. The Defendant should not be continued in the Community Supervision Program under its current terms or under other
terms and conditions.

IT IS ORDERED that the Defendgnt be in the custody of the South Carolina Department of Corrections for a term o
days months (D ear (total may not exceed one (1) year).

- i |
This_ 3O day o;_@ S% r—— O}Z‘\?“?}L 22
‘@ sc

BENASUA

Judicial Circui

-t

| have received a copy of this order.
Offender's Signature

Offender's Date

Form 1152 (Stock)



