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Good afternoon,

Attached for filing please find the Notice of Appeal of Appellant MTS CLT, LLC
regarding orders granting summary judgment motions of Respondents Jane M. Pettus,
Trustee of the Joseph A. Pettus and Jane M. Pettus Revocable Living Trust u/i/d April
12, 2005, and Rob Bilbro, in the above-referenced litigation. Proof of Service and copies
of the appealed-from orders are also attached, and a check for the $250 filing fee has
been placed in the mail today. Counsel for all parties are copied on this email, as well.
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Kemper Patton
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LANCASTER COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Circuit Court Judge

Case No. 2023-CP-2901534

MTS CLT, LLC, ..ottt ettt e e e eaa e eaas Appellant,

Jane M. Pettus, Trustee of the Joseph A. Pettus
and Jane M. Pettus Revocable Living Trust
u/i/d April 12, 2005, and Rob Bilbro, .........cooviiiiiiiiiiiiiiieeiiiiieeeeeeien. Respondents.

NOTICE OF APPEAL

MTS CLT, LLC appeals the following Orders of the Honorable Eugene C.

Griffith, Jr., signed on December 4, 2025:
1. Order granting summary judgment in favor of Defendant Jane M.
Pettus, Trustee of the Joseph A. Pettus and Jane M. Pettus Revocable
Living Trust u/i/d April 12, 2005, dismissing the claims of MTS CLT,
LLC, and canceling the Lis Pendens (the “Pettus Order”).

2. Order granting summary judgment in favor of Defendant Rob Bilbro
and dismissing the claims of MTS CLT, LLC (the “Bilbro Order”).

The Orders were filed by the Clerk on December 4, 2025. Appellant timely filed
motions to reconsider both Orders pursuant to Rule 59. Appellant received notice on
December 18, 2025, of the denial of both motions for reconsideration by Order of the

Honorable Eugene C. Griffith, Jr. dated December 18, 2025, and filed with the Clerk





of Court’s Office on December 18, 2025. A copy of the Pettus Order is attached as
Exhibit A to this notice of appeal. A copy of the Bilbro Order is attached as Exhibit
B to this notice of appeal. A copy of the Order denying Appellant’s motions for
reconsideration as to the Pettus Order and the Bilbro Order is attached as Exhibit C

to this notice of appeal.





Respectfully submitted,

December 19, 2025 /sl J. Kemper Patton

J. KEMPER PATTON

SC State Bar No. 105202

JAMES C. ADAMS, II, pro hac vice

NC State Bar No. 18063

BROOKS, PIERCE, McLENDON

HUMPHREY & LEONARD, LLP

P.O. Box 1800

Raleigh, NC 27602

Telephone: (919) 882-2518

Facsimile: (336) 232-9103

Email: kpatton@brookspierce.com
jadams@brookspierce.com

Attorneys for Appellant

Other Counsel of Record:

Jeremy D. Melville

W. Mark White

Spencer & Spencer, P.A.

P.O. Box 790

Rock Hill, SC 29731
jdm@spencerfirm.com
markwhite@spencerfirm.com
Attorneys for Respondent Pettus

Lawrence M. Hershon

The Hershon Law Firm, P.A.

1565 Sam Rittenberg Boulevard, Suite 103
Charleston, SC 29407
lawrence@hershonlawfirm.com

Attorney for Respondent Bilbro
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LANCASTER COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Circuit Court Judge

Case No. 2023-CP-2901534

MTS CLT, LLC, ..ottt ettt e e e eaa e eaas Appellant,

Jane M. Pettus, Trustee of the Joseph A. Pettus
and Jane M. Pettus Revocable Living Trust
u/i/d April 12, 2005, and Rob Bilbro, .........cooviiiiiiiiiiiiiiieeiiiiieeeeeeien. Respondents.

PROOF OF SERVICE

I, J. Kemper Patton, as attorney for MTS CLT, LLC, certify that I have served
the Notice of Appeal as to Respondents Jane M. Pettus, Trustee of the Joseph A.
Pettus and Jane M. Pettus Revocable Living Trust u/i/d April 12, 2005, and Rob
Bilbro, on the Respondents by depositing a copy of the same in the United States
Mail, postage prepaid, on December 19, 2025, and by electronic mail, addressed to

their attorneys of record as follows:

Jeremy D. Melville Lawrence M. Hershon

W. Mark White The Hershon Law Firm, P.A.

Spencer & Spencer, P.A. 1565 Sam Rittenberg Boulevard, Suite 103
P.O. Box 790 Charleston, SC 29407

Rock Hill, SC 29731 lawrence@hershonlawfirm.com
Jdm@spencerfirm.com Attorney for Respondent Bilbro

markwhite@spencerfirm.com
Attorneys for Respondent Pettus
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/s/ J. Kemper Patton

J. KEMPER PATTON

Raleigh, North Carolina
December 19, 2025










EXHIBIT C





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

THE SIXTH JUDICIAL CIRCUIT
COUNTY OF LANCASTER
CASE NO.: 2023-CP-2901534
MTS CLT, LLC,

Plaintiff, ORDER DENYING MOTIONS TO
RECONSIDER

VS.

JANE M. PETTUS, TRUSTEE OF
THE JOSEPH A. PETTUS AND JANE
M. PETTUS REVOCABLE LIVING
TRUST U/I/D APRIL 12, 2005, and
ROB BILBRO,

Defendants.

On December 12, 2025, Plaintiff’'s counsel filed two motions for Reconsideration,
pursuant to Rule 59(e) SCRCP. The first motion was to reconsider the Court’s Order
granting Defendant Jane M. Pettus’ Motion for Summary Judgment; the second motion
was to reconsider the Court’s Order granting Defendant Rob Bilbro’s Motion for Summary
Judgment.

The Court has carefully reviewed the arguments within the motions to alter or
amend the orders. As to each of the specific issues raised in the motions, the Court
respectfully denies all the Motions for Reconsideration.

The Court finds that it would not be helpful to the Court for further briefing of the

issues or for in-person arguments and thus decides the motions without further hearings
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pursuant to Rule 59(f) SCRCP. The Court finds that the prior ruling sufficiently addresses
the issues which the Court was asked to address and rule.
The Court respectfully denies the motions for reconsideration and the requests for stay.

IT IS SO ORDERED.

Eugene C. Griffith, Jr.
Presiding Judge
, 2025
Newberry, South Carolina
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Lancaster Common Pleas

Case Caption: Mts Clt, Llc VS Jane M. Pettus , defendant, et al
Case Number: 2023CP2901534

Type: Order/Other

It is so ordered

Eugene C. Griffith, Jr. 2154

Electronically signed on 2025-12-18 13:12:25  page 3 of 3
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2023CP2901534

Official File Stamp: 12-18-2025 01:18:50 PM
Court: CIRCUIT COURT

Common Pleas

Lancaster
Case Caption: Mts CIt, LIc VS Jane M. Pettus , defendant, et al
Document(s) Submitted: Order/Other Order/Other
Filed by or on behalf of: Eugene Giriffith

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:
Daniel Joseph Ballou for Heath Myers
Lawrence Michael Hershon for Rob Bilbro
Jeremy Daniel Melville for Jane M. Pettus

James Kemper Patton for Mts Clt, Llc

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

Daniel Joseph Ballou for Jane M. Pettus
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LANCASTER )
) C.A. No. 2023-CP-29-01534
MTS CLT, LLC, )
)
Plaintiffs, )
)
V. )  ORDER GRANTING DEFENDANT ROB
) BILBRO’S MOTION FOR SUMMARY
Jane M. Pettus, Trustee of The Joseph A. ) JUDGMENT
Pettus and Jane A. Pettus Revocable )
Living Trust U/I/D April 12, 2005, and )
Rob Bilbro, )
)
Defendants. )
)

This matter came before the Court for a hearing on September 23, 2025. Having considered
the evidence presented in a light most favorable to Plaintiff, the applicable legal authorities, and
arguments of counsel for the respective parties, the Court finds as follows:

FACTS
For purposes of ruling on Defendant Rob Bilbro’s (“Bilbro”) Motion for Summary
Judgment, the following facts are either undisputed or presented for purposes of a summary
judgment hearing in a light most favorable to Plaintiff:
1. Defendant Jane A. Pettus Revocable Living Trust U/I/D April 12, 2005 (“Pettus™)
is the owner of certain undeveloped real property located in Lancaster County,
South Carolina with tax map numbers 0003-00-052.00 and 0003-00-052.06 (the
“Property”).

2. Pettus retained Bilbro on June 16, 2019 as her exclusive realtor for the marketing
and sale of the Property. [Deposition of R. Bilbro, June 6, 2024, at p. 22 1. 11-13;

Affidavit of R. Bilbro dated July 28, 2025, at 9| 4]
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Bilbro served as an agent of Pettus throughout the negotiation of the contract and
after the transaction’s failure to close. [Order dated September 19, 2024] [Bilbro
Aff. 9§ 6]
On November 30, 2020, Plaintiff and Pettus entered into a contract for the purchase
and sale of the Property which was subsequently amended on July 18, 2022 by that
certain First Amendment to Contract and Option to Purchase Real Estate (the
“Contract”).
The Contract, as amended, provided for closing as follows (Para. 3):
Provided that all conditions of closing have been either satisfied or
waived, the closing of the sale and purchase of the Property (the
“Closing”) shall take place on or before the date (the “Closing

Date”) that is the earlier of (1) thirty (30) days after the receipt of the
Required Approvalsl, or (ii) September 28, 2023.

The transaction has never closed.
Plaintiff alleged several actions by Bilbro in support of its claims. At the hearing,
Plaintiff limited its positions on this issue, only arguing that the conduct of Bilbro
that occurred prior to September 28, 2023 (the time period where both Plaintiff and
Pettus agree that the Property was under contract) supported its claims:'
a. While the Property was undisputably under contract, Bilbro advised
Pettus concerning the terms of the contract and what would occur if
closing did not occur by September 28, 2023. Plaintiff argued that
an expiration or termination of the Contract was to Bilbro’s benefit

because he could list the Property for a higher amount, resulting in
a higher commission earned.

! Plaintiff had previously asserted the following arguments for actions by Bilbro that took place after September 28,
2023 in support of its claims: (a) after the failure to close, Bilbro informed contractors that the Property was no longer
under contract with Plaintiff [Complaint § 41]; (b) after the failure to close, Bilbro asked Lancaster County Sewer and
Water District to halt its approval process [Complaint § 42]; (c) Bilbro interfered with approvals from Lancaster
County government approvals throughout the course of the contract [Complaint 4 43]; and (d) after the failure to close,
Bilbro procured the breach of the contract by relisting the Property for sale [Complaint § 63]. If Plaintiff had included
these alleged actions as a part of its argument, the Court’s ruling on this motion would not have been altered.

2
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b. While the Property was undisputably under contract, Bilbro
communicated with third parties concerning the Contract’s status
and the potential availability of the Property.

8. When the purchase failed to close by September 28, 2023, Bilbro had the belief that
the Contract for the purchase of the Property “did not exist anymore” because
Pettus’s attorney Heath Myers had informed Bilbro that there was no longer a
contract and based on his own independent beliefs. [Bilbro Depo. p. 161 1. 1-5, 12-
14]

0. Bilbro never spoke with anyone concerning placing the Property back on the market
prior to the expiration of the Contract. [Bilbro Depo. p. 163 1. 24 —p. 164 1. 2] The
first of any such discussions with the Pettus family occurred in October 2023.
[Deposition of S. Pettus, November 1, 2024, p. 111 1. 11 —p. 113 L. 13]

10. Bilbro activated the listing for the Property per instructions from Pettus (or her
children) on October 20, 2023. [Bilbro Aff. § 11]

11. While Bilbro did receive letters of intent from third-party potential purchasers
following September 28, 2023, no negotiation of contract terms or entry into any
purchase agreement ever occurred. Instead, the offers were received, and the
offerors were told that a lawsuit had been filed and that no response would be made
until after the lawsuit’s conclusion. [Bilbro Depo. p. 173 1. 5 —p. 175 1. 4]

STANDARD OF REVIEW

Summary judgment is appropriate when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter
of law.” Rule 56(c), SCRCP. Although the moving party bears the initial burden of demonstrating

the absence of a genuine issue of material fact, “this initial responsibility may be discharged by
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‘showing’—that is, pointing out to the trial court—that there is an absence of evidence to support
the nonmoving party’s case.” Baughman v. Am. Tel. and Tel. Co., 306 S.C. 101, 115,410 S.E.2d
537, 545 (1991). Once the moving party makes this demonstration, the opposing party “must,
under Rule 56(e), do more than simply show some metaphysical doubt as to the material facts but
must come forward with specific facts showing that there is a genuine issue for trial.” Id.
(emphasis in original); Midland Mutual Life Ins. co. v. Darrell, 331 S.C. 394,397,503 S.E.2d 189,
190 (Ct. App. 1998). The nonmoving party must specifically set forth such facts showing that a
true issue for fact finder determination exists. See Rule 56(e), SCRCP. “[I]t is not sufficient for a
party to create an inference that is not reasonable or an issue of fact that is not genuine.” Town of
Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 166 (2013).

CONCLUSIONS OF LAW

I. The Claim for Tortious Interference with Contractual Relations Fails

With a claim for tortious interference with contractual relations, the actions of Bilbro as an
agent of Pettus are privileged and therefore non-actionable. “An action for tortious interference
protects the property rights of the parties to a contract against unlawful interference by third parties.
Therefore, it does not protect a party to a contract from actions of the other party.” Threlkeld v.
Christoph, 280 S.C. 225, 227 (Ct. App. 1984). In other words, a party to a contract, like Pettus,
cannot tortiously interfere with her own contract. Like a party to the contract, an owner’s agent,
acting on behalf of his principal, cannot tortiously interfere with his principal’s contract, as a matter
of law. “[T]he actions of a principal’s agent are afforded a qualified privilege from liability for
tortious interference with the principal’s contract.” Dutch Fork Dev. Group II, LLC v. Sel Props.,
LLC, 406 S.C. 596, 605 (2012). If an agent induces a breach of a contract by acting on behalf of
the principal and within the scope of his employment or agency, then the inducement is privileged

and not actionable. Bradburn v. Colonial Stores, Inc., 273 S.C. 186, 188 (1979).
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Based on the Order entered in this matter on September 19, 2024, it is the law of the case
that Bilbro served as an agent of Pettus throughout the negotiation of the Contract and after its
failure to close. See Order dated September 19, 2024. It was also undisputed at the hearing that
Bilbro acted as Pettus’s agent throughout the time periods involved, from the negotiations
concerning the purchase of the Property, while the Property was under contract, and thereafter.
Furthermore, this Court holds that Bilbro was acting within his scope as an agent during all of the
alleged activities presented to the Court. The alleged actions of advising his principal concerning
the transaction and informing third parties about the status of and potential availability of the
Property are clearly within the scope of his agency.? As there is no evidence before this Court
providing that Bilbro’s actions were anything but at the direction of and in support of his principal,
and with it already decided that Bilbro acted as Pettus’s agent, this Court holds that Bilbro’s actions
are privileged and not actionable. Therefore, the cause of action for tortious interference with
contractual relations fails.

Even if this privilege did not apply, the claim for tortious interference with contractual
relations also fails because all elements to prove the claim are not met. “The elements of a cause
of action for tortious interference with contract are: (1) the existence of a valid contract; (2) the
wrongdoer’s knowledge thereof; (3); his intentional procurement of its breach; (4) the absence of
justification; and (5) resulting damages.” Todd v. South Carolina Farm Bureau Mut. Ins. Co., 287
S.C. 190, 193 (1985). A failure of proof of any single element means that the claim fails.

Bilbro did not procure a breach of contract, intentional or otherwise. In this action, the
Court has ruled that Pettus did not breach the Contract with Plaintiff. Given that Pettus did not

breach the Contract, the record does not support a finding that Bilbro procured a breach of the

2 In addition, other alleged actions that took place before and/or after September 28, 2023, such as contacting builders
as potential buyers of the property, contacting county authorities concerning approvals and permits, and the listing of
the property are all actions within the normal scope of what a realtor does for his seller.

5
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Contract. Furthermore, even if the Court did not rule in favor of Pettus, the Court finds, as a matter
of law, that the actions of a real estate broker advising his client of the terms of a contract and
informing third parties of the status of the Property and the potential availability of the Property
does not equate to an intentional procurement of the breach of the contract.

Additionally, many of the purported tortious acts alleged by Plaintiff occurred after the
expiration of the Contract. In dismissing Plaintiff’s claims for breach of contract, this Court found
that the Contract expired per its terms by no later than September 28, 2023. The order entered
granting Pettus’s motion provides the findings of this Court for the expiration of the contract, and
the findings of said Order are incorporated herein. Therefore, no acts of Bilbro after September
28, 2023 support this claim, and thus the claim fails.

For the reasons set forth herein, summary judgment as to Plaintiff’s claim for tortious

interference with contractual relations is dismissed.

II. The Claim for Violation of the South Carolina Unfair Trade Practices Act Fails.

Plaintiff asserts a cause of action for violation of the South Carolina Unfair Trade Practices
Act (“SCUTPA”) based on the same actions by Bilbro that were alleged to support the claim for
tortious interference with contractual relations.

The transaction at issue is for the purchase of a tract of land for development of a residential
neighborhood. There is no contractual relationship between Bilbro and Plaintiff. Bilbro is the
realtor for the seller. Plaintiff, the buyer, had its own real estate agent. In essence, this is a dispute
concerning a breach of contract and whether the contract had expired.

SCUTPA declares “unfair or deceptive acts or practices in the conduct of any trade or
commerce . . . unlawful.” S.C. CODE ANN. § 39-5-20(a). “To recover in an action under the UTPA,
the plaintiff must show (1) the defendant engaged in an unfair or deceptive act in the conduct of

trade or commerce; (2) the unfair or deceptive act affected the public interest; and (3) the plaintiff

6
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suffered monetary or property loss as a result of the defendant’s unfair or deceptive act(s).” Wright
v. Craft, 372 S.C. 1, 23, 640 S.E.2d 486, 498 (Ct. App. 2006).

A deceptive act is any act which has a tendency to deceive. DeBondt v. Carlton Motorcars,
Inc., 342 S.C. 254, 269, 536 S.E.2d 399, 407 (Ct. App. 2000). The actions of a realtor advising
his client and informing third parties of the availability of the Property are not, as a matter of law,
deceptive practices. Such actions do not cause the danger SCUTPA is intended to protect —
misleading a consumer for the purposes of financial gain for the alleged wrongdoer. Likewise,
activating a listing and taking offers do not rise to the level of deceptive acts; rather, activating a
listing is a publicly open act. While it is clear that Plaintiff did not like that Pettus sought to move
on from the failed closing, disliking the actions of others does not mean that such actions are unfair
or deceptive.

Furthermore, conduct which only affects the parties to the transaction does not affect a
public interest and provides no basis for a claim for violation of SCUTPA. Jefferies v. Phillips,
316 S.C. 523, 527, 451 S.E.2d 21, 23 (Ct. App. 1994); see also LaMotte v. The Punch Line of
Columbia, Inc.,296 S.C. 66,71,370 S.E.2d 711, 713 (1988); Ardis v. Cox, 314 S.C. 512,519, 431
S.E.2d 267, 271 (Ct. App. 1993) Woodson v. DLI Props., LLC, 406 S.C. 517, 753 S.E.2d 428
(2014) (SCUTPA is not available to address a private wrong because an unfair or deceptive act
that only affected the parties to the transaction is beyond the scope of the statutory scheme);
Columbia E. Assoc. v. Bi-Lo, Inc.,299 S.C. 515, 386 S.E.2d 259, 263 (Ct. App. 1989) (restating a
deliberate or intentional breach of a valid contract, without more, does not constitute a violation
of SCUTPA). “An unfair or deceptive act or practice that affects only the parties to a trade or a
commercial transaction is beyond the act’s embrace.” Noack Enters., Inc. v. Country Corner

Interiors, Inc., 290 S.C. 475, 479, 351 S.E.2d 347, 349-50 (Ct. App. 1986).

7€51062d0€C0C#3ASYO - SYITd NOWNOD - 43LSVYONV1 - Nd 8¢:¢ ¥0 980 S20¢ - d311d ATIVOINOHLOI 13





This Court holds that the instant litigation is about a failed transaction for the purchase of
a tract of real estate. This only affects the parties to this transaction, not the public at large.

The “public interest” element “may be satisfied by proof of facts demonstrating the
potential for repetition of the defendant’s actions...plaintiffs generally have shown repetition in
two ways: (1) by showing the same kind of actions occurred in the past, thus making it likely they
will continue to occur absent deterrence...or (2) by showing the company’s procedures create a
potential for repetition of the unfair and deceptive acts.” Daisy Qutdoor Adver. Co., Inc. v. Abbott,
322 S.C. 489,493, 473 S.E.2d 47 (1996); see also Skywaves I Corporation v. Branch Banking and
Trust Company, 423 S.C. 432 (2018) (holding that plaintiff could not maintain an action under
SCUTPA absent evidence that defendant had engaged in violations in the past or that defendant’s
institutional procedures created a potential for repetition of unfair and deceptive acts).

Plaintiff attempted to show that the repetition element was satisfied because Bilbro had
other transactions for tracts of undeveloped land that did not close. No facts were provided as to
why said transactions did not close. That Bilbro represented other sellers in South Carolina and
had transactions that failed to close does not establish that the transaction that is before the Court
on the Pettus contract occurred in the past. Furthermore, no procedures of Bilbro’s of any kind
were presented to the Court. Bilbro is an individual realtor, not a company with procedures. For
these reasons, the public interest element fails as well.

Advising a client concerning events related to their transaction and discussing the Property
with third parties does not rise to the level of a deceptive act. This was a private commercial
transaction that is beyond the statutory scheme of SCUTPA.

For these reasons, the claim of unfair trade practices fails as a matter of law and is
dismissed.
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CONCLUSION

For the reasons stated above, Bilbro’s motion for summary judgment is hereby granted.
Plaintiff’s claims against Bilbro are hereby dismissed with prejudice, as a matter of law.

IT IS SO ORDERED.
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Lancaster Common Pleas

Case Caption: Mts CIt, Llc VS Jane M. Pettus , defendant, et al
Case Number: 2023CP2901534

Type: Order/Summary Judgment

It is so ordered

Eugene C. Griffith, Jr. 2154

Electronically signed on 2025-12-04 14:16:54  page 10 of 10
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LANCASTER
C.A. No. 2023-CP-29-01534
MTS CLT, LLC,
Plaintiff,
V. ORDER GRANTING
SUMMARY JUDGMENT

Jane M. Pettus, Trustee of The Joseph A.
Pettus and Jane A. Pettus Revocable
Living Trust U/I/D April 12, 2005, and
Rob Bilbro,

AS TO JANE PETTUS

Defendants.

N N N N N N N N S N N N N SN N N N

THIS MATTER came before the Court on cross motions for summary judgment filed by
plaintiff MTS CLT, LLC (“Plaintiff’) and defendant Jane M. Pettus (“Pettus”). Arguments were
heard on September 23, 2025 at the Lancaster County Courthouse. Appearing on behalf of
Plaintiff were Kemper Patton and James C. Adams. Appearing on behalf of Pettus were Mark
White and Jeremy D. Melville. For the reasons set forth herein, the Court grants Pettus’ Motion
for Summary Judgment (“Pettus Motion”) and denies Plaintiff’s Motion for Summary Judgment
(“Plaintiff’s Motion”).

Procedural History

This case relates to a contract for the purchase and sale of property owned by Pettus.
Plaintiff commenced this action with the filing of the Summons and Complaint (“Complaint’) on
November 22, 2023.! Plaintiff has asserted a claim against Pettus for breach of contract and
seeks the remedy of specific performance. On December 19, 2023, Pettus filed an Answer and

Counterclaims containing a claim for a declaratory judgment and breach of contract.

! Plaintiff had filed a Lis Pendens (2023-LP-29-00160) against the Property which is a subject of the underlying
contract in this lawsuit on November 3, 2023.

¥€6106¢dO€C0C#ISYO - SYI1d NOINWOD - 431SVONVYT - NV 91:6 ¥0 99d G20¢ - d3T11d ATTVOINOYHLO3 13





All parties to this action filed motions for summary judgment on July 28, 2025, which
was the deadline for dispositive motions under the applicable scheduling order. The deadline to
complete discovery was June 30, 2025.

Facts

Based on the record before the Court, the following facts are not in dispute.

1. Pettus is the owner of two parcels of property located in Lancaster County,
containing approximately 57 total acres, and identified as Lancaster Tax Parcel Nos. 0003-00-
052.00 and 0003-00-052.06 (“Property™).

2. Plaintiff is in the business of land acquisition and development and is an affiliate
of Eastwood Homes Construction Partners, LLC (“Eastwood Homes”), a residential
homebuilder.

3. Plaintiff sought to purchase the Property to develop a residential development
with dwellings to be constructed and marketed by Eastwood Homes.

4, On November 30, 2020, Plaintiff and Pettus entered into a contract for the
purchase and sale of the Property.

5. The Contract between the parties consists solely of two writings: (1) an initial
Contract for Purchase and Sale dated November 30, 2020 (“Initial Contract”) and (2) a First
Amendment to Contract and Option to Purchase Real Estate dated July 18, 2022 (“Amendment”)
(collectively, “Contract”). All terms of the agreement between the parties are contained within
the Contract.

6. Paragraph 5(b) of the Contract provides as follows’:

Entitlement Period (Including Development Approvals). Buyer shall have 361

days following the expiration of the Inspection Period (481 days after the
Effective Date) (“Entitlement Period”) from the end of the Inspection Period in

2 As used in the Contract, “Buyer” refers to Plaintiff and “Seller” refers to Pettus.

2
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which to obtain certain rezoning/entitlement request(s), governing
jurisdiction/municipality subdivision and site plan approvals, water, sewer, well,
and/or septic approvals, as applicable, encroachment agreements, offsite
easements, pond approvals, SCDOT driveway approvals, construction plan
approvals, house plan approvals and related permits, all of which must be to
Buyer’s sole satisfaction prior to Closing (the “Required Approvals”), and if the
Required Approvals are not received or not approved to Buyer’s satisfaction then,
in the event Buyer elects to Terminate on the basis of not receiving Required
Approvals to Buyer’s satisfaction then the initial Deposit and Additional Deposit
(less any sums that are non-refundable to Buyer pursuant to the terms of this
Contract, which shall be released to Seller) may be released to Buyer...If
termination of this Contract occurs due to Buyer being unable to achieve the
Entitlement Period rezoning and other approvals, to Buyer’s satisfaction, then
Buyer shall provide copies to Seller of any non-proprietary reports, site plans, or
similar third party due diligence materials produced and received by Buyer within
the Inspection Period and any Entitlement Period....

7. Under the Contract Pettus was required to cooperate with Plaintiff’s pursuit of
permits and approvals for the Property (Contract, 9 13(c).)

8. Under the Contract Plaintiff had the right to terminate the Contract and not close
on the Property if Plaintiff did not obtain the Required Approvals (defined above) for the
Property to Plaintiff’s satisfaction. (Contract, g 5(b).)

0. The Initial Contract provided Plaintiff with two options to extend the closing date
for a period of 30 days for each option, both of which were exercised by Plaintiff.

10.  Paragraph 8 of the Initial Contract provided as follows:

Provided that all conditions of closing have been either satisfied or waived, the

closing of the sale and purchase of the Property (“Closing”) shall take place on or

before the date (“Closing Date™) that is the earlier of (i) thirty (30) days after the

receipt of the Required Approvals, or (ii) Five Hundred Forty (540) days after the

Effective Date.

11. On July 18, 2022, Pettus and Plaintiff entered into the Amendment which

provided Plaintiff with three (3) additional options to extend the initial closing date by a

combined total of 400 days, all of which were exercised by Plaintiff.
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12. Paragraph 3 of the Amendment replaced Paragraph 8 of the Initial Contract with
the following:

Provided that all conditions of closing have been either satisfied or waived, the

closing of the sale and purchase of the Property (the “Closing”) shall take place

on or before the date (the “Closing Date™) that is the earlier of (i) thirty (30) days

after the receipt of the Required Approvals, or (ii) September 28, 2023.

13. The Contract provides that “time is of the essence with respect to the parties
obligations hereunder.” (Contract, 4 18(k).)

14. On September 18, 2023, counsel for Pettus sent a notice to Plaintiff stating that
the Contract had not been amended and that Pettus was ready, willing, and able to close by
September 28, 2023.

15. On September 27, 2023, counsel for Pettus delivered all closing documents,
executed by Pettus, to Plaintiff’s closing attorney.

16. Neither Plaintiff nor Plaintiff’s legal counsel notified Pettus’ attorney of any
deficiencies in the closing documents provided by Pettus.

17.  Plaintiff elected not to close on the purchase of the Property by September 28,
2023.

18. The record does not contain any evidence that Pettus failed to cooperate with
Plaintiff in its pursuit of permits or approvals at any point prior to September 28, 2023.

19. The record does not contain any evidence that Pettus impeded Plaintiff’s ability to
close on the purchase of the Property on or before September 28, 2023.

20. On September 29, 2023, counsel for Pettus sent a letter to Plaintiff notifying
Plaintiff that it had failed to close and giving Plaintiff an additional thirty days to close.

21.  Plaintiff did not close within this additional thirty-day period.

22. On November 1, 2023, counsel for Pettus sent a letter to Plaintiff confirming that

the Contract had lapsed by its own terms and was thereby terminated.

4
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Summary Judgment Standard

Summary judgment is an integral part of the rules of procedure, intended to expedite the

disposition of cases not requiring the services of a fact-finder. Bankers Trust of S.C. v. Benson,

267 S.C. 152, 226 S.E.2d 703 (1976). “The judgment sought shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP.

“The construction and enforcement of an unambiguous contract is a question of law for

the court and thus can be properly disposed of at summary judgment.” Thalia S. ex rel.

Gromacki v. Progressive Select Ins. Co., 401 S.C. 395, 399, 736 S.E.2d 863, 865 (Ct. App.

2012); Middleborough Horizontal Prop. Regime Council of Co-Owners v. Montedison S.p.A.,

320 S.C. 470, 477,465 S.E.2d 765, 770 (Ct. App. 1995).
Discussion

A. Plaintiff’s Breach of Contract Claim

“The elements for breach of contract are the existence of the contract, its breach, and the

damages caused by such breach.” Branche Builders, Inc. v. Coggins, 386 S.C. 43, 48, 686
S.E.2d 200, 202 (Ct. App. 2009). Ceritically, the record does not contain any evidence that Pettus
failed to cooperate with Plaintiff or otherwise breached the Contract at any point during or prior
to September 28, 2023. Further, the record does not contain any evidence that Pettus impeded
Plaintiff’s ability to close on the purchase of the Property on or before September 28, 2023.
Rather, the record establishes that Plaintiff made a business decision and voluntarily elected not
to close on the Property by September 28, 2023.

Plaintiff’s breach of contract claim against Pettus distills down to the single issue of

whether the Contract language includes a material term (a time window for performance—the
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Closing Date) such that Plaintiff was required to close on the purchase of the Property, if at all,
by September 28, 2023. The Court finds that it does and that Plaintiff was required to close, if at
all, by September 28, 2023. Accordingly, Pettus is entitled to summary judgment as a matter of
law.
1.
“The construction and enforcement of an unambiguous contract is a question of law for

the court, and thus can be properly disposed of at summary judgment.” Thalia S. ex rel.

Gromacki v. Progressive Select Ins. Co., 401 S.C. 395, 399, 736 S.E.2d 863, 865 (Ct. App.

2012). “It is a question of law for the court whether the language of a contract is ambiguous.”

South Carolina Dep't of Natural Res. v. Town of McClellanville, 345 S.C. 617, 623, 550 S.E.2d

299, 302-03 (2001).

“In construing a contract, the primary objective is to ascertain and give effect to the
intention of the parties. The parties' intention must, in the first instance, be derived from the
language of the contract. If its language is plain, unambiguous, and capable of only one

reasonable interpretation, no construction is required and the contract's language determines the

instrument's force and effect.” S. Atl. Fin. Servs., Inc. v. Middleton, 349 S.C. 77, 80, 562 S.E.2d

482, 484 (Ct. App. 2002).
“In determining as a matter of law whether a contract is ambiguous, the court must

consider the contract as a whole, rather than deciding whether phrases in isolation could be

interpreted in various ways.” Silver v. Aabstract Pools & Spas, Inc., 376 S.C. 585, 591, 658
S.E.2d 539, 542 (Ct. App. 2008). "A contract is read as a whole document so that one may not

create an ambiguity by pointing out a single sentence or clause." First S. Bank v. Rosenberg,

418 S.C. 170, 180, 790 S.E.2d 919, 925 (Ct. App. 2016).
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il.

As a threshold matter the Court finds that the Contract is not ambiguous with respect to
the dispositive issue. The plain and unambiguous language of the Contract establishes that if
Plaintiff was going to close on the Property, Plaintiff was required to close by September 28,
2023.

The Contract explicitly prescribes the Closing Date as follows:

Provided that all conditions of closing have been either satisfied or waived, the

closing of the sale and purchase of the Property (the "Closing") shall take place on

or before the date (the "Closing Date") that is the earlier of (i) thirty (30) days

after the receipt of the Required Approvals, or (ii) September 28, 2023.

(Amendment, 9 3.)

Furthermore, the express language of the Contract establishes that time is of the
essence. (Contract, § 18(k).) Under South Carolina law “[w]here ‘time is made the
essence of the contract,” the parties are bound by the time limited in the contract, and the

vendee forfeits his rights by a failure to comply within the specified time.” Anderson v.

Pearson, 445 S.C. 455, 467,914 S.E.2d 866, 872 (Ct. App. 2025); see also Gen. Sprinkler

Corp. v. Loris Indus. Devs., Inc., 271 F. Supp. 551, 558 (D.S.C. 1967) (holding that

“[w]here time is of the essence of the contract, failure to perform within the time
stipulated is ground for rescission.”).

The express language contemplates the scenario presented in this case and defines
the outcome. If Plaintiff had ever obtained the Required Approvals,® then the closing was
required to take place within 30 days thereafter. Otherwise, the closing was required to
take place by September 28, 2023. Even though the first trigger for the Closing Date

never occurred, the second trigger did occur. September 28, 2023 approached, arrived

3 “Required Approvals” is defined broadly in Paragraph 5(b) of the Contract to include a variety of permits,
approvals, and other land entitlements that Plaintiff was pursuing for its intended development of the Property.
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and ended, and Plaintiff elected not to close on the Property. Under South Carolina law
and the terms of the Contract, the closing, if ever to occur, was required to take place on
or before September 28, 2023.

iii.

Plaintiff argues that it was not required to close on or before September 28, 2023.
As far as that sentence goes, Plaintiff is correct. The Contract clearly afforded Plaintiff
with the right to terminate the Contract and not close on the Property if Plaintiff did not
obtain the Required Approvals to its satisfaction. But this case is not about whether
Plaintiff had to close on the Property; rather, this case is about when Plaintiff had to
complete its purchase of the Property, if it elected to do so. Plaintiff argues that its time
window is indefinite, or infinite. The Court finds that the Contract forestalls that gambit
and expressly provides for an outside closing date of September 28, 2023. Plaintiff’s
position is not supported by the language of the Contract.

The Court concludes that as a matter of law the Contract established an outside
closing date as the earlier of (i) a variable conditional event (30 days after receipt of all
Required Approvals) or (ii) a firm date (September 28, 2023). If Plaintiff was going to
close on the Property, it was required to do so on or before the outside closing date of
September 28, 2023.

Based on the foregoing, Pettus is entitled to summary judgment dismissing
Plaintiff’s claims for breach of contract and its accompanying request for specific
performance.

B. Pettus’ Counterclaim for Declaratory Judement

In this case, among alternative claims for relief, Pettus seeks a declaratory

judgment, pursuant to S.C. Code Ann. §§ 15-53-10, et seq., regarding the rights and
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obligations of the parties under the Contract.* In light of the Court findings with respect
to Plaintiff’s claims against Pettus, the Court grants Pettus’ Motion as it relates to the
declaratory judgment counterclaim. Specifically, the Court finds and concludes:

1) that Pettus has not breached the Contract,

2) that the Contract was of no further force and effect after Plaintiff elected not to
close on the Property by the outside closing date,

3) that the Lis Petndens shall be cancelled of record, and

4) that Pettus is free to sell the Property free and clear of Plaintiff’s claims.

C. Prior Summary Judgment Motion

Plaintiff argues that the Court should not consider Pettus’ Motion because she had
previously filed a Motion for Summary Judgment in this case. The Court disagrees.

On March 27, 2024, Pettus filed a Motion for Summary Judgment (“Prior Motion™). The
Prior Motion was filed four months into the case - before Plaintiff had served any written
discovery or subpoenas, and prior to the parties taking any depositions. On July 9, 2024 the
Honorable Brian M. Gibbons issued an order denying the Prior Motion and directing the parties
to complete discovery and mediate within six months. Judge Gibbons did not issue any findings
that the Contract was ambiguous or that the case presented a disputed issue of material fact.

“The denial of summary judgment does not establish the law of the case, and the issues
raised in the motion may be raised again later in the proceedings by a motion to reconsider the

summary judgment motion or by a motion for a directed verdict.” Ballenger v. Bowen, 313 S.C.

476, 477, 443 S.E.2d 379, 380 (1994). “The fact that a different trial judge previously denied a

motion for summary judgment does not preclude the moving party from renewing its motion

4 Pettus also asserted a counterclaim for breach of contract. But based on the Court’s finding that the Contract
expired, lapsed by its terms and operation of law, or was constructively terminated by Plaintiff’s election not to
close, Pettus’ claim for breach of contract is rendered moot.
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once new evidence is gathered.” Smith v. Breedlove, 377 S.C. 415, 421, 661 S.E.2d 67, 70

(2008) (holding that a subsequent motion for summary judgment is appropriate where

considerable discovery had taken place); Brown v. Pearson, 326 S.C. 409, 417, 483 S.E.2d 477,

481 (Ct. App. 1997) (finding that a subsequent motion for summary judgment was appropriate
where substantial discovery had been conducted in between the motions).

The record shows that the parties have engaged in extensive discovery after the Prior
Motion, including serving multiple sets of written discovery, taking 12 depositions, and
submitting several affidavits into the record. Pettus’ Motion is now before the Court with a
fully-developed record. The Court finds that under South Carolina jurisprudence, Pettus’ Motion
is not barred and is properly before the Court for consideration.

NOW, THEREFORE, based upon the foregoing,

IT IS HEREBY DECLARED, ORDERED AND DECREED, that Pettus’ Motion for
Summary Judgment is granted; that Plaintiff’s Motion for Summary Judgment is denied; that
Plaintiff’s claims against Pettus are dismissed with prejudice; and that Pettus is entitled to have
judgment entered in her favor on her counterclaim for declaratory judgment, as set forth herein;

IT IS FURTHER ORDERED that the Lis Pendens filed by Plaintiff and encumbering
the Property shall be cancelled of record.

AND IT IS SO ORDERED.

[Electronic Signature to Follow]
Eugene C. Griffith, Jr.
Circuit Court Judge
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Case Number: 2023CP2901534

Type: Order/Summary Judgment

It is so ordered

Eugene C. Griffith, Jr. 2154

Electronically signed on 2025-12-04 07:33:21  page 11 of 11
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