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C ORIGINAL

) IN THE COURT OF COMMON PLEAS

' COUNTY OF LEXINGTON} 7 - § - ELEVENTH JUDICIAL CIRCUIT
)
Timothy J. Wilson, #329926,:77+ 7, Y7 - 2011-CP-32-0402
Applicant, (17 f) i
V. Liaitiety ot SORDER GRANTING APPLICATION

FOR POST CONVICTION RELIEF

State of South Carolina,
Respondent.

N’ N N N N

L PROCEDURAL HISTORY

A. Post Conviction Relief Procedural History

This matter comes before the Court by way of an Application for Post Conviction
Relief (PCR) filed in Lexington County on February 1, 2011. On September 7, 2011,
Respondent (the State) submitted a Return. On March 23, 2012, Tricia A. Blanchette,
Esquire, was substituted as Applicant’s counsel. On October 10, 2012, a Motion for
Discovery was filed, and the State submitted a Return on October 19, 2012,

On November 13, 2012, a motion hearing was held at the Lexington County
Courthouse in front of the Honorable Edgar W. Dickson. Applicant was present and '
represented by Tricia A. Blanchette, Esquire. Respondent was represented by Salley W.
Elliott, Senior Assistant Deputy Attorney General. On December 7, 2012, an Order
Authorizing Discovery was issued and subsequently filed on December 14, 2012.

On December 21, 2012, Applicant, through counsel, submitted an Amendment to
Application for Post Conviction Relief, which added the following specific allegations to
his ériginal ailegations of ineffective assistance of trial and appellate counsel:

1. Ineffective assistance of trial counsel for failure to properly prepare and

investigate prior to trial. Specifically, but not limited to, failure to review the

discovery with Applicant, failure to prepare defense witnesses for trial, failure
to investigate the allegations and potential defenses.
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10.

11.

12.

Ineffective assistance of trial counsel regarding the fallure o qbtam ancf/or }
utilize expert witnesses and failure to make a timely request for a continuance
to procure necessary experts. B S .
Ineffective assistance of trial counsel for failure to ralse. an ob}ecuon tQ the
juror shortage. Transcript pp. 7, 50. - :

Ineffective assistance of trial counsel for agreemg to admlt the video of the
forensic interview of the victim.

Ineffective assistance of trial counsel for failure to protect Applicant’s
confrontation rights during the testimony of the victim.

Ineffective assistance of trial counsel for putting forth an unreasonable
defense strategy.

Ineffective assistance of trial counsel for failing to fully cross-examine the
State’s witnesses, including but not limited to Dr. Robinson, Alicia Benedetto,
Christalyn Thompson and Heather Smith.

Ineffective assistance of trial counsel for failure to object to hearsay and
bolstering / vouching testimony of the State’s experts. See Jolly v. State, 314
S.C. 17, 443 S.E.2d 566 (1994), State v. Dempsey, 340 S.C. 565, 532 S.E.2d
306 (Ct. App. 2000), State v. Dawkins, 346 S.C. 151, 551 S.E.2d 260 (2001),
Smith v. State, 386 S.C. 562, 689 S.E.2d 629 (2010), State v. Jennings, 394
S.C. 473,716 S.E.2d 91 (2011), State v. McKerley, 397 S.C. 461, 725 S.E.2d
139 (2012).

Ineffective assistance of trial counsel for failure to address possible bias
expressed by the trial court stemming from a prior case. Transcript pp. 209-
10.

Ineffective assistance of trial counsel for failure to make a directed verdict
argument on all charges.

Ineffective assistance of trial counsel for failure to object to pitting of
witnesses by the State, as pointed out by the trial court.

Ineffective assistance of trial counsel for opening the door to testimony during
the cross-examination of Jessica Wilson and the State’s reply witnesses
regarding a completely unrelated allegation of sexual abuse involving Jessica
Wilson’s father.



13. Ineffective assistance of trial counsel for failure to advrse Appllqam rpgardmg
“Jessica’s Law” and the changes to the jury charge and applxc—ble sentencing
range. T ner e = s

Loed L N} S

14. Ineffective assistance of appellate counsel for failure to x;alse thc motion, for
continuance on appeal. Lol

An evidentiary hearing into the matter was held before thls Court onlJ anu‘ary 29,
2013, at the Lexington County Courthouse. Applicant was present at the hearing and was
represented by Tricia A. Blanchette, Esquire. The State was represented by J. Benjamin
Aplin, Assistant Attornéy General.

During the hearing, Applicant testified on his own behalf. Applicant’s counsel
also called Gaye Allen-Cook, Donna Schwartz-Watts, Gregory Robinson and trial
counsel, Casey Comweli, Esquire to the stand. Applicant’s counsel introduced twenty
exhibits. This Court was also provided a copy of the Application,- the Respondent’s
Return, Applicant’s Amendment, the records of the Lexington County Clerk of Court
concerning the subject conviction, the trial transcript, and Applicant’s records from the
South Carolina Department of Corrections.

At the close of the hearing, this Court took the matter under advisement.
Thereafter, this Court requested that Applicant’s counsel submit a proposed Order, from
which this Order follows.

B. General Sessions Procedural History

Applicant is presently confined in the South Department of Corrections pursuant
to orders of commitment from the Lexington County Clerk of Court. During the March
2008 term of the Lexington County Grand Jury, Applicant was indicted on four counts of
Criminal Sexual Conduct with a Minor (CSC), 1* Degree (Indictment No.: 2008-GS-32-

789 to 792). Subsequently. Applicant was indicted for Lewd Act on a Minor (Lewd Act)



(Indictment No.: 2008-GS-32-2293) during the July 2008 terrh of the Leximgton Gounty
Grand Jury. On July 29, 2008, a jury trial was conducted at the}Leangton Gounty )
Courthouse in front of the Honorable William P. Keesley. Apphcant was.}lr_cpr;eggnted by
Casey Comwell, Esquire, and Bennett Casto, Esquire, of the Lgx—lngto.ne;)pnfy:Publxc
Detender’s Office. The jury found Applicant guilty as indicted. On August 1, 2008, the
Honorable William P. Keesley sentenced Applicant to confinement for concurrent terms
of fifteen (15) years for Lewd Act (Indictment No.: 2008-GS-32-2293), thirty (30) years
for CSC, 1* Degree (2008-GS-32-789), thirty (30) years for CSC, 1% Degree (2008-GS-
32-791), fifteen (15) years for CSC, 1* Degree (Indictment No.: 2008-GS-32-792) .and a
consecutive term of fifteen (15) years for CSC, 1* Degree (Indictment No.: 2008-GS-32-
790), for an aggregate sentence of forty-five (45) years. |

A timely Notice of Appeal was filed on Applicant’s behalf and an appeal was
perfected by Wanda H. Carter, South Carolina Office of Appellate Defense. The South
Carolina Court of Appeals affirmed Applicant’s convictions and sentences. State v.
Wilson, Op. No. 2010-UP-472 (S.C. Ct. App. filed October 28, 2010). The Remittitur
was issued on November 17, 2010.

IL APPLICABLE LAW

In a PCR action, the “burden of proof is on the applicant to prove his allegations
by a preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d
172, 174 (2002) (citing Rule 71.1(e), SCRCP).

For Applicant to meet his burden of proof and prevail on his allegations of
ineffective assistance of trial counsel, the two-prong test applicable to such a claim must

be met. See Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2065 (1984).



The first prong analyzes whether counsel failed to render reasonably effective assgtance

under the prevailing professional norms. Id. The second prong places thg burden en .~ .

Applicant to show that but for counsel’s deficient performance the outcome would have

been different. Id. The second prong is known as the “prejudice” requlre’mem Thls

,Q\_

requirement is met if counsel’s actions or inactions resulted in prejudice to Applicant.

See Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 539 (1995).

III. _ FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the entire record and has heard the
testimony and arguments 'as presented at the hearing. This Court has also had the
opportunity to observe each witness and pass upon his or her credibility. This Court has
weighed the testimony accordingly. This Court finds the testimony of the evidentiary
hearing witnesses to be generally credible.' Set forth below are the relevant findings of
fact and conclusions of law on each issue raised by Applicant as required by S.C. Code
Ann. § 17-27-80 (2003).

A. Ineffective Assistance of Trial Counsel Claims Raised by Applicant
1. Ineffective assistance of trial counsel for failure to properly prepare and
investigate prior to trial. Specifically, but not limited to, failure to review the
~ discovery with Applicant, failure to prepare defense witnesses for trial, failure
to investigate the allegations and potential defenses.

At the evidentiary hearing, Applicant testified that he met with counsel threé

times before trial due to being out of the State for military obligations. PCR Transcript

pp- 94-5. While on the stand, Applicant went through a number of discovery documents

and detailed how he believed a review of such documents with counsel would have aided

" This Court has also made specific findings of credibility as detailed in the Findings of Fact and
Conclusions of Law on each issue.



his defense. He explained he felt counse] failed to discuss defense stréfe'é}:' w@hﬁn and

failed to conduct an independent investigation. He also testified he be_l@e..v,ed that nﬁjther .

(RS

he nor any of the defense witnesses were properly prepared for trial. PCR Transcript p. _

161. e

When trial counsel (Mr. Cornwell) took the stand, he made it clear that he wished
that he would have been given more time to prepare, which was the driving force behind
his motion for a continuance. PCR Transcript p. 198, 211. He recalled reviewing the
discovery upon receipt, but he agreed that he wished he had more time to review it with
Applicant or prepare Applicant or his witnesses for trial. PCR Transcript pp. 211-12, 232-
3. Regardless, he concluded that he did a “decent” job at trial. PCR Transcript p. 214.

In Lounds v. State, 380 S.C. 454, 670 S.E.2d 646 (2008), the Supreme Court of
South Carolina reversed the lower court and granted PCR relief when counsel failed to
conduct a reasonable investigation. The Court held that a reasonable investigation
includes interviewing witnesses and conducting an independent investigation of the facts
of the case. Lounds, 380 S.C. at 460, 670 S.E.2d at 649, See Ard v. Catoe, 372 S.C. 318,
642 S.E.2d 590 (2007). Despite having limited time, as was detailed in counsel’s request
for a continuance, this Court finds that counsel did conduct a reasonable investigation and
prepared with Applicant prior to trial. Counsel requested and received an Order of
Protection for time to prepare and it appears that counsel prepared in an adequate manner
in consideration of his caseload as a public defender. Furthermore, counsel requested a
continuance and explained his concerns to the trial court; thus, preserving the issue on the

record. As a result, this Court finds that trial counsel was not ineffective for failing to




prepare and investigate since he did such even if his attempts were not, perfece Therefore

this claim must fail on the first prong of the Strickland analysis. - 3T oy n -

2. Ineffective assistance of trial counsel regarding the fallme to obtain and/or
utilize expert witnesses and failure to make a timely rgquest for acont nuance
to procure necessary experts. R »

N

By way of his Amendment and through his testimony at the evidentiafy hearing,
Applicant alleged that trial counsel was ineffective when he failed to obtain and utilize
experts. In support of his allegation, Gaye Allen-Cook and Dr. Donna Schwartz-Watts
were called at the evidentiary hearing and respectively qualified as experts in “clinical
therapy invoiving family and children, specializing in sexual and physical abuse,” and
“forensic psyéhiatry.” PCR Transcript pp. 15, 41.

Gaye Allen-Cook testified that she reviewed the case materials, including the
forensic interview video, and met with Applicant. She explained that she found Applicant
to be “appropriately remorseful” and to struggle with social anxiety. PCR Transcript pp.
46-7. She addressed her review of the forensic interview video and concluded that her
only concern was the length of the interview. PCR Transcript p. 44. She expressed
concern with the number of people that spoke with the victim regarding her disclosure
prior to the forensic interview and explained “delayed disclosure.” PCR Transcript pp.
44-5. She testified that she would have been willing to review the video with defense
counsel, assist in preparation for trial and be utilized as a witness at trial. PCR Transcript
pp. 48, 61.

Dr. Donna Schwartz-Watt testified that she reviewed the case materials and
evaluated Applicant. She went through her findings from her evaluation of Applicant,

which included a normal sexual history and a finding that he was “low risk” to reoffend.



PCR Transeript pp. 21-2, 23. She indicated that if she had been contacted prier tolis |

trial, she would have arranged for a physiologic assessment. PCR Transcript p. 23..She. _ _
P B ‘; -~ "‘ J

explained in detail that Applicant suffers from a social phobia, which impaired his, ability

to testify at trial. PCR Transcript pp. 16-17, 23, She testified that she cqqfd-h(q»;
informed trial counsel of this phobia and assisted him with prepping Applicant for trial.
PCR Transcript p. 23. When asked by the State, Dr. Schwartz-Watts indicated that this
could include medication. PCR Transcript p. 30.

When trial counsel took the stand, he addressed his motion for cpntinuance and
his argument that he needed time to obtain expert(s). He explained that he would
typically utilize experts to evaluate his client and to review the forensic video. PCR
Transcript p. 196. When asked specifically about the experts offered at the evidentiary
hearing, he concluded that the experts would have helped, especially with understanding
Applicant’s anxiety / social phobia. PCR Transcript p. 199. After some discussion, he
clarified that he would have wanted an expert to conduct some type of arousal or sexual
predator test. PCR Transcript pp. 219-220, 234-35. He also explained that he had
thoroughly reviewed the forensic video and did research to prepare his cross-examination
of the State’s experts.

As was stated at the evidentiary hearing, this Court finds that both experts called
by Applicant were duly qualified in their respective fields, but this Court struggles to find
resulting prejudice from the failure to utilize such experts. PCR Transcript pp. 237-9.
This Court acknowledges that counsel readily admitted at trial and at the evidentiary
hearing his need for experts in the case, but failed to articulate or explain this need. Thus,

this Court cannot find that counsel’s failure to obtain expert witnesses amounts to



ineffective assistance that affected the outcome of trial. Therefore, aSistated at the - | o

R S

evidentiary hearing, this claim must fail. T AAT _a e om e

3. Ineffective assistance of trial counsel for failure to raise an Ob_]eCtIOD to thg
juror shortage. T

While on the stand, Applicant pointed out two places in the transcript where the
trial court noted that jurors were missiﬁg prior to the selection of the jury. Trial Transcript
pp. 9, 50. As was established by the State at the evidentiary hearing and is supported by
the transcript, the jury selection was completed and strikes exercised without the juror
shortage creating an issue. No exceptions were made on the record to the jury selection.
Trial Transcript p. 99. At the evidentiary hearing, counsel agreed that he did not object,
but he concluded that he should have “strategy-wise, because maybe that would have
gotten me the continuance I really needed.” PCR Transcript p. 228, Ins. 17-22.

This Court is not convinced that counsel rendered deficient performance when he
failed to object to the juror shortage or use it as a basis for supporting his request for a
continuance as counsel alluded to at the evidentiary hearing. As the record established, a
Jury was selected and the juror shortage did not hinder jury selection. The record
demonstrates no prejudice suffered by Applicant. Therefore, this Court finds that this
claim must fail under both prongs of the Strickland analysis. |

4. Ineffective assistance of trial counsel for agreeing to admit the video of the

forensic interview of the victim.

By way of his Amendment, Applicant alleged that trial counsel was ineffective
when he agreed to the admission of the video recording of the victim’s forensic

interview. Trial Transcript p. 207. As was stated in the transcript and by both witnesses at



the evidentiary hearing, counsel informed Applicant that he plannedf tO"usetllevvl_d_eo__aJs
part of Applicant’s defense. Trial Transcript p. 207, PCR Transcriptipp: 126. ~As.a result,,

this Court finds that counsel’s agreement to the admission of the video-was reasonable |

ST e or
St

R
found and

trial strategy that was discussed with Applicant. Therefore, no deﬁ(c;ency'*
this claim must fail under the first prong of the Strickland standard.

5. Ineffective assistance of trial counsel for failure to protect Applicant’s

confrontation rights during the testimony of the victim.

As is reflected in the trial record and was testified to by Applicant and trial
counsel, the lower court denied the State’s motion to have the victim testify outside the
courtroom, and the State agreed to forego any questioning of the victim on veracity in the
courtroom prior to her testimony. Trial Transcript pp. 174, 195, 198-215. Defense
counsel also did not enter a challenge to her competency. Trial Transcript pp. 239-40. By
way of his Amendment and his testimony at the evidentiary hearing, Applicant alleged
that counsel was ineffective because accommodations were made to ensure that the
victim would not have to make eye contact with him during her testimony. Applicant
explained that her in court identification of him demonstrated that she was not able to see
him during her testimony. Trial Transcript p. 257, PCR Transcript pp. 126-132. He
alleged that counsel failed to protect his confrontation rights.

When he took the stand, trial counsel recalled that the victim could not see
Applicant, but he surmised that he did not see how making a motion would have made a
difference. PCR Transcript pp. 204-5. This Court agrees with trial counsel’s conclusion.
Clearly, counsel argued vigorously to protect Applicant’s confrontation rights, and the

victim was required to testify in the courtroom as a result. This Court finds Applicant’s

10




claim to be without merit. Therefore, this claim must fail under the ﬁr"st"pfoﬁ‘g‘ofthe‘ l
Strickland analysis. SR R

6. Ineffective assistance of trial counsel for putting forthan_unreas,onable:\'g~

1
S

defense strategy. " [

RS W)

While on the stand, Mr. Cornwell explained that his strategy boiled down to
showing that the victim had a problem with “fibbing” and was troubled. PCR Transcript
p. 226. He explained that he utilized the family members called as defense witnesses as
experts on the victim and her behavior. PCR Transcript p. 210. He also explained that he
did not object to the State’s pitting of the witnesses because pitting was part of his
defense trial strategy. PCR Transcript p. 222.

When Applicant took the stand, he went through a number of discovery
documents and detailed how he thought counsel should have further developed his trial
strategy. He noted that counsel was precluded from introducing a document during the
testimony of Christalyn Howard (DSS) that addressed inconsistent details regarding his
son. Trial Transcript p. 299-300. He also highlighted inconsistencies in the testimony _
regarding his daughter’s version of events. PCR Transcript pp. 144-45.

In Ingle v. State, 348 S.C. 467, 560 S.E.2d 401 (2002), the South Carolina
Supreme Court found that counsel must articulate a valid reason for employing a certain
strategy to avoid a finding of ineffectiveness and such strategy is measured under an
objective standard of reasonableness. Under this standard, this Court finds that trial
counsel did not put forth an unreasonable trial strategy based upon the record. Therefore,

this claim must fail under the first prong of the Strickland standard.

11




7. Ineffective assistance of trial counse! for failing to fullycrossrexakmnethe\ '
State’s witnesses, including but not limited to Dr. Robinson, Alicia Benedetto,
Christalyn Thompson and Heather Smith. T

R B B S R

At the evidentiary hearing, Applicant called Gregory Robinsen asa wi;pgs_s_.}Mr.
Robinson explained that he is a licensed professional counselor, anq:betqsrtt'ﬁéd,‘attriél
regarding his meetings with the victim. PCR Transcript p. 72. Mr. Robinson explained
that he also met with Applicant twice and Applicant appeared to be very involved and
eager to help his daughter. PCR Transcript p. 76. He acknowledged that defense counsel
never asked him-about his meetings with Applicant. PCR Transcript p. 75.

When Applicant took the stand, he alleged that counsel should have questioned
Mr. Robinson about their meetings. PCR Transcript p. 152. He explained that Mr.
Robinson’s testimony regarding the meetings could have refuted the State’s assertion that
he “didn’t care.” PCR Transcript pp. 152-3.

When asked about Mr. Robinson, trial counsel responded that failing to ask him
.about his meetings with Applicant was “oversight on his part.” PCR Transcript pp. 201-2.
When asked if he thought his testimony could have affected the outcome of trial, counsel
stated: “[ think it would have shown to the jury that he was interested in getting to the
bottom of it instead of trying to cover up something, you know, I think it would haye
helped.” PCR Transcript p. 202, Ins. 12-15.

Despite counsel’s assertions that he should have further questioned Mr. Robinson
and his. opinion that it would have helped, this Court is not convinced that counsel’s
failure amounts to ineffective assistance of counsel that affected the outcome of trial. As
to Alicia Benedetto, Christalyn Thompson and Heather Smith, this Court finds that

Applicant has failed to establish how counsel should have more fully cross-examined

12



each witness. This Court also finds that the record of trial establishes that counsel — ‘ Y

V
—— e e S

conducted a reasonable cross examination of each of these witnesses. Therefore_this, . .
IR TR T '

claim must fail.

4

(

N SVONE
8. Ineffective assistance of trial counsel for failure to object to hear'"sgy and
bolstering / vouching testimony of the State’s experts. See Jolly v. State, 314
S.C. 17,443 S.E.2d 566 (1994), State v. Dempsey, 340 S.C. 565, 532 S.E.2d
306 (Ct. App. 2000), State v. Dawkins, 346 S.C. 151, 551 S.E.2d 260 (2001),
Smith v. State, 386 S.C. 562, 689 S.E.2d 629 (2010), State v. Jennings, 394
3.C. 473,716 S.E.2d 91 (2011), State v. McKerley, 397 S.C. 461, 725 S.E.2d
139 (2012).

Based upon the record, the testimony at the evidentiary hearing, the case law
submitted by counsel and the arguments made by both parties, this Court finds that trial
counsel rendered ineffective assistance of counsel that prejudiced Applicant when he

failed to object to the testimony of Heather Smith and Alicia Benedetto.? This Court

2 Pursuant to the South Carolina Rules of Evidences, a prior statement by a witness is not hearsay when:
[T]he declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement,
and the statement is (A) inconsistent with the declarant’s testimony, or (B) consistent with the declarant's
testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or
improper influence or motive; provided, however, the statement must have been made before the alleged
fabrication or before the alleged improper influence or motive arose, or (C) one of identification of a person
made after perceiving the person, or (D) consistent with the declarant’s testimony in a criminal sexual
conduct case or attempted criminal sexual conduct case where the declarant is the alleged victim and the
statement is limited to the time and place of the incident. Rule 801(d)(1), SCRE. Thus, under Rule
801(d)(1 D), SCRE, corroborative witness testimony is limited to time and place of the alleged assault,
The corroborative testimony cannot include "details or particulars” regarding the assault. Dawkins v.

State, 346 S.C. 151, 156, 551 S.E.2d 260, 262 (2001).

Applicant made an allegation of failure to object to hearsay testimony. At the evidentiary hearing the State
argued the testimony challenged by the Applicant was neither improper vouching nor improper hearsay.
PCR Transcript p.247, Ins. 10-16. After listening to the State’s argument in regard to vouching, this Court
declined the State’s request to make a specific response to the Applicant’s hearsay allegation, directing the
parties to instead focus on the allegation of improper bolstering/vouching.

After the hearing, the Applicant provided this Court with a list of transcript references in support of his
allegations, and the State provided this Court with its response to the particular allegation of improper
hearsay. The State claimed the victim’s prior statements were not hearsay under Rule 801(d)(1)(B), SCRE,
because they were consistent with her trial testimony and were offered by the State to rebut an express or
implied charge against the victim of improper influence (the victim’s repeated viewing of the videotaped
forensic interview in preparation for trial), or motive (the victim’s fear of getting into trouble with the
solicitor if she changed her story at trial), and because they were made before the alleged improper
influence or motive arose.

13




denied Applicant’s verbal amendment to include a claim pursuant g%béfaf_e v. Kromah,;

P S _

401 S.C. 340, 737 S.E.2d 490 (2013), that counsel was ineffective tfpr.zfal.ili_r;g tQ_ij_gc%tl()

the qualification of Heather Smith (forensic interviewer) as an equrt_,?_ PCR Transcript

pp- 241-2. Therefore, this claim will not be addressed. TSN
It is well established that it is improper for an expert to comment on the veracity

of a child's accusations of sexual abuse. See State v. Dawkins, 297 S.C. 386, 393-94, 377

S.E.2d 298, 302 (1989) (Finding therapist indicating he believed victim's allegations were

genuine was improper.); See also State v. Dempsey, 340 S.C. 565, 571, 532 S.E.2d 306,

309 (Ct.App.2000) (Finding therapist's testimony children were being truthful in ninety-
five percent of instances in which sexual abuse was alleged was improper vouching for
child), State v. Hill, 394 S.C. 280, 294, 715 S.E.2d 368, 376 (Ct. App. 2011) (“The law
is clear that it is improper for a witness to give testimony as to his or her opinion about
the credibility of a child victim in a sexual abuse matter.”).

Recently, in State v. Kromgh, 401 S.C. 340, 737 S.E.2d 490 (2013), the South

Carolina Supreme Court explained:

Even though experts are permitted to give an opinion, they may not offer
an opinion regarding the credibility of others. It is undeniable that the
primary purpose for calling a "forensic interviewer" as a witness is to lend
credibility to the victim's allegations. When this witness is qualified as an
expert the impermissible harm is compounded. Our courts have
previously held that "[t]he assessment of witness credibility is within the
exclusive province of the jury,” and that witnesses generally are "not
allowed to testify whether another witness is telling the truth.” State v.
McKerley, 397 S.C. 461, 464, 725 S.E.2d 139, 141 (Ct. App. 2012); see
also L.A. Bradshaw, Annotation, Necessity and Admissibility of Expert

As it advised the parties to do at the evidentiary hearing, this Court now focuses its analysis on the issue of
improper bolstering/vouching. Thus, this Court declines to find trial counsel ineffective for failing to
object to the testimony of Alicia Benedetto and Heather Smith on gounds that it included hearsay in the
form of the victim’s out of court statements.

* The State indicated no objection to the amendment. PCR Transcript p. 242, Ins. 2-3.

14



Testimony as to Credibility of Witness, 20 A.L.R.3d 684 (1968—& Supp S
2012) (stating an expert witness should not vouch for the truthfulnéss ofa™ ™~
witness). Specifically, itis improper for a witness to testify as to his or . 5 .
her opinion about the credibility of a child victim in a sexual’ ablise'rnattdr. < S |
State v. Hill, 394 S.C. 280, 294, 715 S.E.2d 368, 376 (Ct. App. Ca
2011); cf. Smith v. State, 386 S.C. 562, 564-65, 689 S.E.2d 6 9 63'L"' E
(2010) (observing the forensic interviewer interjected 1mpermxssgbl
hearsay into the trial, which improperly bolstered the victim's testimony;
the forensic interviewer testified that the victim told her that the defendant
had sexually assaulted her and that she found the victim's statement
"believable").

In Jolly v. State, 314 S.C. 17, 20, 443 S.E.2d 566, 568 (1994), the South Carolina
Supreme Court found trial counsel ineffective for failing to object to the introduction of a
social worker's testimony that the child Victim had discussed her sexual abuse by Jolly.
The Court reversed the PCR court's denial of relief after finding there was a "reasonable
probability" that the social worker's testimony affected the outcome of Jolly's trial. Id. at
21,443 S.E.2d at 569.

Additionally, in State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011), the South

Carolina Supreme Court held that the trial court erred in allowing the State to introduce
portions of a forensic interviewer's written reports about interviews conducted with the
three alleged minor victims. The Court stated, "In each report, the forensic interviewer
stated that during the interviews, each child had 'provide[d] a compelling disclosure of
abuse by [appellant]." Id. at 480, 716 S.E.2d at 94 (alterations in original). The Court
found this was error as "[t]here is no other way to interpret the language used in the
reports other than to mean the forensic interviewer believed the children were being

truthful.” Id.

In State v. McKerley, 397 S.C. 461, 725 S.E.2d 139 (Ct. App. 2012), the South

Carolina Court of Appeals reversed and remanded finding that the trial court erred in
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permitting an expert in forensic interviewing (Heather Smith) to give testimonythat N ‘_ -

bolstered the credibility of the victim. The Court of Appeals explained: ST -0 s 3
el L =~

Smith never testified directly that she believed what the victim stated m. o,

her interviews or in her testimony. McKerley argues, however, that there: ;.

is no way to interpret Smith's testimony other than as her opinion that the 7~ !
victim was telling the truth. We agree. '

Smith's testimony in this case describing what forensic interviewers do
demonstrates that virtually all of her testimony indicates she believed the
victim was truthful, and thus is inadmissible for the same reason identified
by the court in Jennings. Smith explained:

We want to be able to, . . . after assessing [the child's)
behavior and what they are stating in an interview, look at
that along with the other information that we may have had
at the beginning of the interview and give an opinion as to
whether we think something happened . . . .

Smith's "opinion as to whether [she thinks] something happened" is nothing other
than her inadmissible opinion as to whether the victim was telling the truth.

Id. at 465, 725 S.E.2d at 142.
After citing to Smith’s testimony that she “found [both interviews with the victim]
to be compelling for sexual abuse," the Court of Appeals noted a number of specific

portions of her testimony that were improper.* Id. at 466-7, 725 S.E.2d at 142. The Court

" We are looking for accuracy of information" given by the victim; "we are going to . . . make sure that
what the child is telling us is based on something they would have experienced on their own body or that
they would have seen or heard, the sensory information"; “those statements have a level of detail that . . .
they would be able to tell [only] if something were to have happened"; "we are also looking at . . . are there
other possible reasons, are there other possible explanations"; "we are looking to see if [this] could . . . be
explained in another way"; "we are looking to be sure it adds up"; "we are looking to see if what they tell us
throughout the interview is the same from the beginning to the end"; "we are also looking at their behavior
and the way they are expressing themselves in the interview . . . their behavior and their language".

In forming her “opinion as to whether . . . something happened,” she considered whether the victim's
statements were "consistent with the other information" she has on the case; and in forming her "opinion
as to whether . . . something happened," she considered "does this child appear to be giving statements that
are similar to, in my experience, in my training and what 1 have learned, similar to what other children with
the same experience may have had.”

Finally, in response to a question asking her to "explain what a compelling finding would be," she stated:
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concluded: “In this particular case, none of this testimony has any relcvance e>écept _/J

insofar as it informs the jury Smith believes the story told by the victim, " 1d. at 467, Z2§ |
EATIE I e S A

S.E.2d at 143, -

In State v. Kromah, 401 $.C. 340, 359, 737 S.E.2d 490, 500 (301 3); thé Serth-

Carolina Supreme Court addressed the trial testimony of Heather Smith and held:

We find Smith's testimony about a "compelling finding" to be
inappropriate here. Smith should not have been allowed to testify about a
compelling finding of child abuse as that was the equivalent of Smith
stating the Child was telling the truth.

The Court also took the opportunity to provide a non-exclusive list of statements
that should be avoided by forensic interviewers when testifying at trial, the Court
explained:

Because the admissibility of forensic interviews and the testimony based
thereon at trial has been the subject of several recent appeals, we believe it
would be helpful to set forth, by way of example, the kinds of statements
that a forensic interviewer should avoid at trial: that the child was told to
be truthful; a direct opinion as to a child's veracity or tendency to tell the
truth; any statement that indirectly vouches for the child's believability,
such as stating the interviewer has made a "compelling finding" of abuse;
any statement to indicate to a jury that the interviewer believes the child's
allegations in the current matter; or an opinion that the child's behavior
indicated the child was telling the truth.

A forensic interviewer, however, may properly testify regarding the following: the
time, date, and circumstances of the interview; any personal observations
regarding the child's behavior or demeanor; or a statement as to events that
occurred within the personal knowledge of the interviewer.

Id. at 5360, 737 S.E.2d at 500-1.

The compelling findings are the things that we look at, that we talked-about looking at earlier in
terms of how the disclosure comes about in the interview with me; whether it is detailed, does it
have consistency, does it have the sensory level of detail that a child typically wouldn't have, or
only would have if something had happened to them.
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At the evidentiary hearing and at this Court’s request followingf-thé hearmg;_— '_,‘
Applicant, through counsel, provided a detailed list of citations from thg}tli'iall. testlirrxeny-,_ 3
caad Wb Tt =T e )

-

of Heather Smith and Alicia Benedetto that Applicant submitted were ije,C_tiona,blef,
SN I T R 2

What this Court finds most troubling in the referenced trial testimony 1§,‘_t]"1e1'fepealte(dcﬁsér‘I
of the terms “compelling” and “consistent,” along with the repeated explanation of the
accuracy of the information obtained from the victim. Trial Transcript pp. 348, Ins. 7-10,
352, Ins. 6-25, 353, Ins. 10-25, 354-6, 388, Ins. 11-12, 389, Ins. 6-25, 390-1, 392, Ins. 24-
25,393,394, Ins. 5-11, 399, Ins. 8-13, 466-8, 469, Ins. 8-11, 471, 479, Ins. 11-14.

Applicant, through his Amendment and counsel, argued that trial counsel
rendered ineffective assistance of counsel when he failed to object to the vouching and/or
bolstering testimony of Heather Smith and Alicia Benedetto. The State argued evidence
of the victim’s veracity was admissible pursuant to Rule 404(a)(2), SCRE, as evidence of
a pertinent character trait of the victim offered by the prosecution to rebut the Applicant’s
attempts to depict her as having an untruthful character. This Court finds that the higher
courts have made it abundantly clear that the testimony at issue is not only objectionable
but inadmissible if offered for the improper purpose of vouching for a witness or
bolstering credibility.

A At the evidentiary hearing, trial counsel admitted that he felt that he could get

overruled if he objected, so he did not enter an objection to the testimony at issue. PCR

Transcript pp. 207-8. He admitted that he should have objected and that he was aware of

the case law, such as the “Jolly case.” PCR Transcript p. 208, Ins. 1-9. Trial counsel

* The list provided to the Court is as follows; Trial Transcript pp. 332, Ins. 12-14, 346, Ins. 1-11, 348, Ins.
7-10, 349, Ins. 4-16, 350, Ins. 19-20, 352, Ins. 6-25, 353, Ins. 10-25, 354-56, 357, Ins. 7-13, 379, Ins. 6-22,
381, Ins. 10-25, 387, Ins. 16-25, 388, Ins. 11-12, 389, Ins. 6-25, 390-91, 392, Ins. 24-25, 393, 394, Ins. 5-11,

18




explained that he wished that he had been more aggressive wit}i"h'i's iobjectﬁfs Mal,

and it was something that he realized during the trial not just as he reyiewedthe Irapscript

post trial. PCR Transcript pp. 213-214. A R R DD

{

] R
. oy

.

The Applicant had previously acknowledged the overri;iin'g'fﬂiz‘er'_r'ié'g d\}mg%s trial,
according to both sides, was credibility. PCR Transcript p.179, In. 17-p. 180, In. 1. He
identified certain documents trial counsel received during discovery he believed counsel
should have used to further attack the victim’s credibility. PCR Transcript .p.113, In. 2-
p.115,1n. 4; p.182, In. 16-p.185, In. 7. The Applicant admitted trial counsel seemed to be
executing a strategy of putting the victim’s character trait of being a liar into evidence by
calling witnesses to show she was not a truthful person. PCR Transcrpt p.191, In 4-
p.192, line 13).

During cross-examination at the evidentiary hearing, trial counsel confirmed this
strategy, explaining he called four witnesses in the Applicant’s defense for the purpose of
showing the victim fibbed a lot. He testified he wasn’t sure if character trait was the right
word, but acknowledged he wanted to show the victim was prone to fibbing and was
stubborn and willing to stick with a lie. PCR Transcript p.226, In. 5-p.227, In.11. Trial
counsel also reviewed pages 263-265 of the trial transcript and explained this portion of
his cross-examination of the victim was an effort to show her trial testimony may have
been unduly influenced by watching the video tape of her forensic interview in
preparation for trial. PCR Transcript .p.224, In. 11-p.225, In. 5. Trial counsel next

examined pages 266-267 of the trial transcript and testified it was his effort to show that

396, Ins. 10-16, 399, Ins. 21-22, 402, Ins. 10-11, 455, Ins. 24-25, 456, Ins. 1-7, 461-62, 464, Ins, 4-7, 466-
68, 469, Ins. 8-11, 4717-2,476, 479, Ins. 11-14,
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the victim'’s fear of getting in trouble with the solicitor may have estabhsheg anjm_ggber
motive for her trial testimony. PCR Transcript .p.225, In. 6'p'22§~’§]f]"‘f17 - D Y

-1
'

As described above, the State first argued trial counsel was.nat ingffgctiyg_forﬁ

F T

|
1

failing to object to bolstering/vouching testimony from the States(“elﬁcf)e:;tsfbécefu“s“ér'\
evidence of the victim's veracity was admissible pursuant to Rule 404(a)(2), SCRE, as
evidence of a pertinent character trait of the victim offered by the prosecution to rebut the
Applicant’s attempts to depict her as having an untruthful character. The State further
argued the victim’s prior statements were not hearsay under Rule 801(d)(1)(B), SCRE,
because they were consistent with her trial testimony and were offered by the State to
rebut an express or implied char'ge against the victim of improper influence (the victim’s
repeated viewing of the videotaped forensic interview in preparation for trial), or motive
(the victim’s fear of getting into trouble with the solicitor if she changed her story at
trial), and because those statements were made before the alleged improper influence or
motive arose. Finally, the State argued that even if counsel was ineffective for failing to
object to the alleged vouching and hearsay testimony, the Applicant was not entitled to a
new trial because he failed to prove prejudice in light of the admission of the video tape
of the forensic interview. The State contended any error in admission of the testimony
was harmless in light of the overwhelming evidence contained in the video tape.

After fully considering trial counsel’s testimony and arguments from both parties,
it is clear that counsel did not provide a reasonable strategic basis for not objecting. As
summarized above, the appellate courts have made it clear that the exact testimony

offered in this case has no place in a trial, yet trial counsel admittedly failed to object to
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it.* Based upon the record, the testimony at the evidentiary hearing, the case Iqw u_/'

‘'submitted by counsel and the arguments made by both parties, this (jourt, finds that 4ria} ,
LEv) il ot o0 O

counsel rendered ineffective assistance of counsel that prejudiced Applicant ,wh_e__r_l hc_,_

. . o . . S OF COURT
failed to object to portions of the testimony of Heather Smith and k[lE}a;Benedét q,:é'T

Furthermore, this Court is not convinced of the State’s harmless error argument.
As Applicant and counsel stated, it is clear from the transcript that the entire case hinged
on the credibility of the victim.” In their opening arguments, both parties argued that the
entire case boiled down to credibility. Trial Transcript pp. 231-2. Therefore, it is
inconceivable that counsel’s admitted error was harmless and did not affect the outcome
of Applicant’s trial when the testimony at issue clearly bolstered the credibility of the
victim.

Based upon the foregoing, this Court finds that trial counsel was ineffective and
Applicant was prejudiced as a result. Therefore, Applicant must be granted relief on this
ground.

9. Ineffective assistance of trial counsel for failure to address possible bias

expressed by the trial court stemming from a prior case.

As was addressed by Applicant, the trial court commented about another case he
tried involving a four year old victim and remarked that the defendant, a police officer,
reminded him of Applicant. Trial Transcript pp. 209-210. Applicant allegedA that trial

counsel should have objected and/or addressed on the record the court’s bias expressed in

® This Court has addressed the cases decided after Applicant’s trial in 2008 since such cases are directly on
point. This Court does not find that counsel should have been clairvoyant and made objections based upon
the cases handed down after trial, but this Court does find that the body of case law was in place prior to
trial, as was admitted by counsel, for an objection to be made to the testimony at issue.

? When asked by this Court at the evidentiary hearing, the State agreed that “this is a credibility case, that
there is no physical findings of abuse by an qualified medical doctor.” PCR Transcript p. 242, Ins. 7-15.
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those comments. After putting these comments in the proper conte);t; Ihjstngt_‘ ﬁricj§ _that
this claim must fail since the trial court comments were made in suppart Pf_}gs Qe_pi@. ojf l
the State’s motion to have the victim testify outside the courtroom..- Therefore, this Gourt

N
OURT

yattéron; the

N

finds no basis on which counsel should have objected or addressedi'fﬁg )
record. As a result, this claim must fail under the first prong of the Strickland analysis.

10. Ineffective assistance of trial counsel for failure to make a directed verdict -

argument on all charges.

By way of his Amendment and his testimony, Applicant alleged that counsel
failed to make a specific argument for a directed verdict on all charges due to the
variation in the dates between the indictment and the victim’s testimony. PCR Transcript
p- 136. This Court has reviewed the record and finds that counsel made an argument for a
directed verdict on all charges. Trial Tfanscript pp. 483-4. Specifically, counsel noted the
inconsistent and contradictory testimony. Trial Transcript pp. 483-4. Upon a review of
the trial record, this Court finds that this claim must fail under the first prong of the
Strickland analysis.

I'1. Ineffective assistance of trial counsel for failure to object to pitting of
witnesses by the State, as pointed out by the trial court.

For the reasons discussed in issue #6 above, this claim is also denied.

12. Ineffective assistance of trial counsel for opening the door to testimony during
the cross-examination of Jessica Wilson and the State’s reply witnesses
regarding a completely unrelated allegation of sexual abuse involving Jessica
Wilson’s father.

At trial, Jessica Wilson was called as a witness for the defense®. On direct the

following testimony was elicited:

®Jessica Wilson is the mother of the victim and wife of Applicant.
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Trial Counsel: What made you stand by your husband in this Sitﬁéﬁb’n - o f__/

Ms. Wilson: I have always been told to go with your gut feelin_g} My -~ o - 31
heart and my gut tell me that he did not do this. :¥:> ¥+i =7 -

Trial Transcript p. 558, Ins. 20-24. During cross-examination, the State aSked M's‘—MIEQKnR‘f _

, o S VEXINGTON, SO
the following question: “Now, when you were young, isn’t is true that your Sister accused

your father of molesting her?” Trial Transcript p. 575, Ins. 17-18. Trial counsel
immediately objected and jury was sent out while the court heard arguments. Trial

| Transcript pp. 575-581. In making his ruling, the trial court concluded that the questions )
by trial counsel regarding “her gut and all of this” had “opened the door to this line of
inquiry.” Thereafter, the State was allowed to elicit testimony regarding her siding with
her father after the accusations made by her sister and questions regarding her “gut”
feelings. Trial Transcript pp. 584-5. In trying to explain the questions about her “gut,”
Ms. Wilson explained that she contacted DSS and wanted to talk to the detective, but she
was informed that she could not contact the detective. Trial Transcript p. 586. When
asked who she Aspoke with at DSS, she indicated that she did not remember but it may
have been Christalyn. Trial Transcript pp. 586-7.

As aresult of her testimony, the State called Arleen Callahan and Christalyn
Howard in reply. While on the stand, Ms. Callahan explained that she had separated from
her husband due to his drinking when the incident took place between her husband and
her daughter that Ms. Wilson had been asked about. Trial Transcript p. 596. She
explained that Ms. Wilson took her father’s side even though he was charged and
convicted of sexually abusing her sister. Trial Transcript pp. 596-7. When Christalyn

Howard took the stand in reply, she testified that she never informed Ms. Wilson that she
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could not call the detective and she encouraged her to talk to the victim’, iIﬁéLTJ:;émscript

pp. 600-1. T -q D2 3¢

By way of his Amendment and testimony, Applicant alleged that trial counsel
rendered ineffective assistance when he opened the door to the ¢iér)wialg1(r;g§.(\,{l'{;s)s;;-.1 |
examination of Jessica Wilson and the reply testimony of Arleen Callahan. PCR
Transcript pp. 167-8. He further alleged that trial counsel should have utilized the DSS
“Safety Plan”, which was introduced as Applicant’s Exhibit #19, to refute the reply
testimony of Christalyn Howard. PCR Transcript pp. 168-9.

When trial counsel took the stand, he readily admitted that he opened the door as
the trial court ruled. PCR Transcript p. 209. He explained: “That’s kind of the risk you
take when you ask those kinds of questions.” PCR Transcript p. 209, Ins. 17-18. He
explained that it was detrimental to the case and it turned the case into a “mini circus.”
PCR Transcript pp. 209-210. He also explained that he was heavily relying upon Ms.
Wilson as one of his “experts” on the victim. PCR Transcript pp. 210-11. When asked on
cross-examination, he concluded that “looking back” he would have chosen to not call
Ms. Wilson as a witness. PCR Transcript p. 221, Ins. 3-23.

This Court has had the opportunity to review the complete record and weigh the
testimony offered at the evidentiary hearing. This Court agrees with trial counsel’s
assessment that the testimony elicited as a result of his direct examination of Ms. Wilson
was detrimental to Applicant’s case, yet this Court finds that trial counsel did not provide
assistance that fell below reasonable professional norms in his decision to call and in the

questions asked of Ms. Wilson at trial. Furthermore, this Court is not convinced that

? In the trial transcript, the name Christalyn Thompson Howard is given for the witness. On some of the
exhibits and throughout the evidentiary hearing, she is referred to as Christalyn Thompson.
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counsel’s failure to question Ms. Howard about the “Safety Plan” aixﬁqup{&_:fd‘_té_ Lnéffective
assistance of counsel that affected the outcome of trial. Therefgff, t_h;'s _cl'?imjnnst Tal.
13. Ineffective assistance of trial counsel for failure to advise Applicant regarding

“Jessica’s Law” and the changes to the jury charge ; and appheab}ersgmcmg
range. BTl S0

By way of his Amendment and through his testimony at the evidentiary hearing,
Applicant alleged that counsel failed to advise him regarding “Jessica’s Law” and the
changes to the jury charge and applicable sentencing range. PCR Transcript p. 172. When
asked, trial counsel could not recall if he discussed these matters with Applicant. PCR
Transcript p. 230. Regardless, this Court has reviewed the record and finds no merit to
Applicant’s claim that failure to discuss such should be considered ineffective assistance
of counsel, particularly where satellite monitoring is a collateral consequence of the
sentence. Furthermore, no prejudice can be deduced from counsel!’s failure, if such
occurred, to discuss these matters with Applicant. Therefore, this claim must fail under
both prongs of the Strickland analysis.

B. Ineffective assistance of appellate counsel for failure to raise the motion for
continuance on appeal.

Following the Applicant’s trial, a timely Notice of Appeal was filed, and
Applicant’s direct appeal was perfected by Wanda H. Carter, Deputy Chief Appellate

Defender for Appellate Defense. On July 21, 2009, a Final Anders Brief of Appellant

was submitted to the South Carolina Court of Appeals. On October 12, 2009, Applicant

submitted “Appellant Pro-Se Anders Brief Reply,” which raised the following issue:

“The Lower Court Erred in not Allowing the Appellant a Continuance to Obtain Expert

Witnesses to Counter the States Expert Witnesses.” On October 28, 2010, the South
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Carolina Court of Appeals dismissed October 28, 2010. State!Vi Wﬂson(_)pJ‘No 2010-

UP-472 (S.C. Ct. App. filed October 28, 2010). o
BT -9 2 32

At the evidentiary hearing, Applicant, through counsel and testimony, alleged that

Lo - UentGG

appellate counsel was ineffective for failing to raise the ﬂ(?Q?;On for.co

e
AN !

and explained that the decision entered by the South Carolina Court of A;peals did not
specifically reference review of Applicant’s brief. When asked, trial counsel responded
that he thought the continuance would be granted and he “didn’t understand why” the
issue was not raised by appellate counsel. PCR Transcript p. 215.

In response, the State called Jennifer Roberts, Assistant Attorney General, to the
stand.'® Ms. Roberts explained that she had previously worked as a staff attorney at the
South Carolina Court of Appeals, and she testified to her experience in reviewing appeal
submitted pursuant to Anders. PCR Transcript pp. 7-9. On cross-examination, Ms.
Roberts admitted that she did not handle Applicant’s appeal and that an Opinion would
typically reference the review of an Appellant’s pros-se brief. PCR Transcript pp. 9-10.

In support of his claim, this Court was provided a copy of Bennett v. State, 383

S.C. 303, 680 S.E.2d 273 (2009), which counsel stated explored the issue of ineffective

assistance of appellate counsel related to an Anders Brief and requires that the Strickland

standard be applied. PCR Transcript p. 254. See Smith v. Robbins, 528 U.S. 259, 120
S.Ct. 746 (2000) (Finding that even when the appellate counsel believes his client’s

appeal is without merit and thus files an Anders brief, the appellant may been entitled to a

merits brief and the challenge of appellate counsel’s performance should be reviewed

under Strickland.) This Court has reviewed the submitted case law and the entire record.

'® By agreement of the parties and approval of the Court, Ms. Roberts was called as the first witness at the
evidentiary hearing. PCR Transcript pp. 5-6.

26




This Court cannot find that appellate counsel was ineffective for-f4iling to raise an issue
that was raised in Applicant’s pro-se brief and_‘(gsjielwied_by the QoﬁipurSuant to Anders.
Wi
This Court is not convinced that the omission of: language in the, Ofinion stating that the
A

i AR T
pro-se brief was reviewed means that it was not @Ylafgye(‘tsm%;%hgbnef was clock
stamped by the Court of Appeals. Furthermore, the Opinion states that the Court
thoroughly reviewed the recofd prior to dismissing the appeal and granting counsel’s
motion to be relieved. Therefore, this Court refuses to find appellate counsel ineffective

for failing to raise an issue that she was not directed to brief by the Court of Appeals

pursuant to Anders.

V. CONCLUSION

Based upon the foregoing, this Court orders that the Application for Post
Conviction Relief is hereby granted. This Court further finds that no other allegations
were raised at the PCR hearing. Therefore, any additional allegations are deemed waived

because no evidence was presented.
IT IS THERFORE ORDERED:

1. That Applicant has met his burden of proof as to his specific allegation of
ineffective assistance of trial counsel as detailed above, but has failed to meet
his burden of proof as to all other allegations of ineffective assistance of trial
counsel as detailed above;

2. That Applicant has not met his burden of proof as to his allegation of
ineffective assistance of appellate counsel;

3. That the Application for Post Conviction Relief be granted and the
Applicant’s convictions be vacated and he be granted a new trial;

4. That Applicant be transferred from the custody of South Carolina Department

of Corrections to the custody of Lexington County pending the disposition of
his criminal case, with normal bond proceedings.

27




AND IT IS SO ORDRED this 24th day of Septembgr, 2013/

Anderson, South Carolina
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