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STATEMENT OF ISSUES ON APPEAL

L.

The trial judge properly denied Appellant’s suppression motion because, under
the totality of the circumstances, the officers possessed reasonable suspicion to conduct
an investigatory stop and probable cause to search the vehicle in which Appellant was a
passenger after they received reliable information from a cooperating informant about the
informant’s crack cocaine supplier and corroborated significant aspects of that
information prior to conducting the stop and search of the crack cocaine supplier’s
vehicle.

I1.

The trial judge properly admitted both the scale and the crack cocaine into
evidence during trial because testimony was presented establishing that the scale offered
into evidence was the one located in the search of the black Ford Expedition and was in
substantially unchanged condition and because testimony was presented establishing the
identity of each person who was in custody of the crack cocaine and what was done with
it prior to the analysis of the crack cocaine at S.L.E.D.



STATEMENT OF THE CASE

In June of 2010, Appellant Randy Jarrod Crosby was arrested along with two
other men following a narcotics investigation and automobile stop. In August of 2010,
the Union County grand jury indicted Appellant for one count of trafficking in crack
cocaine in an amount between ten and twenty-eight grams. On December 6, 2011, a jury
trial was commenced in the Union County court of general sessions with the Honorable
John C. Hayes, I1I, circuit court judge, presiding. At the conclusion of trial two days
later, the jury convicted Appellant of the lesser-included offense of possession of crack
cocaine with intent to distribute. Following the verdict, the trial judge sentenced
Appellant to a fifteen-year term of imprisonment suspended to ten years and five years of
probation. At the conclusion of the sentencing proceedings, Appellant moveci for
reconsideration of his sentence, and the trial judge took the motion under advisement.
Thereafter, on December 15, 2011, Appellant filed a notice of appeal. Subsequently, on
January 12, 2012, the trial judge denied Appellant’s motion for reconsideration of his

sentence.'

! The other men arrested with Appellant, Roderick Pope and Lashad Demond Brewton, were also indicted
for one count each of trafficking in crack cocaine in an amount between ten and twenty-eight grams, and
both men were tried together with Appellant. Like Appellant, Pope and Brewton were convicted of
possession of crack cocaine with intent to distribute, and the trial judge sentenced Pope to a fifteen-year
term of imprisonment suspended to seven-and-a-half years and five years of probation and Brewton to a
ten-year term of imprisonment suspended to five years and five years of probation. Also like Appellant,
both men moved for reconsideration of their sentences. Subsequently, the trial judge denied Pope’s
motion, granted Brewton’s motion, and resentenced Brewton to a ten-year term-of imprisonment suspended
to thirty months and five years of probation.
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STATEMENT OF FACTS

On the afternoon of June 24, 2010, a confidential informant working with the
Union County Sheriff’s Office purchased crack cocaine from an individual he knew as
“Vince” at a convenience store located off of Highway 176 in Union County while law
enforcement officers covertly monitored the transaction. (Vol. 1 Tr. pp. 49-50; pp. 62-
63; p. 81; pp. 127-128; p. 153; Vol. 2 Tr. pp. 53-54; p. 107; pp. 103-104; p. 189; p. 209).
Once the transaction was completed, the officers moved in and arrested ;‘Vince,” who
was subsequently identified as Vinson Eugene Harris, and his wife for distribution of
crack cocaine. (Vol. 1 Tr. pp. 49-50; pp. 62-63; p. 81; pp. 127-128; p. 153; Vol. 2 Tr. pp.
53-54; pp. 103-104; p. 189; p. 209).

After Harris and his wife were arrested, they were transported to the Union
County jail, and Harris asked to speak with a law enforcement officer. (Vol. 1 Tr. p. 134;
Vol. 2 Tr. pp. 189-190; p. 202; pp. 208-210). Following Harris’ request, Sergeant James
Johnson, a narcotics investigator with the Union County Sheriff’s Office, went to meet
with Harris, and Harris advised the officer that he needed to obtain bond so he could go
to work the next day. (Vol. 1 Tr. p. 50; pp. 128-129; pp. 134-135; Vol. 2 Tr. p. 190; p.
202 pp. 208-211). In exchange for assistance in obtaining bond, Harris offered to arrange
for Roderick Pope, his narcotics supplier, to bring crack cocaine to Union County. (Vol.
1 Tr. p. 50; pp. 128-129; pp. 134-135; Vol. 2 Tr. p. 190; p. 202 pp. 208-211). In
response, Sergeant Johnson accepted Harris’ offer, returned Harris’ cell phone to him,
and notified Lieutenant John Sherfield of the Union County Sheriff’s Office about the

arrangement.” (Vol. 1 Tr. pp. 50-51; pp. 100-101; p. 128; p. 132; Vol. 2 Tr. p. 211).

? Harris’ cell phone was returned to him because Harris indicated that he needed to use his own phone in
order to be able to arrange a narcotics transaction with Pope because Pope would not answer a phone call
from an unknown number. (Vol. 1 Tr. pp. 100-101; p. 128).
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Subsequently, with Sergeant Johnson present, Harris called Pope to arrange for
the delivery of crack cocaine, and Pope indicated he would attempt to get some crack
cocaine for Harris.> (Vol. 1 Tr. p. 51; pp. 128-129; Vol. 2 Tr. pp. 190-191; p. 210; p.
212). Shortly thereafter, Pope called Harris back, and the two agreed for Pope to drive to
Union County from Spartanburg County along Highway 176, meet Harris at a
convenience store located off of the highway, and deliver half of an ounce of crack
cocaine to Harris in exchange for $650. (Vol. 1 Tr. p. 65; pp. 130-132; Vol. 2 Tr. pp.
191-192; pp. 213-215). Following the call, Harris informed Sergeant Johﬁson of the
details of the arranged transaction and noted that Pope always drove or rode in a black
Ford Expedition, and Sergeant Johnson relayed those details to Lieutenant Sherfield.
(Vol. 1 Tr. p. 52; p. 131; pp. 148-149; Vol. 2 Tr. pp. 192-193; p. 214).

In response, Lieutenant Sherfield and other officers with the Union County
Sheriff’s Office set up surveillance at various points along Highway 176 to wait for the
black Ford Expedition to arrive. (Vol. 1 Tr. p. 52; Vol. 2 Tr. p. 60). Meanwhile, Harris
and Pope continued to exchange phone calls, and Harris updated Sergeant Johnson with
the information he received from Pope, which Sergeant Johnson then provided to the
other officers.* (Vol. 1 Tr. p. 132; Vol. 2 Tr. p. 60). During one of the calls, Pope
informed Harris that he was passing the Lighthouse Fish Camp on Highway 176 and
entering Union County, and that information was passed along to the officers conducting

surveillance along the highway. (Vol. 1 Tr. p. 53; p. 132; Vol. 2 Tr. p. 192; p. 214).

* Sergeant Johnson was only able to hear Harris speaking during Harris’ conversations with Pope and could
not hear Pope’s side of the conversations. (Vol. 1 Tr. p. 142).

¢ During the calls, Harris noted that he could hear other individuals in the background in addition to Pope.
(Vol. 1 Tr. p. 61; p. 107; pp. 130-131; Vol. 2 Tr. p. 192).
4



Following the update about Pope’s location, Captain James McNeil of the Union
County Sheriff’s Office began driving in the direction of the Lighthouse Fish Camp.
(Vol. 2 Tr. pp. 141-142). Shortly thereafter, Captain McNeil encountered a black Ford
Expedition driving in the opposite direction on Highway 176 and going into Union
County approximately a mile to a mile and a half before McNeil would have reached the
Lighthouse Fish Camp and after the black Ford Expedition would have passed the
restaurant. (Vol. 2 Tr. p. 142; p. 152; p. 155). Upon seeing the black Ford Expedition,
Captain McNeil immediately relayed the vehicle’s location to the other officers involved
in the investigation and turned around to follow it. (Vol. 2 Tr. p. 142). Moments later,
Union County Sheriff David Taylor saw the black Ford Expedition approaching his
position on Highway 176, and he turned around to follow it while activating his blue
lights. (Vol. 1 Tr. p. 54; pp. 114-115; Vol. 2 Tr. pp. 62-63). In response to the blue
lights, the passenger in the back seat of the vehicle leaned forward, and the driver of the
vehicle momentarily continued to drive along Highway 176 before partially pulling over
into the median of the highway approximately two miles away from the location where
Harris had arranged for Pope to meet him. (Vol. 1 Tr. pp. 54-55; p. 65; Vol. 2 Tr. p. 63).

After the driver of the black Ford Expedition pulled over, several officers
responded to the scene, and Lieutenant Sherfield approached the driver’s side of the
vehicle. (Vol. 1 Tr. p. 54; Vol. 2 Tr. p. 63). When he did so, he saw Lashad Demond
Brewton seated in the driver’s seat, Pope seated in the front passenger’s seat with a cell
phone in his hand, and Appellant Randy Jarrod Crosby seated in the rear passenger’s seat.
(Vol. 1 Tr. pp. 54-55; Vol. 2 Tr. pp. 63-64; p. 125). The officer then asked Brewtoﬁ to
step out of the vehicle, spoke with him briefly, advised him of his rights, placed him in

handcuffs, and let him know that he was being detained. (Vol. 1 Tr. p. 59; p. 69; Vol. 2
5



Tr. p. 64). Meanwhile, other officers removed Appellant and Pope from the vehicle and
similarly secured them. (Vol. 1 Tr. p. 69; p. 93; Vol. 2 Tr. p. 64).

Once the men were secured, Lieutenant Sherfield searched the passenger
compartment of the black Ford Expedition.” (Vol. 1 Tr. p. 55; Vol. 2 Tr. p. 64). In51de
he found a cell phone on Pope’s seat and a gray digital scale without a battery cover and
with white residue on it hidden underneath the seat that Appellant had been sitting in at
the time of the stop.6 (Vol. 1 Tr. pp. 55-56; p. 106; Vol. 2 Tr. p. 65; p. 125). Upon
finding the scale, Lieutenant Sherfield conducted a field test on the white residue, and the
residue tested positive for cocaine.” (Vol. 1 Tr. pp. 55-56). In response, he immediately
arrested Appellant and the others for possession of cocaine.® (Vol. 1 Tr. p. 56; Vol. 2 Tr.
p. 65). The officers then briefly searched the men’s outer clothing and located $573 in
cash on Appellant and a cell phone and $280 in cash on Brewton.® (Vol. 1 Tr. pp. 56-58;

pp. 69-70; pp. 103-104; Vol. 2 Tr. pp. 65-66; p. 83; p. 132; pp. 143-144; p. 148).

® The black Ford Expedition was subsequently determined to be registered to Barbara Pope, an individual
with the same last name as Pope. (Vol. 2 Tr. p. 114).

_6 Following the automobile stop, Lieutenant Sherfield inspected Pope’s cell phone and discovered that the
phone contained contact information for an individual named “Vince.” (Vol. 2 Tr. p. 74). Furthermore,
Lieutenant Sherfield discovered that the phone’s records reflected that “Vince” called Pope five times
between 4:39 p.m. and 6:04 p.m. on the day of the automobile stop and that Pope called “Vince” eleven
times between 5:18 p.m. and 6:33 p.m. on the day of the stop. (Vol. 2 Tr. pp. 76-78).

7 The scale was subsequently transported to the Union County drug task force office and secured in a
locked evidence cabinet with similar evidence until Appellant and his co-defendants’ trial. (Vol. 1 Tr. pp.
57-58; pp. 71-73).

® Subsequent to the arrests, Sergeant Johnson spoke to a magistrate about Harris’ assistance with the
narcotics investigation, and Harris was able to obtain release on bond. (Vol. 1 Tr. p. 133; p. 135; pp 139-
140; Vol. 2 Tr. p. 193; pp. 215-217). Harris later pled guilty to distribution of crack cocaine and was
sentenced to a three-year term of incarceration, which he was serving at the time of Appellant and his co-
defendants’ trial. (Vol. 1 Tr. p. 153; Vol. 2 Tr. pp. 193-194).

° After the money was discovered during the search, Brewton refused to reveal how he acquired it but
confirmed to Lieutenant Sherfield that he was unemployed. (Vol. 1 Tr. p. 58; p. 60).
6



After Appellant and his co-defendants were arrested and searched, Lieutenant
Sherfield asked Corporal Russell Vinson of the Union County Sheriff’s Office, another
officer involved in the narcotics investigation, to inspect the back area of his law
enforcement vehicle before transporting Appellant and Brewton to the Union County jail.
(Vol. 2 Tr. p. 66; pp. 157-158). Corporal Vinson complied with Lieutenant Sherfield’s
request, found nothing inside of his vehicle, and then transported Appellant and Brewton
to the jail. (Vol. 2 Tr. pp. 158-159). Once he had done so, Corporal Vinson searcheci his
vehicle and discovered a small plastic bag containing what appeared to be crack cocaine
hidden underneath the seat that Appellant had been sitting in. (Vol. 1 Tr. p. 94; p. 111;
Vol. 2 Tr. p. 68; p. 120; pp- 159-160; pp. 166-167). Corporal Vinson then secured th'e
bag, and the substance was later transported to S.L.E.D. for analysis, where it was ‘
determined to be eleven-and-a-half grams of crack cocaine.'® (Vol. 1 Tr. p. 97; p. 1 1’2;
Vol. 2 Tr. pp. pp. 68-69; 159-160; pp. 163-164; Vol. 3 Tr. pp. 193-194). |

Subsequently, Appellant and his co-defendants were indicted for trafficking in
crack cocaine in an amount between ten and twenty-eight grams, and they jointly
proceeded to trial. (Vol. 1 Tr. p. 4; Indictment). At the outset of trial, Appellant, Poi)e,
and Brewton all moved for the trial judge to suppress the evidence discovered during and
after the automobile stop and search, and the trial judge conducted a hearing on theif
suppression motions. (Vol. 1 Tr. pp. 35-36; pp. 45-49). During the hearing, Lieutenant
Sherfield, Sergeant Johnson, and the other officers testified about the details of Harr:is’
arrest, the subsequent stop and search of the black Ford Expedition, and the discovery of
the crack cocaine in the vehicle used to transport Appellant and Brewton to the jail.; (Vol.

1 Tr. pp. 49-55; p. 94; pp. 127-133). During Lieutenant Sherfield’s testimony, he

*° One half of an ounce is approximately fourteen grams. (Vol. 2 Tr. p. 130).
7



asserted that the vehicle was stopped after Captain McNeil spotted a black Ford
Expedition “right at” the Lighthouse Fish Camp following Harris’ report that Pope was
travelling past that location. (Vol. 1 Tr. pp. 51-55; pp. 60-61; p. 81; p. 107).
Furthermore, Lieutenant Sherfield noted that the scale he found during his search of the
vehicle did not have a battery cover at the time it was seized, indicated that one of the
batteries from the scale had fallen out prior to the trial, stated that the scale’s evidence
bag had broken prior to trial, and admitted that he incorrectly asserted on a chain of
custody affidavit that he seized the crack cocaine from Appellant, Pope, and Brewton
when, in fact, he actually took custody of the narcotics from Corporal Vinson. (Vol.:1
Tr. pp. 71-73; p. 94; pp. 96-97; pp. 106-107; pp. 111-112).

At the conclusion of the suppression hearing, Appellant and his co-defendantﬂ's
moved for the evidence discovered as a result of the automobile stop to be suppressed,
arguing that there was no reasonable suspicion supporting the stop of the black Fordl
Expedition and no probable cause supporting the search of the vehicle. (Vol. 1 Tr. pp
158-160; p. 162; pp. 165-166; pp. 168-169; pp. 171-172). Furthermore, Appellant and
the others challenged the chain of custody regarding the scale found during the searéh of
the vehicle, and Pope argued that there was no evidence thét he or the other defendapts
were in actual or constructive possession of the crack cocaine located in Corporal
Vinson’s vehicle following their arrest. (Vol. 1 Tr. pp. 160-161; bp. 167-168; p. 172).

In response, the solicitor noted that Harris arranged a drug transaction with Pope
and provided law enforcemgnt officers with information that was subsequently
corroborated regarding Pope’s vehicle color, vehiclé make, vehicle model, directior; of

travel, and precise location at a specific time. (Vol. 1 Tr. pp. 173-175). Under those

circumstances, the solicitor argued that the officers had probable cause to believe drugs
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would be located in the black Ford Expedition, justifying the stop and search of that
vehicle. (Vol. 1 Tr. pp. 173-175). Additionally, regarding the challenge to the
admissibility of the scale, the solicitor noted that the arguments raised by the defendants
regarding the chain of custody could potentially impact the weight of the evidence but did
not affect its admissibility. (Vol. 1 Tr. pp. 175-176).

Following the arguments of counsel, the trial judge took the matter under
advisement to consider the motions overnight. (Vol. 1 Tr. pp. 177-178). Thereafter, jon
the following morning, the trial judge denied the suppression motions. (Vol. 2 Tr. p. 7).
In denying the motions, the trial judge found that the law enforcement officers’ |
corroboration of the information provided by Harris regarding Pope’s vehicle make,
vehicle model, vehicle color, direction of travel, and specific location established
probable cause to believe contraband would be contained in the vehicle, which justiﬁed
the stop and the search. (Vol. 2 Tr. pp. 7-10; pp. 12-13). Furthermore, the trial judge
declined to suppress the scale based on the alleged issue with the chain of custody after
finding the scale was not a fungible item. (Vol. 2 Tr. pp. 10-11). Finally, the trial jﬁdge
declined to suppress the crack cocaine found in the law enforcement vehicle followipg
the arrests of Appellant, Pope, and Brewton. (Vol. 2 Tr. p. 11; pp. 13-15).

Subsequently, during trial, Lieutenant Sherfield testified about Harris arrest ‘and
the ensuing investigation that led to the arrests of Appellant, Pope, and Brewton, the
discovery of a scale in the black Ford Expedition, and the discovery of a bag of crack
cocaine in the vehicle used to transport Appellant and Brewton to jail. (Vol. 2 Tr. pP. 53-
54; pp. 59-70). Regarding the crack cocaine, Lieutenant Sherfield indicated that he%
received the crack cocaine from Corporal Vinson, sealed it in an evidence bag, secured

the bag in an evidence vault, and then subsequently transported the bag to the evidence
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intake area at S.L.E.D. where he delivered the crack cocaine to Nikki Perry, an evidence
technician. (Vol. 2 Tr. pp. 68-71). Additic;nally, Lieutenant Sherfield acknowledged that
he incorrectly listed on a chain of custody affidavit that he seized the crack cocaine from
Appellant, Pope, and Brewton when he actually received it from Corporal Vinson. (Vol.
2 Tr. pp. 97-98). Furthermore, in regard to the scale, Lieutenant Sherfield identified the
scale, §vhich he stated was an item commonly used in the drug trade, as the one he foﬁnd
under Appellant’s seat in the black Ford Expedition and noted that a battery was curréntly
missing from the scale, and the scale was admitted into evidence over the objection of
Appellant and his co-defendants. (Vol. 2 Tr. pp. 71-73).

In addition to Lieutenant Sherfield’s testimony, Captain McNeil testified about
his role in the narcotics investigation and automobile stop, noting that he received wérd
that a black Ford Expedition was passing the Lighthouse Fish Camp, he immediately
began driving in the direction of the restaurant, and he encountered a black Ford
Expedition at an intersection on Highway 176 approximately a mile to é mile and a }}:alf
away from the restaurant. (Vol. 2 Tr. pp. 141-142; p. 152; p. 155). Furthermore,
Corporal Vinson testified about his role in the investigation and noted that he responﬂed
to the location of the automobile stop after the black Ford Expedition had been detai:’ned.
(Vol. 2 Tr. pp. 157-158). After he arrived, Corporal Vinson stated that Lieutenant ;
Sherfield asked him to check the rear area of his vehicle before transporting two of the
suspects to jail and that he complied with the lieutenant’s request. (Vol. 2 Tr. pp. 158-
159). Corporal Vinson indicated he then transported Appellant and Brewton to jail and
searched the back of his vehicle after dropping them off. (Vol. 2 Tr. p. 159). Whenj he
did so, Corporal Vinson testified that he found a bag of crack cocaine hidden underneath

Appellant’s seat, secured the drugs in an evidence bag, and gave them to Lieutenant
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Sherfield when the lieutenant arrived at tile jail. (Vol. 2 Tr. pp. 159-160; pp. 163-164;
pp. 166-167). |

Following the officers’ testimony, Appellant and his co-defendants renewed their
motions for the crack cocaine to be suppressed on the basis that they believed the
testimony from the suppression hearing differed from the trial testimony regarding wﬁere
the black Ford Expedition was first observed. (Vol. 2 Tr. pp. 177-178; pp. 183-184).i In
response, the solicitor argued that Captain McNeil saw the black Ford Expedition on fhe
same highway that the Lighthouse Fish Camp was located on approximately one mile
after the vehicle would have passed the restaurant, which he asserted corroborated the
information provided by Harris about the location of Appellant’s vehicle at that time.;
(Vol. 2 Tr. pp. 179-180). Thereafter, the trial judge denied the motions, concluding t:hat
he would not have suppressed the narcotics had he been provided with Captain McN:eil’s
trial testimony during the suppression hearing. (Vol. 2 Tr. p. 181; p. 184). In reachi;ng
that conclusion, the trial judge noted the fact that the black Ford Expedition was observed
approximately a mile away from the location that Harris reported that the vehicle had just
passed sufficiently corroborated Harris’ information. (Vol. 2 Tr. pp. 184-185). |

Subsequently, Sergeant Johnson testified about Harris’ arrest and his resultir;g
offer to assist their investigation by arranging for Pope to bring half of an ounce of crack
cocaine to Union County. (Vol. 2 Tr. pp. 209-211; p. 215). Sergeant Johnson indicated
that Harris then provided him with information derived from phone calls Harris macgle to
Pope and that he relayed that information to Lieutenant Sherfield. (Vol. 2 Tr. pp. 2;1 1-
214). Specifically, Sergeant Johnson noted that he advised Lieutenant Sherfield thet't
Pope would be travelling in a black Ford Expedition along with other people and that he

notified Lieutenant Sherfield when Pope passed the Lighthouse Fish Camp. (Vol. 2 Tr. p.
11



214). Furthermore, after the automobile stop was made, Sergeant Johnson testified that
he spoke to a magistrate on Harris’ behalf regarding bond, which led to bond being set
for Harris. (Vol. 2 Tr. pp. 216-217).

Following Sergeant Johnson’s testimony, the trial was recessed for the day. (Vol.
2 Tr. p. 233). Then, on the third day of trial, Agent Willie Smith, a chemist in the
S.L.E.D. drug analysis department and an expert in drug analysis, testified about his
receipt and analysis of the drugs found in Corporal Vinson’s law enforcement vehicle.
(Vol. 3 Tr. pp. 188-191). Regardiing his acquisition of the drugs, Agent Smith indicatjed
he received the crack cocaine that he subsequently tested from Doris Yarborough, who
| worked in the S.L.E.D. log-in department. (Vol. 3 Tr. pp. 190-191). After that, Agerglt
Smith testified that he secured the evidence in a drug vault that only he could access.:
(Vol. 3 Tr. pp. 191-192). Thereafter, he stated he verified that the evidence bag was :

sealed and intact prior to conducting his analysis, analyzed the substance in the evidence

bag, and determined that it was eleven-and-a-half grams of crack cocaine. (Vol. 3 Tf. Pp.

|
i

191-194).
At the conclusion of Agent Smith’s testimony on direct examination, the soli?itor
moved to admit the crack cocaine into evidence. (Vol. 3 Tr. pp. 196-197). Pope then
objected and asked the trial judge to refrain from ruling on the objection until after hje
completed his cross-examination of Agent Smith. (Vol. 3 Tr. pp. 196-197). Thereaﬁer,
on cross-examination, Agent Smith confirmed that Perry received the evidence fromj an
officer, took it into the drug intake area at S.L.E.D., and secured it until Yarborough:f
retrieved the evidence and transported it to him. (Vol. 3 Tr. pp. 200-201). He furthér

noted that he would not have tested the submitted substance if the evidence bag had been

tampered with and indicated that he would have returned the evidence to the submitting
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law enforcement agency if he had knowledge of a problem with the chain of custody.
(Vol. 3 Tr. p. 204; p. 206).

Following Agent Smith’s testimony, Appellant and his co-defendants objected to
the admission of the crack cocaine on the basis that Agent Smith stated he would not
have tested the drugs if he was aware that there was a problem with the chain of cust(_;dy,
which they argued existed in light of the incorrect information on Lieutenant Sherﬁeld’s
affidavit. (Vol. 3 Tr. pp. 210-211). In response, the solicitor asserted that the chain fo
custody was established by the testimony presented during trial and that the argumen:ts
raised by Appellant and his co-defendants merely impacted the weight of the evidenc;e as
opposed to its admissibility. (Vol. 3 Tr. pp. 211-212). After considering the issue, the
trial judge agreed with the solicitor, found that the chain of custody had been establisfhed
in regard to the narcotics, admitted the crack cocaine over objection, and noted that the
issues with the affidavit could be argued to the jury but did not affect the admissibility of
the drugs. (Vol. 3 Tr. pp. 212-213). |

Subsequently, the State rested its case, Appellant and his co-defendants movéd for
directed verdicts while also renewing their previous motions, and the trial judge denied
all of the motions. (Vol. 3 Tr. pp. 236-249). Appellant and the others then raised ne:w

objections to the admission of the crack cocaine, arguing that it should not have been

admitted because Corporal Vinson was not asked to specifically identify the bag of cj:rack

cocaine offered into evidence during trial as the one he found in his law enforcemen‘:t

vehicle. (Vol. 3 Tr. pp. 265-267). Again, the trial judge denied thé motions after ﬁrflding

that the chain of custody regarding the crack cocaine had been sufficiently establish‘;ed.
-

(Vol. 3 Tr. pp. 268-269). Appellant, Pope, and Brewton then rested their cases, and the

parties presented their closing arguments to the jury. (Vol. 3 Tr. pp. 269-270; pp. 276-
13



318). During Appellant and his co-defendants’ closing arguments, they challenged the
credibility of Lieutenant Sherfield’s testimony and repeatedly called the jury’s attention
to the loss of th¢ battery from the scale and Lieutenant Sherfield’s misstatement on the
chain of custody affidavit. (Vol. 3 Tr. pp. 287-288; pp. 293-294; p. 299; p. 303; pp. 315-
316). |
Thereafter, at the conclusion of trial, the jury convicted Appellant of the lesser-
included offense of possession of crack cocaine with intent to distribute. (Vol. 3 Tr. p.
346). Following the verdict, the trial judge sentenced Appellant to a ﬁft’een-year terrﬁ of
imprisonment suspended to ten years and five years of probation.'’ 2 (Vol. 3 Tr. p. 354).
Appellant then moved for reconsideration of his sentence, and the trial judge took thé
motion under advisement. (Vol. 3 Tr. pp. 361-362). Subsequently, the trial judge iséued

an order denying Appellant’s motion. (Order, dated Jan. 12, 2012).

! During the sentencing proceedings, Appellant and Pope expressed remorse to the trial judge, and !
Appellant indicated the incident would not be repeated. (Vol. 3 Tr. p. 354; p. 359). ;
12 Pope and Brewton were both also convicted of the lesser included offense of possession of crack cocaine
with intent to distribute. (Vol. 3 Tr. p. 346). Similar to Appellant, the trial judge sentenced Brewton to a
ten-year term of imprisonment suspended to five years and five years of probation and sentenced Pope to a
fifteen-year term of imprisonment suspended to seven-and-a-half years and five years of probation. (Vol. 3
Tr. p. 352; p. 359).
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ARGUMENT

L

The trial judge properly denied Appellant’s suppression motion because,
under the totality of the circumstances, the officers possessed reasonable suspicion
to conduct an investigatory stop and probable cause to search the vehicle in which
Appellant was a passenger after they received reliable information from a
cooperating informant about the informant’s crack cocaine supplier and
corroborated significant aspects of that information prior to conducting the stop
and search of the crack cocaine supplier’s vehicle.

Appellant contends that the trial judge erred in denying his motion to suppress the
evidence discovered as a result of the investigatory stop and search of the black Fordjl
Expedition. In support of those contentions, Appellant maintains that there was no

reasonable suspicion justifying the investigatory stop and no probable cause justifying the

search of the vehicle. To the contrary, the officers obtained reasonable suspicion to !
conduct the investigatory stop and probable cause to search the vehicle after the ofﬁc:ers

received information from a reliable cooperating informant about his narcotics suppliers
|

and corroborated significant aspects of that information, including the color, make, |

model, direction of travel, and precise location of the supplier’s vehicle, before
|

conducting the stop and search. Critically, based on the information received by the;
officers and the corroboration of that information prior to the stop and search, the officers

reasonably believed crack cocaine would be found in the black Ford Expedition. As; a

|
i

result, the trial judge properly denied Appellant’s suppression motion, and his ruling was

supported by the evidence presented during trial. Appellant’s conviction should be

affirmed. J
' !
STANDARD OF REVIEW i

{

In criminal cases, appellate courts sit to review errors of law only. State v.

Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). In Fourth Amendment search and
15



seizure cases, the appellate court is limited to determining if there is any evidence to

support the trial court’s findings and can only reverse due to clear error. State v. Flowers,

360 S.C. 1, 5, 598 S.E.2d 725, 727 (Ct. App. 2004); see State v. Brockman, 339 S.C. 57,

66, 528 S.E.2d 661, 666 (2000) (“[W]e will review the trial court’s ruling like any other
factual finding and reverse if there is clear error. We will affirm if there is any evidence
to support the ruling.”). The reviewing court may conduct its own review of the recofd to

determine whether the trial judge’s ruling is supported by the evidence. State v.

Khingratsaiphon, 352 S.C. 62, 70, 572 S.E.2d 456, 460 (2002). However, the appellafte
court must affirm the trial court if there is any evidence in the record to support the

ruling. State v. Pichardo, 367 S.C. 84, 96, 623 S.E.2d 840, 846 (Ct. App. 2005).

. . : i
Critically, the appellate court will not reverse merely because it would have reached a

different conclusion than the trial judge. State v. Rivera, 384 S.C. 356, 361, 682 S.E.2d

307, 310 (Ct. App. 2009).

ANALYSIS

t

The Fourth Amendment protects “[t]he right of the people to be secure in thei(r

persons, houses, papers, and effects, against unreasonable searches and seizures.” U.jS.

1

Const. amend. IV. This guarantee protects against unreasonable searches and seizures,
including those involving only a brief detention. Pichardo, 367 S.C. at 97, 623 S.E.Zd at

847. “The touchstone of the Fourth Amendment is reasonableness.” Florida v. Jime:no,

!
t

500 U.S. 248,250 (1991). Thus, only unreasonable searches and seizures are prohihited.

State v. Foster, 269 S.C. 373, 378, 237 S.E.2d 589, 591 (1977); see Maryland v. Bui%:,
494 U.S. 325, 331 (1990) (“It goes without saying that the Fourth Amendment bars (:)nly

|
unreasonable searches and seizures|[.]”).
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Pursuant to the Fourth Amendment, “[a] police officer may stop and briefly detain
and question a person for investigative purposes, without treading upon his Fourth
Amendment rights, when the officer has a reasonable suspicion supported by articulable

facts, short of probable cause for arrest, that the person is involved in criminal activity.”

State v. Blassingame, 338 S.C. 240, 248, 525 S.E.2d 535, 539 (Ct. App. 1999); see State
v. Robinson, 306 S.C. 399, 402, 412 S.E.2d 411, 413 (1991) (*To justify a brief stop and
detention, the police officer must have a reasonable suspicion that the person has been

involved in criminal activity.”); see also United States v. Sokolow, 490 U.S. 1, 7 (1989)

(“[TThe police can stop and briefly detain a person for investigative purposes if the officer
has a reasonable suspicion supported by articulable facts that criminal activity ‘may l;e
afoot,” even if the officer lacks probable cause.” (citation omitted)). The reasonableness
of a stop or detention “is measured in objective terms by examining the totality of thé

circumstances.” Ohio v. Robinette, 519 U.S. 33, 39 (1996).

For Fourth Amendment purposes, an automobile stop, along with the detentién of

individuals during the stop, constitutes a seizure. State v. Maybank, 352 S.C. 310, 315,
573 S.E.2d 851, 854 (Ct. App. 2002). However, the initiation of an automobile stop:is
reasonable per se when either probable cause exists to believe a traffic violation has
occurred or reasonable suspicion exists to believe the occupants of the vehicle are |

involved in criminal activity. See Knight v. State, 284 S.C. 138, 141, 325 S.E.2d 535,

537 (1985) (“[A] police officer may stop an automobile and briefly detain its occupants,

even without probable cause to arrest, if he has a reasonable suspicion that the occupants

are involved in criminal activity.”); State v. Williams, 351 S.C. 591, 598, 571 S.E.2d 703,
707 (Ct. App. 2002) (“Where probable cause exists to believe that a traffic violation has

occurred, the decision to stop the automobile is reasonable per se.”); State v. Morris, 312
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S.C. 116, 117, 439 S.E.2d 291, 292 (Ct. App. 1993) (“[U]nder Terry, an officer may stop

an automobile.”); see also Whren v. United States, 517 U.S. 806, 810 (1996) (“An

automobile stop is thus subject to the constitutional imperative that it not be
‘unreasonable’ under the circumstances. As a general matter, the decision to stop an
automobile is reasonable where the police have probable cause to believe that a traffic
violation has occurred.”™).

Reasonable suspicion consists of “ ‘a particularized and objective basis’ that

would lead one to suspect another of criminal activity.” State v. Lesley, 326 S.C. 641:,

644, 486 S.E.2d 276, 277 (Ct. App. 1997) (quoting United States v. Cortez, 449 U.S. 541 1,
417 (1981)). “Reasonable suspicion ‘is not readily, or even usefully, reduced to a neét set
of legal rules, but, rather, entails common sense, nontechnical conceptions that deal v;;/ith
factual and practical considerations of everyday life on which reasonable and pruden’;
persons, not legal technicians, act.” ” State v. Provet, 391 S.C. 494, 500, 706 S.E.2d 513,

516 (Ct. App. 2011) (quoting United States v. Foreman, 369 F.3d 776, 781 (4th Cir. ,

2004)). “In this highly fact-specific inquiry, reasonable suspicion ‘is a fluid concept"

which takes its substantive content from the particular context in which the standard is

being assessed.” ” State v. Wallace, 392 S.C. 47, 51-52, 707 S.E.2d 451, 453 (Ct. Aﬁ)p.

2011) (quoting Foreman, 369 F.3d at 781). The reasonable suspicion standard “is a 1ess

demanding standard than probable cause and requires a showing considerably less than

preponderance of the evidence[.]” Illinois v. Wardlow, 528 U.S. 119, 123 (2000).
“Reasonable suspicion is more than a general hunch but less than what is required fqr

probable cause.” State v. Willard, 374 S.C. 129, 134, 647 S.E.2d 252, 255 (Ct. App.

2007); see State v. Rogers, 368 S.C. 529, 534, 629 S.E.2d 679, 682 (Ct. App. 2006),

18



(“Reasonable suspicion is something more than an inchoate and unparticularized
suspicion or hunch.”).

In determining the existence of reasonable suspicion, the totality of the
circumstances must be considered. Pichardo, 367 S.C. at 104, 623 S.E.2d at 85. In
reviewing the totality of the circumstances, the individual factors of the automobile stbp

must not be considered piecemeal or in isolation. See United States v. Branch, 537 F.3d

328, 337 (4th Cir. 2008) (“Courts must look at the ‘cumulative information available’; to
the officer . . . and not find a stop unjustified based merely on a ‘piecemeal refutationf of
each individual’ fact and inference[.]” (citations omitted)). Instead, all of the

circumstances of the stop, including the officer’s own experience and specialized
training, must be considered as a whole to determine whether the officer’s actions wére

reasonable in light of all of the information available to him at the time. See United

States v. Mason, 628 F.3d 123, 129 (4th Cir. 2010) (“[J]ust as one corner of a picture

might not reveal the picture’s subject or nature, each component that contributes to

reasonable suspicion might not alone give rise to reasonable suspicion.”); see also United

States v. Arvizu, 534 U.S. 266, 273 (2002) (“[W]e have said repeatedly that [reviewing
courts] must look at the ‘totality of the circumstances’ of each case to see whether thlge
detaining officer has a ‘particularized and objective basis’ for suspecting legal
wrongdoing. The process allows officers to draw on their own experience and
specialized training to make inferences from and deductions about the cumulative |
information available to them that ‘might well elude an untrained person.” * (citatior;ls
omitted)). “In applying the concept of reasonable suspicion to the various facts of af case,

‘[i]t is the entire mosaic that counts, not single tiles.” ” Wallace, 392 S.C. at 52, 707

S.E.2d at 453 (quoting United States v. Whitehead, 849 F.2d 849, 858 (4th Cir. 1988)).
19




However, even if an automobile stop is supported by reasonable suspicion, an
automobile search is not constitutionally permissible unless it is reasonable under the -
circumstances. See U.S. Const. amend. IV (prohibiting “unreasonable searches and
seizures”). The well-settled rule is warrantless searches are unreasonable per se unless
they fall under an exception to the Fourth Amendment’s warrant requirement. State v.
Peters, 271 S.C. 498, 501,.248 S.E.2d 475, 476 (1978). Notably, South Carolina courjts
have recognized several exceptions to the warrant requirement, including the automobile

exception. State v. Bailey, 276 S.C. 32, 36, 274 S.E.2d 913, 915 (1981); see State v.

Morris, 395 S.C. 600, 609, 720 S.E.2d 468, 472 (Ct. App. 2011) (“[T]he ready mobility
of and the lessened expectation of privacy in automobiles endorse an exception té tha;t
rule based upon probable cause.”).

The automobile exception is based on: (1) the ready mobility of automobiles '

along with the potential that evidence may be lost or removed before a warrant is

obtained; and (2) the lessened expectation of privacy in motor vehicles. State v. Co>§, 290

|

S.C. 489, 491, 351 S.E.2d 570, 571 (1986). Under this exceptiop, law enforcement -
officers can conduct a warrantless search of an automobile based on probable cause

alone. State v. Bultron, 318 S.C. 323, 332, 457 S.E.2d 616, 621 (Ct. App. 1995). “Ifa

vehicle is readily mobile and probable cause exists to believe it contains contraband, the

Fourth Amendment permits police to search the vehicle without more.” State v. We:elver,

]
:

374 S.C. 313, 320, 649 S.E.2d 479, 482 (2007). Moreover, “[t]he justification to conduct

such a warrantless search does not vanish once the car has been immobilized.” Id. a;t 321,
649 S.E.2d at 482; see Willard, 374 S.C. at 135, 647 S.E.2d at 255 (“[T]emporary ' ,
immobility may still be considered readily mobile so as to qualify‘ for the aut_omobil'e

exception.”).

20



Probable cause is “a justifiable determination, based upon the totality of the
circumstances and in view of all the evidence available to law enforcement officials at the
time of the search, that there exists a practical, nontechnical probability that a crime is
being committed or has been committed and incriminating ev-idence is involved.”
Bultron, 318 S.C. at 332, 457 S.E.2d at 621. “Probable cause may be found somewhére
between suspicion and sufficient evidence to convict.” Blassingame, 338 S.C. at 250,
525 S.E.2d at 540. However, the probable cause standard does not require absolute

|

certainty. In re Care and Treatment of Brown v. State, 372 S.C. 611, 619, 643 S.E.2c{

118, 122 (Ct. App. 2007); see also Lllinois v. Gates, 462 U.S. 213, 235 (1983) (“{I]t i

clear that ‘only the probability, and not a prima facie showing, of criminal activity is the

standard of probable cause.’ ” (citations omitted)); Adams v. Williams, 407 U.S. 143, 149
(1972) (“Probable cause does not require the same type of specific evidence of each |

element of the offense as would be needed to support a conviction.”). i

Significantly, in Alabama v. White, 496 U.S. 325, 326-327 (1990), law

enforcement officers received an anonymous tip indicating that a person named Vanessa
White would be leaving a particular apartment building at a particular time in_a browp
Plymouth station wagon with a broken right taillight lens and would be travelling to a
motel in possession of an ounce of cocaine concealed in a brown attaché case. Id. at;327.
After receiving the tip, the officers went to the apartment complex identified by the '
anonymous caller and observed a woman exit the building and leave in a vehicle
matching the description provided by the caller. Id. at 331. The officers then follov&fzed

|
the woman’s vehicle and initiated an investigatory stop as she drove in the directiongof

the motel identified by the anonymous caller as White’s destination. Id. at 331.

Following the stop, White, who turned out to be the woman in the vehicle, provided

2]



consent to search, and the officers located marijuana inside a locked attaché case in the
vehicle and cocaine inside White’s purse. Id. at 327. White was then arrested, and she
subsequently pled guilty to possession of marijuana and possession of cocaine after her
motion seeking the suppression of the drugs was denied. Id. at 327-328. Thereafter,
White appealed, the Alabama Court of Criminal Appeals reversed the denial of the
suppression moﬁon after finding there was no reasonable suspicion justifying the
investigatory stop, and the Alabama Supreme Court subsequently denied the State’s I
petition for a'writ of certiorari. Id. at 328. The State then filed a petition for a writ of
certiorari in the United States Supreme Court, and the Supreme Court reversed the Court
of Appeals’ decision after granting the State’s petition. Id. at 328. In reversing the
decision, the Supreme Court found that the officers’ corroboration of several signiﬁc;mt

!
)

aspects of the anonymous caller’s tip, including the corroboration of the caller’s

!
predictions about what White was going to do, was sufficient to impart a degree of f
reliability to the information provided by the caller. Id. at 331-332. Importantly, beéause

the anonymous caller had been right about some things, the Supreme Court explained that

it was reasonable to conclude that the caller would be right about other things, including

. !
that White was engaged in criminal activity. Id. at 331. For those reasons, the Supreme

Court held that the investigatory stop of White’s vehicle was constitutionally permis|sible
and supported by reasonable suspicion. Id. at 332. [
Likewise, in Blitch v. State,  Ga. App. __, 747 S.E.2d 863, 864 (Ga. Ct. App.
2013), Thomas Webb was arrested after selling cocaine to an undercover police ofﬁlcer.
Following his arrest, Webb agreed to cooperate with the police and identified his co:caine

supplier as an individual known as “Big Man.” Id. Thereafter, with officers listenjhg in,

Webb used his cell phone to arrange for “Big Man” to sell crack cocaine to him at a
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particular convenience store within ten minutes. Id. After the transaction was arranged,
officers set up surveillance in the area of the convenience store, and Webb placed
additional calls to “Big Man.” Id. During one of the calls, “Big Man” indicated he was
about to pull into the convenience store’s parking lot in a Lincoln. Id. Moments later;
officers observed a green Lincoln Town Car driving through the parking lot, initiated ‘a
stop, removed Blitch from the vehicle, handcuffed him, obtained his consent, and |
searched the car. Id. at 864-865. During the ensuing search, officers located crack
cocaine, and Blitch was arrested. Id. at 865. Blitch was then charged with possessior:1 of
cocaine With intent to distribute and convicted of the offense. Id. Following his
conviction, Blitch appealed, challenging the propriety of the warrantless search of his
vehicle. Id. On appeal, the Georgia Court of Appeals affirmed. Id. In reaching tha’t“
decision, the Court of Appeals initially noted that Blitch consented to the search. I_d_‘
However, the Court of Appeals instructed that the search was nonetheless valid becaﬁse
the officers had probable cause »to search under the circumstances. Id. Speciﬁcally, {he
Court of Appeals noted that Webb necessarily had to have a source for cocaine and aj
means for setting up drug transactions since he was a known seller of cocaine. Id. at£866.
The Court of Appeals further found that Webb’s reliability was shown by his agreerﬁent
with the officers to lead them to his supplier and by the officers’ corroboration of the
information provided by Webb. Id. Based on the information provided by Webb aﬁd the
corroboration of that information by the officers, the Court of Appeals concluded that the
officers had probable cause to search Blitch’s vehicle. 1d. |

In the case sub judice, the trial judge properly denied Appellant’s suppressio:n

motion because the officers’ decisions to conduct an investigatory stop and search of the

black Ford Expedition were reasonable under the totality of the circumstances and were
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supported by reasonable suspicion and probable cause. Critically, the officers’ decisions
were reasonable because the officers obtained reliable information about Pope’s
involvement in illegal activity from a cooperating informant and, just like the officers in

White and Blitch, independently corroborated important aspects of that information.

Based on the officers’ corroboration of the information, it was reasonable for the officers
to believe that crack cocaine would be located in the black Ford Expedition at the timg of
~ the stop, which justified the investigatory stop and search of the vehicle. As a result, i‘the
trial judge correctly declined to suppress the scale, crack cocaine, and other evidencej
discovered during and after the investigatory stop and search. 5
Looking to the specific information known to the officers prior to the stop and
search, Harris, the cooperating informant, arranged a drug transaction with his narcotics
supplier, whom he identified as Pope. Harris then provided information to the ofﬁcefs
about the make, model, and color of Pope’s vehicle, Pope’s reported direction of trav;él,
and Pope’s expected route into Union County. Although the officers had not previouély
worked with Harris, it was reasonable for the officers to rely on the informatioﬁ prov;ided
by Harris because his admission of having a drug supplier was decidedly against his ?best

interests and provided the officers with powerful evidence that could be used against; him

in any future trial on the distribution of crack cocaine charge for which he had been |

arrested earlier that day. See United States v. Harris, 403 U.S. 573, 583-584 (1971) !

(“Common sense in the important daily affairs of life would induce a prudent and

disinterested observer to credit these statements. People do not lightly admit to a cri;rne

and place critical evidence in the hands of the police in the form of their own admiss:ions.

t

' i
Admissions of crime, like admissions against proprietary interests, carry their own indicia

of credibility — sufficient at least to support a finding of probable cause to search. That
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the informant may be paid or promised a ‘break’ does not eliminate the residual risk and

opprobrium of having admitted criminal conduct.”); see also United States v. Tyler, 238

F.3d 1036, 1039 (8th Cir. 2001) (“Mr. Garza’s disclosures were presumptively credible
because they were made against his penal interest. ... After the police caught Mr. Garza
with drugs in his possession, he admitted not only that he had obtained the drugs ﬂom
Mr. Tyler but also that he had purchased drugs from Mr. Tyler on ‘numerous occasions’
over the previous years. Thus, Mr. Garza’s statements cannot be taken merely as blafrne-
shifting because they admitted to criminal activities beyond those of which the policé
already knew him to be guilty.”); Lopez v. Sfate, 292 Ga. App. 518, 521, 664 S.E.2d’ 866,
869 (Ga. Ct. App. 2008) (“[T]he admissions against penal interest of a known inforrrjlant
in the hands of police (even though that informant’s name is not disclosed at the triai of
the accused) are valuable facts indicating that the informant is telling the truth and is

reliable.”); see, e.g., State v. Driggers, 322 S.C. 506, 514,473 S.E.2d 57, 61 (Ct. Aﬁp.

1996) (“Klepp-Egge also acted against his best interests by providing the police Witil

information that possibly linked him to the crime.”). Additionally, the officers’ reliance
,
on the information provided by Harris was further justified because Harris could hajve
been held responsible if the information he provided proved to be false since his idéntity
was known to the officers and he was in the officers’ custody. See Driggers, 322 S.C. at
511, 473 S.E.2d at 60 (“[A] non-confidential informant should be given higher levgil of
credibility because he exposes himself to public view and to possible criminal and civil
liability.should the information he suppliéd prove to be false.”). VIn fact, had Harr1§
provided false information to the officers, Harris’ chances of achieving his desired;

objective of getting the officers to assist him in obtaining bond would have been greatly

diminished. Furthermore, because Harris’ status as a drug dealer was unquestionable in

25



light of his earlier arrest for distributing crack cocaine, the officers were fully justified in
accepting Harris’ statements about his narcotics supplier, which he logically had to have
in order to successfully serve as a crack cocaine dealer. See Blitch, 747 S.E.2d at 866
(“Webb’s basis of knowledge was self-evident because, as a seller of cocaine, he would
necessarily have a source that supplied him with cocaine and had the means of setting up
the drug transaction.”). Under those circumstances, the officers justifiably relied on tbe
information provided by Harris, and Harris’ reliability was sufficiently established tog
make the officers’ reliance on his information entirely reasonable. See Gates, 462 US at
233 (“[An informant’s veracity and basis of knowledge] are better understood as relevant
consideration in the totality-of-the-circumstances analysis that traditionally has guide:d
probable cause determinations: a deficiency in one may be compensated for, in |

determining the overall reliability of a tip, by a strong showing as to the other, or by fsome

other indicia of reliability.”); see, e.g.. State v. Taylor, 401 S.C. 104, 108, 736 S.E.2c§j
663, 665 (2013) (“The required reasonable suspicion can arise from an anonymous tip
provided that the totality of the surrounding circumstances justifies acting on the tip.%’).
However, beyond the inherent reliability of Harris’ information itself under tljle
circumstances, the reasonableness of the officers’ actions in conducting the investiggtory
stop and search was established by the officers’ corroboration of significant aspects ;)f the
information provided by Harris before they acted on that information. .Critically, prior to
the stop, Harris informed the officers that Pope would be trave>11-ing in a black Ford
Expedition on Highway 176 and would be coming into Union County towards a
convenience store located off of the highway. Thereafter, as the officers waited alory'lg the

highway for the described vehicle to arrive, Harris informed the officers that Pope had

just driven past the Lighthouse Fish Camp. Moments later, the officers observed a black
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Ford Expedition driving into Union County along Highway 176 approximately a mile to
‘amile and half after it would have passed the Lighthouse Fish Camp and only a few
miles away from the location where Harris arranged to meet Pope. Thus, before initiating
the investigatory stop of the black Ford Expedition, the officers verified that the vehicle
matched the description of the make, model, and color of the vehicle identified by Harris,
that the vehicle was travelling towards the location where Pope was supposed to meet
Harris, and that it had recently driven by a specific location on the highway that Pope
reported he had just passed. See White, 496 U.S. at 332 (“Because only a small number
of people are generally privy to an individual’s itinerary, it is reasonable for police to |
believe that a person with access to such information is likely to also have access to
reliable information about that individual’s illegal activities.”); see also Gates, 462 U.S.
at 244-245 (“It is enough, for purposes of assessing probable cause, that ‘corroboration
through other sources of information reduced the chances of a reckless or prevaricating
tale,” thus providing ‘a substantial basis for crediting the hearsay.’ * (citation omitted)).
Because the officers were able to corroborate those substantial details, including the
information regarding the black Ford Expedition’s precise location at a speciﬁé time, it
was entirely reasonable for the officers to believe that Harris was also correct when he
indicated that Pope was involved in criminal activity and that crack cocaine would be
found in the black Ford Expedition. See White, 496 U.S. at 331 (“[B]ecause an
informant is shown to be right about some things, he is probably right about other facts
that he has alleged, including the claim that the object of the tip is engaged in criminal

activity.”); see also State v. Martinez, 150 N.C. App. 364, 369, 562 S.E.2d 914, 917

(N.C. Ct. App. 2002) (“Although Goff was not a known informant, the officers

independently verified the information that he provided to them. Based on Goff’s
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information and the officers’ independent verification of that information, the officers
had probable cause to believe that defendant and Zavala were committing a felony in

their presence.”); see. e.g., Gates, 462 U.S. at 241 (“Our decisions applying the totality-

of-the-circumstances analysis . . . have consistently recognized the value of corroboration
of details of an informant’s tip by independent police work.”). Asa resuit, the
investigatory stop of Pope’s vehicle and the ensuing search were entirely reasonable
under the circumstances.

However, further supporting the reasonableness of the search, the officers further
corroborated the information provided by Harris after initiating the stop but before
conducting the search. Specifically, upon approaching the black Ford Expedition, the
officers saw multiple people inside of the vehicle just as Harris had reported and
observed Pope with é cell phone in his hand, which was entirely consistént with the fact

that Pope was speaking to Harris on the phone shortly before the stop was initiated. See

United States v. Draper, 358 U.S. 307, 313-314 (1959) (“Marsh][, the nafcotics agent,]
had personally verified every fact of the information given him by Hereford[, the
informant,] except whether the petitioner had accomplished his rﬁission'and had three
ounces of heroin on his person or in his bag. And surely, with every othér bit of
Hereford’s information being thus personally verified, March had ‘reasonable grounds’ to
believe that the remaining unverified bit of Hereford’s information — that Draper would
have the heroin with him — was likewise true. ... [U]nder the facts and circumstances
here, Marsh had probable cause and reasonable grounds to believe that petitioner was
committing a violation of the laws of the Upited States relating to narcotic drugs at the

time he arrested him.”). Thus, just like in Blitch, the corroboration of the significant

details of the information provided by Harris after Harris identified Pope as his narcotics
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supplier gave the officers a probable cause basis to believe that crack cocaine would be
located in the black Ford Expedition. See Harris, 403 U.S. at 583-584 (finding an
admission by an informant of involvement in a crime is “sufficient at least to support a

finding of probable cause to search”); see also State v. Foreshaw, 245 N.J. Super 166,

175,584 A.2d 832, 836 (N.J. Super. Ct. App. Div. 1991) (“After receiving the informer’s
tip, the officers properly corroborated the data provided. Just as the informer had
predicted, the officers observed a sliver-gray Eldorado bearing New Jersey license plates
traveling southbound on the Turnpike. Inside the vehicle were two males and a female.
As was also foretold, the vehicle exited the highway at Exit 4 and headed towards
Camden. Once the officers established that the informant had been correct, they had
probable cause to believe that defendants’ car contained contraband and as such properly
stopped and searched the vehicle.”); Lopez, 292 Ga. App. at 522, 664 S.E.2d at 869
(*Here the informant told police in advance the make, approximate model year, and color
of the car the supplier would be driving, the location at which the car would be arriving,
the gender of the supplier who would be driving the vehicle, and the time of the vehicle's
arrival (the supplier would arrive within moments after the informant received the phone
call). Police were able to personally witness and corroborate each of these details, which
lent credibility to the informant's claim that the supplier was bringing drugs to the
location.”). Under those circumstances, the officers’ decisions to stop and search the
vehicle and its occupants, including Appellant, were entirely reasonable and were
supported by both reasonable suspicion and probable éause.

In light of the fact that the officers corroborated the information provided to them
by an informant who could be held responsible if he was found to have given them false

information, the officers were in possession of sufficient facts to establish reasonable
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suspicion and probable cause, which justified the investigatory stop and search of the

black Ford Expedition. Compare State v. Rogers, 396 S.C. 529, 535-536, 629 S.E.2d
679, 682-683 (Ct. App. 2006) (finding an investigatory stop was supported by reasonable
suspicion where “the officer received the information from a known, accountable
informant whose reputation could be assessed and who explained how he knew about the
planned robbery, thereby supplying a basis, outside of his already proven reliability for
[the officer] to believe the confidential information had inside information on the

matter.”); with State v. Green, 341 S.C. 214, 218, 532 S.E.2d 896, 898 (Ct. App. 2000)

(finding an investigatory stop was not supported by reasonable suspicion where “[t]he
only information available to the officer was the statement of an unknown, unaccountable
informant who neither explained how he knew about the money and narcotics, nor
supplied any basis for the officer to believe he had inside information about Green).

Just like the officers in White, the officers’ decision to conduct the stop in Appellant’s
case was entirely reasonable and did not violate Appellant’s constitutional fights even
though the officers were not able to verify that Appellant was in possession of crack
cocaine until after the stop was conducted. Cf. White, 496 U.S. at 331 (finding an
investigatory stop was constitutionally permissible based on the officers’ corr(;boration of
several pieces of information provided by an anonymous caller even though the officers
did not verify the reported name of the woman who got into the vehicle, did not verify the
reported apartment number from which the woman left, and did not allow the woman to
reach her reported destination prior to conducting the stop). Likewise, just like the
officers in Blitch, the officers’ decision to search the vehicle in the case at bar was
reasonable and was supported by probable cause based on the officers’ corroboration of

the information provided by Harris in regard to his crack cocaine supplier. See Blitch,
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747 S.E.2d at 866 (holdingv that officers had probable cause to search Blitch’s vehicle
after an informant identified Blitch as his cocaine supplier and arranged a drug
transaction with Blitch and then the officers observed Blitch arrive at the location where
the transaction was supposed to take place around the time it was supposed to take place
in a vehicle matching the description of the one he was supposed to be driving); see also
Gates, 462 U.S. at 246 (“[P]robable cause does not demand the certainty we associate
with formal trials.”). Because the investigatory stop and search were entirely reasonable,
the trial judge properly denied Appellant’s suppression motion, and his ruling was fully
supported by the evidence presented during trial. See Foster, 269 S.C. at 378, 237 S.E.2d
at 591 (“It is only unreasonable searches and seizures that are prohibited.”); see also State
v. Wright, 391 S.C. 436, 442, 706 S.E.2d 324, 326 (2011) (“When reviewing a Fourth

Amendment search and seizure case, an appellate court must affirm if there is any

evidence to support the ruling.” ). Appellant’s conviction should be affirmed.
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II.

. The trial judge properly admitted both the scale and the crack cocaine into
evidence during trial because testimony was presented establishing that the scale
offered into evidence was the one located in the search of the black Ford Expedition
and was in substantially unchanged condition and because testimony was presented
establishing the identity of each person who was in custody of the crack cocaine and
what was done with it prior to the analysis of the crack cocaine at S.L.E.D.

Appellant contends that the trial judge erred in admitting the scale and the crack
cocaine into evidence during trial. In support of that contention, Appellaht maintains that
a sufficient chain of custody was not established in regard to the scale because the scale
was kept in a drawer with other scales, the original evidence bag containing the scale
broke, and one of the scale’s batteries was lost. Appellant further maintains that the
chain of custody regarding the crack cocaine was not sufficient because an officer listed .
incorrect information on a chain of custody affidavit. Contrary to Appellant’s
contentions, a chain of custody did not have to be established because the scale was a
non-fungible item. Before it could be admitted into evidence during trial, the scale
simply had to be identified as the scale taken in the search and be in substantially
unchanged condition, and testimony was presented satisfying both of those prerequisites.
However, even if the establishment of a chain of custody was required, the testimony
presented during trial fully established who was in custody of the scale and what
happened to it prior to trial. Likewise, the testimony presented during trial established
the identity of each person who was in custody of the crack coéaine and‘what was done
with it prior to the analysis of the crack cocaine at S.L.E.D. Accordingly, a complete
chain of custody was established in regard to the crack cocaine. For those reasons, the

trial judge did not abuse his discretion in admitting both the scale and the crack cocaine

into evidence during trial. Appellant’s conviction should be affirmed.
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STANDARD OF REVIEW

The reception or exclusion of evidence is a matter left largely to the sound

discretion of the trial judge. State v. Groome, 274 S.C. 189, 190-191, 262 S.E.2d 31, 32

(1980). On appeal, appellate courts give “great deference” to trial judges when reviewing
evidentiary rulings. State v. Torres, 390 S.C. 618, 625, 703 S.E.2d 226, 230 (2010); see
State v. Bixby, 388 S.C. 528, 556, 698 S.E.2d 572, 587 (2010) (“[D]eference is due to the
trial court's admission of the evidence.”). Moreover, an appellate court will not reverse a
trial judge’s decision to admit or exclude evidence absent a clear prejudicial abuse of the

trial judge’s broad discretion in evidentiary matters. State v. Gaster, 349 S.C. 545, 557,

564 S.E.2d 87, 93 (2002); see State v. Douglas, 369 S.C. 424, 429, 632 S.E.2d 845, 847-

848 (2006) (“The admission or exclusion of evidence is a matter addressed to the sound
discretion of the trial court and its ruling will not be disturbed in the absence of a

manifest abuse of discretion accompanied by probable prejudice.”); State v. Kelley, 319

S.C. 173,176, 460 S.E.2d 368, 370 (1995) (“A trial judge has considerable latitude in
ruling on the admissibility of evidence and his rulings will not be disturbed absent a
showing of probable prejudice.”). “An abuse of discretion occurs when the conclusions
of the trial court either lack evidentiary support or are controlled by an error of law.”

State v. McDonald, 343 S.C. 319, 325, 540 S.E.2d 464, 467 (2000).

ANALYSIS

“The ‘chain of custody’ rule is but a variation of the principle that real evidence

must be authenticated prior to its admission into evidence.” United States v. Howard-
Arias, 679 F.2d 363, 366 (4th Cir. 1982). “The ultimate goal of chain of custody
requirements is simple to ensure that the item is what it is purported to be.” State v.

Hatcher, 392 S.C. 86, 95, 708 S.E.2d 750, 755 (2011); see Howard-Arias, 679 F.2d at
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366 (“The purpose of this threshold requirement is to establish that the item to be
introduced, i.e., marijuana, is what it purports to be, i.e., marijuana seized from the ‘Don
Frank.” ). Notably, “[c]ourts have abandoned inflexible rules regardingl the chain of
custody and the admissibility of evidence in favor of a rule granting discretion to the trial
courts.” Hatcher, 392 S.C. at 94, 708 S.E.2d at 754.

On one hand, “the establishment of a strict chain of custody is not required” when

a party seeks the admission of non-fungible evidence during trial. State v. Freiburger,

366 S.C. 125, 134, 620 S.E.2d 737, 741 (2005); see State v. Glenn, 328 S.C. 300, 305,
492 S.E.2d 393, 395 (Ct. App. 1997) (“While the chain of custody requirement is strict
where fungible evidence is involved, where the issue is the admissibilityyof non-fungible
evidence — that is, evidence that is unique and identifiable — the establishment of a strict

chain of custody is not required[.]”); see also State v. Rogers, 361 S.C. 178, 186, 603

S.E.2d 910, 914 (Ct. App. 2004) (“[BJecause the purse is a non-fungible piece of
evidence, chain of custody is not required for its admission.”). Non-fungible evidence is
“evidence that is unique and identifiable[.]” Freiburger, 366 S.C. at 134, 620 S.E.2d at
741. “If the offered item possesses characteristics which are fairly unique and readily
identifiable, and if the substance of which the item is composed is relatively impervious
to change, the trial court is viewed as having broad discretion to admit merely on the
basis of testimony that the item is the one in question and is in a substanﬁally unchanged
condition.” Id. at 134, 620 S.E.2d at 741-742.

On the other hand, a complete chain of custody must be established as far as
practicable when a party seeks the admission of fungible evidence like drugs or a blood

sample during trial. State v. Governor, 362 S.C. 609, 612, 608 S.E.2d 474, 475 (Ct. App.

2005); see Hatcher, 392 S.C. at 95, 708 S.E.2d at 755 (“The State need not establish the
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identity of every person handling fungible items in all circumstances; rather, the standard
is whether, in the discretion of the trial judge, the State has established the chain of
custody as far as practicable.”). However, the proof of the chain of custody need not
exclude every possibility of tampering. State v. Smith, 326 S.C. 39, 41, 482 S.E.2d 777,
778 (1997); see Rogers, 361 S.C. at 187, 603 S.E.2d at 915 (“South Carolina law does not
require testimony as to the exclusion of any possibility of tampering.”). Instead, in order
to satisfy the requirements for establishing the chain of custody, the evidence and
testimony presented during trial must simply not leave to conjecture who was in
possession of the fungible item and what was done with it between its seizure and

analysis. State v. Johnson, 318 S.C. 194, 196, 456 S.E.2d 442, 443 (Ct. App. 1995). “[I]f

the identity of each person handling the evidence is established, and the manner of
handling is reasonably demonstrated, no abuse of discretion by the trial court is shown in
admitting the evidence absent proof of tampering, bad faith, or ill-motive.” State v.
Sweet, 374 S.C. 1, 6, 647 S.E.2d 202, 205-206 (2007). Furthermore, “where there is a
weak link in the chain of custody, as opposed to a missing link, the ques.tion is only one
of credibility and not admissibility.” State v. Carter, 344 S.C. 419, 424, 544 S.E.2d 835,
837 (2001).

In Appellant’s case, the trial judge committed no error in admitting either the
scale or the crack cocaine into evidence during trial. Regarding the scale, the scale was a
uniquely-identifiable item and, thus, constituted non-fungible evidence. Cf. Freiburger,
366 S.C. at 134, 620 S.E.2d 737 at 742 (instructing that a gun is a non-fungible item);
Rogers, 361 S.C. at 186, 603 S.E.2d at 914 (holding that a purse is a non-fungible item);
Glenn, 328 S.C. at 305, 492 S.E.2d at 395 (finding that a porcelain fragment was a non-

fungible item). As a result, a chain of custody did not have to be established before the

35



scale could be admitted into evidence. See Freiburger, 366 S.C. at 134, 620 S.E.2d at
741 (recogniiing that the establishment of a chain of custody is not required prior to the
admission of non-fungible items into evidence). Instead, the scale could properly be
admitted into évidence if it was identified as the scale found during the search of black
Ford Expedition and its condition was substantially unchanged, and Lieutenant Sherfield
satisfied those requirements by identifying the scale as the one he found in the search and
explaining that the only change that occurred to the condition of the scale was that one of
its batteries was missing. See id. at 134, 620 SA.E.2d at 741-742 (instructing that non-
fungible evidence can properly be admitted on the “basis of testimony that the item is the
one in question and is in'a substantially unchanged condition”). For those reasons, the
trial judge committed no error in admitﬁng the scale into evidence during trial. However,
even assuming a chain of custody had to be.established before the scale could be
admitted, the testimony presented during trial demonstrated that Lieutenant Sherfield was
in possession of the scale from the point it was taken during the search to the point it was
introduced during trial and did not leave to conjecture what was done with the scale prior
to trial. See Rogers, 361 S.C. at 187, 603 S.E.2d at 914-915 (“[E]ven if a chain needed to
be established, it had been. At trial, every individual who had possession of the purse,
which contained the slip of paper, testified to having it and denied tampering with it.”).
Accordingly, even if a chain of custody had been required, a chain of custody was
sufficiently established to warrant the scale’s admission into evidence during trial.
Regarding the crack cocaine, testimony was presented during trial establishing the
identity of each person who was in custody of the crack cocaine and whgt was done with
it prior to analysis, which meant a complete chain of custody was established in regard to

the crack cocaine. Specifically, Corporal Vinson testified that he secured the crack
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cocaine after finding it in his vehicle and turned it over to Lieutenant Sherfield, the
lieutenant testified that he secured the narcotics in a locked evidence vault that only he
could access and then delivered the drugs to the evidence intake area at S.L.E.D., and
Agent Smith testified that an evidence technician brought the crack cocaine to him from
the S.L.E.D. evidence intake area before he conducted his analysis. Additionally, Perry
and Yarborough, the other S.L.E.D. employees who handled the crack cocaine, were
specifically identified through the trial testimony. Thus, every individual who handled
the crack cocaine was identified and a full chain of custody was established. See
Governor, 362 S.C. at 613, 608 S.E.2d at 476 (finding fungible evidence should have
been admitted in light of the fact that a complete chain of custody was presented and
noting that discrepancies in the manner in which the evidence was handléd were not a
proper basis for suppression). Furthermore, Corporal Vinson, Lieutenant Sherfield, and
Agent Smith all confirmed that they secured the crack cocaine when it vx;as in their
possession, and Agent Smith stated that the evidence bag in which the crack cocaine had
been sealed had not been tampered with prior to his analysis, which established as far as
practicable that the crack cocaine had not been altered by anyone who handled the drugs.

See Benton v. Pellum, 232 S.C. 26, 33-34, 100 S.E.2d 534, 537 (1957) (* *Where the

substance analyzed has passed through several hands the evidence must not leave it to
conjecture as to who had it and what was done with it between the taking and the
analysis.”  (citation omitted)). For those reasons, the trial judge properly admitted the
crack cocaine into evidence during trial, and any issues with the incorrect information on
the chain of custody affidavit merely impacted the weight of the testimony as opposed to
the admissibility of the crack cocaine. See Johnson, 318 S.C. at 196, 456 S.E.2d at 444

(“The State established a continuous chain of custody through the testimony of all people
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who had control and possession of the evidence. Al-though a discrepancy existed as to the
dates Dailey received the evidence, no evidence was presented to indicate the drugs were
not within the control of identifiable people during the entire time. A reconciliation of
this discrepancy was not necessary to establish the chain of custody, but merely
reflected upon the credibility of the evidence rather than its admissibilitsl.” (erﬁphasis
added)).

In conclusion, the trial judge committed no error in admitting either the scale or
the crack cocaine into evidence because the scale was a non-fungible item and was
specifically identified as the one recovered from the black Ford Expedition and because a
complete chain of custody was established in regard to the crack cocaine, which was a
fungible item. Critically, the testimony and evidence presented during trial regarding the
identity of the scale and the crack cocaine’s chain qf custody ensured that the evidentiary
items were what they were purported to be. See Hatcher, 392 SC at 95, 708 S.E.2d at
755 (“The ultimate goal of chain of custody requirements is simple to ensure that the item
is what it is purported to be.”). Under those circumstances, the trial judge did not abuse
his discretion in admitting the scale and crack cocaine into evidence during trial. See
Sweet, 374 S.C. at 6, 647 S.E.2d at 205-206 (“[I]f the identity of each person handling
the evidence is established, and the manner of handling is reasonably demonstrated, no
abuse of discretion by the trial court is shown in admitting the evidence absent proof of

tampering, bad faith, or ill-motive.”). Appellant’s conviction should be affirmed.
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the l;)wer court be affirmed.
Respectfully submitted,

ALAN WILSON
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Assistant Attorney General
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