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LaMontre Green Tr. 141:12-13. No one expected Green at the Waffle House that night. Tr. 

123:11-19, 166:23-167:3. 

Kya had previously dated Green in middle school, but that ended until they resumed 

dating when she graduated high school; they had a child together when she was nineteen years 

old. Tr. 131:23-132:5, 152:20-153:13. Kya also previously dated Appellant, in between when 

she dated Green. Tr. 132:12-133:24. She testified Appellant and Green "didn't like each other" 

because of her history with both of them. Tr. 134:3-23. 

Kya explained that after Appellant returned, Green came inside the restaurant and "pulled 

[her] up out of the booth," trying to make her leave. Tr. 141:12-17; State's Ex. 2 (Dining Front 

Door) at 1:38:45. Kya refused, and she and Green argued about it. Tr. 141:14-17. Sakasia 

testified she tried to make Kya leave. Tr. 106:15-21. Green then briefly left the restaurant 

before returning. Tr. 153:15-21. He then got in an argument with Chico, who told LaMontre not 

to grab Kya again. Tr. 153:25-154:9, 168:19-22. The Byrams testified they did not hear 

LaMontre threaten anyone, nor did they see him with a weapon that night, although Kya testified 

she did know Green to carry weapons in general. Tr. 113:5-9, 158:5-8, 142:22-25. Appellant 

and Breland then shot LaMontre. Tr. 94:21-23, 157:2-12; State's Ex. 2 (Dining Front Door) at 

1:39:50. Sakasia testified Appellant shot LaMontre initially, perhaps two times, then Charles 

Breland kept shooting him. Tr. 94:23-95:8, 117:2-10. 

Kya was so drunk that night, that when the police arrived, she was "still out of it" and did 

not talk to them. Tr. 159:2-5. Sakasia was also drunk and could not recall details of the night 

after they left the bar, except essentially what she could see on the Waffle House recordings. Tr. 

124:15-17. 
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circuit judge invaded that province, and undertook to advise the jury how they might weigh the 

testimony ... it undoubtedly was a violation of both of the letter and spirit of the constitution." 

State v. Mitchell, 56 S.C. 524, 35 S.E. 210,213 (1900). 

Long ago our Supreme Court affirmed the trial court's refusal to instruct the jury that they 

"are not bound to take everything [the witness] may say as true, unless they do believe with good 

reason that he is telling the truth." State v. Anderson, 24 S.C. 109, 114 (1886). It reasoned this 

charge would have been an unconstitutional comment on the facts: 

In view of the very stringent provisions of our constitution, which 
forbids the judges from charging juries 'in respect to matters of 
fact,' we cannot say there was any error in refusing to charge in the 
language of the request. The jury were properly told that they 
were 'the sole judges of the credibility of the witnesses,' and it 
would have been an invasion of their exclusive province if the 
Circuit Judge had gone further and undertaken to instruct them as 

to the kind of reasons which ought to influence them in reaching a 
conclusion as to a question of which they were the sole judges. 

Anderson, 24 S.C. at 115. The charge given here did precisely what Anderson sought to avoid: it 

charged the jury with "the kind of reasons which ought to influence them" in determining 

credibility. The trial court went further than is permitted or necessary, and in doing so it was 

likely to influence the jury on a question of which it was the sole judge. 

Telling the jury it should consider certain factors when evaluating the credibility of the 

witnesses is not materially different from instructing it a sex crime victim's testimony does not 

need to be corroborated, an instruction more recently invalidated. See State v. Stukes, 416 S.C. 

493, 787 S.E.2d 480 (2016). In both cases the court has instructed that certain factors have 

weight when evaluating credibility. Even by merely drawing attention to these factors in this 

way, the court has commented on the facts. See Stukes, 416 S.C. at 499, 787 S.E.2d at 483 ("By 

addressing the veracity of a victim's testimony in its instructions, the trial court emphasizes the 

weight of that evidence in the eyes of the jury."). By expressly telling the jury it "should" 
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is saying. What she is saying is LaMontre was leaving. She never 
saw him pull a gun. That can be corroborated based on what you 
saw in the Waffle House video. She is credible. She is believable. 
But, ultimately, you get to decide. 

397:10-16. The solicitor immediately continued said nearly the same thing in support ofKya's 

testimony, directly contrasting it with Appellant's. Tr. 397:17-398:10. This commentary almost 

perfectly matched the direction given by the trial court, and that made it all the more likely to 

influence the jury into doing as instructed, leading it to disbelieve Appellant's testimony. 

The solicitor also extensively challenged Tyreece's credibility, and she did so in ways 

directly connected to the improper charges. Thus, the trial court's instructions could have pushed 

the jury into accepting the solicitor's argument. If the jury disbelieved Tyreece, it was likely to 

conclude Green had not, in fact, made aggressive movements toward his gun at the time of the 

shooting, or that Appellant could not have seen or known that Green had a gun. Tyreece testified 

he saw a gun magazine in Green's waistband after Green entered the Waffle House a second time 

immediately prior to the shooting. Tr. 377:4-13. This was the only evidence-other than the 

fact Green did have a gun on his person-corroborating Appellant's testimony she saw Green 

reach for his weapon at his waistband,4 Tr. 345:1-23. In this way then, if the jury concluded 

Green was a liar, it might have also been more likely to conclude Appellant was lying as well 

because she gave similar testimony. It is "entirely conceivable" the jury found self-defense did 

not apply because of this charge. Belcher, 385 S.C. at 612,685 S.E.2d at 810. 

In closing the solicitor repeatedly pointed to some of Tyreece's purported prior statements 

and called him a liar the jury should not believe. Tr. 396:5-21, 401:5-7, 401:21-23, 412:19-22. 

4 Although both Byrams testified they did not see Green with a weapon, Appellant was 
positioned in the seat closest to Green at the time of the shooting, Tr. 345:7-16, and thus had a 
better view than either of them. 
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The solicitor called him a liar based on these claimed prior inconsistent statements, even though 

Tyreece attempted to explain the matter and this evidence should have been relatively 

unimportant. Specifically, first, while cross-examining Tyreece, the solicitor challenged his 

earlier testimony he was not related to Appellant: 

Q: Mr. Green, do you remember meeting with me and Ms. 
Pinckney. 

A: Yes, ma'am. 

Q: Do you remember telling us that Jardin was your cousin, a 
distant relative? 

A: I told you -- I told yall she was my friend. 

Q: You told us that she was your distant relative. 

A: Yes, ma'am. 

Q: Well, then why did you lie to us if she ain't? 

A: Because she's just a friend. I call everybody my cousin friends. 

Q: Okay. But you didn't tell us that you call everybody your 
cousin friends. So you lied to me? 

A: I didn't lie. If you would've asked me, I would've told you. 

Q: No. I asked you, and you told me that she was your cousin. 
But today you're telling us that she ain't your cousin. So you done 
lied? 

A: No, ma'am. 

Q: Okay. Now, the other part that you said that you told us about 
is you seeing this gun. You didn't tell us you saw no gun on 
LaMontre Green. 

A: Because y'all didn't ask me no further questions after y'all ---

Q: I asked you all kinds of questions. You never told me you saw 
no gun on LaMontre Green. You told me you blacked out and 
didn't see nothing. You don't remember that? 

A: That was after the shooting. 
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case, and it was always going to boil down to a credibility contest-one that should have been 

uninfluenced by the trial court. "[G]iven the centrality of the issue of credibility in this case," 

this Court should not find the error harmless beyond a reasonable doubt. State v. Witherspoon, 

418 S.C. 641,643, 795 S.E.2d 685,686 (2016). 

IV. Pursuant to State v. Orr, 128 S.C. 279, 122 S.E. 771 (1924), an unconstitutional
comment on the facts can be raised on appeal for the first time because it is a
limitation on the judicial power itself.

Admittedly, Appellant's trial counsel did not object to the given charges.5 However, 

Appellant asserts the general issue preservation requirement does not and should not apply to a 

trial court's unconstitutional comment on the facts. This is in part because article V, section 21 

of the South Carolina Constitution is clear such comments are outside of the judicial power to 

make: "Judges shall not charge juries in respect to matters of fact, but shall declare the law." 

This provision "prohibit[s] courts from commenting to the jury on the facts of a case." Stukes, 

416 S.C. at 499, 787 S.E.2d at 483. "Accordingly, it is not within the province of the court to 

express an opinion to the jury on its view of the facts." Id.; see generally Norris v. Clinkscales, 

47 S.C. 488, 25 S.E. 797 (1896) (providing a detailed analysis and history of the then-newly 

adopted strict prohibition on charging the facts in any way and explaining the effect of its 

amendment from a prior version in which trial courts could "state the testimony"). 

In State v. Orr, 128 S.C. 279, 122 S.E. 771 (1924), the Supreme Court recognized the 

importance of this rule and its place in the constitution of our state. 128 S.C. at 280, 122 S.E. at 

771. Thus, the Court held a challenge concerning the "constitutional prohibition as to a charge

on the facts" need not be raised below to be challenged on appeal. 128 S.C. at 280, 122 S.E. at 

5 There was no charge conference on the record. Tr. 368:5-369:7. 
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