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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)y THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NUMBER 09-CP-07-00036
) -
MADELEINE R. ARATA AND )
KENNETH C. ARATA )
)
Plaintiffs, )
)
V. : ) Summons
) (A Jury Matter)
VILLAGE WEST OWNERS’ )
ASSOCIATION, INC., d/b/a VILLAGE )
WEST HORIZONTAL PROPERTY )
REGIME, )
)
Defendant. )
)

TO THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED AND REQUIRED to answer the Complaint in this
action, a copy of which is hereby served upon you, and to serve a copy of your Answer to the said
Complaint on the Plaintiffs or their attorney, Jack D. Simrill, at his éfﬁce at 2 Corpus Christie
Place, Suite 200, P. O. Box 5681, Hilton Head Island, South Carolina 29938, within thirty (30)
days after the servic;e hereof, exciusive of the day of such service, and if you fail to answer the
Complaint withiﬁ the time aforesaid, the Plaintiffs in this action wiH apply to the Court for the
relief prayed for in the Complaint.

Dated ét Hilton Head Island, South Carolina, on the 17th day of December, 2008.

A
e D. QQM&
CK D. SIMRILL
Kttorney for the Plaintiffs
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NUMBER: 09-CP-07-00036
)
MADELEINE R. ARATA AND )
KENNETH C. ARATA )
)
Plaintiffs, )
)
\2 : ) COMPLAINT
_ : ) (A Jury Matter)
VILLAGE WEST OWNERS’ )
ASSOCIATION, INC., d/b/a VILLAGE )
WEST HORIZONTAL PROPERTY )
REGIME, )
)
- Defendant. )
)

The Plaintiffs, complairﬁng of the Defendant, allege:

. FOR A FIRST CAUSE OF ACTION
(For Relief from Judgment or to Set Aside Judgment)

1. . The Plaintiffs, Madeleine R. Arata and Kenneth C Arata, (hereinafter together
the Aratas) are citizens and residerits of the County of Beaufort, State éf South Carolina.

2/ ‘The Aratas are the owners of Unit #6 of Village Wgst,Ho;izontal
Property Regime in the Spiﬁnaker Building which is not one of the buildings for which an
action against the contractor and architect of the Clipper, Schooner Galleon and Flagship
buildings in Village West Horizontal Property Regime for negligent design and construction of
the Property was brought and settled for Seven Million Two Thousand Five Hundred and No/100
(87,200,500.00) Dollars.

3. | The Defendant, Village West Owners’ Association, Inc., d/b/a Village West |

N

Horizontal Property Regime, (hereinafter, Village West) is a condominium association duly
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created under and existing as a horizontal property regime under the Horizontal Property Act,
S.C. Code Ann. §27-31-10 et seq. (1976) operating in the County of Beaufort, State of South
Carolina.
4. This is an independent action authorized by Rule 60 of the South Carolina
Rules of Civil Procedure for relief from the judgment of the Honorable Jackson V. Gregory in
Case No 05-CP-07-475 asséssing a deficiency against the Plaintiffs in a lawsuit against the
contractor and architect of the Clipper, Scﬁooner Galleon and Flagship buildings in Case No. 97-
CP-‘O7-17‘38, of which the Spinnaker building was not a part, or in the alternative to set aside the
‘judgment for fraud upon the Court for withho'ldi'ng from the court evidence that the
recongtructiofx and repair of damage to the Clipper, Schooner Galleon and Flagship buildings was
from both defective construction and Hﬁrricane Floyd, a césualty, to both the Units and to the
common elements rather than as a result of defective consn'uctidn only of the common elements
as contemplated by Article X(1) of the By-Laws of Village West, the cost of which is treated as a
‘common expense. The true facts were kndwn to the Village West’s afchitect and to fhe Board
‘who authorized thé reponstruction.
5. On about February 22,2005, Village West filed a mechanics lien against the
Plaintiffs Unit #6 in the S'pinnake; Building the for Six Thousand Two Hundred Ninety-Four
- and No/100 ($6,294.00) Dollars as part of a Thirty-Four Thousand Four Hundred Seventy-Five
and No/ 100 ($34,475.00) Dollars rebuilding fee assessment to cover the deficiency in the
settlement of the suﬁ against the Contractor and architect of the Clipper, Scﬁooner Gall¢on and
Flagship buildings for negligent design and conétrucﬁon of the Property.

6. . On or about March 16, 2005, Village West sued Plaintiffs in Case No 05-CP-07-
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475 for Nine Thousand Six Hundred Fifty-Six and No/100 ($9,656.00) Dollars as part of the
Thirty-Four Thousand Four Hundred Seventy-Five and No/100 ($34,475.00) Dollars rebuilding
fee assessment to cover the deficiency in the settlement of the suit for negligent design and

- construction of the Clipper, Schooner Galleon and Flagship buildings.

7. Contending that the reconstruction and repair was only to the cbrnmon elements,
Vililage West brought Case No 05-CP-07-475 pursuant to Article X(1) of the By-Laws which
provides “Insurance proceeds paid on account of loss or damage to the Common Eiements only
shall be‘ held in the same proportion as the undivided interests in the Common Elements which
are appurtenant to each of the Units” and the proceeds were held and the deficiency assessed
against all Unit owners in the same proportion as the undivided interests in the Common
Eleﬁents which are appurtenant to‘each of the Units.

8. On January 16, 2006, Judge Jackson V. Gregory granted summary judgment in_
favor of the Village West against the Plaintiffs for Thirty-Four Thousand Four Hundred Seventy-
Five and No/ 100 ($34,475.00) Dollars as the Plaintiffs’ alleged pro-rata share of the deficiency in
the same proportion as the undivided interests in the Cbmmon Elements which are appurtenant to
“ cach of the Units, plus late charges of $3,626.42 as of January 1, 2006 , per diem of $19,139 and
attorney’s fees of $13, 604.29. | |

9. The Court of Appeals affirmed the decision of the low;:r céurt on January 11,
2007, ruling- “[a]ll maintenance, repair and replacement to the common elements as defined in
the Master Deed, fhe painting and decorating of exterior doors and exterior window and:sash and
the. Qashing éf exterior glass shall made by the [Regime’s ] Board [of Directors] and be charged

to the Unit owners as a common expense.”



10.  On August 24, 2007, more than eighteen (18) mqnths after the Aratas’ motion
under Rule 59(e), whilg: a Petition for Writ of Certiorari was pending after the Court of Appeals -
decision in Case No.05-CP-07-475, Village West’s then attorney notified Plaintiff’s attorney that

/
he had a box of records crammed in a banker’s box relevant to Village West v. Aratas, Case No.
05-CP-07-475, which had not been disclosed to the Aratas during the pendency of the action in
the lower court. These records included a Village West H. O. (Homeowners Association) Hilton
Head Island, SC’ Hurricane “Floyd” Damage Report which is attached hereto and incorporated by
reference as Exhibit A; a July 28, 1998 Letter from Thomas J. Carlson, Vice President of
Calibogue Construction Company, Inc. to Mr. Petér J. Sherratt, AIA, giving a prelimiﬁary
estimate of costs of repairs to the Clipper building of $92,700.00, which is attached hereto and
incorporated by reference as Exhibift B, and an August 12, 1998 Village West Partial Scope and |
Preliminary Forensic Investigati_qns, Unité 30, 32, 38. 40, 46, 48, 54, which is attached hereto and
incorporated by reference 'as Exhibit C.

11.  Estimates of needed repair in Exhibit B included those for wall framing
components, insulation and interior drywall, interior painting of new Windows and interior trim
and, in Exhibit C, replacement of 4 window systems (12 window units) and interior repairs
| ‘within .the respective Units.

12.  Plaintiffs are informed and believe that if Exhibits A,B,and C ﬂad beenin
evidence it would have changed the outcome of the rulings in the 16wer and appellate court’
which were based upon express findings that there was no “casgglty” and the reconstruction and
repairs were only to the common elements.

13.  Article IX provides “[i]n the event of a casualty loss or damage to the Property,



the Board of Directors shall be responsible for applying the proceeds of all casualty insurance to
the repair or reconstruction of the Property in accordance with the prox}isions of this ARTICLE

14, : Article X(2) under Article X Insurance Trust provides “[i]jnsurance
p;oéeeds paid on account of léss_théll all of the Unats, when the damage is to be restored, shall be
held for the benefit of Unit Owners of the damagea Units and their respective Mortgagees in
proportion to the costs of repairing each damaged Unit” and Article IX (3) prov‘id;sl“[i]f the
insu;ance proceeds paid to the Board are insufficient to cover the cost of reconstruction, the
deficiency shéll be paid by a special assessment by the Unit Owners whose Units are being
reconstructed or repaired in proportion to the damage dqne to their respective Units.”

15. ‘ S. C. Code Ann.§27-31-260 (2007) provides in pertinent part, “[w}here the
property is not insured or the insurance ‘indemnity is insufficient to cover the cost of
reconstruétion, the rebuilding costs shéll be paid by all the co-owners directly affected by the
damage, in proportion to the value of their respective apartments, or as may be provided in thé
bylaws; and if any one or more of those composing the minority Ashall refuse to make such
payments, the -niajority may proceed with the reconstruction at the expeﬁse of all the co-owners
benefitted thereby...” (Emphasis added)

16 Plaintiffs are informed and believe that because of the foregoing, the judgment of

the Honorable Jackson V. Gregory should be set aside or not have prospective application.

FOR A SECOND CAUSE OF ACTION
(Fraud and Deceit)

17.  The allegations of the First Cause of Action are realleged here and incorpdrated by



reference as fully and effectively as if set forth here verbatim.

18. Edv}ard E. Bullard was the duly appointed, authorized and acting \attorney and
agent of Village West in trial of Case Né 05-CP—O7-475 in the lower court anci on appeal and at
all times alleged herein acting within the scope of his agency and authority.

19.  Both in the prosecution of the case in the lower court and on appeal in the Court
'»of Appeals, Edward E. Bullard, agent of Village West, represented that the repair and
reconstruction to the Clipper, Schooner Galleon and Flagship buildings was to correct damage
only to the Common Elements solely as a result defective construction and not from a “‘casualty”
within the meaning of Village West’s By-Laws and Master Deed.

20.  Said representations were false, material, known to have been false when made,
made with the intention that it be acted u;ﬁon by the Aratas, who were ignorant of their falsity and
having a right to rely on the truth of the representations, did so rely, were deceived thereby and
sustaihed damage as a direct and proximate result thereof. |

21.  Plaintiffs, relying on the allegations of the Village West’s Complaint and the

contentions of counsel that reconstruction and repair ilad been only to correét defective
construction of the Common Elements, did not seek by discovery evidence of the Property
reconstructed and the causes of the damage prior to Village West’s motion fbr.summary judgment
aﬁd nothing in the record indicafed what part of the Property was actually repaired or the cause of
the damage other than as alleged in the Complaint.

'22.  Village West, acting though its duly a_uthorized and acting agent, fraudulently
concealed from the Aratas and the Court that the réconstruction and repair to the Clipper,

Schooner Galleon and Flagship buildings was to reconstruct and repair damage from Hurricane
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Floyd as well as from defective construction of the Units and tﬁe Common Elements appurtenant
to the ﬁnits and falsely repreécnted that the reé:onstmction and repair was to correct damage only
to the Common Elements solely as a result defective construction and not from a “casualty”
within the meaning of Village West’s By-Laws and Master Deed and that Article X(1) of the By-
Laws which provides “Insurance proceeds paid on account of loss or damage to the Common
Elements oﬁly shall be held in the same ﬁroportion as the undivided interests in the Common
Elements which are appurtenant to each of the foits” applied.
23.  Asaresult of the fraudulent concealment and frauduleﬁt representations of Village
West by its duly authorized agent ac.t-ing Withir; the scope of his agency, Plaintiffs were uﬁable to
establish at the summary judgment stage that the damage repaired was to the both the Units and
. the Common Elements and thét Article IX(1) and (2) of the By-Laws which provide in pertinent
part respectively, “[t]_hé Board of Directors shall promptly obtain estimafés of the cost to restore
the damagéd property to its condition before the casualty occurred....” and “[i}f the insurance
proceeds paid to the board are insﬁfﬁcient to cover the cost of reconstruction, the deficiency shall
“be paid as a special assessment by the Unit Owners whose units are being restored in proportion to -
the damage done to their Ar‘espective units.”
24. Asa directland proximate result of Village West’s fraudulent representations and
fraudulent concealment Village West Was granted summary judgement against the Aratas for
' Thirty-Four Thousand Four Hundred Seventy-Five and No/100 ($34,475.00) Dollars"as the
- Plaintiffs’ alleged pro-rata share of the deficiency in the same propbrtion as the undivided
interests in the Co‘;nmbn Elements which are appurtenant to each of the Units, plus late charges of

$3,626.42 as of January 1, 2006 , per diem of $19,139.00 and attorney’s fees of $13, 604.29 and
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the Aratas have been damaged in the amount of Seventy-One Thousand Eight Hundred Forty-Four
and 71/100 ( $71,844.71) Dollars and such other and further per dierri, costs and fees that have
been assessed against them.

FOR A THIRD CAUSE OF ACTION
(Accounting)

25.  The allegations of the First and Second Cause of Action are realleged here and
incorporated by refgrence as fully and effectively as if set forth here verbatim.

26.  The Ara’;as posted a bond in the amount of Seventy—Fi\"e Thousand And No/100
($75,000.00) Dollars in connection with an appeal from the January 16, 2006 summary judgment
order of Judge Gregory.

27. The Plaintiffs are informed and believe that when the Remittitur was fﬂed in the
office of the Clerk of Couﬁ in the lower court aftér the decision 6f Judge Gregory was affirmed,
the full amount of theA bond plus earned interest was paid over to Village West’s then attorney,
Edward E. Bullard.

28.  Village West’s then attorney was the duly appointed and acting agent and
attorney of the Defendant, Village West and at all times alleged herein its duly authorized and
acting agent. | |

29. Upon the granting of relief from the Fifty-One Thousand Six Hundred Foﬁr and
29/100ths ($51 604.29) Dollars Judgment plus post }udgment interest and the cost of the appeal
1nclud1ng the One Thousand and No/100ths ($1,000.00) Dollars attomeys fee authorized by South
Carolina Appellate Court Rule 222, Plaintiffs are informed and beheves that the Plaintiffs are

entitled to a full and complete 4accounting for the amount of the $75,000.00_ bond.
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WHEREFORE, The Plaintiffs pray:

(1) on their first cause of action, for.an Order granting the Plaintiffs’ relief from the
Judge Gregory’s Seventy-One Thousand Eight Hundred Forty-Four and 71/100 ( §71,844.71)
Dollars judgment and such other and further per diem, costs and fees that have been assessed
against or in the alternative that said judgment be set aside for fraud upon the Court;

(2)  ontheir second cause of action, the Aratas demand for judgment for Seventy-One
Thousand Eight Hundred Forty-Four and 71/100 ( $71,844.71) Dollars and such other and further
per diem, costs and fees that ha%re been assessed against them and for judgment for the cosfs,
expenses and Vattorney’s fees expended'in defending the éction and prosecuting the appeal and
Writ of Certiorari in an amouﬁt to be determined at trial and for punitive and exemplary damages
in ‘an amount to be determined at trial;

(3)  on their third cause of action, Plaintiffs pray for a full and complete accounting for
the full amount of the $75,000.00 bond plus interest at the legal rate to date;

(4) for such other relief as the Court may deem just, equitable and proper.

PLAINTIFFS DEMAND A JURY TRIAL OF THE LEGAL ISSUES

Jack D. Simrill

P.O. Box 5681 A
Hilton Head Island, SC 29938
(803) 785-2134

Attorney for the Plaintiffs .

December 17, 2008

-
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STATE OF SOUTH CAROLINA ) _
) VERIFICATION
COUNTY OF BEAUFORT ) ’

PERSONALLY APPEARED before me, Madeleine R. Arata, who on oath said that
she has read the foregoing Complaint and the allegations therein are true of her own
knowledge except those matters alleged upon information and belief and, as to those, she

believes them to be true.

SWORN to before me this ISZ’ Y

/’7%/4/21%& £ (il
day of (Zesyeeist, 2008. 0
X et o Pt L

(yry Public for S. C.
y Commission Expires: &7/ =/ 6~/ /

11



ASSOCIATION, INC. D/B/A VILLAGE
WEST HORIZONTAL PROPERTY
REGIME,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NUMBER: 09-CP-07-00036
)
MADELINE R. ARATA AND )
KENNETH C. ARATA, )
- )
Plaintiffs, )
)
V. )
) AFFIDAVIT OF RAY DOWLING
VILLAGE WEST OWNERS’ )
).
)
)
)
)
)

PERSONALLY appeared before me the undersigned, who, after first being duly sworn,
deposes and states:

1. My name is Ray Dowling and I live in Bluffton, South Carolina.

2. In1999 I woried for SPM Defender, Inc. which was the company that was the
property manager for Village West Horizontal Property Regime (“Village West”).

3. On Septembe:r 17, 1999, the day after Hurricane Floyd passed by Hilton Head
Island, South Carolina, I invéstigated thé extent of damage caused to the buildings at Village
West.. Copies of the Damag_eControl Ipcident Report and Hurricéne Floyd Damage Report I
prepared in connection with the investigation are attached hereto as Exhibit “A”.

4. I was the persén responsible for coordinating the repafr work for the- damage
caused by Hurricane Floyd. .._All of the damage which was céused by Hurricane Floyd, which

mainly consisted of replacement of roof tiles, repairing a decorative metal chimney, repairing a

12



rubber roof membrane, and réplacing shutters that had blown off, was repaired shortly after the
stofm. Copies of a Memo from me to Atlantic Coast Specialist dated November 18, 1999
directing it to commence the roof répairs, and Village West’s Genéral Ledger for October 1, 1999
to October 31, 1999, showing the payment of various repair bills, are attached as Exhibit “B”.

5. The bills for ihe cost to repair the damage caused by Hurricane Floyd were paid
out of the general operating account of Village West Owners’ Association, Inb. and there was no
special assessment to the property owners to cover the cost of these repairs.

FURTHER AFFIANT SAYETH NAUGHT.

Ray Dowling v

SWORN TO BEFORE ME THIS
23r¢ DAY OF MARCH, 2012

Notary Public for the State of South Carolina
My Commission Expires: /) / s / f; 8
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B | ‘ EXHIBIT "B" TO AFFIDAVIT

VOO at 09:49:33.19
' o © o Ville Webt

AecountlD Dm T ne . Cradii
Account Description - Referencs Jmi “ M“""“"" _ ‘ M‘ m Cmdiumt Balarce

43344 1071499 g i i A . :
Tastorel ¥ Beginning Bumce N 4,419.12
}?’;’{33 P Attistic Landscape « Septatrvice 350.00
1017/9% 131 Artlati - i '
Nis _ cpndaoape Octservuf’ 700,00
Current Period Change 1,050,00 ' 1,050.00
10121199 Ending Balance ' ' 846912
43354 10/!/99 Beginning Batance — 18,9874
General Mnmmmn . JEPVUPVE J et e M--—-“"/ . §,98703,
10/1199 3] L&Hlns\llaﬂon,ILC R.cplaoe - 25000 . '
746428 chmm%]s; mchlmneyw ' : P

1015199

Qot99

10/5/99 14.66

Oct99

10/5/99 1701

Oct99

10/5/9% 5.58

Qot99

10/5/99 4.73

Oct99

10/5/9% 182

Ot99

10/5/99 ) 3.00

?3359199 PJ w.;wme Capetﬂeen 32-0 29620

9989 - aften soper backaup ;

10/25/59°  BJ Classic Fends - mp!eﬁng gate $50.00

746418 install %

[0/26/99 o] Seawm minb\m Seawaish- 12178
olnaber, Setergem & ) .

20109457 _
1027199 P Homo Depht - hsmunm & 24.68
382/803148 ,
3(3)/17 )2 Pxpetﬂmhlng « pewer back-up . 290.00
jop8m9 P Ray Dowling/Pesty Coati - Petly 168.54
102899 cash reintuyise expouscs
Cureat Period Change : 3,183.17 ' 318317
10131199 Ending Balanes 12,4020
43414 10/1/99  Boginning Balsnoe : : . ‘ 83538
Blevators ’ ' : S
) 10/1/99 ] Thysm Dovaet Elevaor 750,13
15003 . . Company - Elevator service from
- 10-1-99to 10-81:99 - Hilton
10/1/99 ] Thysaen Dover Rlevstor , 17129
19004 Compan% Hlevatsr Service fom
10-1-99 o 10-31:99 - Spinnsker
waike P Thisses Daver Elevator 442,00
23013 Company « Blevatompaxr :
Curtent Period Chanse 1,363.42 1,363.42
op1e9 Ending Balanse - 10,298.80
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STATE OF SOUTH CAROLINA

ASSOCIATION, INC. D/B/A VILLAGE
WEST HORIZONTAL PROPERTY
REGIME, '

Defendant.

) IN THE COURT OF COMMON PLEAS
) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CASE NUMBER: 09-CP-07-00036
: : )
MADELINE R. ARATA AND )
KENNETH C. ARATA, )
. )
Plaintiffs, )
)
V. ) .
) AFFIDAVIT OF THOMAS J. CARLSON
VILLAGE WEST OWNERS’ ) :
)
)
)
)
)
)

PERSONALLY app;ared before me the undersigned, th, after first being duly swormn,
déposes and states: | |

i. . My name is Thomas J. Carlson. Iam President of Calibogue Constrﬁction
Company, Inc. Calibogue Co_ﬁstruction Compaﬁy, Inc. is a general contractor licensed by the
State of South Carolina. Ou1i office is located at 102 Wappoo Creek Drive #9, Charleston, South
Carolina. | |

2. I have worke:i extensively in investigating the cause of damage to buildings and
homes and assessing the hﬁecéassa'ry scope of repairs in connection therewith. A copy of my
Cirriculum Vitae is attached ilereto as Exhibit “A”,

3. In the 19905 and early 2000s I did work for Village West Owners’ Association,
Inc. assessing the cause of d_aimage to the buildings in its horizontal property regime (“Village

West”) in connection with construction defect litigation it brought against the original general

16 -



contractor and othefs. As part of this work I engaged in forensic _inves‘tigations, and performed
protdtype repairs to assist in determining the full extent of damage to yarious buildings at Village
West. [ also performed other repair work on the buildings at Village West. A chronology of the

- work I did for Village West is‘ attached hereto as Exhibit “A”.

4. At no time did-Calibogue Construction Compaﬁy, Inc. perform any work .to'repair
damage to the buildings at Village West caused by Hufricain'e Floyd or any other casualty. All of
our work was associategi wifh either the ccz;nstruction defect litigation énd/o‘r repairing damage
caused by defective construction. |

5. After the second defective construction case that involved four of the five
buildings at Village West wzs resolved, my company was not hired by Village West to complete
all of the repairs that were ne%eded. :

FURTHER AFFIANT SAYETH NAUGHT.

CALIBOGUE CONSTRUCTION COMPANY, INC.

By: ZL@#ZA?J?@SI_
: ThomasfJ. Carlson, Président :

SWORN TO BEFORE ME THIS
23/ DAY OF MARCH, 20} 2

[< cOR<
Notary Public for the St‘atept'.' South Carolina
My Commission Expires: {3 } ¢ / 20 /g)

17



EXHIBIT "A" TO AFFIDAVIT

- ' Page 10of 3
THOMAS J. CARLSON
646 Pawley Road
‘Mt. Pleasant, South Carolina 29464
‘ E-mail: calbogue2@aol.com
Office Phone: (843) 762-9600 : Office Fax: (843) 762-0230
Res. Phone: (843) 971-6681 Res. Fax: (843) 971-5924

CONSTRUCTION EXPERIENCE:

Engaged in construction management since 1963, including construction consulting, construction
estimating, project management and executive administrative positions.

e New construction projects include single family and multi-family homes, mid-rise and
high-rise apartments, condominiums and commercial buildings.

e - Renovation and Restoration projects include:
Single and multi-family units, low-rise and mid-rise condomlmums hotels, apartments,
commercial and public facility buildings and hotels:
"' Hurricane Damage Repairs
Water Intrusion Repairs
Structural Repairs
Stucco Repairs
EIFS Remediation
Siding Repairs
Window Replacement
Roofing Repairs and Replacement
Structural Concrete Balcony and Walkway Repairs and Waterproofing
Masonry Veneer Repairs
Historical Renovations and Repairs

e Horizontal construction projects experience includes: Multi-Family, Commercial and
Single-Family Site  Development; Excavatien and Mass Grading; Asphalt and Concrete -
Highway Projects; Ur‘lderground utility work, Structural concrete bridges; and, Golf Course
Construction. :

Also, engaged in construction consulting and expert witness work since 1990 involving single and
multi-family residential buildings hotels, commercial and condominium building evaluations for
banks, insurance companies, sureties, contractors, subcontractors, owners, archltects manufacturers
and attorneys.

e Consulting work includes expert witness work involving water intrusion problems, termite

problems, waterproofing, siding, windows, stucco, EIFS problems, roof problems, general
building envelope diagnostic evaluations, and construction deficiency/damage claim

estimating.
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EXHIBIT "a" TO AFFIDAVIT

RESUME OF THOMAS J. CARLSON Page 2 of 3

WORK HISTORY:

1984-Present: President and CEO of Calibogue Construction Company, Inc., General

1974-1983:

1972-1974:

1971-1972:

1963-1971:

Contractor, Charleston, South Carolina. Responsibilities include general
administration, project management and estimating for new single family

- construction, multi-family and commercial restoration projects in South

Carolina and North Carolina. Remediation and Restoration projects ranged in
value up to $9,000,000.

Vice President of Erikson & Wilber, Inc., General Contractor, Aspen, Colorado.
Responsibilities included general administration, estimating and project
management of single-family construction, multi-family and commercial
projects in the Western slope of Colorado and the San Francisco Bay area.

Manager of Development and Assistant to the President for Baird & Warner,
Inc., Chicago, Illinois. Baird & Warner is a real estate sales, management and
development company. Responsible for all phases of development, planning
and construction on in-house projects, including the completion of the Campus
Green project (54 townhouses), interior finishes and improvements for the
conversion of a rental shell building to a condominium project at 200 East
Delaware Condominiums, a 35-story high-rise in Chicago, Illinois.

Building Systems Housing Corporation, Cleveland, Ohio; as Project Manager
for construction of Campus Green Apartments in Chicago, [llinois.  The
Campus Green Apartments project included two 12-story post-tensioned
concrete dpartment buildings (360,000 SF) and two post-tensioned parking
garages (120,000 SF) at a construction cost of $6,500,000. All concrete work
was self-performed on this project.  Responsibilities included design
coordination, scheduling, estimating and full-time project management on site.

Milhurn Brothers. Inc.. Mt. Prospect. Illinois. Responsibilities from 1963 —
1066 included seasonal field suvervision of structural concrete. utilitv and

FUTHL THIUG 10100, LIOIU UJ1VICUL IUANAECHIIULIL. UGIO CLIRIMOGGL LR 1VL JUULIG vl -~ -

. . - . L ~ . T e K1 . - -
MEAITAnto ArA Anfirn oty AT MAcvInoe ONA T Aavrainnenmant el anic
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EXHIBIT "a" TO AFFIDAVIT

RESUME OF THOMAS J. CARLSON Page 3 of 3

EDUCATION:

3/67-6/69 DePaul Uriiversity, Chicago, Illinois
Graduate study toward M.A. in Philosophy

9/61-6/66  North Park University, Chicago, Illinois

Degree: B.A. — Major: Philosophy = Minor: English
Scored in 96% of Quantitative Graduate Record Exam.

PROFESSIONAL ORGANIZATIONS, ASSOCIATION AND RECOGNITIONS:

e Unlimited General Contractor’s License in SC and NC
* Construction Specifications Institute

¢ International Concrete Repair Institute
Board Member for Carolina Chapter ICRI in 2000

e Waterproofing Contra?ctor’s Association, Inc.
e International Code Council
o Community Association Institute

. Speaker at CAI National convention, Washington, DC, October, 1998
“EIFS Inspection for Property Managers”

e Speaker at CSI Chapter meeting, Charleéton, SC, November, 1998
“EIFS Diagnostic Inspections” ‘

» Speaker at ICRI Carolina Chapter Fall Meeting, October, 1999
“Barrington Project Repairs Case Study/Key Elements to a Successful Repair Project”

e Applicator and Construction Credentials for:
- STO Concrete Restoration Materials
- STO EIF Systems
- Sonneborn Waterproofing and Sealants
- Vulkem Mameéco Waterproofing and Sealants
- USG Durock Wall Systems
- Lindal Cedar Homes .
- NAHB Research Center EIFS Remediation Seminar

¢ Master Certificate in Masonry Repairs from World of Concrete

e Master Certificate in Concrete Repairs from World of Concrete, January 2002
, 11/11/06
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REMINDER
To: Village West HPR Homeowners
From: - Jaime Fenstermalq‘er, Agent for Village West
Date: December 6, 2004
Re: Rebuilding Fees

“There is less than one month !\eft to take advantage of the dxscount offered for early payment of’
your rebuilding. fees

?.
!
i

If you pay th‘e rebuilding fees.'gin full by December 31, 2004, then::'

* Payment Due by 12/31/04:
2 Bedroom : $29,274.00
3 Bedroom o $34,475.00

g .
If you do not pay the rebuilding fees in full by 12/31/04, your monthly 2005 regime fee is:

Payment Due on the 1% of Each Month and
Must be Received by the last day of Each Month:
_3 ~ (1/1/05 — 12/31/05)

2 Bedroom ‘ Reg%ime Fee $365.00 + Rebuilding Fee $2,490.00 = $2,855.00
3 Bedroom _ Reg}me Fee $430.00 + Rebuilding Fee $2,932.00 = $3,362.00
PAYMENT COUPONS:

Within the next couple of weeks, you will receive monthly payment coupons. The payment

coupons will itemize the monthly rebuilding fee and the monthly regime fee. Please adjust the total

-amount due per month accordingly if you opted to pay the rebuilding fees in full by December 31,

2004 or if you have your reglme fees directly drafted. If you wish to-have your monthly regime fee

and monthly rebuilding fees dlrect|y drafted (see below) please retain the payment coupons in
case you leave the convenience of direct draft.

2 C'orpus Christie, Suite 302 » Hilton Hedd Island SC 29998 ¢ Phone: 843.785.4775 » Fax: 843, 785 3901 » Tl Emn "7 2Q5 4775
WWWImc ervices.com :
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DIRECT DRAFT:

If you currently have your monthly regime fees directly drafted through IMC and would like to
include the monthly rebuilding fees in the draft, please complete the enclosed authorization form
and retum it to IMC Resort Services. If this authorization form is not completed and returned, IMC
will continue to direct draft youri{nonthly operating regime fees only. - -

§

If you have any questions or cd}icé,rns regarding the .above or the rébuilding project, please do not
hesitate to contact Ron Fenstermaker at 843-785-4775 ext. 109 or at IMCRon@telsouth.net.

Thank you. '
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AUTHORIZATION AGREEMENT FOR DIRECT DEPOSITS
- B (ACH DEBITS)

- This is for VILLAGE WEST HPR Regime Fee and Rebuiiding Fee Payments

I (WE) hereby authorize IMC Resort Services, Inc., agent for VILLAGE WEST, HPR herein
after called COMPANY, to' initiate debit entries and/or correction entries to our (check
one). The funds must be drawn ona Unlted States bank.

O Checkmg Af_:count

0.Savings acg:ount

ALL DIRECT DRAFT TRANSFERS WILL BE DRAWN ON OR ABOUT THE 5TH OF EACH MONTH
. 1 _

Bank / Depository Name : ) Branch
City, State ____ BankTransit/ ABA Number -
Begin Direct Draft (Month / Yeér) ' / Bank Account Number

Thié authorization is to remain in full force untii COMPANY has received written notification
from me, (or either of us) ofiits termination in such time and in such manner as to afford
COMPANY and DEPOSITORY reasonable opportumty to act upon it.

. .
If you wish to stop direct draft you must notify IMC Resort Services, Inc. in writing,
mcludmg the date you would like servnces to be dlscontmued

NAME (S) Please Print
_UNIT#
o ¢
SIGNATURE - "- DATE
SIGNATURE____ '- DATE__
Phone Number _ (day) ‘ (evening)

Please attach a VOIDED cﬁeck from the account you wish to be{:drafted and forward to‘

IMC Resort Services. Youmay also return this form and a copy of your voided check by
fax at 843-785-3901.

 ALL DIRECT DRAFT TR/_;\NSFERS WILL BE DRAWN ON OR ABOUT THE 5TH OF EACH MONTH.
i : :

b}

\
\\server2\c\Server Documents\\ﬁllagg West\Forms\VW ACH app form - rf and construction fee.doc 12/6/2004
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) |
| ) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 05-CP-07-
VILLAGE WEST HORIZONTAL ) -
PROPERTY REGIME, )
Plaintiff, ) @O =
) - Do B
v. ) SUMMONS S T
A ) e
KENNETH C. ARATA AND ) Soh Z
MADELEINE R. ARATA, ) a5HE T
) T =
- Defendants. )
| )

TO: | THE DEfENDANTS, KENNETﬁ C. ARATA AND MADELEINE R. ARATA:
YOU ARE HE‘_REBY SUMMONED and required to answer the Com'plaint"in this action,
a copy of which is herewithserved upon yo@ and to serve a copy of your Answer on the subsc_riber s
at his office, Post Office DraWer 21784, Hilton Head Island, South' Carolina 29925, within thirty
3 d) déys after the servicc_e hereof, exclusive of the day of sucﬁ service; and if you fa.il-to answer the
Compiaint within the time aforesaid, the Plaintiff in this action will apﬁly to the Court for the relief
demanded in this Complaint. | |
| | ' LAW OFFICES OF EDWARD E. BULLARD

Sonja N. Fnedman Esqulre

S.C. Bar Number 69298

8 Lafayette Place, Suite 101

Post Office Drawer 21784

Hilton Head, South Carohna 29925
(843) 689-2525

Attomney for the Plaintiff

Hilton Head, South Carolina
March 11, 2005 ‘
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
. FOURTEENTH JUDICIAL CIRCUIT

COUNTY QF BEAUFORT CIVIL ACTION NO.: 05-CP-07- 475~
VILLAGE WEST HORIZONTAL )
'PROPERTY REGIME, )
) :
Plaintiff, ) o B
| ) rsia =
v. ) AMENDED COMPLAIN’i‘Q 25 &
o=l o B SN0
. ) I
KENNETH C. ARATA AND ) AP,
MADELEINE R. ARATA, ) n2E =
Defendants. ) TR
) |

TO THE ABOVE NAMED DEFENDANTS .

The Plaintiff, VILLAGE WEST HORIZONTAL PROPER’IY REGIME, complammg of the
Defendants KENNETH C. ARATA AND MADELEINE R. ARATA, would respectfu,lly show the
Court as follows: ' |

1. That Plaintiff is a condominjum associaﬁon organized according to law and
. anon-profit orgamzatxon ex1st1ng under the Laws of the State of South Carolina and operating in-
Beaufort County, South Carohna
| 2. That the Defendants, KENNETH C.'ARATA AND MADELEINE R.
ARATA, are, upon mformatlon and belief, citizens and residents of the State of South Carohna, with
| an address of #6.Govemor s Harbour, Hilton Head, _South» Carohna 29926. o |

| 3. ‘- That the real property, hefeinaﬂer described, which is the subject of this
| action, is situated and located in Beaufort County, Southi Carolina.

4. That the Defendants, KENNETH C. ARATA AND MADELEINE R.

ARATA, are the owners of property known as Unit #6, VILLAGE WEST HORIZONTAL
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PROPERTY REGIME, Hilton Head Island, Beaufort County, South Caroiina and, by reason of such
oWnership, becamg members of the Associétion and subject to its bylaws. |
5. That the bylaws of the Association provide for assessments against the owners
of each property for cofnmon expenses to be usedv to maintain the common élemehts of the Regime.
6. | That said Defendants are m default in the payment of Regime assessments and
have so been in default for a period of‘time_ in excess of sixty (60)'dayé.

h 7. That said Defendants are indebted to the Plaintiff in the amount of Nine
‘Thousand Six Hundred Fifty-six and no/100 ($9,656.00) Dollars, which amount is expected to
continue to incfe_ase if not sooner péid. |

8. That the Plaintiff has made repea’éed demands for payment in full, Which
demands said Defendants have' refused.
9. That under the terms of the byléWs, Plaintiff is enﬁtled to reco;/er from said
Defendants interest, reasonable attorney's fees, and all costs and expenses incurred in cq'nnection
A w1th collecﬁqn of the delinquent Regime fees. | |
_ Thét Plaintiff have judgmgﬁt for the ambunt 50 fouﬁd to be due and owing as -se.t
forth hereinabo‘}e. That Plaintiff, at its election, have a jpdgmeht- for the damages so found; and that
upon the request of Pla1nt1ff, ~the preiniscs be sold under the direction c;f this Court, éubject to all
prior liens, the equity of redemption be baﬁed,- and that the proceeds Qf the sale be applied as
foll(;ws: | : |
A | To the costs and expenses of the w1th1n action and sale;
B.  Tothe péym;nt and discharge according to the prio_i'ity of 'all liens, including
Plaintiffs‘ Lien, together with interest and attorney'_s fees as aforesaid;

C. The ‘Surplus,,if any, be distributed according to law; and,
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D. For such other and further relief as this Honorable Court may deem just and

proper.

LAW OFFICES OF EDWARD E. BULLARD

%Pw) -\ ancimw
SonJaN Friedman, Esquire
S.C. Bar Number 69298
8 Lafayette Place, Suite 101
Post Office Drawer 21784

" Hilton Head, South Carolina 29925
(843) 689-2525

- Attorneys for Plaintiff

Hilton Head, South Carolina
March 16, 2005
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes, III, Master in Equity/ Circuit Court Judge

Case No. 2009-CP-07-00036

Madeline R. Arata and Kenneth C. Arata...............ocoooviiiininiiiniinnnn. Appellants,
V.

Village West Owners’ Associétion, Inc.
d/b/a Village West Horizontal Property Regime...................... e Respondent.

CERTIFICATE OF COUNSEL

I hereby certify that the Supplemental Record on Appeal includes all material
proposed by the Appellants and the Respondent to be included in the Appeal and no other

material.
Lo Ao,

ack D. Simrill
Simrill Law Firm
5 Pine Field Road
Hilton Head Island, SC 29926-2013
(843) 415-5293
ATTORNEY FOR APPELLANTS

June 25, 2013
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" THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Marvin H. Dukes, III, Master in Equity/Circuit Court Judge

Case No. 2009-CP-07-00036

Madeline R. Arata and Kenneth C. Arata..............cocoviiiiinniiinininiiinnnnn. Appellants,
V.

Village West Owners’ Association, Inc. : _
d/b/a Village West Horizontal Property Regime...................cocoovvieinnne. Respondent.

CERTIFICATE OF SERVICE

I hereby certify that on June 28, 2013, a copy of the Appellants’ Supplemental

Record on Appeal to include the Respondent’s Designation of Matter in the above
captioned action was served on the Respondent, Village West Owners’ Association, Inc.
d/b/a Village West Horizontal Property Regime, by hand delivery in the manner
-prescribed by the_applicable rules of Civil Procedure addressed to its counsel as follows:
Brian C. Pitts, Esquire

Smoot & Pitts

15C Lafayette Place

P.O. Drawer 23439
Hilton Head Island, SC 29925-3439



@%AM

Jack D. Simrill

Simrill Law Firm

5 Pine Field Road

Hilton Head Island, SC 29926-2013
(843) 415-5293

ATTORNEY FOR APPELLANTS

June 28, 2013



