
From: nfata@fatalaw.com
To: Court Of Appeals Filings; "Lawrence Hershon"; "Nate Fata"
Cc: "Nate Fata"
Subject: SouthState Bank, National Association v. Wendy J. McCutcheon-Gordon McCutcheon Appeal
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12 3 25 Order Striking Jury Demand and Denying Motion to Intervene.pdf
12 3 25 Form 4.pdf
Order Denying Motion for Reconsideration FILED 12 18 25.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,
 
For filing, please see attached Gordon McCutcheon’s Notice of Appeal for the above-referenced
matter.   As noted in the cover letter, we are requesting the transcript and will advise upon our
receipt.    The filing fee is being forwarded today via FedEx overnight delivery.
 
Thanks,
 
Nate
 
Nate Fata, P.A.
P.O. Box 16620
Surfside Beach, SC 29587
(843) 238-2676
 
AV Preeminent, Martindale-Hubbell
 
CONFIDENTIALITY NOTICE: This e-mail and the transmitted documents contain private, privileged and confidential
information belonging to the sender.  The information herein is solely for the use of the addressee.  If your receipt of
this transmission has occurred as the result of an error, please immediately notify us so we can arrange for the return
of the documents.  In such circumstances, you are advised that you may not disclose, copy, distribute or take any
other action in reliance on the information transmitted.
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STATE OF SOUTH CAROLINA 


 


COUNTY OF GEORGETOWN 


 


SouthState Bank, National Association, 


 


  Plaintiff, 


 


 vs. 


 


Wendy J. McCutcheon,  


 


  Defendant. 


 


) 


) 


) 


 


) 


) 


) 


) 


) 


) 


) 


) 


) 


) 


IN THE COURT OF COMMON PLEAS 


 


FOR THE FIFTHTEENTH CIRCUIT 


 


 


C.A. No.: 2025-CP-22-00508 


 


 


 


ORDER 


 


 


 


 This matter came before the Court on November 20, 2025, for a hearing on (1) Plaintiff 


SouthState Bank, National Association’s (“SouthState”) Motion to Strike Jury Demand and to 


Refer to Foreclosure Action to Master-In-Equity and (2) non-party Gordon McCutcheon’s 


Amended Motion to Intervene.  Lawrence Hershon, Esq. appeared on behalf of SouthState and 


Nate Fata appeared on behalf of Defendant Wendy McCutcheon and non-party Gordon 


McCutcheon. 


MOTION TO STRIKE JURY DEMAND AND REFER 


As set forth in the Complaint, SouthState is seeking the foreclosure of a judgment lien on 


a one-half interest in certain real property owned by Defendant Wendy McCutcheon in 


Georgetown County.  Pursuant to Rule 71(a) and Rule 53, SCRCP, this case requires reference to 


the Master-in-Equity.  See, e.g.,  U.S. Bank Trust Nat’l Ass’n v. Bell, 385 S.C. 364, 373, 684 S.E.2d 


199, 204 (Ct. App. 2009) (explaining that a foreclosure action is an action in equity).  Defendant 


Wendy McCutcheon filed an Answer and Counterclaim, with a counterclaim seeking declaratory 


judgment concerning items such as the date of expiration of the judgment, the enforceability of the 


judgment, and the applicability of certain homestead exemptions.   


 Because this foreclosure action is one sounding in equity, Defendant is not entitled, as a 


matter of right, to a jury trial.  South Carolina Community Bank v. Salon Proz, LLC, 420 S.C. 89, 
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96, 800 S.E.2d 488, 491-92 (Ct. App. 2017) (citing Wachovia Bank, Nat’l Ass’n v. Blackburn, 407 


S.C. 321, 328, 755 S.E.2d 437, 441 (2014)).  “A suit for declaratory judgment is neither legal nor 


equitable, but is determined by the nature of the underlying issue.” Felts v. Richland County, 303 


S.C. 354, 356, 400 S.E.2d 781, 782 (1991). “Generally, the relevant question in determining the 


right to trial by jury is whether an action is legal or equitable; there is no right to trial by jury for 


equitable actions.” Lester v. Dawson, 327 S.C. 263, 267, 491 S.E.2d 240, 242 (1997). “The 


character of an action as legal or equitable depends on the relief sought.” Cedar Cove Homeowners 


Ass'n v. DiPietro, 368 S.C. 254, 258, 628 S.E.2d 284, 286 (Ct. App. 2006). 


 By way of example, “Where, in actions of foreclosure, [the] defendant sets up a defense 


and/or a counterclaim affecting the consideration, and arising out of the transaction in which the 


mortgage or lien was created, the authorities hold that the issues thus raised are equitable and are 


to be tried by the court upon its equity side.” Collier v. Green, 244 S.C. 367, 371, 137 S.E.2d 277, 


280 (1964).   


 Defendant argued that because issues of statutory interpretation are matters of law (as to 


the applicability and meaning of the homestead exemption), Defendant is therefore entitled to a 


jury trial.  This position is legally incorrect. While matters of statutory interpretation are matters 


of law, this means that the issue is for the judge to decide, not a jury.  See, e.g., Bessinger v. R-N-


M- Builders & Assocs., LLC, 421 S.C. 349, 806 S.E.2d 731 (Ct. App. 2017). 


 The facts and circumstances surrounding the declaratory judgment counterclaim asserted 


by Defendant clearly involve matters related to the judgment and to the right of SouthState to 


foreclose on its judgment lien.  The nature of the underlying action is equitable; therefore, 


Defendant is not entitled to a jury trial. 


 Thus, the Court holds that the Motion to Strike Jury Demand and Refer to the Master-in-


Equity is granted, the jury demand filed by Defendant is stricken, and that this matter is appropriate 


for reference to the Master-in-Equity. 
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MOTION TO INTERVENE 


 The real property at issue in the foreclosure action is owned by Wendy McCutcheon and 


Gordon McCutcheon, who are husband and wife.  The foreclosure action only seeks the 


foreclosure and sale of Wendy McCutcheon’s one half interest in the property, as the judgment is 


only against her and not against Gordon McCutcheon. 


 Gordon McCutcheon seeks to intervene in the action under Rules 19, 20, and 24, SCRCP. 


Godon McCutcheon’s concerns primarily deal with what will happen to his one half interest in the 


property if the foreclosure proceeds.  Based on the pleadings and South Carolina law, nothing will 


happen to his one half interest as a result of this lawsuit.  Gordon McCutcheon’s interest is 


protected – he will maintain his one-half ownership regardless of result of the litigation; his 


ownership interest is not being attacked through this litigation. That he may have a new co-tenant 


does not change this fact. 


 Rule 19, SCRCP, concerns joinder of a person needed for adjudication.  Under this rule, a 


party may intervene if the action in his absence may impair or impede his ability to protect his 


interest.  A party is indispensable if an action will not afford complete relief among those already 


parties, will impair or impede an absent party's ability to protect his interest, or will leave parties 


already in the suit subject to substantial risk of incurring multiple or inconsistent obligations 


because the absent party was not joined. Goddard v. Fairways Dev. Gen. P'ship., 310 S.C. 408, 


426 S.E.2d 828 (Ct. App. 1993). Simply put, the elements required under this Rule are not met – 


Gordon McCutcheon’s one-half interest is not impaired or impeded by this action; he will remain 


an owner regardless of the results of the litigation. If title in the one-half interest of Wendy 


McCutcheon does change hands, Gordon McCutcheon’s ownership interest will remain intact. 


 Rule 20, SCRCP, concerns permissive joinder.  For a defendant, under Rule 20(a), SCRCP, 


“[a]ll persons may be joined in one action as defendants if there is asserted against them jointly … 


any right to relief … out of the same transaction [or] occurrence … and if any question of law or 
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fact common to all defendants will arise in the action.”  Again, there is no claim to assert by 


SouthState against Gordon McCutcheon, as there is no judgment lien held against him. Therefore, 


this rule is inapplicable, as there are no claims to assert against Gordon McCutcheon. 


 Rule 24, SCRCP, allows for intervention as a matter of right.  To intervene, not only must 


an individual have the right under Rule 24(a) SCRCP, but also standing which requires that the 


individual have a “personal stake in the subject matter of a lawsuit and is a real party in interest.”  


Bailey v. Bailey, 312 S.C. 454, 458 (1994). For this rule to apply, the applicant (a) claims an interest 


in the property in the action and (b) the disposition of the action may impede his ability to protect 


that interest, unless the applicant’s interest is adequately represented by existing parties.  Again, 


as a foreclosure action on a fractional interest that is not his, the action will not impede the ability 


to protect that interest, and he is not a real party in interest. His fractional interest will remain his 


after the lawsuit.  That he may have a new co-owner may impact his use of his interest, but it does 


not impact the interest itself. Further, the co-owner now is his wife, who is represented by the same 


attorney as Gordon McCutcheon, will allow for adequate representation. 


CONCLUSION 


It appearing to the Court that the above-entitled action for foreclosure of an interest in real 


property located in Georgetown County, South Carolina is a proper matter to refer to the Master-


in-Equity for said County, in accordance with Rules 53 and 71, SCRCP: 


IT IS HEREBY ORDERED that the above-entitled action be, and the same hereby is, 


referred to the Honorable Joe Crosby, Master-in-Equity for Georgetown County, to make findings 


of fact and conclusions of law; to hear all matters arising from or reasonably related to this action; 


dispose of any and all issues and enter a final judgment in the case; order a judicial sale, and hear 


any issues after judgment, including but not limited to the issuance of a Writ of Assistance and the 


hearing of any issues involving appraisal proceedings under S.C. CODE ANN. §29-3-680 et seq.  


Any appeal from the decision of the Master-in-Equity shall be directly to the South Carolina 
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Supreme Court or Court of Appeals pursuant to S.C. CODE ANN. §14-11-85. 


IT IS FURTHER ORDERED that non-party Gordon McCutcheon’s Motion to Intervene 


is denied. 


AND IT IS SO ORDERED. 
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Georgetown Common Pleas


Case Caption: Southstate Bank National Association VS Wendy J Mccutcheon


Case Number: 2025CP2200508


Type: Order/Referred to Master or Special Referee


It is so ordered


Eugene C. Griffith, Jr.     2154


Electronically signed on 2025-12-03 08:52:57     page 6 of 6
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


12/03/2025


✔


2025CP2200508


Motion to Strike Jury Demand and Refer to Master in Equity by Attorney Hershon is
Taken Under Advisement
Motion to Intervene by Attorney Fata is Taken Under Advisement


Wendy J Mccutcheon et alSouthstate Bank National Association


Georgetown


✔


✔
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SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 2 of 2  
  


  


  


  


 


 


Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Georgetown Common Pleas


Case Caption: Southstate Bank National Association VS Wendy J Mccutcheon


Case Number: 2025CP2200508


Type: Order/Electronic Form 4


It is so ordered


Eugene C. Griffith, Jr.     2154


Electronically signed on 2025-12-03 08:53:33     page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 


  


THE FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF GEORGETOWN  


 CASE NO.: 2025-CP-22-00508 


SouthState Bank, National Association,  


 
 


  


Plaintiffs, ORDER DENYING MOTION TO 


RECONSIDER, ALTER,  


OR AMEND ORDER FILED ON 


 DECEMBER 3, 2025 


  


vs.  


  


Wendy McCutcheon,  


  


Defendant.  


  


 On December 5, 2025, Defendant’s counsel filed two motions for Reconsideration, 


pursuant to Rule 59(e) SCRCP.  The first motion was to reconsider the Court’s Order 


granting Plaintiff’s motion to strike Defendant’s jury demand and to refer the matter to the 


Master In Equity; the second motion was to reconsider the Court’s Order denying Gordon 


McCutcheon’s motion to intervene as a necessary party. 


 The Court has carefully reviewed the arguments within the motion to alter or 


amend the orders. As to each of the specific issues raised in the motions, the Court 


respectfully denies all the Motions for Reconsideration.   


 The Court finds that it would not be helpful to the Court for further briefing of the 


issues or for in-person arguments and thus decides the motions without further hearings 


pursuant to Rule 59(f) SCRCP.  The Court finds that the prior ruling sufficiently addresses 


the issues which the Court was asked to address and rule.    
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The Court respectfully denies the motions for reconsideration. 


 IT IS SO ORDERED. 


 


 
              
      Eugene C. Griffith, Jr. 
      Presiding Judge 
________________, 2025 
Newberry, South Carolina 
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Georgetown Common Pleas


Case Caption: Southstate Bank National Association VS Wendy J Mccutcheon ,
defendant, et al


Case Number: 2025CP2200508


Type: Order/Other


It is so ordered


Eugene C. Griffith, Jr.     2154


Electronically signed on 2025-12-18 12:08:23     page 3 of 3
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