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QUESTION PRESENTED 

Whether the PCR court erred by holding that trial counsel could not have known about 

the potential for bifurcation of Petitioner's trial simply because the trial occurred prior to this 

Court's decision in State v. Cross, 427 S.C. 465, 832 S.E.2d 281 (2019)? 
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ARGUMENT IN REPLY 

By Cross's own terms. it did not announce a new rule of law or procedure. and therefore. 

trial counsel was ineffective for failing to be aware of the potential for bifurcation. 

In State v. Cross, four members of this Court held that the "avenue of bifurcation" was 

not "adoption or sponsorship of a new rule of procedure;" rather, it stemmed from this Court's 

"reliance upon Rule 61 l(a) [SCRE]," and "simply a plain reading of the English language." 427 

S.C. at 479-80, 832 S.E.2d at 289. The state, however, asserts that Cross "was not the law at the

time of Petitioner's trial," that "bifurcation as applied to a non-capital case sexual assault case 

was a novel question," and thus "[Trial] Counsel could not have known" that she should move to 

bifurcate Petitioner's trial." Return at 6. The state's position cannot be squared with the Cross 

Court's words. 

"It is apparent the drafters of Rule 61 l(a)(l) recognized an inherently procedural 

component of the mode and order of presenting evidence. It is equally apparent that, contrary to 

the position taken by the dissent, we are changing no procedural rule and are creating no 

procedural rule. We are simply recognizing what has been there all along." Cross, 427 S.C. at 

480, 832 S.E.2d at 289 (emphasis added). The relevant inquiry is whether trial counsel's 

performance was deficient under the prevailing professional norms at the time of Petitioner's 

trial. Pantovich v. State, 427 S.C. 555, 562-63, 832 S.E.2d 596, 600 (2019). An attorney is never 

required to be "clairvoyant" to provide competent representation. Gilmore v. State, 314 S.C. 453, 

457, 445 S.E.2d 454, 456 (1994), overruled on other grounds by Brightman v. State, 336 S.C. 

348,520 S.E.2d 614 (1999). 

Respectfully, there is a significant difference between an attorney being "clairvoyant" 

and an attorney's ability to undertake "a plain reading of the English language." Cross, 427 S.C. 
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