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STATEMENT OF ISSUES ON APPEAL


1. South Carolina’s statute governing the appointment of special referees provides that 
such appointments may be made by the presiding circuit court judge “upon 
agreement of the parties.” Here, the Clerk of Court appointed the Special Referee 
without Appellants’ consent. Was the Special Referee’s appointment valid, such 
that the order of default judgment is legally enforceable? 


2. Due process requires courts to provide fair notice and an opportunity to object 
before imposing fees and costs on a party. Here, the Clerk of Court made an 
appointment which obligated Appellants to bear the costs of a special referee 
without notice or meaningful opportunity to object. Did the appointment violate 
Appellants’ due process rights, such that the order of reference should be declared 
void? 


3. The Special Referee denied Appellants’ Rule 60(b)(1) motion to set aside default 
judgment. In so doing, the Special Referee misapplied Rule 60 and ignored 
Appellants’ meritorious defenses. Did the Special Referee commit reversible error? 


STATEMENT OF THE CASE


Following a July 2020 vehicle accident, Plaintiff Angelica Shelest filed suit against Martin 


Maina Gitau, a truck driver, and “John Doe Trucking Company.” Compl. 1. She later amended her 


complaint to substitute Mark One Freight & Logistics, LLC (“Mark One”) for “John Doe Trucking 


Company.” Am. Compl. 1. When neither Gitau nor Mark One (collectively, “Appellants”) 


answered the Amended Complaint, the presiding circuit judge held both defendants in default and 


ordered that a hearing be set to determine the amount of damages. Order of Default 1. 


On June 26, 2023, the Clerk of Court for Cherokee County referred the case to Scott F. 


Talley, Esquire, “for all purposes including but not limited to taking testimony and determining 


the amount of damages on all causes of action contained in” Shelest’s Amended Complaint. Order 


of Reference to Special Referee 1. Neither Gitau nor Mark One consented to, or was served with 


notice of, the Special Referee’s appointment. 


After a hearing at which only Shelest appeared, the Special Referee awarded Shelest 


$5,136,817.82 in actual damages for her “permanent injuries, including pain and suffering, mental 
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anguish, medical care, and loss of enjoyment of life.” Order of Judgment 8, 10. Of these damages, 


$46,270.54 were for “incurred medical expenses” and $743,407.28 were for “future medical 


expenses.” Id. at 8. The remaining damages—over $4 million—were for Shelest’s pain and 


suffering, mental anguish, and loss of enjoyment of life. Id. at 9–10. 


Appellants subsequently moved to set aside the judgment.  See Notice of Mot. & Mot. to 


Set Aside Default (Mar. 28, 2025). The motion attached an affidavit by Gitau, in which he 


acknowledged being involved in the accident and stated that: 1) he was not driving for Mark One, 


but instead for Rift Valley Carriers, LLC, when the accident occurred; 2) he notified Rift Valley’s 


owner about Shelest’s amended complaint; 3) “immediately prior to the subject collision,” Shelest 


“stopped her vehicle in the roadway without warning”; and 4) Shelest declined medical treatment 


at the scene. Gitau’s Aff. ¶¶ 1–6 (Mar. 28, 2025). 


The Special Referee denied Appellants’ Rule 60(b)(1) motion on April 30, 2025. Order 


Denying Defs.’ Motion to Set Aside Entry of Default and Default J. 11. Appellants timely 


appealed.1


STANDARD OF REVIEW


Whether the Special Referee had jurisdiction to issue the default judgment is a question of 


law that this Court reviews de novo. See Nationwide Affinity Ins. Co. of Am. v. Green, 439 S.C. 


137, 140 (2023). 


1 Appellants filed their notice of appeal on May 30, 2025. It subsequently sought to certify and 
transfer this case to the South Carolina Supreme Court, but the Supreme Court denied Mark One’s 
motion on October 21, 2025. The next day, Appellants moved this Court for a limited remand and 
leave to file a Rule 60(b)(4) motion in the Cherokee County Court of Common Pleas, which motion 
was denied.  By Order of this Court, the time for filing this initial brief was extended to January 9, 
2026. 
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A trial court’s decision whether to vacate a default judgment is reviewed for abuse of 


discretion. See McCall v. A-T-O, Inc., 276 S.C. 143, 145–46 (1981). A court abuses its discretion 


when its “ruling is based upon an error of law or, when based upon factual conclusions, is without 


evidentiary support.” Fontaine v. Peitz, 291 S.C. 536, 538 (1987). Questions of statutory 


interpretation are reviewed de novo. Books-A-Million, Inc. v. S.C. Dep’t of Revenue, 437 S.C. 640, 


642, 880 S.E.2d 476, 477 (2022). 


ARGUMENT


This Court should vacate the Special Referee’s entry of default judgment because he was 


unlawfully appointed and, therefore, lacked authority to issue the judgment. South Carolina law 


expressly requires that a special referee be appointed only by the presiding circuit judge upon 


agreement of the parties. In addition, due process requires that courts provide defendants fair notice 


before obligating them to pay a private party to perform a public function, which is a consequence 


of a special referee appointment.  No notice was provided here, and thus the appointment is invalid 


and void. This Court may find the Special Referee’s appointment to be void for either – or both – 


reasons. 


Even if the Special Referee’s appointment was legally valid, he erroneously refused to set 


aside a default judgment of over $5 million against Appellants, even after Appellants retained 


counsel and sought to litigate on the merits. In doing so, the Special Referee misapplied Rule 
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60(b)(1), which governs relief from a judgment. Because misapplying the law is an abuse of 


discretion, this Court should reverse. 


I. The Special Referee Lacked Jurisdiction to Enter the Default Judgment. 


a. The Clerk of Court’s Order of Reference violated due process because it was 
issued without notice to Mark One, who did not have a meaningful 
opportunity to object. 


The Special Referee’s appointment should be declared void because it violated Appellants’ 


due process rights. When the Clerk of Court issued the Order of Reference to the Special Referee, 


she imposed upon Appellants a financial obligation to pay the referee’s legal fees without notice 


or an opportunity to object. As a result, this appointment and related cost was imposed on 


Appellants in violation of due process. Since the Order of Reference was issued in violation of 


Appellants’ due process rights, the Court should set it — along with all derivative orders and 


judgments by the Special Referee — aside as void. See Rule 60(b)(4) (providing that the court may 


relieve a party from a judgment that is void); Sanders v. Smith, 431 S.C. 605, 616 (Ct. App. 2020) 


(explaining that the “definition of void under the rule encompasses judgments from courts which 


failed to provide proper due process”). 


The Fifth Amendment of the United States Constitution, as applied to the states through 


the Fourteenth Amendment, explicitly prohibits states from depriving any person of life, liberty, 


or property without due process of law. U.S. Const. amend. V, XIV; see also S.C. Const., art. I, 


§§ 3, 22 (providing the same guarantees). Under federal and state law, there are few constitutional 


principles more well settled than the rule that procedural due process requires notice and an 


opportunity to be heard before the state may deprive a person of a property interest. See Lambert 


v. California, 355 U.S. 225, 228 (1957) (“Engrained in our concept of due process is the 


requirement of notice. … Notice is required in a myriad of situations where a penalty or forfeiture 
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might be suffered for mere failure to act.”); see also Kurschner v. City of Camden Plan. Comm’n, 


376 S.C. 165, 171 (2008) (“The fundamental requirements of due process include notice, an 


opportunity to be heard in a meaningful way, and judicial review.”). 


South Carolina law is replete with cases that have ensured these minimal protections in 


circumstances where judicial or agency action exposed unsuspecting citizens to fees and costs 


without proper notice and meaningful opportunity to object. For example, in Porter v. South 


Carolina Publishing Commission, the Supreme Court held that the Public Service Commission 


violated ratepayers’ due process rights by raising utility rates without adequate notice. 338 S.C. 


164, 170 (2000). In Burns v. Universal Health Services Inc., this Court held that due process 


requires that an attorney is “entitled to notice and an opportunity to respond prior to imposition of 


sanctions under Rule 11, SCRCP.” 340 S.C. 509, 514 (Ct. App. 2000). And in Distin v. Bolding, 


the Supreme Court held that local public service districts could not impose sewage assessments as 


liens on private property without giving the owner notice and opportunity to be heard. 240 S.C. 


545, 556 (1962). 


There are perhaps no more instructive opinions to the present case than those articulating 


the due process rights of defaulting parties. The defining predicate to a default judgment, of course, 


is proper service of the summons and complaint, which place a defendant on notice of the 


plaintiff’s claims and invite the defendant to appear and respond. Without such notice, a defendant 


may not be held in default.2 Same too, for the damages hearing, where defaulting parties still retain 


2 See, e.g., Peralta v. Heights Med. Ctr, Inc., 485 U.S. 80 (1988) (holding that failure to properly 
serve summons and complaint violates “the most rudimentary demands of due process of law.”) 
(internal citation omitted); Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 314 (1950) 
(“An elementary and fundamental requirement of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested 
parties of the pendency of the action and afford them an opportunity to present their objections.”). 
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minimal due process rights including notice and the opportunity to play a limited role in the 


evidentiary hearing. See Howard v. Holiday Inns, Inc., 271 S.C. 238, 242 (1978) (holding that a 


“defaulting defendant has conceded liability” but has not conceded “the amount of liability”). For 


this reason, Rule 55(b)(2), SCRCP, provides that “notice of any trial or hearing on unliquidated 


damages shall also be given to parties in default … whether or not such party has appeared in the 


action.” 


Appellants should have received notice of the request for and of the forthcoming Order of 


Reference, and should have been given an opportunity to object. Because the Order imposed an 


obligation to pay the referee without notice or meaningful opportunity to object, it was issued in 


violation of due process and should therefore be declared void. See Peralta, 485 U.S. at 87 (holding 


that due process requires “wip[ing] the slate clean” to restore “the petitioner to the position he 


would have occupied had due process of law been accorded to him in the first place.”). 


b. The Special Referee’s appointment violated South Carolina law, which 
requires appointment by the presiding circuit judge with the parties’ consent. 


This case was decided by a special referee whom the Clerk of Court for Cherokee County 


appointed with neither Appellants’ notice nor agreement. South Carolina law forbids such an 


appointment, both because a special referee may only be appointed “upon agreement of the 


parties,” and because such appointment must be made by the “presiding circuit court judge.” S.C. 


Code § 14-11-60. 


Before 1988, South Carolina law did not require that the parties agree to a special referee’s 


appointment. See S.C. Code § 14-11-60 (1976). That changed, however, in 1988 when the General 


Assembly amended § 14-11-60. See 1988 Act No. 678, Part II, § 6. The post-1988 text requires 


“without exception, the agreement of the parties prior to the appointment of a special referee.” 


Roche v. Young Brothers, Inc., of Florence, 332 S.C. 75, 81 (1998).  
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Here, the Circuit Court Clerk appointed the Special Referee in a one-paragraph order that 


ignored § 14-11-60, and, instead, relied on Rule 53, SCRCP. Ignoring a statutory requirement is 


reversible legal error. In its entirety, § 14-11-60 states: 


In case of a vacancy in the office of master-in-equity or in case of the 
disqualification or disability of the master-in-equity from interest or any other 
reason for which cause can be shown the presiding circuit judge, upon agreement 
of the parties, may appoint a special referee in any case who as to the case has all 
the powers of a master-in-equity. The special referee must be compensated by the 
parties involved in the action. 


(emphases added). Importantly, the emphasized text above all stems from the 1988 amendment. 


Before then, the statute just said: 


In case of a vacancy in the office of master or in case of the disqualification or 
disability of the master from interest or any other reason the circuit court or a judge 
thereof may appoint a special referee in any case who shall as to such case be 
clothed with all the powers of a master. 


S.C. Code § 14-11-60 (1976). Thus, today, appointment of a special referee is statutorily 


authorized only upon: a) a vacancy in the office of master-in-equity; b) the disqualification or 


disability of the master-in-equity; or c) any other reason “for which cause can be shown.” In that 


event, “the presiding circuit judge” has discretion to appoint a special referee “upon agreement of 


the parties.” § 14-11-60. 


The Circuit Court Clerk and Special Referee both ignored each aspect of that decades-old 


statutory amendment, instead relying exclusively on Rule 53 of the South Carolina Rules of Civil 


Procedure, which purports to permit “a circuit judge or the clerk of court” to appoint a special 


referee “where the parties consent, in a default case, or an action for foreclosure.” S.C. R. Civ. P. 


53(b) (emphases added). As the Supreme Court has recognized, Rule 53 and § 14-11-60 are in 


direct conflict: Section 14-11-60 “seem[s] to require, without exception, the agreement of the 
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parties prior to the appointment of a special referee,” while “Rule 53(b), on the other hand, suggests 


that consent is not required in a default situation.” Roche, 332 S.C. at 81. 


Roche resolved this textual tension by applying Rule 53(b) at § 14-11-60’s expense. Id. at 


83.  However, the South Carolina Constitution unambiguously provides that such tensions are to 


be resolved in favor of the statute. See S.C. Const. art. V, § 4 (empowering the Supreme Court to 


make rules “[s]ubject to the statutory law.”). As the Supreme Court has long held, its “rulemaking 


power in regard to practice and procedure” is “subordinate to the General Assembly,” Stokes v. 


Denmark Emergency Med. Servs., 315 S.C. 263, 266–67 (1993), and “any conflict between a 


statute and court rule must be resolved in favor of the statute,” Grazia v. S C. State Plastering, 


LLC, 390 S.C. 562, 570 (2010). 


Further, in Roche, the Supreme Court only confronted the question whether a defaulting 


party’s consent was required to appoint a special referee. Here, however, the circuit court’s error 


was compounded because the Clerk of Court, not the presiding circuit judge, appointed the Special 


Referee. So, Roche does not control this case, and this Court would break new ground by 


announcing that a Clerk of Court can appoint a special referee notwithstanding § 14-11-60’s clear 


delegation of such authority to “the presiding circuit court judge.” To reiterate, the 1988 


amendment changed this authority from “the circuit court or a judge thereof” to “the presiding 


circuit judge.” The Circuit Court Clerk’s action here flies in the face of the legislature’s command 


and warrants vacatur. 


To the extent this Court sees Roche as controlling, that case was an isolated and, 


respectfully, incorrect deviation from this otherwise well-settled constitutional principle. And even 


though this Court cannot overrule Roche, for purposes of issue preservation it bears emphasis that 


Roche was incorrect if read to control the outcome here.  
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In trying to “reconcil[e]” the statute and rule, the Roche Court began with the assertion that 


“[t]his Court’s primary function in interpreting a statute is to ascertain the intent of the legislature.” 


332 S.C. at 81. Noting that defaulting parties were treated differently elsewhere in the South 


Carolina code, the Roche Court declared it would be “anomalous to interpret [§ 14-11-60 and Rule 


53(b)] as requiring the consent of a defaulting party whenever the circuit court chose to refer the 


case to a special referee.” Id. at 82. However, as noted above, the statute cited in Roche as an 


example of different treatment of defaulting parties was, shortly thereafter, itself amended to delete 


the differentiating language. 


Here, however, the Special Referee was appointed not only without the parties’ agreement; 


he was also appointed by the Clerk of Court and not the “presiding circuit court judge.” The 1988 


amendment’s mandate that “the presiding circuit court judge” appoint the referee—replacing the 


previous authorization for “the circuit court or a judge thereof” to do so—was ignored. And 


regardless of whether Roche was rightly decided in 1998, intervening developments in the law 


make clear that its central holding is contrary to statutory and constitutional law and can no longer 


stand to control the outcome here for at least five reasons. 


First, in Roche the Supreme Court failed to follow the “axiomatic” principle that statutory 


analysis begins with the language of the statute. Smith v. Tiffany, 419 S.C. 548, 556 (2017). On 


numerous occasions since Roche was decided, the Supreme Court has held that when statutory text 


is clear and unambiguous, courts should apply the text as written and not seek to distill alternative 


meanings from other sources of authority.3 If Roche were decided today, in keeping with these 


3 See, e.g., Smith, 419 S.C. at 556 (“Absent an ambiguity, there is nothing for a court to construe, 
that is, a court should not look beyond the statutory text to discern its meaning.”); State v. Gaines, 
380 S.C. 23, 33 (2008) (“Whenever possible, legislative intent should be found in the plain 
language of the statute itself.”); Tilley v. Pacesetter Corp., 355 S.C. 361, 373 (2003) (observing 
that unless a statute is ambiguous, “the application of standard rules of statutory interpretation is 
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well-established principles, the opinion would end where it began — with the Court’s recognition 


that a plain reading of Section 14-11-60 seems “to require, without exception, the agreement of 


the parties prior to the appointment of a special referee.” Roche, 332 S.C. at 81. 


Second, even assuming, arguendo, that an examination of the legislature’s intent beyond 


the plain language of the statute was warranted, Roche did not account for the history of § 14-11-


60, § 15-31-150, or certain other relevant sections of the South Carolina Code. Roche, 332 S.C. at 


81. 


Third, noting that the statute and rule were in conflict, Roche concluded that the statute 


should be interpreted to align with the rule. Other opinions of the Supreme Court — both before 


Roche and after — instruct that it should have done precisely the opposite. See Stokes, 315 S.C. at 


266-67 (holding that Section 4, Article V of the South Carolina Constitution establishes “the intent 


to subordinate” the Court’s rulemaking power to the General Assembly’s legislative authority); 


Grazia, 390 S.C. at 570-72 (acknowledging the “general rule” that “any conflict between a statute 


and a court rule must be resolved in favor of the statute”); Smith, 419 S.C. at 560 (rejecting party’s 


implication that a rule of civil procedure “somehow trumps” an Act of the legislature); see also


Rule 82, SCRCP, stating that rules of civil procedure do not extend the jurisdiction of the courts. 


Furthermore, by subordinating the statute to Rule 53(b), Roche rendered parts of §14-11-


60 meaningless. If Rule 53 controls the circumstances of appointment, manner of appointment, 


scope of authority, and compensation of special referees, nothing is left of §14-11-60. Since Roche, 


the Supreme Court has emphasized that “no word, clause, sentence, provision or part [of a statute] 


shall be rendered surplusage, or superfluous,” because “the General Assembly obviously intended 


unwarranted”); Kennedy v. S.C. Ret. Sys., 345 S.C. 339, 348 (2001) (Only “[w]here the language 
of an act gives rise to doubt or uncertainty as to legislative intent” may the construing court “search 
for that intent beyond the borders of the act itself.”). 
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the statute to have some efficacy, or the legislature would not have enacted it into law.” CFRE, 


LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 74 (2011) (internal citations omitted); see also 


Hodges v. Rainey, 341 S.C. 79, 88-89 (2000) (“The law does not favor the implied repeal of 


statute.”).  


Fourth, the single statutory provision the Court relied on in Roche to support its holding 


no longer exists. Having reached its conclusion, Roche cited §14-11-85 as evidence that “not 


requiring the consent of a defaulting party is evidenced elsewhere in the Code.” 332 S.C. at 82. 


The Court wrote that this section “provides that an appeal from the judgment of a master-in-equity 


must be to the circuit court unless the parties not in default consent in writing or on the record to 


a direct appeal to the supreme court.” Id. However, in 1999, merely months after Roche, the 


General Assembly amended §14-11-85 and removed the reference to “parties not in default.” 1999 


Act No. 55. So even if Roche was rightly decided at its time of publication, this intervening change 


in the law calls its central holding into question. See, e.g., Planned Parenthood S. Atl. v. State, 440 


S.C. 465 (2023) (explicitly recognizing that new legislation can necessitate revisiting prior judicial 


decisions). 


Fifth, the timing of the implementation of Rule 53 and §14-11-60 is instructive. Rule 53 


was first promulgated by the Supreme Court in 1985. At that time, §14-11-60 read: 


In case of a vacancy in the office of master or in case of the disqualification or 
disability of the master from interest or any other reason the circuit court or a judge 
thereof may appoint a special referee in any case who shall as to such case be 
clothed with all the powers of a master. 


S.C. Code § 14-11-60 (1976). Three years later, in 1988, as part of a reorganization of statutes 


relating to the courts and civil procedure, the General Assembly added the requirement that cause 


must be shown to “the presiding circuit court judge, upon agreement of the parties.” 1988 Act No. 


678, Part II, § 6. In that legislation, the General Assembly had the opportunity to marry  the statute 
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with the newly adopted rule. Instead, the legislature abrogated the rule by enacting a newly 


codified appointment scheme for special referees, instructing that — without exception — they 


must be appointed by the presiding circuit court judge, upon agreement of the parties. 


Nearly 40 years ago the General Assembly changed § 14-11-60 to substitute “the presiding 


circuit court judge” for “the circuit court or a judge thereof,” and insert “upon agreement of the 


parties” into the South Carolina Code.4 “It is through consensus, in the democratic process, that 


the legislature forms its purpose; as such, ... the best evidence of the legislature's intent is the 


language of the law itself.” Planned Parenthood S. Atl. v. State, 445 S.C. 600, 629 (2025) (Hill, J., 


concurring). “Where a statute’s language is plain, unambiguous, and conveys a clear and definite 


meaning, the rules of statutory interpretation are not needed, and the Court has no right to impose 


another meaning.” State v. Taylor, 436 S.C. 28, 34 (2022). 


Because “upon agreement of the parties” and “the presiding circuit judge” in § 14-11-60 


“convey[] a clear and definite meaning,” the statute’s text applies as written and “the rules of 


statutory interpretation [including legislative intent] are not needed.” Id. This Court should vacate 


and remand with instruction that a circuit judge preside over the case. 


4 Requiring the parties’ agreement mitigates the due process concerns that arise when absent or 
objecting parties are forced to pay a private attorney to perform a public function. In 1978, the 
Supreme Court expressed deep ambivalence about the payment of fees to acting judicial officers, 
striking down a statute that allowed magistrates to retain fees from civil proceedings as 
compensation. See State ex rel. McLeod v. Crowe, 272 S.C. 41, 49 (1978) (“To the degree such 
statutes vest judicial officers with a pecuniary interest in the proceedings before them, they violate 
Article I, Section 3 of the South Carolina Constitution and are likewise impermissible under the 
Fourteenth Amendment of the United States Constitution.”). In so holding, the Court emphasized 
that due process violations can arise even without evidence of actual abuse, as the potential for 
abuse undermines the fairness of the system. See id. at 48 (“We believe the potential for deprivation 
of due process also exists in civil matters where judicial officers possess a pecuniary interest in the 
outcome of litigation.”).  
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II. The Special Referee misapplied the law when it denied Mark One’s motion for relief 
from default judgment under Rule 60(b)(1). 


A party seeking to set aside a default judgment under Rule 60(b)(1) “must make a … 


particularized showing of mistake, inadvertence, surprise, or excusable neglect,” and “must also 


show he has a meritorious defense.” Green v. Johnson, 446 S.C. 326, 339 (2025). The Special 


Referee failed to properly apply this standard in multiple ways. Thus, this Court should reverse. 


See Columbia Pools, Inc. v. Galvin, 288 S.C. 59, 61 (Ct. App. 1986) (“A trial court abuses its 


discretion when its decision is controlled by an error of law.”) (citing Ledford v. Pa. Life Ins. Co., 


267 S.C. 671, 675 (1976)). 


a. The Special Referee misapplied the Rule 60(b)(1) standard for mistake, 


inadvertence, surprise, or excusable neglect. 


Under Rule 60(b)(1), a defaulting party must show “mistake, inadvertence, surprise, or 


excusable neglect” to obtain relief from a default judgment. Green, 446 S.C. at 339. In standard 


default cases, where the defendant has made “no attempt to thwart the judicial system,” Rule 


60(b)(1) operates in parallel with this Court’s preference for “trial of issues on merit over securing 


judgment by slight technicalities.” Galvin, 288 S.C. at 61.  


Rule 60(b)(1)’s terms are fact-bound and undeniably broad. A mistake is “[a]n error, 


misconception, or misunderstanding; an erroneous belief.” Mistake, Black’s Law Dictionary (12th 


ed. 2024). Inadvertence is “[a]n accidental oversight; a result of carelessness,” Inadvertence, 


Black’s Law Dictionary (12th ed. 2024). Surprise, similarly, is “[a]n occurrence … that affects 


someone in an unexpected way.” Surprise, Black’s Law Dictionary (12th ed. 2024). And while 


excusable neglect resists a specific definition, it has been found when “Defendants did not timely 


respond to the Complaint due to mistake on their part,” and “[t]he then unrepresented Defendants 


mistakenly believed no further response was necessary on their part.” Connexus Indus. v. BMH 
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Processing Inc., Case No. 2018CP2303043, 2018 S.C. C.P. LEXIS 709, at *4 (Greenville Cnty. 


Cir. Ct. Dec. 4, 2018)(cited as an example of persuasive reasoning). 


The Special Referee treated “mistake, inadvertence, surprise, or excusable neglect” as one 


standard instead of four disjunctive options, and then evaluated Appellants’ motion solely for 


excusable neglect. See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (“Canons of 


construction ordinarily suggest that terms connected by a disjunctive be given separate 


meanings.”). He never addressed whether relief was justified due to mistake, inadvertence, or 


surprise. 


Instead, the Special Referee answered questions not before him. For example, the Special 


Referee answered this unasked question: “If Mark One believed it was incorrectly named, the 


proper remedy is to file an answer and assert that as a defense.” Op. at 6; see also Op. at 6 (“[T]he 


requirement to answer a complaint is the law.”).  Excusable neglect, surprise, or mistake was 


shown here.  Mr. Gitau, as the driver, informed his motor carrier Rift Valley of the suit papers, 


which was the true motor carrier involved here, believing that was the end of his responsibility and 


that Rift Valley would appropriately handle things from there.  He asserts he was driving for Rift 


Valley, not Mark One.  Mark One also knows Mr. Gitau is driving for Rift Valley regarding the 


accident, and that Mr. Gitau has informed Rift Valley of the suit papers.  Under these 


circumstances, excusable neglect, surprise, and/or mistake is shown.  The lawsuit was not brought 


against the proper motor carrier, but both Appellants understood that the proper motor carrier was 


aware of the lawsuit and Appellants believed that it would take appropriate action to take on its 


true responsibility.  The Appellants should not be punished because Rift Valley has to date 
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inexplicably failed to accept that responsibility.  That failure is certainly a “surprise.”  Hence, the 


Special Referee should be reversed.  


The Special Referee also abused his discretion regarding timeliness. He determined 


Appellants  “did not timely seek relief” despite acknowledging that their motion met Rule 


60(b)(1)’s one-year deadline. Op. at 8. In doing so, he ignored that “it is not the Court’s [and not 


a special referee’s] place to change the meaning of a clear and unambiguous statute.” Denman v. 


City of Columbia, 387 S.C. 131, 138 (2010). He further ignored that timeliness is part of the Rule 


55(c) inquiry, not Rule 60(b)(1)’s, for the very reason that Rule 60(b)(1) has a built-in deadline. 


See Green, 446 S.C. at 338–39 (stating standards for Rules 55(c) and 60(b)(1)).  


The Special Referee’s opinion about whether Appellants could or should have moved 


earlier is of no moment. Appellants’ motion was timely under the governing rule, and the Special 


Referee misapplied the law by ruling otherwise. 


b. The Special Referee erred when he determined Appellants did not present a 


meritorious defense. 


The Special Referee also abused his discretion when he held that Appellants did not present 


a meritorious defense. 


Appellants “d[id] not have to establish that [it] would prevail on the merits” to satisfy Rule 


60(b)(1)’s meritorious defense requirement. Thompson v. Hammond, 299 S.C. 116, 120 (1989). 


“A meritorious defense need not be perfect nor one which can be guaranteed to prevail at trial. It 
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need be only one which is worthy of a hearing or judicial inquiry.” Graham v. Town of Loris, 272 


S.C. 442, 453 (1978). This aligns with the Court’s preference for judgments on the merits. 


Appellants presented three meritorious defenses: “(1) Rift Valley is really the proper 


defendant,5 (2) Plaintiff ‘stopped suddenly in the roadway’ and may be responsible for the 


accident, and (3) the medical bills total ‘$46,270.54’ and the judgment is ‘in excess of 100 times 


the Plaintiff’s medical bills.’” Op. at 9. (quoting Mem. in Supp. at 7). The Special Referee 


determined that “[n]one of these weigh in favor of granting relief” because he applied the wrong 


legal standard. Op. at 9. 


First, the Special Referee erroneously weighed Mark One’s overall defenses instead of 


limiting his opinion to whether it presented a meritorious defense sufficient for relief from a default 


judgment. See, e.g., Op. at 5 (“I find that Defendants failed to prove Gitau is unfamiliar with the 


legal system.”)(emphasis added); Op. at 6 (“The evidence does not establish that Gitau was driving 


for Rift Valley to the exclusion of Mark One.”)(emphasis added). Indeed, at one point the Special 


Referee stated “[t]here is a crash report showing Rift Valley was in a crash on July 24, 2020, in a 


location that may be the accident at issue in this case,” but nevertheless concluded that this “is not 


definitive proof that this accident is the same one in the crash report.” Op. at 6 (emphasis added). 


“Definitive proof” that Rift Valley (not Mark One) is the proper defendant vastly exceeds Rule 


60(b)(1)’s requirement of presentation of  “meritorious defense.” 


Similarly, the Special Referee also expressed concern that if Rift Valley replaces Mark 


One, Shelest’s complaint could be time barred. See Op. at 10. But the question whether an amended 


complaint relates back to the time of the original pleading is determined by Rule 15(c), SCRCP, 


5 Counsel for Rift Valley appeared at the hearing on the motion to set aside, and agreed that the motion to set aside 
should be granted.  One of the grounds for the motion to set aside was that Rift Valley was the proper motor carrier, 
not Mark One. See Hearing Transcript at. P. 11, 12. 
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not the Special Referee’s view of what could be possible in terms of Rift Valley becoming a party. 


The consideration of this issue as a basis for the Special Referee’s order also constitutes an abuse 


of discretion. 


Second, the Special Referee determined “the ratio of the actual medical damages (past and 


future) to the judgment” is not a meritorious defense. Op. at 9–10.  The South Carolina Supreme 


Court recently held however, that “a party in default can satisfy the meritorious defense 


requirement under Rule 55(c) and Rule 60(b)(1) by showing he has a meritorious defense as to the 


amount of damages or proximate cause.” Green, 446 S.C. at 343.6  That Green issued after the 


Special Referee’s opinion does not change anything. Judicial decisions like Green that announce 


or clarify the existing state of South Carolina law apply retroactively; only “decisions creating new 


substantive rights have prospective effect only.” Carolina Chloride, Inc. v. S.C. Dep’t of Transp., 


391 S.C. 429, 433–34 (2011). 


More than $4 million of the Special Referee’s $5,136,817.82 award was for Shelest’s pain 


and suffering, mental anguish, and loss of enjoyment of life. Mark One’s position that the Special 


Referee’s damages award was excessive is a meritorious defense. Because the Special Referee 


misapplied the law, this Court should reverse his denial of Appellants’ Rule 60(b)(1) motion. 


CONCLUSION


Based on the forgoing, Appellants respectfully requests that this Court vacate the Special 


Referee’s default judgment and remand to the circuit court with instructions that a circuit judge 


adjudicate Shelest’s claim.  Failing that, Appellants request that the Special Referee’s rulings be 


reversed based on abuse of discretion and the matter should be remanded to the circuit court for 


further proceedings. 


6 Appellants also noted that Plaintiff declined medical treatment at the scene of the accident. 
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Appellants’ Designation of Matter for  
the Record on Appeal 


_________________________________________________ 


Appellants Martin Maina Gitau and Mark One Freight & Logistics, LLC. (“Appellants”), 


designate the following material under Rule 209, SCACR, for inclusion in the record on appeal.  


Undersigned counsel certifies, under Rule 209(c), SCACR, that the designation contains no matter 


which is irrelevant to this appeal. 


Orders 


Order Denying Defendants’ Motion to Set Aside Default, April 30, 2025 


Special Referee Order of Judgment with exhibits (1-8), February 26, 2024 


Order of Reference to Special Referee, June 26, 2023 


Order of Default, May 16, 2023 


Pleadings 


Shelest Summons and Complaint, January 11, 2022 
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Shelest Amended Summons and Complaint, May 26, 2022  


Motions, Supporting Memoranda 


Defendants, Memorandum in Support of Defendants’ Motion to Set Aside Entry of Default and 
Default Judgment with exhibits (1-7), March 28, 2025  


Defendants Motion to Set Aside Default, December 19, 2024 


Transcripts: 


Transcript of April 1, 2025 Hearing 


Other: 


Plaintiff’s Withdrawal of Jury Trial Demand, September 20, 2023 


Affidavit of Default with exhibits (1-2), May 10, 2023 


Service Affidavit on John Doe Trucking, November 10, 2022 


Service Affidavit on Martin Gitau, November 10, 2022 


Service/Acceptance of Service upon Martin Gitau, March 25, 2022 


Service/Certificate of Service Certified Mail on Martin Gitau, February 24, 2022 


Notice of Appeal, May 30, 2025 


(Signature Page Follows)







3 


Respectfully submitted  


NELSON MULLINS RILEY & SCARBOROUGH LLP 


By: s/ C. Mitchell Brown 
 C. Mitchell Brown 
 SC Bar No. 012872 


E-Mail: mitch.brown@nelsonmullins.com 
 Brook B. Andrews 
 S.C. Bar No. 076283 
 E-Mail: brook.andrews@nelsonmullins.com 
 1320 Main Street, 17th Floor 
 Columbia, SC  29201 
 (803) 799-2000 


Attorneys for Appellants


January 9, 2026 















