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STATEMENT OF ISSUES ON APPEAL 
 


1. The Single Commissioner and Full Commission erred in finding that the Claimant had 


achieved maximum medical improvement and such finding is clearly erroneous in view of 


reliable, probative, and substantial evidence in the whole record.  Although whether a Claimant 


has achieved maximum medical improvement is usually a question of fact for the Commission, 


the question becomes an issue of law when the evidence points to only one conclusion or when 


the Commission’s findings are based on surmise, speculation, or conjecture.  In the instant 


matter, all evidence leads to the conclusion that the Claimant has not achieved maximum 


medical improvement, and instead, the only conclusion that can be reached from the evidence 


in the record is that the Claimant has not achieved maximum medical improvement for the 


admitted injury to her left foot. 


2. The Single Commissioner and Full Commission erred in finding that the Claimant had 


achieved maximum medical improvement and such finding is arbitrary and/or capricious 


and/or characterized by abuse of discretion and/or clearly unwarranted exercise of discretion. 


In the instant matter, all evidence leads to the conclusion that the Claimant has not achieved 


maximum medical improvement, and instead, the only conclusion that can be reached from the 


evidence in the record is that the Claimant has not achieved maximum medical improvement 


for the admitted injury to her left foot. 


3. Every single issue alleged by the Appellant to be erroneous on appeal is resolved if the Single 


Commissioner had not incorrectly found that the Claimant had achieved maximum medical 


improvement—(1) whether Claimant was provided treatment consistent with the Consent 


Order, (2) whether the Claimant had suffered any permanent impairment, (3) whether the 


Claimant has any permanent work restrictions, (4) whether Defendants were entitled to 
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terminate TTD benefits—all these issues are resolved if the Single Commissioner had not 


incorrectly found that the Claimant had achieved maximum medical improvement.  There is 


no evidence in the record as a whole to support the aforementioned finding(s) and conclusion. 


4. It is respectfully submitted that the Single Commissioner and Full Commission erred in the 


following findings of fact: 


a. Defendants provided treatment with Dr. David Barcel on May 20, 2023 which was a 


doctor of their choosing pursuant to the Consent Order.  


b. Dr. Barcel opined that she has reached MMI for her compensable injury to the left foot.  


(Depo Tr. p. 15, ln 1-3). 


c. Dr. Barcel opined that Claimant has no permanent impairment as a result of her work 


accident/injury (Depo. Tr. p. 15, 4-7), and would not need additional or future medical 


treatment. (Depo Tr. p. 15, ln 8-12). 


d. Dr. Barcel opined that Claimant has no permanent work restrictions. (Depo Tr. p. 15, 


ln 13-18). 


e. Dr. Barcel opined within a reasonable degree of medical certainty that Claimant’s 


condition of flatfoot is not related to her employment and while he would recommend 


treatment for the unrelated condition, he does not recommend any treatment or believe 


she has sustained an impairment due to the work accident. (Depo. Tr. p. 16) 


f. Dr. Barcel opined that Claimant’s condition of flatfoot likely warrants more treatment 


but that this condition is not related to her work accident. (Depo. Tr. p. 26-29) 


g. The undersigned grants greater weight to the opinion of Dr. Barcel over any of the other 


doctors as he is a board certified orthopedic surgeon.  


h. Claimant has reached MMI for her compensable injury. 
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i. The only doctor starting that her flat foot was pre-existing and this has redefined the 


baseline as 0%. Thus, Claimant has sustained zero impairment from the May 30, 2023 


visit.1 


j. Claimant is not entitled to any award of PPD benefits as she has not sustained any 


permanent disability.  


k. Defendants may terminate payment of TTD benefits and are entitled to a credit for 


overpayment of TTD benefits from June 12, 2023. 


5. It is respectfully submitted that the Single Commissioner and Full Commission erred in the 


following Conclusions of Law: 


a. Pursuant to § 42-15-60, Claimant was evaluated by Dr. Barcel who opined within a 


reasonable degree of medical certainty that she had reached MMI as of May 30, 2023. 


b. Pursuant to § 42-9-30, Claimant has not sustained any loss of use of her left foot and is 


not entitled to any award of PPD benefits.  


c. Pursuant to § 42-9-10, Claimant has reached MMI and is not entitled to TTD benefits 


beyond June 12, 2023, the date of the filing of Form 21/Hearing Request. 


d. Pursuant to § 42-9-10, Defendants are entitled to a credit of overpayment of TTD 


benefits paid after June 12, 2023. 


6. It is respectfully submitted that the Single Commissioner and Full Commission erred in the 


following Order: “IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that 


Claimant has reached MMI for her compensable injury and has not sustained any degree of 


permanent partial disability and thus is not entitled to any award of additional benefits, 


indemnity or medical.  Further, Defendants may terminate payment of TTD benefits and are 


 
1 This Finding of Fact was slightly modified by the Full Commission; see R. p. 23-24. 
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entitled to a credit for overpayment of TTD benefits from June 12, 2023, the date of the filing 


of Form 21/Hearing Request.” 


7. The Single Commissioner and Full Commission Order is arbitrary and/or capricious and/or 


characterized by abuse of discretion and/or clearly unwarranted exercise of discretion in 


finding and/or concluding that on the one hand (1) the Claimant was still in need of treatment 


for her admitted injury while at the same time (2) finding and concluding that the Claimant 


had achieved maximum medical improvement for her admitted injury. 
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STATEMENT OF THE CASE 
 
 This claim arises out of an admitted repetitive motion injury to the Claimant’s left foot 


occurring on or about January 24, 2022. After extensive discovery—and on the eve of a hearing to 


determine compensability scheduled for October 18, 2022—the Parties entered into a Consent Order 


dated December 7, 2022.2  By way of consent, the Parties most notably agreed that: (1) The 


Claimant sustained a compensable injury to her left foot as a result of repetitive trauma, and 


(2) the Defendants shall provide causally-related medical treatment for Claimant’s left foot 


injury.   


 After several months, Defendants finally scheduled an evaluation with Dr. Barcel on 


May 30, 2023.  As a result of this evaluation, Defendants took the position that Claimant had 


achieved maximum medical improvement, suspended any further treatment, and filed a Form 21 to 


suspend benefits.  A hearing was set for May 20, 2024. 


 At the  Single Commissioner hearing and the Full Commission hearing, both parties 


presented their positions on various issues.  Defendants admitted that Claimant sustained a 


compensable, repetitive motion injury to the left foot pursuant to the Consent Order dated 


December 7, 2022.  Defendants further contended that Claimant had achieved maximum medical 


improvement as per Dr. Barcel’s opinion and sought (1) an Order to terminate payment of TTD 


benefits, (2) an award of PPD benefits, if any, and (3) a credit for overpayment of temporary 


compensation back to the date on which the Form 21/Hearing Request was filed, June 12, 2023.  


Conversely, Claimant contended that she had not achieved maximum medical improvement for 


her compensable left foot injury and sought ongoing TTD benefits as well as additional medical 


 
2 R. p. 2. 
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treatment for the left foot as recommended by Dr. Barcel.3  


 More specifically, Defendants contended that pursuant to prior Consent Order, they 


admitted Claimant sustained a compensable injury to the left foot and provided causally related 


medical treatment with Dr. Barcel, an orthopedic doctor specializing in foot/ankle injuries and 


conditions.  Defendants continued, arguing that Dr. Barcel evaluated Claimant and opined within 


a reasonable degree of medical certainty that she had reached MMI for her injury and that the 


Claimant had sustained zero impairment.  Defendants further argued that Dr. Barcel opined that 


Claimant would not need further medical treatment related to her work injury.  Defendants also 


contended that they were entitled to terminate payment of temporary total disability benefits and 


that they should be afforded a credit for overpayment of temporary compensation back to 


June 12, 2023, the date on which they filed the Form 21/Hearing Request.  Additionally, 


Defendants contended that Claimant had not suffered any permanent partial disability and was not 


entitled to an award of any further benefits, indemnity or medical.  Defendants further contended 


that while Claimant relies on the opinion of Dr. Clemow for further medical treatment, Dr. Clemow 


had not seen the Claimant in over two years and Dr. Barcel is the most recent physician to evaluate 


and treat her.  As such, Defendants contended that Dr. Barcel’s opinion should be given the most 


weight.4  


 Claimant contended that the issue of whether the Claimant’s foot injury was compensable 


and causally related to the Claimant’s employment with the Defendant Employer had already been 


decided by the Consent Order dated December 7, 2022.  Claimant noted that although Dr. Clemow 


and Dr. Barcel (ATP) disagreed as to the causal relationship between the injury and the work 


 
3 R. pp. 176-183. 
 
4 Id. 
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condition, both physicians did agree as to the diagnosis of injury and the recommended treatment.  


Claimant argued that Dr. Barcel’s opinion regarding causal relationship was irrelevant as the issue 


of causal relationship had already been decided by the Consent Order dated December 7, 2022, 


however, Claimant further contended that Defendants had not provided treatment consistent with 


the Consent Order dated December 7, 2022.  Claimant argued that Dr. Barcel testified that 


Claimant continues to suffer from the same condition which the Defendants have admitted is 


compensable and that Claimant needs further treatment for same.  Claimant also argued that she 


was in need of additional treatment and that she had not achieved MMI.  Claimant relied upon the 


opinion of Dr. Clemow and Dr. Barcel to support her position that she is in need of additional 


treatment.5 


 


 


 


 


 


 


 


 


 


 


 


 


 
5 R. p. 173 (Full Commission Hearing Transcript). 
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STANDARD OF REVIEW 


The standard of review in the instant matter is governed by S.C. Code § 1-23-380.  The 


review must be confined to the record.6  The Court may not substitute its judgment for the judgment 


of the Full Commission as to the weight of the evidence on questions of fact and may only affirm 


or remand the case for further proceedings.7  However, the Court may reverse or modify the 


decision of the Full Commission if substantial rights of the Appellant have been prejudiced 


because the administrative findings, inferences, conclusions, or decisions are: (a) in violation of 


constitutional or statutory provisions, (b) in excess of the statutory authority of the agency, (c) 


made upon unlawful procedure, (d) affected by other error of law, (e) clearly erroneous in view of 


reliable, probative, and substantial evidence in the whole record, or (f) arbitrary or capricious or 


characterized by abuse of discretion or clearly unwarranted exercise of discretion.8  


Claimant/Appellant asserts, as grounds for appeal, that the Single Commissioner’s and Full 


Commission’s findings, inferences, conclusions, and/or decisions (1) are clearly erroneous in view 


of the reliable, probative, and substantial evidence in the whole record and (2) are arbitrary, 


capricious, and/or characterized by abuse of discretion. 


 


 


 


 


 


 
6 S.C. Code § 1-23-380(4). 
 
7 S.C. Code § 1-23-380(5); see also Potter v. Spartanburg, 395 S.C. 17, 716 S.E.2d 123 (S.C.App. 2011) 
 
8 Id. 
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 ARGUMENT 
 
I. THE SINGLE COMMISSIONER AND THE FUILL COMMISSION ERRED IN 


FINDING THAT THE CLAIMANT HAD REACHED MAXIMUM MEDICAL 
IMPROVEMENT FOR HER ADMITTED INJURY TO THE LEFT FOOT AND 
THERE IS NO EVIDENCE IN THE RECORD AS A WHOLE TO SUPPORT THAT 
FINDING AND/OR CONCLUSION OF LAW. 


 
II. THE PREPONDERANCE OF THE EVIDENCE REVEALS THAT DR. BARCEL 


DID NOT OPINE THAT CLAIMANT HAD ACHIEVED MAXIMUM MEDICAL 
IMPROVEMENT.  INSTEAD, DR. BARCEL OPINED THAT THE CLAIMANT’S 
COMPENSABLE CONDITION WAS NOT RELATED TO WORK, THEREBY 
LEADING DR. BARCEL TO CONFLATE THE ISSUE OF CAUSAL 
RELATIONSHIP TO WORK WITH THE ISSUE OF MAXIMUM MEDICAL 
IMPROVEMENT.  THE SINGLE COMMISSIONER ERRED IN RELYING ON 
DR. BARCEL’S CAUSATION OPINION IN FINDING THAT THE CLAIMANT 
HAD ACHIEVED MAXIMUM MEDICAL IMPROVEMENT FOR HER 
COMPENSABLE CONDITION. 


 
III. EVERY PHYSICIAN INVOLVED IN THE CLAIMANT’S TREATMENT AGREED 


THAT THE CLAIMANT’S COMPENSABLE CONDITION WAS THE ROOT 
CAUSE OF HER LOWER EXTREMITY ISSUES.  THERE WAS NO DEVIATION 
IN ANY OF THE MEDICAL OPINIONS IN THE RECORD AS TO THE 
CLAIMANT’S HISTORY, PRESENTATION, AND RECOMMENDATION FOR 
CONTINUED TREATMENT REGARDING THE CLAIMANT’S COMPENSABLE 
INJURY. THE ONLY DIVERGENCE OF OPINION THROUGHOUT THE 
MEDICAL RECORD IS WHETHER THE CLAIMANT’S COMPENSABLE 
CONDITION WAS CAUSALLY RELATED TO WORK—AN ISSUE THAT HAD 
ALREADY BEEN DECIDED BY CONSENT ORDER. 


 
Claimant contends that the Single Commissioner and Full Commission erred in various 


findings of fact, in various conclusions of law, and ultimately, in their Order(s).  However, all the 


issues on appeal stem from the finding by the Single Commissioner and Full Commission that the 


Claimant has achieved maximum medical improvement according to Dr. Barcel (the 


Defendants’/Respondents’ Expert physician).9  Every single issue on appeal is resolved if the 


Single Commissioner and/or Full Commission had not incorrectly found that the Claimant had 


achieved maximum medical improvement—(1) whether Claimant was provided treatment 


 
9 R. p. 23, Finding of Fact 21 and R. p. 24, Conclusions of Law 3 and 5. 







  
 


13 of 21 


consistent with the Consent Order, (2) whether the Claimant had suffered any permanent 


impairment, (3) whether the Claimant has any permanent work restrictions, (4) whether 


Defendants were entitled to terminate Temporary Total Disability benefits—all these issues are 


resolved if the Single Commissioner and Full Commission had not incorrectly found that the 


Claimant had achieved maximum medical improvement.  In the following paragraphs, the 


undersigned will show, with specificity, that the Single Commissioner and Full Commission were 


clearly erroneous and/or capricious and/or arbitrary in finding that the Claimant had achieved 


maximum medical improvement, and in turn, incorrectly found that (1) the Claimant has achieved 


maximum medical improvement, (2) the Claimant was not entitled to additional treatment, and (3) 


the Claimant had not suffered any permanent partial impairment.  The undersigned will also show 


that the Claimant was never provided treatment consistent with the Consent Order dated 


December 7, 202210, and in lieu thereof, the Claimant was made to submit to an IME to determine 


issues that had already been decided—causality and compensability—and that there was never any 


intention of providing Claimant with treatment consistent with the aforementioned Consent Order. 


It should be noted that the undersigned certainly does not dispute the Finding by the Single 


Commissioner and the Full Commission that “the greater weight of the evidence supports that 


Claimant has a pre-existing condition aggravated by her employment with [the Defendant 


Employer]”11 and the Conclusion that “[p]ursuant to § 42-1-160, Claimant sustained a 


compensable injury to the left foot… due to repetitive trauma.”12  However, although not an issue 


on appeal, the method by which the Single Commissioner and Full Commission reached this 


 
10 R. p. 2. 
 
11 R. p. 23, Finding of Fact No. 19. 
 
12 R. p. 24, Conclusion of Law No. 2. 
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conclusion was error (albeit, harmless).  Again, the issues of causality and compensability had 


already been decided by consent of the parties pursuant to the Consent Order dated December 7, 


2022,13 and therefore, the issues of causality and compensability were not properly ruled upon by 


the Single Commissioner nor Full Commission.   


Put plainly, there is not a single note or opinion in the record as a whole that states that the 


Claimant has achieved maximum medical improvement for her current, compensable condition.  


In fact, in both his evaluation notes and in his deposition, Dr. Barcel (the Defendant’s Expert 


physician) opined that the Claimant still needed treatment for her current, compensable condition. 


In his note dated May 30, 2023, Dr. Barcel stated:14 


 
 


Dr. Barcel reiterated his opinion regarding the need for additional treatment in his 


deposition15: 


       
 


13 R. p. 2. 
 
14 R. p. 74. 
 
15 R. p. 264, line 8-p. 265, line 13. 
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In fact, when asked whether there was any disagreement by the various medical providers 


as to the Claimant’s need for additional treatment for her compensable condition, Dr. Barcel stated 


in his deposition that there was no disagreement regarding presentation, diagnosis, and 


recommended treatment16: 


 


 
 


 
 Respectfully, based on the above, the finding that the Claimant has achieved MMI is not 


supported by any evidence in the record.  Again, not a single note or opinion exists to support a 


finding that the Claimant has achieved MMI for her current, compensable condition.  The record, 


as a whole, is devoid of any evidence to support that finding and/or conclusion of law. 


The undersigned speculates that the confusion may lie in Dr. Barcel’s opinion that the 


Claimant’s compensable condition was not related to work.  Because Dr. Barcel opined that the 


Claimant’s compensable condition was not related to work, he further opined that as to any work-


 
16 R. p. 265, line 23-p. 266, line 2. 
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related issue, the Claimant had achieved maximum medical improvement.17  However, if one were 


to read a little further in that same line of questioning, Dr. Barcel also stated that the Claimant 


suffered from disability and/or dysfunction as a result of her condition, but because he did not 


believe that the compensable condition was related to work—again, an issue that had already been 


decided by consent of the parties—Dr. Barcel did  not assign an impairment for any injury related 


to work18: 


 
  
 


The record reveals that Dr. Barcel did not opine that Claimant had achieved maximum 


medical improvement.  Instead, Dr. Barcel opined that the Claimant’s compensable condition was 


not related to work, and quite frankly, Dr. Barcel’s opinion as to compensability is irrelevant.  It 


is clear that Dr. Barcel conflates the issue of causal relationship to work with the issue of 


maximum medical improvement.  The Single Commissioner and Full Commission erred in 


relying on Dr. Barcel’s opinion regarding causation to find that the Claimant had achieved 


maximum medical improvement for her current, compensable condition. 


 
 


17 R. p. 252, line 25-p. 253, line 16. 
   
18 R. p. 253, line 22-p. 254, line 23. 
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The only other issue to consider in an attempt to make sense of the Single Commissioner’s 


and Full Commission’s glaring error in their Orders is whether the condition that Dr. Barcel is 


referencing is the only condition that the Claimant has suffered or if there is some other condition 


that Dr. Barcel might be referencing as the root cause of the Claimant’s condition.  That issue is 


resolved rather easily in Dr. Barcel’s deposition19: 


 
 
Put plainly, every physician involved in the Claimant’s treatment agreed that the 


Claimant’s current, compensable condition was the root cause of her lower extremity issues.  There 


was no deviation in any of the medical opinions in the record as to the Claimant’s history, 


presentation, and recommendation for continued treatment regarding the Claimant’s compensable 


injury. The only divergence of opinion throughout the medical record is whether the Claimant’s 


compensable condition was causally related to work—an issue that had already been decided by 


Consent Order. Objectively, there is simply no evidence to support a finding that the Claimant has 


achieved maximum medical improvement for her compensable injury. 


 
19 R. p. 251, lines 5-25; see also R. p. 262, line 1-19.     
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IV. THE SINGLE COMMISSIONER AND FULL COMMISSION ISSUED AN ORDER 
WITH IRRECONCILABLE INCONSISTENCIES THAT BOTH (1) FINDS THAT 
THE CLAIMANT IS STILL IN NEED OF ADDITIONAL TREATMENT FOR 
CLAIMANT’S COMPENSABLE, LEFT-FOOT CONDITION YET (2) ALSO 
CONCLUDES THAT THE CLAIMANT HAS ACHIEVED MAXIMUM MEDICAL 
IMPROVEMENT (MMI) FOR THAT VERY SAME CONDITION. 


 
 Up to this point, Claimant/Appellant has painstakingly argued that the record does not align 


with the Single Commissioner’s and Full Commission’s Findings and Conclusions regarding the 


Claimant’s MMI status.  In this section, the Claimant/Appellant wishes to highlight how the Single 


Commissioner’s and Full Commission’s Findings and Conclusions do not align with the Single 


Commissioner’s and Full Commission’s very own Findings and Conclusions.  As this section’s 


headline suggests, it is respectfully submitted that the Single Commissioner and Full Commission 


erred in issuing an Order with irreconcilable inconsistencies that on one hand acknowledges that 


the authorized physician (as well as every other physician) opines that the Claimant is still in need 


of medical treatment for her compensable, left-foot condition, yet on the other hand finds that the 


Claimant has achieved maximum medical improvement for that same condition.   


 The Single Commissioner and Full Commission made the following findings regarding 


compensability of the Claimant’s condition: 


• The Single Commissioner and the Full Commission both found that Dr. Barcel 


(the authorized treating physician) confirmed the diagnosis of left flat foot.20  


• The Single Commissioner and the Full Commission both found that the 


Claimant has a pre-existing condition aggravated by her employment with the 


Defendant.21  


 
20 R. p. 9, Finding of Fact No. 8; see also R. p. 22, Finding of Fact No. 8 
 
21 R. p. 10, Finding of Fact No. 20; see also R. p. 23, Finding of Fact No. 20. 
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• The Single Commissioner and the Full Commission both concluded that the 


Claimant sustained a Compensable injury to the left foot on January 24, 2022, 


due to repetitive trauma.22 


It appearing that the Commission clearly and resoundingly resolves the issue of a 


compensable, left-foot injury in favor of the Claimant, the Single Commissioner and Full 


Commission then found the following regarding the Claimant’s left-foot injury and the need for 


additional treatment: 


• The Single Commissioner and the Full Commission both found that Dr. Barcel 


(the authorized treating physician) opined that the Claimant’s flatfoot 


condition likely warrants more treatment.23  


It then appearing that the Single Commissioner and Full Commission had clearly found that 


the Claimant/Appellant has not yet achieved maximum medical improvement for her decidedly 


compensable left-foot condition, the Single Commissioner and Full Commission inexplicably 


conclude the following: 


• The Single Commissioner and Full Commission conclude that the Claimant 


has achieved maximum medical improvement.24 


Put plainly, it is not possible for the Full Commission to find that the Claimant likely needs 


additional treatment for the condition found to be compensable25 while at the same time concluding 


 
22 R. p. 11, Conclusion of Law No. 2; R. p. 24, Conclusion of Law No. 2. 
 
23 R. p. 10, Finding of Fact No. 16; R. p. 23, Finding of Fact No. 16. 
 
24 R. p. 11, Conclusion of Law No. 5; R. p. 24, Conclusion of Law No. 5. 
 
25 R. p. 10, Finding of Fact No. 20 and R. p. 11, Conclusion of Law No. 2; see also R. p. 23, Finding of Fact No. 20 
and R. p. 24, Conclusion of Law No. 2. 
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that the Claimant has achieved maximum medical improvement.26  The finding that Claimant has 


achieved MMI for her work-related injury is not supported by any evidence in the record. The Full 


Commission disregarded Dr. Barcel’s testimony regarding the need for additional treatment, 


focusing on his causation statement and MMI statement but entirely missing his treatment 


recommendations for the work-related, compensable, flatfoot condition27—recommendations that 


clearly demonstrated that the Claimant had not achieved MMI.  The Findings and Conclusions 


made by the Single Commissioner and Full Commission are clearly erroneous in view of the 


reliable, probative and substantial evidence in the record and the inconsistencies in the Order 


demonstrate arbitrariness and capriciousness such that the substantial rights of the 


Claimant/Appellant have been prejudiced. 


 


CONCLUSION 
 


The Finding(s) and Conclusion(s) that Claimant had achieved maximum medical 


improvement for her work-related injury is not supported by any evidence in the record.  The 


Defendant’s expert, Dr. Barcel, opined that the Claimant was still in need of treatment for her 


current condition—the same condition that the Single Commissioner found to be causally 


related to the Claimant’s work condition in the Single Commissioner and Full Commission 


Order and the same condition that the Parties agreed was causally related in their Consent 


Order dated December 7, 2022.  Respectfully, the Finding(s) that the Claimant has achieved 


maximum medical improvement for her work-related condition is unsupported by the Record as a 


 
26 R. p. 11, Conclusion of Law No. 3 and No. 5; R. p. 24, Conclusion of Law No. 3 and No. 5 
 
27 R. p. 74; See also R. p. 264, line 8-p. 265, line 13. 
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whole and is clearly arbitrary, capricious and/or an unwarranted exercise of discretion.   The 


Claimant respectfully requests a Finding and Conclusion by this Honorable Court that the Claimant 


has not achieved maximum medical improvement for her compensable injury and that the 


Claimant is entitled to additional treatment and a continuing award of temporary total disability 


benefits (as well as backpay of unpaid benefits). 


 
 
 
 


Respectfully submitted, 
 
 
 
 
 
                                                                       
     Stephen N. Garcia, S.C. Bar No. 76191 


604 Pettigru Street 
Greenville, SC 29601 
Dial: (864) 271-7335 
Email: Stephen@scgarcialaw.com 
 
Attorney for Claimant/Appellant 


 
 
January 7, 2026 
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ARGUMENT 


Respondents contend that the Single Commissioner and Full Commission properly found 


that Appellant reached maximum medical improvement (MMI) for her admitted repetitive trauma 


injury to the left foot. This assertion is unsupported by substantial evidence in the record and rests 


on a mischaracterization of the medical evidence—particularly Dr. Barcel's testimony—as well as 


an internal inconsistency in the Full Commission's own Order. The Commission's finding of MMI 


lacks evidentiary support and must be reversed. 


First, Respondents misrepresent the December 7, 2022, Consent Order1 as merely 


establishing compensability without entitling Appellant to ongoing treatment. While the Consent 


Order indeed admitted compensability for repetitive trauma to the left foot, it did so without 


limitation, obligating Respondents to provide necessary medical treatment for that condition under 


S.C. Code Ann. § 42-15-60. Respondents' argument ignores that the admitted condition—


diagnosed consistently across the medical record as flat-foot and related lower extremity issues—


remains the root cause of Appellant's symptoms, as agreed upon by every treating physician.2 The 


Consent Order did not carve out an exception for "unrelated" treatment; rather, it bound 


Respondents to address the compensable injury. Yet, Respondents have never offered or 


authorized any treatment for Appellant's admitted condition, despite multiple physicians 


recommending interventions such as orthotics, physical therapy, injections, and even surgical 


options.3 This failure to provide care undermines Respondents' position, as it has prevented 


 
1 R. p. 2. 
 
2 R. p. 265, line 23-p. 266, line 2. 
 
3  Id. 
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Appellant from achieving any potential improvement, rendering the MMI finding premature and 


unsupported. The Respondents’ reliance on this Consent Order to limit treatment overlooks 


Respondents' statutory duty and the uncontroverted medical consensus that Appellant's symptoms 


stem directly from the admitted repetitive trauma. 


Second, Respondents claim that Dr. Barcel's MMI opinion was based on a "clinical 


plateau" rather than causation alone. This is a distortion of Dr. Barcel's deposition testimony, 


which reveals that his opinion on MMI was inextricably linked to his belief that Appellant's 


condition was not work-related—a question already resolved by the Consent Order4 and confirmed 


by the Single Commissioner and Full Commission5.  Dr. Barcel testified that Appellant had 


reached MMI "from a work-related standpoint"6, emphasizing that her symptoms were due to non-


occupational factors like flat foot and obesity, not repetitive trauma7. He did not opine that 


Appellant had plateaued clinically for the admitted injury; instead, he conflated MMI with 


causation, stating that if the condition were deemed work-related, further treatment would be 


warranted.8  Dr. Barcel explicitly acknowledged that Appellant's condition could benefit from 


additional interventions, such as custom orthotics, injections or surgical intervention, which he 


would recommend if causation were not in dispute.9 This testimony does not support a finding of 


clinical plateau for the compensable condition; it merely reiterates a causation opinion that is 


 
4 R. p. 2. 
 
5 See R. p. 10, Finding of Fact No. 20 and R. p. 23, Finding of Fact No. 20; see also R. p. 11 Conclusion of Law No. 
2 and R. p. 24, Conclusion of Law No. 2. 
 
6 R. p. 253, lines 12-16. 
 
7 R. p. 256, lines 4-20. 
 
8 R. p. 260, lines 7-14. 
 
9 R. p. 264, line 8-p. 265, line 15. 
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irrelevant post-Consent Order and in light of the Single Commissioner’s and Full Commission’s 


Finding(s) and Conclusion(s) that the Claimant’s condition is related to work. Respondents' 


selective reading ignores that Dr. Barcel's notes and deposition confirm Appellant's ongoing pain 


and functional limitations, with no evidence of stabilization absent treatment. Without addressing 


the admitted injury through recommended care, Dr. Barcel's opinion cannot substantiate MMI, as 


it presupposes no work-related need for improvement. 


Third, Respondents argue that the Commission properly credited Dr. Barcel's opinion as 


the "only competent, contemporaneous medical opinion." This overlooks the uniformity of the 


entire medical record, where every physician— including Dr. Barcel—agreed on the diagnosis of 


flat-foot as the root cause of Appellant's lower extremity issues, her consistent history and 


presentation, and the need for continued treatment.10 The only divergence between medical 


providers was on causation, which Dr. Barcel alone questioned, but that issue was settled by the 


Consent Order11 and Confirmed by the Single Commissioner and Full Commission.12 The 


Commission's decision to elevate Dr. Barcel's opinion ignores this consensus and credits a 


causation-based view over clinical evidence of ongoing treatability. Moreover, the Commission's 


Order is not contemporaneous with Appellant's condition; it relies on outdated assessments while 


disregarding that Respondents' refusal to authorize treatment has stalled any progress. Substantial 


evidence requires more than cherry-picking one opinion that aligns with denying benefits; here, 


 
10 R. p. 265, line 23-p. 266, line 2. 
 
11 R. p. 2. 
 
12 R. p. 10, Finding of Fact No. 20 and R. p. 23, Finding of Fact No. 20; see also R. p. 11, Conclusion of Law No. 2, 
and R. p. 24, Conclusion of Law No. 2. 
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the preponderance shows Appellant's condition remains amenable to improvement, precluding a 


finding of MMI. 


Finally, Respondents dismiss Appellant's position as mere disagreement with the weight 


of the evidence, asserting it is not reversible error. This misstates the standard of review under 


S.C. Code Ann. § 1-23-380(5), which requires reversal where findings lack substantial evidence 


or are arbitrary. The record as a whole does not support MMI; instead, it reveals an internal 


contradiction in the Full Commission's Order itself. The Commission found that Appellant requires 


additional treatment for her compensable left-foot condition13, yet simultaneously concluded she 


has reached MMI for that same condition.14 This irreconcilable inconsistency—acknowledging a 


need for treatment while declaring no further improvement possible—renders the order arbitrary 


and unsupported.15 Respondents' failure to offer any treatment exacerbates this error, as MMI 


cannot be declared when recommended care has been withheld, preventing evaluation of potential 


recovery. 


CONCLUSION 


In sum, the Commission's MMI finding is not supported by substantial evidence and must 


be reversed. The medical record, including Dr. Barcel's testimony, demonstrates that Appellant's 


admitted repetitive trauma injury remains treatable, and Respondents' inaction has artificially 


perpetuated her condition.  The Full Commission’s Order must be reversed. 


 
 


13 R. p. 10, Findings of Fact No. 12 and No. 16; R. p. 22-23, Findings of Fact No. 12 and No. 16 . 
 
14 R. p. 11, Conclusion of Law, No. 5, and R. p. 24, Conclusion of Law, No. 5. 
 
15 See Potter v. Spartanburg Sch. Dist. No. 7, 395 S.C. 17, 23, 716 S.E.2d 123, 126 (Ct. App. 2011) (reversing where 
Commission's findings were internally inconsistent and lacked evidentiary support). 
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