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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF BEAUFORT FOURTEENTH CIRCUIT
Kathleen M. Rankin, C.A. No. 2020-CP-07-00776
Plaintiff,
V.

Palatial Homes, Inc. a/k/a Palatial Homes,
LLC n/k/a Palatial Homes Design, LLC;

Cesar Castro d/b/a Heritage Plastering, CONSENT ORDER GRANTING
Inc. n/k/a Heritage Plastering & Stucco LEAVE TO FILE SECOND

LLC; CMC Steel Works, Inc.; AMI AMENDED SUMMONS AND
Ironworks LLC a/k/a American Master COMPLAINT

Ironworks, LLC; Enaldo Urriola d/b/a
Advanced Roofing Services n/k/a Ankon
Construction Services, LLC; Kelca
Counters, Inc.; John Does 1-20;
Cambridge Building, Inc.; Two Brothers
Plastering, Inc.; William T. Ruarks d/b/a
Ruacon Quality Construction; Jimmy J.
Metcalf, Jr. d/b/a Quality Roof Services;
Ionut D. Istrate d/b/a Island Plasters LLC;
Michael Grondahl; Hilton Exterminators,
Inc.; and Imperial Pest Controllers, Inc.;

Defendants.

TO: ALL COUNSEL OF RECORD
Pursuant to Rules 15(a) and 19 of the South Carolina Rules of Civil Procedure and

consent of counsel for all parties who have appeared, Plaintiff is hereby granted leave
to file Second Amended Summons and Complaint adding an additional party.

IT IS SO ORDERED!
JUDGE SIGNATURE PAGE FOLLOWS
The Honorable Bentley Price
Chief Administrative Judge
Fourteenth Judicial Circuit
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Rankin v. Palatial Homes, Inc., et al.
C.A. No. 2020-CP-07-00776

Consent Order Granting Leave to File Second Amended S&C

Page 2

WE SO MOVE

s/ Charles W. Thomson

Glynn L. Capell, Esq.
Charles W. Thomson, Esq.
CAPELL THOMSON, LLC
321 E. Bay Street
Charleston, SC 29401
Attorneys for Plaintiffs

WE SO CONSENT

s/ Brent M. Boyd

Brent M. Boyd, Esq.

MURPHY & GRANTLAND, P.A.
P.O. Box 6648

Columbia, SC 29260

Attorney for Palatial Homes, Inc.

s/ Wesley D. Few

Wesley D. Few, Esq.

WESLEY F. FEW, LLC

P.O. Box 9398

Greenville, SC 29604

Attorney for Palatial Homes, LLC
and Palatial Home Design, LL.C

s/ Edward Glenn Elliott

Edward Glenn Elliott, Esq.

AIKEN BRIDGES ELLIOTT TYLER
& SALEEBY, PA

P.O. Drawer 1931

Florence, SC 29503

Attorney for AMI Ironworks, LL.C
a/k/a American Master Ironworks,
LLC

s/ Suzanne E. Deters

Suzanne E. Deters, Esq.

R. Michael Ethridge, Esq.

ETHRIDGE LAW GROUP, LLC

1100 Queensborough Blvd., Suite 200
Mount Pleasant, SC 29464

Attorneys for Cesar Castro, Heritage
Plastering & Stucco, Heritage
Plastering & Stucco LLC, Heritage
Plastering Inc.
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Rankin v. Palatial Homes, Inc., et al.
C.A. No. 2020-CP-07-00776

Consent Order Granting Leave to File Second Amended S&C

Page 3

s/ Allen Leland DuPre

Allen Leland DuPre, Esq.

LYLES & ASSOCIATES, LLC

1037 Chick Dawley Blvd., Suite G-
100

Mount Pleasant, SC 29464-4162
Attorney for CMC Steel Works, Inc.

s/ Stephen M. Kozick

Stephen M. Kozick

KERNODLE COLEMAN

P. O. Box 13897

Charleston, SC 29422

Attorney for Hilton Head
Exterminators, Inc. and Imperial
Pest Controllers, Inc.

s/ Katherine A. Walker

Katherine A. Walker, Esq.

James K. Bryson, Esq.

ETHRIDGE LAW GROUP, LLC

1100 Queensborough Blvd., Suite 200
Mount Pleasant, South Carolina 29464
Attorneys for Cambridge Building,
Inc.

s/ Shelley S. Montague

Shelley S. Montague, Esq.

Eleanor L. Jones, Esq.

GALLIVAN, WHITE & BOYD, P.A.
P.O. Box 7368

Columbia, SC 29202

Attorneys for Michael Grondahl

s/ John Dodds IV

Christopher M. Adams, Esq.
James L. Williams, Esq.
COLLINS & LACY, P.C.

P.O. Box 12487

Columbia, SC 29211

— And -

William W. Watkins, Jr., Esq.
John Dodds IV, Esq.

WALL TEMPLETON & HALDRUP,
PA

Post Office Box 1200
Charleston, SC 29402
Attorneys for Ruacon Quality
Construction

s/ James H. Elliott, Jr.

James H. Elliott, Jr., Esq.
RICHARDSON PLOWDEN &
ROBINSON, P.A.

235 McGrath Darby Blvd., Suite 100
Mt. Pleasant, SC 29464

Attorney for Enaldo Urriola d/b/a
Advanced Roofing Services n/k/a
Ankon Construction Services, LLC
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Rankin v. Palatial Homes, Inc., et al.

C.A. No. 2020-CP-07-00776

Consent Order Granting Leave to File Second Amended S&C
Page 4

s/ J. Barnwell Fishburne
Kevin W. Mims, Esq.

John Barnwell Fishburne, Esq.
LUZURIAGA MIMS, LLP

50 Immigration St., Suite 200
Charleston, SC 29403
Attorney for Two Brothers
Plastering, Inc.
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Beaufort Common Pleas

Case Caption: Kathleen M Rankin VS Palatial Homes Inc , defendant, et al
Case Number: 2020CP0700776

Type: Order/Consent Order

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2021-05-16 11:41:10  page 5 of 5
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CASE NO. 2020-CP-07-00776
KATHLEEN M. RANKIN, )
)
Plaintiff, ) ORDER GRANTING DEFENDANT
) HILTON HEAD EXTERMINATORS,
V. ) INC.’S MOTION FOR SUMMARY
) JUDGMENT
PALATIAL HOMES, INC. A/K/A )
PALATIAL HOMES, LLC N/K/A )
PALATIAL HOMES DESIGN, LLC, )
etal., )
)
Defendants. )
)

THIS MATTER was heard by the undersigned on the Motion for Summary Judgment
filed by Defendant Hilton Head Exterminators, Inc. (“HHE”). The hearing took place on August
15, 2022. The Court, having considered HHE’s motion, the briefs submitted, and oral arguments
of counsel, grants HHE’s Motion for Summary Judgment for the reasons set forth below.

I. FACTUAL FINDINGS

This case involves moisture and termite damage discovered by Plaintiff following her “as
is” purchase of the residence located at 11 Harrogate Drive, Hilton Head, South Carolina (the
“Residence”). Palatial Homes, Inc. constructed the Residence, and Defendant HHE applied the
termite pre-treatment to the soil in March 2003, prior to construction. On March 3, 2005, the
Town of Hilton Head issued a building permit, and the Certificate of Occupancy for the
Residence was issued on January 30, 2006.

HHE provided a termite warranty for prior owners of the Residence from June 1, 2005, to
April 27, 2012. The warranty was cancelled on April 27, 2012, when the prior owners elected
not to renew the termite warranty. HHE did not provide any further termite services at the

Residence after April 27, 2012. The Residence then apparently went uninspected and untreated

Record on Appeal - 009
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for termites for approximately six years and eight months before Plaintiff purchased it.
On or about December 6, 2018, Plaintiff entered into a Contract of Sale (the “Contract”)
to purchase the Residence from seller Michael Grondahl for the purchase price of $1,240,000.00.

LR N3

The Contract expressly states that the Residence was being sold “as-is,” “where-is,” with “no
repairs” and “no concessions.” Plaintiff did not obtain a home inspection. Instead, she relied on
a previous home inspection report produced by the seller’s real estate agent. Plaintiff testified
that she did not even see the previous home inspection report, and she does not know if her real
estate agent reviewed it. Plaintiff stated that the seller’s real estate agent represented to
Plaintiff’s real estate agent that there were no significant issues with the Residence, even though
it “had been vacant at different times,” and Plaintiff’s real estate agent did not believe another
inspection was necessary.

Furthermore, the section of the seller’s Residential Property Condition Disclosure
Statement regarding wood-destroying insects, which includes termites, was completely blank and
did not address whether the Residence had any past or present termite infestations, damage, or
termite treatment or coverage. Plaintiff testified this did not raise any red flags for her because
she was not aware of the amount of damage termites can do to a house, and she was not surprised
the termite section of the disclosure was also blank because the seller “listed no representation on
all of the other boxes.” She did not know if the prior owner had a termite warranty for the
Residence. Plaintiff obtained an Official South Carolina Wood Infestation Report, or CL-100,
prior to closing, and the visual CL-100 inspection did not identify any visible termite activity or
damage.

Plaintiff closed on the purchase of the Residence on December 18, 2018. She testified
that she moved into the Residence in early January 2019, and shortly thereafter, she claims she

observed a substance that she later learned was “termite excrement” at the top of one of the
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columns on the first-floor porch on the rear of the residence. She testified that months later, in
late spring or early summer 2019, a painter discovered termites in the breakfast nook on the rear
of the residence while painting sheetrock. While he was painting, some of the sheetrock
crumbled and exposed the termites. During the same timeframe, a repair contractor hired by
Plaintiff discovered numerous construction defects at the Residence, including structural stability
issues with the second-floor balcony on the rear of the Residence and flashing and waterproofing
issues.

On January 15, 2020, more than a year after she purchased the Residence, Plaintiff
contacted the Department of Pesticide Regulation (“DPR”), Clemson University, to perform an
investigation regarding the CL-100 inspection performed at the Residence by another party and
the discovery of termite damage. DPR performed an inspection on January 22, 2020, and DPR
Pesticide Investigator Kristin Lenox-Rustin subsequently issued a report dated June 18, 2020,
which was amended on June 24, 2020. The June 24" report indicates that during demolition and
repairs, certain hidden conditions were revealed, including a form board in the block and rear
patio slab. After discussing conditions at the Residence, DPR addressed former and current pest
control companies that provided services at the Residence. With respect to HHE, which had not
provided any termite services since April 2012, DPR concluded that HHE’s March 23, 2003 pre-
treatment did not address Exterior Insulation and Finish System, or EIFS, stucco in contact with
the ground. DPR did not require HHE to correct this issue and simply issued an informational
letter to HHE on January 15, 2021. DPR instead issued a warning letter to Terminix, the current
pest control company at the Residence, for not addressing EIFS-to-ground contact, as well as a
termiticide use violation.

Plaintiff filed her original Complaint on March 26, 2020. Plaintiff filed an Amended

Complaint on October 19, 2020, naming additional defendants. In her Amended Complaint,
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Plaintiff asserts claims for Negligence/Gross Negligence and Breach of Implied Warranty of
Workmanship against HHE.

II. SUMMARY JUDGMENT STANDARD

South Carolina Rule of Civil Procedure 56(c) states that summary judgment is
appropriate when “the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.”

“When determining if any triable issues of fact exist, the evidence and all

reasonable inferences must be viewed in the light most favorable to the non-

moving party.” [Fleming v. Rose, 350 S.C. 488, 493-94, 567 S.E.2d 857, 860

(2002)] (citation omitted). In order to withstand a motion for summary judgment

in cases applying the preponderance of the evidence burden of proof, the non-

moving party is only required to submit a mere scintilla of evidence. Hancock v.

Mid—South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 766, 769 (2011). However, “[o]nce the party
moving for summary judgment meets the initial burden of showing an absence of evidentiary
support for the opponent's case, the opponent cannot simply rest on mere allegations or denials
contained in the pleadings. Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d 432 [(Ct. App.
2003)].” Singleton v. Sherer, 377 S.C. 185, 197-98, 659 S.E.2d 196, 203 (Ct. App. 2008). “The
nonmoving party must come forward with specific facts showing there is a genuine issue for
trial. [Rife v. Hitachi Cont. Machinery Co., Ltd, 363 S.C. 209, 214, 609 S.E.2d 565, 568. (Ct.
App. 2005)].” Id., 377 S.C. at 198, 659 S.E.2d at 203.

II1. CONCLUSIONS OF LAW

A. No Evidence Exists Regarding the Conditions at the Residence, Whether
Conditions were Waived, or Any Alleged Deficiencies in HHE’s Pretreatment
and Inspections at the Residence.

Page three of the June 24, 2020 DPR report states that DPR Regulation § 27-

1085(G)(2)(b)—addressing EIFS-to-ground contact—was “neither met nor wa[i]ved during

Page 4 of 10 Record on Appeal - 012
Appendix - 012

9220020d00202#3SVO - SY31d NOWWOD - 1HO4NVY3Ad - Wd £S:€ L€ Bny 2202 - a311d ATIVOINOYLO3 13



[HHE’s] March 23, 2003 pretreatment.” Plaintiff relies on this statement from Investigator
Lenox-Rustin as her only evidence of a deficiency in HHE’s pretreatment and warranty services
which may have allowed termites to enter the Residence. However, aside from the March 23,
2003 HHE invoice for a termite pretreatment of the soil that occurred prior to construction, it is
undisputed that no other documents regarding HHE’s termite services at the Residence exist.
Accordingly, DPR Structural Program Manager and Investigator Lenox-Rustin’s supervisor, Mr.
Kevin DeLorenzo, readily admits in his affidavit that DPR does not know whether the alleged
EIFS-to-ground contact was waived, or what conditions existed at the Residence up until 2012.
DPR has no way of making such a determination because according to Mr. DeLorenzo, DPR can
only report what its investigator observes at the time of its inspection. In this case, the inspection
occurred on January 22, 2020, approximately seven years and nine months after HHE’s
involvement at the Residence ended.

HHE clearly satisfied the DPR regulation regarding the retention and destruction of
records by waiting five years before destroying the records in 2017. Mr. DeLorenzo, who is an
expert in the field of termite treatments, inspections and regulation, agrees that HHE’s
destruction of records for the Residence was proper following cancellation of termite services in
April 2012.

Neither Plaintiff nor DPR has any evidence showing that the termite pretreatment
performed on March 23, 2003, was in any way incorrect or deficient in the amount of termiticide
applied. In fact, due to the passage of time, it is impossible to test the soil to determine whether
the pretreatment was deficient. Mr. DeLorenzo testified that DPR is only able to test the soil
within six months following application of termiticide. Mr. DeLorenzo’s aftidavit reflects that
DPR issues informational letters to pest control companies with previous involvement at a

property for the sole purpose of increasing termite technician awareness of such issues when
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performing future inspections and treatments at other properties. As such, the informational
letter issued to HHE is not tracked against HHE’s enforcement history. Mr. DeLorenzo states
that he would have also agreed not to issue an informational letter in this case due to the lack of
available records.

B. Plaintiff’s Claim for Negligence/Gross Negligence Fails as HHE Did Not Owe

Plaintiff a Duty of Care, and Plaintiff’s Damages were Caused by the
Intervening Negligence of Prior Owners.

In her Amended Complaint, Plaintiff claims that HHE had a duty and standard of care to
properly perform its work on the Residence “in a good and workmanlike manner, free of defects,
and in conformance with the applicable building codes and industry standards.” Plaintiff claims
that HHE breached its alleged duty and standard of care in a reckless manner that caused damage
to Plaintiff.

A plaintiff must prove the following elements to recover on a claim for negligence: “(1)
a duty of care owed by the defendant to the plaintiff; (2) a breach of that duty by a negligent act
or omission; and (3) damage proximately resulting from the breach.” Chakrabarti v. City of
Orangeburg, 403 S.C. 308, 314, 743 S.E.2d 109, 112 (2013) (citing Carolina Chloride, Inc. v.
Richland Cnty., 394 S.C. 154, 163, 714 S.E.2d 869, 873 (2011)). “‘If any of these elements is
absent a negligence claim is not stated.”” Chakrabarti, 403 S.C. at 314, 743 S.E.2d at 112
(quoting Summers v. Harrison Constr., 298 S.C. 451, 455, 381 S.E.2d 493, 495 (Ct. App. 1989)).
“A defendant is guilty of gross negligence if he is so indifferent to the consequences of his
conduct as not to give slight care to what he is doing.” Jackson v. S.C. Dep’t of Corr., 301 S.C.
125, 126, 390 S.E.2d 467, 468 (Ct. App. 1989) (internal citation omitted). “Gross negligence
involves a conscious failure to exercise due care.” Jackson, 301 S.C. at 126-27, 390 S.E.2d at

468 (internal citation omitted).
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There is no genuine issue of material fact as to Plaintiff’s negligence/gross negligence
claim because no evidence exists regarding HHE’s termite pretreatment and subsequent warranty
inspections except for the March 23, 2003 pretreatment invoice for work performed by HHE,
before a structure was even built. The aftidavit of DPR’s Structural Program Manager, Mr.
DeLorenzo, reflects that there is no way to determine whether the EIFS-to-ground condition was
waived by a prior owner, or the conditions at the Residence, when HHE’s termite warranty was
in effect because no records exist, and DPR did not inspect the Residence years earlier during
HHE’s involvement at the property. Thus, there is no way to determine whether HHE breached
any standard of care to a prior owner of the Residence.

HHE retained the services of termite expert Dr. Maxcy Nolan, III, and after a review of
relevant case documents and a site inspection at the Residence, Dr. Nolan concurs with Mr.
DeLorenzo’s testimony. Dr. Nolan has extensive education and experience in the areas of
termite treatments, inspection and regulation, and he has served as an expert in numerous termite
damage cases in South Carolina.

Both Mr. DeLorenzo and Dr. Nolan also agree that HHE does not owe Plaintiff a
standard of care because HHE cancelled its termite warranty on the Residence six years and
eight months prior to Plaintiff’s purchase of the Residence. Prior to her purchase, HHE never
had any contact or relationship with Plaintiff regarding termite services at the Residence.
Terminix, not HHE, has the current termite warranty on the Residence and received a warning
letter from DPR. HHE destroyed records properly pursuant to DPR regulations. Dr. Nolan has
provided testimony that no evidence exists showing that HHE violated any state laws,
regulations, standards of care, or industry standards as they relate to pest control operators.
Since there is no evidence that HHE breached a duty of care to a prior owner, and never owed a

duty of care to Plaintiff, Plaintiff’s negligence claim must fail. Furthermore, there is absolutely
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no evidence demonstrating that HHE consciously failed to exercise due care, as is required in a
claim for gross negligence.

Plaintiff’s negligence claim also fails because the six year and eight month period prior to
Plaintiff’s purchase of the Residence, in which apparently no termite inspection or treatment
services were provided, is an intervening or superseding cause of Plaintiff’s termite damage
attributable to the prior owners of the residence. “‘For an intervening force to be a superseding
cause that relieves an actor from liability, the intervening cause must be a cause that could not
have been reasonably foreseen or anticipated.” Dawkins v. Sell, 434 S.C. 572, 581, 865 S.E.2d 1,
6 (Ct. App. 2021) (Stephens v. CSX Transp., Inc., 415 S.C. 182, 205, 781 S.E.2d 534, 536 (2015)
(quoting Small v. Pioneer Mach., Inc., 329 S.C. 448, 467, 494 S.E.2d 835, 844 (Ct. App. 1997)).
Certainly, HHE could not have reasonably foreseen or anticipated that individuals who owned
the Residence prior to Plaintiff's purchase would fail to have the property inspected and treated
for termites, thus causing damage to Plaintiff. Based on the testimony of Mr. DeLorenzo and Dr.
Nolan, it is widely known that Hilton Head Island is an area with significant Formosan termite
pressure, and termite treatments and inspections are considered necessities by termite experts.
These experts also recommend termite re-treatments, or boosters, to protect against termite
infestation. If prior owners failed to re-treat or inspect the Residence for termites for a period of
almost seven years before Plaintiff purchased it, Dr. Nolan opines that it is likely that the termite
infestation began during this time period. HHE cannot reasonably have any duty to Plaintiff
almost seven years later for termite damage caused during a period of time when HHE did not
provide any termite services. That liability rests with the prior owners and Plaintiff’s due

diligence in the course of purchasing the Residence.
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C. Under South Carolina Law, Plaintiff’s Claim for Breach of Implied
Warranty of Workmanship Does Not Apply to Pest Control Companies or
Chemical Treatments with Limited Lifespans.

Plaintiff’s second cause of action against HHE is Breach of Implied Warranty of
Workmanship. She identifies HHE as one of the “Original Construction Subcontractors” and
alleges that HHE “impliedly warranted that its scope of work would be performed in a careful,
diligent, and workmanlike manner, free of construction defects, and in conformance with the
applicable building codes and industry standards.” Plaintiff alleges that HHE breached this
alleged warranty and suffered damages as a result.

“A Dbuilder who contracts to construct a dwelling impliedly warrants that the work
undertaken will be performed in a careful, diligent, workmanlike manner.” Smith v. Breedlove,
377 S.C. 415, 422, 661 S.E.2d 61, 71 (2008) (citing Kennedy v. Columbia Lumber & Mfg. Co.,
Inc., 299 S.C. 335, 344, 384 S.E.3d 730, 736 (1989)). “[T]o establish a claim for breach of the
implied warranty of workmanlike services, the plaintiff must show that the builder failed to
perform its work in a careful, diligent, and workmanlike manner.” Magnolia N. Prop. Owners’
Ass’n, Inc. v. Heritage Cmtys., Inc., 397 S.C. 348, 368-69, 725 S.E.2d 112, 123 (Ct. App. 2012)
(citing Smith, 377 S.C. at 422, 661 S.E.2d at 71. The implied warranty of workmanship “only
applies to builders in the business of building new dwellings for sale.” Smith, 377 S.C. at 422,
661 S.E.2d at 71 (emphasis added); Champy v. Beazer Homes Corp., No. 3:15CV04098MBS,
2016 WL 1110241, at *3 (D.S.C. Mar. 21, 2016) (“[L]iability for the implied warranty of

299

workmanship is limited to the ‘builder who contracts to construct a dwelling.”” (quoting
Kennedy, 299 S.C. at 344, 384 S.E.2d at 736.)) The rationale behind this cause of action is “that
the purchaser is forced to rely on the skill of the professional builder.” Smith, 277 S.C. at 423,

661 S.E.2d at 72.
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HHE is a pest control company, not a builder of new homes. HHE did not have any
involvement whatsoever in the construction of the Residence purchased by Plaintiff. Thus,
Plaintiff’s claim for breach of the implied warranty of workmanship is inapplicable to HHE.
Moreover, HHE only applied the initial termite pre-treatment at the Residence. Unlike large
structures constructed by a builder, termite treatments have a much more limited lifespan. The
affidavits of Mr. DeLorenzo and Dr. Nolan directly support this point. The termite warranty
issued by HHE was cancelled in 2012 because the owner of the Residence at that time elected
not to renew the warranty. There is no evidence indicating that any termite inspections or
treatments occurred at the Residence for approximately six years and eight months prior to
Plaintiff’s purchase in December 2018. In addition, the affidavits of termite experts Mr.
DeLorenzo and Dr. Nolan reflect that is impossible to determine whether HHE’s prior work at
the Residence was performed in accordance with industry standards due to the passage of a
significant period of time and the proper destruction of service records years ago.

IV. CONCLUSION

For the foregoing reasons, HHE’s Motion for Summary Judgment is GRANTED.

AND IT IS SO ORDERED.

The Honorable Bentley Price
Charleston, South Carolina

August  ,2022
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Beaufort Common Pleas

Case Caption: Kathleen M Rankin VS Palatial Homes Inc , defendant, et al
Case Number: 2020CP0700776

Type: Order/Summary Judgment

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2022-08-31 10:03:34  page 11 of 11
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CASE NO. 2020-CP-07-00776
KATHLEEN M. RANKIN, )
) AMENDED
Plaintiff, ) ORDER GRANTING DEFENDANT
) HILTON HEAD EXTERMINATORS,
V. ) INC.”S MOTION FOR SUMMARY
) JUDGMENT
PALATIAL HOMES, INC. A/K/A )
PALATIAL HOMES, LLC N/K/A )
PALATIAL HOMES DESIGN, LLC, )
etal, )
)
Defendants. )
)

THIS MATTER was heard by the undersigned on the Motion for Summary Judgment filed
by Defendant Hilton Head Exterminators, Inc. (“HHE”). The hearing took place on August 15,
2022. The Court, having considered HHE’s motion, the briefs submitted, and oral arguments of
counsel, grants HHE’s Motion for Summary Judgment for the reasons set forth below.

I. PREAMBLE

This case involves moisture and termite damage discovered by Plaintiff following her “as
is” purchase of the residence located at 11 Harrogate Drive, Hilton Head, South Carolina (the
“Residence”). Palatial Homes, Inc. constructed the Residence, and Defendant HHE applied the
termite pre-treatment to the soil in March 2003, prior to construction. On March 3, 2005, the Town
of Hilton Head issued a building permit, and the Certificate of Occupancy for the Residence was
issued on January 30, 2006.

HHE provided a termite warranty for prior owners of the Residence from June 1, 2005, to
April 27,2012. The warranty was cancelled on April 27, 2012, when the prior owners elected not
to renew the termite warranty. HHE did not provide any further termite services at the Residence

after April 27, 2012. The Residence then apparently went uninspected and untreated

Record on Appeal - 020
Appendix - 020

92200£0d0020¢#3SVO - SYI1d NOWINOO - LHO4NV39 - INV 80:01 8¢ 99d ¢c0¢ - A3T1d ATIVOINOYLO3 13



for termites for approximately six years and eight months before Plaintiff purchased it.
On or about December 6, 2018, Plaintiff entered into a Contract of Sale (the “Contract”) to
purchase the Residence from seller Michael Grondahl for the purchase price of $1,240,000.00. The

29 ¢

Contract expressly states that the Residence was being sold “as-is,” “where-is,” with “no repairs”
and “no concessions.” Plaintiff did not obtain a home inspection. Instead, she relied on a previous
home inspection report produced by the seller’s real estate agent. Plaintiff testified that she did
not even see the previous home inspection report, and she does not know if her real estate agent
reviewed it. Plaintiff stated that the seller’s real estate agent represented to Plaintiff’s real estate
agent that there were no significant issues with the Residence, even though it “had been vacant at
different times,” and Plaintiff’s real estate agent did not believe another inspection was necessary.

Furthermore, the section of the seller’s Residential Property Condition Disclosure
Statement regarding wood-destroying insects, which includes termites, was completely blank and
did not address whether the Residence had any past or present termite infestations, damage, or
termite treatment or coverage. Plaintiff testified this did not raise any red flags for her because she
was not aware of the amount of damage termites can do to a house, and she was not surprised the
termite section of the disclosure was also blank because the seller “listed no representation on all
of the other boxes.” She did not know if the prior owner had a termite warranty for the Residence.
Plaintiff obtained an Official South Carolina Wood Infestation Report, or CL-100, prior to closing,
and the visual CL-100 inspection did not identify any visible termite activity or damage.

Plaintiff closed on the purchase of the Residence on December 18, 2018. She testified that

she moved into the Residence in early January 2019, and shortly thereafter, she claims she

observed a substance that she later learned was “termite excrement” at the top of one of the
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columns on the first-floor porch on the rear of the residence. She testified that months later, in late
spring or early summer 2019, a painter discovered termites in the breakfast nook on the rear of the
residence while painting sheetrock. While he was painting, some of the sheetrock crumbled and
exposed the termites. During the same timeframe, a repair contractor hired by Plaintiff discovered
numerous construction defects at the Residence, including structural stability issues with the
second-floor balcony on the rear of the Residence and flashing and waterproofing issues.

On January 15, 2020, more than a year after she purchased the Residence, Plaintiff
contacted the Department of Pesticide Regulation (“DPR”), Clemson University, to perform an
investigation regarding the CL-100 inspection performed at the Residence by another party and
the discovery of termite damage. DPR performed an inspection on January 22, 2020, and DPR
Pesticide Investigator Kristin Lenox-Rustin subsequently issued a report dated June 18, 2020,
which was amended on June 24, 2020. The June 24" report indicates that during demolition and
repairs, certain hidden conditions were revealed, including a form board in the block and rear patio
slab. After discussing conditions at the Residence, DPR addressed former and current pest control
companies that provided services at the Residence. With respect to HHE, which had not provided
any termite services since April 2012, DPR concluded that HHE’s March 23, 2003 pre- treatment
did not address Exterior Insulation and Finish System, or EIFS, stucco in contact with the ground.
DPR did not require HHE to correct this issue and simply issued an informational letter to HHE
on January 15, 2021. DPR instead issued a warning letter to Terminix, the current pest control
company at the Residence, for not addressing EIFS-to-ground contact, as well as a termiticide use
violation.

Plaintiff filed her original Complaint on March 26, 2020. Plaintiff filed an Amended

Complaint on October 19, 2020, naming additional defendants. In her Amended Complaint,
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Plaintiff asserts claims for Negligence/Gross Negligence and Breach of Implied Warranty of
Workmanship against HHE.

II. SUMMARY JUDGMENT STANDARD

South Carolina Rule of Civil Procedure 56(c) states that summary judgment is appropriate
when “the pleadings, depositions, answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.”

“When determining if any triable issues of fact exist, the evidence and all

reasonable inferences must be viewed in the light most favorable to the non-

moving party.” [Fleming v. Rose, 350 S.C. 488, 493-94, 567 S.E.2d 857, 860

(2002)] (citation omitted). In order to withstand a motion for summary judgment

in cases applying the preponderance of the evidence burden of proof, the non-

moving party is only required to submit a mere scintilla of evidence. Hancock v.

Mid—South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 766, 769 (2011). However, “[o]nce the party
moving for summary judgment meets the initial burden of showing an absence of evidentiary
support for the opponent's case, the opponent cannot simply rest on mere allegations or denials
contained in the pleadings. Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d 432 [(Ct. App.
2003)].” Singleton v. Sherer, 377 S.C. 185, 197-98, 659 S.E.2d 196, 203 (Ct. App. 2008). “The
nonmoving party must come forward with specific facts showing there is a genuine issue for trial.
[Rife v. Hitachi Cont. Machinery Co., Ltd, 363 S.C. 209, 214, 609 S.E.2d 565, 568. (Ct.

App. 2005)].” 1d., 377 S.C. at 198, 659 S.E.2d at 203.

III. CONCLUSIONS OF LAW

A. No Evidence Exists Regarding the Conditions at the Residence, Whether
Conditions were Waived, or Any Alleged Deficiencies in HHE’s Pretreatment
and Inspections at the Residence.

Page three of the June 24, 2020 DPR report states that DPR Regulation § 27-

1085(G)(2)(b)—addressing EIFS-to-ground contact—was “neither met nor wa[iJved during
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[HHE’s] March 23, 2003 pretreatment.” Plaintiff relies on this statement from Investigator Lenox-
Rustin as her only evidence of a deficiency in HHE’s pretreatment and warranty services which
may have allowed termites to enter the Residence. However, aside from the March 23, 2003 HHE
invoice for a termite pretreatment of the soil that occurred prior to construction, it is undisputed
that no other documents regarding HHE’s termite services at the Residence exist. Accordingly,
DPR Structural Program Manager and Investigator Lenox-Rustin’s supervisor, Mr. Kevin
DeLorenzo, readily admits in his affidavit that DPR does not know whether the alleged EIFS-to-
ground contact was waived, or what conditions existed at the Residence up until 2012. DPR has
no way of making such a determination because according to Mr. DeLorenzo, DPR can only report
what its investigator observes at the time of its inspection. In this case, the inspection occurred on
January 22, 2020, approximately seven years and nine months after HHE’s involvement at the
Residence ended.

HHE clearly satisfied the DPR regulation regarding the retention and destruction of records
by waiting five years before destroying the records in 2017. Mr. DeLorenzo, who is an expert in
the field of termite treatments, inspections and regulation, agrees that HHE’s destruction of records
for the Residence was proper following cancellation of termite services in April 2012.

Neither Plaintiff nor DPR has any evidence showing that the termite pretreatment
performed on March 23, 2003, was in any way incorrect or deficient in the amount of termiticide
applied. In fact, due to the passage of time, it is impossible to test the soil to determine whether
the pretreatment was deficient. Mr. DeLorenzo testified that DPR is only able to test the soil within
six months following application of termiticide. Mr. DeLorenzo’s affidavit reflects that DPR
issues informational letters to pest control companies with previous involvement at a property for

the sole purpose of increasing termite technician awareness of such issues when
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performing future inspections and treatments at other properties. As such, the informational letter
issued to HHE is not tracked against HHE’s enforcement history. Mr. DeLorenzo states that he
would have also agreed not to issue an informational letter in this case due to the lack of available
records.

B. Plaintiff’s Claim for Negligence/Gross Negligence Fails as HHE Did Not Owe

Plaintiff a Duty of Care, and Plaintiff’s Damages were Caused by the
Intervening Negligence of Prior Owners.

In her Amended Complaint, Plaintiff claims that HHE had a duty and standard of care to
properly perform its work on the Residence “in a good and workmanlike manner, free of defects,
and in conformance with the applicable building codes and industry standards.” Plaintiff claims
that HHE breached its alleged duty and standard of care in a reckless manner that caused damage
to Plaintiff.

A plaintiff must prove the following elements to recover on a claim for negligence: “(1) a
duty of care owed by the defendant to the plaintiff; (2) a breach of that duty by a negligent act or
omission; and (3) damage proximately resulting from the breach.” Chakrabarti v. City of
Orangeburg, 403 S.C. 308, 314, 743 S.E.2d 109, 112 (2013) (citing Carolina Chloride, Inc. v.
Richland Cnty., 394 S.C. 154, 163, 714 S.E.2d 869, 873 (2011)). ““If any of these elements is
absent a negligence claim is not stated.”” Chakrabarti, 403 S.C. at 314, 743 S.E.2d at 112 (quoting
Summers v. Harrison Constr., 298 S.C. 451, 455, 381 S.E.2d 493, 495 (Ct. App. 1989)). “A
defendant is guilty of gross negligence if he is so indifferent to the consequences of his conduct as
not to give slight care to what he is doing.” Jackson v. S.C. Dep’t of Corr., 301 S.C. 125, 126, 390
S.E.2d 467, 468 (Ct. App. 1989) (internal citation omitted). “Gross negligence involves a
conscious failure to exercise due care.” Jackson, 301 S.C. at 126-27, 390 S.E.2d at 468 (internal

citation omitted).
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There is no genuine issue of material fact as to Plaintiff’s negligence/gross negligence
claim because no evidence exists regarding HHE’s termite pretreatment and subsequent warranty
inspections except for the March 23, 2003 pretreatment invoice for work performed by HHE,
before a structure was even built. The affidavit of DPR’s Structural Program Manager, Mr.
DeLorenzo, reflects that there is no way to determine whether the EIFS-to-ground condition was
waived by a prior owner, or the conditions at the Residence, when HHE’s termite warranty was in
effect because no records exist, and DPR did not inspect the Residence years earlier during HHE’s
involvement at the property. Thus, there is no way to determine whether HHE breached any
standard of care to a prior owner of the Residence.

HHE retained the services of termite expert Dr. Maxcy Nolan, III, and after a review of
relevant case documents and a site inspection at the Residence, Dr. Nolan concurs with Mr.
DeLorenzo’s testimony. Dr. Nolan has extensive education and experience in the areas of termite
treatments, inspection and regulation, and he has served as an expert in numerous termite damage
cases in South Carolina.

Both Mr. DeLorenzo and Dr. Nolan also agree that HHE does not owe Plaintiff a standard
of care because HHE cancelled its termite warranty on the Residence six years and eight months
prior to Plaintiff’s purchase of the Residence. Prior to her purchase, HHE never had any contact
or relationship with Plaintiff regarding termite services at the Residence. Terminix, not HHE, has
the current termite warranty on the Residence and received a warning letter from DPR. HHE
destroyed records properly pursuant to DPR regulations. Dr. Nolan has provided testimony that
no evidence exists showing that HHE violated any state laws, regulations, standards of care, or
industry standards as they relate to pest control operators. Since there is no evidence that HHE
breached a duty of care to a prior owner, and never owed a duty of care to Plaintiff, Plaintiff’s

negligence claim must fail. Furthermore, there is absolutely

Page 7 of 10 Record on Appeal - 026
Appendix - 026

92200£0d0020¢#3SVO - SYI1d NOWINOO - LHO4NV39 - INV 80:01 8¢ 99d ¢c0¢ - A3T1d ATIVOINOYLO3 13



no evidence demonstrating that HHE consciously failed to exercise due care, as is required in a
claim for gross negligence.

Plaintiff’s negligence claim also fails because the six year and eight-month period prior to
Plaintiff’s purchase of the Residence, in which apparently no termite inspection or treatment
services were provided, is an intervening or superseding cause of Plaintiff’s termite damage
attributable to the prior owners of the residence. “‘For an intervening force to be a superseding
cause that relieves an actor from liability, the intervening cause must be a cause that could not have
been reasonably foreseen or anticipated.” Dawkins v. Sell, 434 S.C. 572, 581, 865 S.E.2d 1,

6 (Ct. App. 2021) (Stephens v. CSX Transp., Inc., 415 S.C. 182, 205, 781 S.E.2d 534, 536 (2015)
(quoting Small v. Pioneer Mach., Inc., 329 S.C. 448, 467, 494 S.E.2d 835, 844 (Ct. App. 1997)).
Certainly, HHE could not have reasonably foreseen or anticipated that individuals who owned the
Residence prior to Plaintiff's purchase would fail to have the property inspected and treated for
termites, thus causing damage to Plaintiff. Based on the testimony of Mr. DeLorenzo and Dr.
Nolan, it is widely known that Hilton Head Island is an area with significant Formosan termite
pressure, and termite treatments and inspections are considered necessities by termite experts.
These experts also recommend termite re-treatments, or boosters, to protect against termite
infestation. If prior owners failed to re-treat or inspect the Residence for termites for a period of
almost seven years before Plaintiff purchased it, Dr. Nolan opines that it is likely that the termite
infestation began during this time period. HHE cannot reasonably have any duty to Plaintiff almost
seven years later for termite damage caused during a period of time when HHE did not provide
any termite services. That liability rests with the prior owners and Plaintiff’s due diligence in the

course of purchasing the Residence.
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C. Plaintiff Failed to Submit Evidence in Support of Her Implied Warranty
Claim against Hilton Head Exterminators.

Plaintiff brought a separate cause of action against HHE alleging that HHE breached an
implied warranty of workmanship. HHE alleges that such a cause of action does not apply to pest
control companies in South Carolina, and even if it did, that Plaintiff did not submit any evidence
that HHE breached that alleged cause of action.

The Court agrees with HHE that Plaintiff failed to submit any evidence that would support
her contention that HHE breached any implied warranty, if one exists. The Court does not need to
address whether an implied warranty arose to decide this motion. HHE is hereby granted summary
judgment on Plaintiff’s implied warranty claim on the grounds that Plaintiff did not submit any
evidence of breach of this alleged implied warranty.

IV. CONCLUSION
For the foregoing reasons, HHE’s Motion for Summary Judgment is GRANTED.

AND IT IS SO ORDERED.

The Honorable Bentley Price

Charleston, South Carolina
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Beaufort Common Pleas

Case Caption: Kathleen M Rankin VS Palatial Homes Inc , defendant, et al
Case Number: 2020CP0700776

Type: Order/Other

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
v.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LLC; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
and John Does 1-20;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-

SUMMONS
(Jury Trial Demanded)

TO: ALL DEFENDANTS ABOVE-NAMED
YOU ARE HEREBY SUMMONED and required to answer the

Complaint in this action, a copy of which is herewith served upon you and

to serve a copy of your Answer to said Complaint on the subscriber at his
office, Capell Thomson, LLC, 321 E. Bay Street, Charleston, South
Carolina 29401, within thirty (30) days after the service hereof, exclusive

of the day of such service, and if you fail to appear and defend the action as

required by law, judgment by default will be rendered against you for the

relief demanded in the Complaint.

SIGNATURES ON FOLLOWING PAGE
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CAPELL THOMSON, LLC

s/ Glynn L. Capell

Glynn L. Capell (16552)

P.O. Box 1559

Bluffton, SC 29910
GCapell@CapellThomson.com

s/ Charles W. Thomson

Charles W. Thomson (101471)
The Blake-Grimké House

321 East Bay Street

Charleston, SC 29401
CThomson@CapellThomson.com

(843) 501-0423 (both offices)
Attorneys for Plaintiff

March 26, 2020

9
SUMMONS
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
v.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LLC; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
and John Does 1-20;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-

COMPLAINT
(Jury Trial Demanded)

The Plaintiff, Kathleen M. Rankin (“Plaintiff’), complaining of the

Defendants above named, would respectfully show unto this Honorable

Court as follows:

PARTIES AND JURISDICTION
1. Plaintiff is an individual who owns real property located at 11
Harrogate Drive, Wexford Plantation, Hilton Head Island, Beaufort

County, South Carolina (“Subject Property”).
2. As to Defendant Palatial Homes, Inc. a/k/a Palatial Homes, LLC

n/k/a Palatial Homes Design, LLC:

a) Defendant Palatial Homes, Inc. is, upon information
and belief, a corporation organized and formerly exist-
ing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.

b) Defendant Palatial Homes, LLC is, upon information
and belief, a limited liability company organized and
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formerly existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in
part, at all times relevant hereto in Beaufort County,
South Carolina.

o0 Defendant Palatial Homes Design, LLC is, upon infor-
mation and belief, a limited liability company organized
and existing pursuant to the laws of the State of South
Carolina and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South
Carolina.

3. Upon information and belief, Palatial Homes, Inc.; Palatial Homes,
LLC; and Palatial Homes Design, LLC are successors in interest to and/or
amalgamated with one another in that they involves the same people,
performing the same type of work, from the same location, and because the
entities are characterized by one or more of the following:

a) there was an agreement for the entities to assume the
debts of one another;

b) the entities were or are consolidated;
¢ the entities are a mere continuation of one another;

d) the transfer from one company to another was fraudu-
lent in fact;

e) the legal distinction between the three entities 1is
blurred;

f the interests of the three entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and
g there would exist a great injustice if the actions of one
did not apply to the others.
4. The term “Palatial Homes” used hereinafter refers to Palatial
Homes, Inc. a/k/a Palatial Homes, LL.C n/k/a Palatial Homes Design, LLC.
5. Defendant Cesar Castro d/b/a Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC 1is, upon information and belief, an
individual-—doing business as a sole proprietorship or unincorporated

business organization that is now organized and existing as a limited

9
COMPLAINT
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liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

6. Upon information and belief, Heritage Plastering & Stucco LLC is a
successor in interest to and/or is amalgamated with Heritage Plastering,
Inc. in that it involves the same people, performing the same type of work,
from the same location, and because the entities are characterized by one
or more of the following:

a) there was an agreement for Heritage Plastering & Stuc-
co LLC to assume the debts of Heritage Plastering, Inc.;

b) the two entities were or are consolidated;

¢ Heritage Plastering & Stucco LLC is a mere continua-
tion of Heritage Plastering, Inc.;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f) the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

7. Defendant CMC Steel Works, Inc. is, upon information and belief, a
corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.

8. Defendant AMI Ironworks LLC a/k/a American Master Ironworks,
LLC 1is, upon information and belief, two limited liability companies
organized and existing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times relevant hereto in
Beaufort County, South Carolina.

9. Upon information and belief, AMI Ironworks LLC is a successor in

interest to and/or is amalgamated with American Master Ironworks, LLC
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in that it involves the same people, performing the same type of work, from
the same location, and because the entities are characterized by one or
more of the following:

a) there was an agreement for AMI Ironworks LLC to as-
sume the debts of American Master Ironworks, LLC;

b) the two entities were or are consolidated;

¢ AMI Ironworks LLC is a mere continuation of American
Master Ironworks, LLC;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

10. Defendant Enaldo Urriola d/b/a Advanced Roofing Services n/k/a
Ankon Construction Services, LLC 1s, upon information and belief, an
individual-—doing business as a sole proprietorship or unincorporated
business organization that is now organized and existing as a limited
liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

11. Upon information and belief, Ankon Construction Services, LL.C is a
successor in interest to and/or is amalgamated with Advanced Roofing
Services in that it involves the same people, performing the same type of
work, from the same location, and because the entities are characterized
by one or more of the following:

a) there was an agreement for Ankon Construction Ser-

vices, LLC to assume the debts of Advanced Roofing
Services;

b) the two entities were or are consolidated,;
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¢0 Ankon Construction Services, LLC is a mere continua-
tion of Advanced Roofing Services;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

12. Defendant Kelca Counters, Inc. is, upon information and belief, a
corporation organized and formerly existing pursuant to the laws of the
State of South Carolina and conducted business, in whole or in part, at all
times relevant hereto in Beaufort County, South Carolina.

13. Each Defendant John Doe 1-20 is an individual, entity, or entities,
domiciled and/or operating under the laws of one of the United States of
America that participated in the construction of the Subject Property by
providing labor and/or materials for the stucco, framing, roofing, railings,
decks, waterproofing, flashings, tiling, painting, and caulking. Each
Defendant John Doe 1-20 is a party “whose true name is unknown,”
named pursuant to Rule 10(a)(1), SCRCP, and Plaintiff will amend this
pleading when any or all of their true names are discovered.

14. This Court has jurisdiction over the subject matter and the parties
to this action.

FACTUAL ALLEGATIONS

15. The Town of Hilton Head Island issued a Building Permit for the
Subject Property on March 3, 2005 and issued the corresponding
Certificate of Occupancy on January 30, 2006.

16. The Building Permit did not contain any bold type notice to the
owners of the property of their rights to contract for a guarantee of the
structure being free from defective or unsafe conditions beyond eight years

after substantial completion of the improvement.
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17. Upon information and belief, Palatial Homes acted as general
contractor for the Subject Property and was responsible for coordination
and supervision of construction.

18. Upon information and belief, Cesar Castro d/b/a Heritage
Plastering, Inc. n/k/a Heritage Plastering & Stucco LLC installed the
stucco, flashings, and other related appurtenances at the Subject Property,
and otherwise designed and oversaw construction of same.

19. Upon information and belief, CMC Steel Works, Inc. installed the
framing, decks, windows and doors, building wrap, flashings, and related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

20. Upon information and belief, AMI Ironworks LLC a/k/a American
Master Ironworks, LLC installed the railings, flashings, and other related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

21. Upon information and belief, Enaldo Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction Services, LLC installed the roofing
components, subcomponents, waterproofing, and related flashings or
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

22. Upon information and belief, Kelca Counters, Inc. installed the
tiling, inclusive of tile floors and shower/bathroom tiling, and was
responsible for the necessary subcomponents to the tiling and other related
appurtenances at the Subject Property.

23. The term “Subcontractors” used hereinafter refers to the following
Defendants collectively: Cesar Castro d/b/a Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LL.C; CMC Steel Works, Inc.; AMI Ironworks
LLC al/k/a American Master Ironworks, LLC; Enaldo Urriola d/b/a
Advanced Roofing Services n/k/a Ankon Construction Services, LLC; Kelca
Counters, Inc.; and John Does 1-20.
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24. Upon information and belief, the Subject Property contains
numerous design and construction defects committed by Defendants

including, but not limited to, the following:

a) Failure to install the exterior stucco cladding and relat-
ed flashings in accordance with the manufacturer’s in-
stallation instructions, industry standards, and appli-
cable building code;

b) Installing the exterior stucco cladding system as a “bar-
rier wall” rather than a drainable system:;

¢ Failure to install appropriate flashings or weep assem-
blies in the stucco cladding;

d) Failure to appropriately install through-wall flashing
assemblies in the stucco cladding;

e) Failure to install appropriate engineered sealant joints
at the intersection of dissimilar materials, most notably
at the intersection between the stucco and the window
jambs;

f Improper installation of exterior trim board;
¢ Improper installation of doors and windows;
h) Improper installation of building wrap;

i) Improper installation/waterproofing of steel support
columns;

i Improper installation and/or use of defective products
on the exterior railings;

k) Improper installation of tiling, inclusive of components
beneath the tiling;

) Improper deck installation;

m) Improper deck waterproofing installation and use of
improper materials for deck waterproofing;

n) Improper sloping of decks;
o) Use of improper fasteners in the stucco system;

p) Use of improper fasteners in the framing system sup-
porting floors that began to sag;
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¢ Improper cutting of framing support members;

r) Improper framing and/or foundation unable to handle
structural loads;

s) Improper shingle-roof and roof framing installation;

t) Installing wood columns in contact with grade;

u) Installing stucco and stucco trim in contact with grade;

v) Improper painting and caulking;

w) Lack of or improper flashing and waterproofing at junc-
tion of roofs, decks, walls, concrete and windows;

x) Failure to notice defective work of other trades prior to
performing subsequent work;

y) Improper design and failure to install drainage systems;

z) Improper accounting for routine thermal expansion and
contraction of construction components;

aa) Failure to construct the Subject Property so as to make
the exterior building envelope watertight thereby violat-
ing the building code in effect in Beaufort County at the
time the work was performed;

bb) Failure to investigate the subcontractors to determine if
they were competent and capable of performing their
work in accordance with good construction practices;

ce) Failure to adequately supervise the work of subcontrac-
tors and/or employees;

dd) Failure to discover defects in the work performed by
subcontractors and/or employees;

ee) Failure to properly investigate and correct defective
work and resulting damages;

f Failure to construct the Subject Property in accordance
with applicable building codes and industry standards;

ge) Failure to act as a reasonably prudent contractor or
subcontractor would act under similar circumstances;
and

hh) Such other failures as will be shown through the discov-
ery and trial of this matter.
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25. The negligence/gross negligence of each Defendant herein caused
property damage that was not discoverable in the exercise of reasonable
diligence, as a result of exposure to harmful particles over a period of time,
as opposed to resulting from a sudden and fortuitous trauma.

26. The negligence/gross negligence of each Defendant herein includes
violations of the relevant building codes.

27. Due to the design and construction deficiencies, continuous and
repeated exposure to harmful conditions, including water intrusion and
termite infestation, has occurred, resulting in physical consequential
damages. These events have occurred every year since construction and
constitute “occurrences” and compensable damages. Further, the
negligence/gross negligence of each Defendant herein has resulted in
damage to the work of the other subcontractors and trades and in damage
to Plaintiff’s residence and property and Plaintiff’'s use and enjoyment of
her residence.

28. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, punitive damages where

applicable, plus costs, prejudgment interest, and postjudgment interest.

FIRST CAUSE OF ACTION
(Negligence/Gross Negligence — As to Palatial Homes)

29. Each and every allegation set forth above is incorporated here.

30. Palatial Homes owed a duty to Plaintiff to exercise that degree of
skill necessary to construct, supervise, and review the design and
otherwise deliver the Subject Property free of construction and design
defects and in conformity with customary and ordinary standards of the
building and construction industry.

31. The deficiencies and defects which exist at the Subject Property are
the proximate and direct result of the negligence and/or gross negligence of
Palatial Homes, as general contractor, in one or more of the following

particulars:
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a) In failing to properly construct the Subject Property by
deviating from the plans and specifications and by fail-
ing to employ practices and methods of construction
conforming with accepted industry standards; using de-
fective materials; and/or installing materials not in ac-
cordance with the plans and specifications, or in viola-
tion of the manufacturers’ instructions;

b) In failing to properly supervise the subcontractors
and/or other trades in order to ensure that all work pro-
ceeded in accordance with the plans and specifications
and also in conformity with the customary and ordinary
standards of the construction industry;

¢ In accepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
workmanship and/or materials without proper inspec-
tion to ensure the work was correct and in conformity
with industry standards and in accordance with the
plans and specifications and the manufacturers’ in-
structions;

e) In failing to inform the architect and/or owner of defects
in the plans and specifications;

f) In constructing the Subject Property in violation of ap-
plicable building codes; and

g0 In failing to act as a reasonable and prudent general
contractor would have acted under the circumstances
then and there existing.

32. Palatial Homes failed to use slight care and breached its duty in a
reckless manner such that a general contractor of ordinary reason or
prudence under such circumstances would have been conscious of it as an
invasion of Plaintiff’s rights.

33. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the

cost to repair the Subject Property, consequential damages, including loss
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of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and post judgment interest.

SECOND CAUSE OF ACTION
(Breach of Express & Implied Warranties — As to Palatial Homes)

34. Each and every allegation set forth above is incorporated here.

35. Palatial Homes held itself out to the public and to Plaintiff as
specifically qualified to perform residential construction in Beaufort
County, South Carolina.

36. Palatial Homes provided construction services to the Subject
Property which were accompanied by express and implied warranties that
said construction would conform to the requirements of the agreements
and any applicable building code requirements, laws, ordinances, rules,
and regulations.

37. Certain implied warranties arose from the work performed by
Palatial Homes, including, but not limited to, a warranty of workmanlike
construction and habitability.

38. Palatial Homes further expressly and/or impliedly warranted that
the materials, components, and services were suitable and fit for use in
constructing the Subject Property and would be free of defects.

39. As set forth above, Palatial Homes breached its implied and express
warranties.

40. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, plus costs, prejudgment

interest and postjudgment interest.

THIRD CAUSE OF ACTION
(Negligence/Gross Negligence — As to Subcontractors)

41. Each and every allegation set forth above is incorporated here.
42. Each of the Subcontractors had duties and standards of care to

properly perform its trade on the Subject Property in a good and

COMPLAINT
Record on Appeal - 042
Appendix - 042

92/00£0d0020¢#3SVYO - SYI1d NOWINOO - LHO4NV3G - INd 65:€ 9¢ 18N 0¢0¢ - A4 AT1VOINOYLO3 13



workmanlike manner, free of defects, and in conformance with the
applicable building codes and industry standards.

43. Each of the Subcontractors failed to use slight care and breached its
duties and standards in a reckless manner such that a contractor of
ordinary reason or prudence under such circumstances would have been
conscious of it as an invasion of Plaintiff’s rights.

44. This breach of duty included faulty workmanship resulting in
physical, consequential damages including water intrusion and defects in
the framing, siding, decking, waterproofing/flashing, flooring, painting,
and other components of the residence, inclusive of work of other trades.

45. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and post judgment interest.

FOURTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanship — As to Subcontractors)

46. Each and every allegation set forth above is incorporated here.

47. Each of the Subcontractors impliedly warranted that its scope of
work would be performed in a careful, diligent, and workmanlike manner,
free of construction defects, and in conformance with the applicable
building codes and industry standards.

48. As set forth more fully above, each of the Subcontractors breached
the implied warranty of workmanship.

49. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, plus costs, prejudgment

interest and postjudgment interest.

Wherefore, Plaintiff prays for judgment against the Defendants and
is entitled to recover the cost to repair the defects including actual
12—
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damages, consequential damages, including loss of use and loss of value,
plus punitive damages where applicable, costs, prejudgment interest, and
postjudgment interest.

Jury Trial Demanded.
CAPELL THOMSON, LLC

s/ Glynn L. Capell

Glynn L. Capell (16552)

P.O. Box 1559

Bluffton, SC 29910
GCapell@CapellThomson.com

s/ Charles W. Thomson

Charles W. Thomson (101471)
The Blake-Grimké House

321 East Bay Street

Charleston, SC 29401
CThomson@CapellThomson.com

(843) 501-0423 (both offices)
Attorneys for Plaintiff

March 26, 2020
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
V.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LL.C; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
John Does 1-20; Cambridge
Building, Inc.; Two Brothers
Plastering, Inc.; William T. Ruarks
d/b/a Ruacon Quality Construction;
Jimmy J. Metcalf, Jr. d/b/a Quality
Roof Services; Ionut D. Istrate d/b/a
Island Plasters LLC; Michael
Grondahl; Hilton Exterminators,
Inc.; and Imperial Pest Controllers,
Inc;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-00776

AMENDED SUMMONS
(Jury Trial Demanded)

TO: ALL DEFENDANTS ABOVE-NAMED
YOU ARE HEREBY SUMMONED and required to answer the

Amended Complaint in this action, a copy of which is herewith served

upon you and to serve a copy of your Answer to said Amended Complaint
on the subscriber at his office, Capell Thomson, LLC, 321 E. Bay Street,
Charleston, South Carolina 29401, within thirty (30) days after the service

hereof, exclusive of the day of such service, and if you fail to appear and
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defend the action as required by law, judgment by default will be rendered
against you for the relief demanded in the Amended Complaint.
CAPELL THOMSON, LLC

s/ Charles W. Thomson

Glynn L. Capell (16552)
GCapell@CapellThomson.com
Charles W. Thomson (101471)
CThomson@CapellThomson.com
The Blake-Grimké House

321 East Bay St.

Charleston, SC 29401

(843) 501-0423

Attorneys for Plaintiff

October 19, 2020
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
V.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LL.C; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
John Does 1-20; Cambridge
Building, Inc.; Two Brothers
Plastering, Inc.; William T. Ruarks
d/b/a Ruacon Quality Construction;
Jimmy J. Metcalf, Jr. d/b/a Quality
Roof Services; Ionut D. Istrate d/b/a
Island Plasters LLC; Michael
Grondahl; Hilton Exterminators,
Inc.; and Imperial Pest Controllers,
Inc;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-00776

AMENDED COMPLAINT
(Jury Trial Demanded)

The Plaintiff, Kathleen M. Rankin (“Plaintiff’), complaining of the

Defendants above named, would respectfully show unto this Honorable

Court as follows:

PARTIES AND JURISDICTION

1. Plaintiff is an individual who owns real property located at 11

Harrogate Drive, Wexford Plantation, Hilton Head Island, Beaufort

County, South Carolina (“Subject Property”).
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2. As to Defendant Palatial Homes, Inc. a/k/a Palatial Homes, LLC
n/k/a Palatial Homes Design, LLC:

a) Defendant Palatial Homes, Inc. is, upon information
and belief, a corporation organized and formerly exist-
ing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.

b) Defendant Palatial Homes, LLC is, upon information
and belief, a limited liability company organized and
formerly existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in
part, at all times relevant hereto in Beaufort County,
South Carolina.

o0 Defendant Palatial Homes Design, LLC is, upon infor-
mation and belief, a limited liability company organized
and existing pursuant to the laws of the State of South
Carolina and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South
Carolina.

3. Upon information and belief, Palatial Homes, Inc.; Palatial Homes,
LLC; and Palatial Homes Design, LLC are successors in interest to and/or
amalgamated with one another in that they involves the same people,
performing the same type of work, from the same location, and because the
entities are characterized by one or more of the following:

a) there was an agreement for the entities to assume the
debts of one another;

b) the entities were or are consolidated;
¢ the entities are a mere continuation of one another;

d) the transfer from one company to another was fraudu-
lent in fact;

e) the legal distinction between the three entities is
blurred;

f the interests of the three entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and
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g there would exist a great injustice if the actions of one
did not apply to the others.

4. The term “Palatial Homes” used hereinafter refers to Palatial
Homes, Inc. a/k/a Palatial Homes, LL.C n/k/a Palatial Homes Design, LLC.

5. Defendant Cesar Castro d/b/a Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC is, upon information and belief, an
individual—doing business as a sole proprietorship or unincorporated
business organization that is now organized and existing as a limited
liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

6. Upon information and belief, Heritage Plastering & Stucco LLC is a
successor in interest to and/or is amalgamated with Heritage Plastering,
Inc. in that it involves the same people, performing the same type of work,
from the same location, and because the entities are characterized by one

or more of the following:

a) there was an agreement for Heritage Plastering & Stuc-
co LLC to assume the debts of Heritage Plastering, Inc.;

b) the two entities were or are consolidated,;

¢) Heritage Plastering & Stucco LLC is a mere continua-
tion of Heritage Plastering, Inc.;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f) the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g) there would exist a great injustice if the actions of one
did not apply to other.

7. Defendant CMC Steel Works, Inc. is, upon information and belief, a
corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.
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8. Defendant AMI Ironworks LLC a/k/a American Master Ironworks,
LLC is, upon information and belief, two limited liability companies
organized and existing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times relevant hereto in
Beaufort County, South Carolina.

9. Upon information and belief, AMI Ironworks LLC is a successor in
interest to and/or is amalgamated with American Master Ironworks, LLC
in that it involves the same people, performing the same type of work, from
the same location, and because the entities are characterized by one or
more of the following:

a) there was an agreement for AMI Ironworks LLC to as-
sume the debts of American Master Ironworks, LLC;

b) the two entities were or are consolidated;

o AMI Ironworks LLC is a mere continuation of American
Master Ironworks, LLC;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f) the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

10. Defendant Enaldo Urriola d/b/a Advanced Roofing Services n/k/a
Ankon Construction Services, LLC is, upon information and belief, an
individual—doing business as a sole proprietorship or unincorporated
business organization that is now organized and existing as a limited
liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

11. Upon information and belief, Ankon Construction Services, LLC is a

successor in interest to and/or is amalgamated with Advanced Roofing
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Services in that it involves the same people, performing the same type of
work, from the same location, and because the entities are characterized
by one or more of the following:

a) there was an agreement for Ankon Construction Ser-

vices, LLC to assume the debts of Advanced Roofing
Services;

b) the two entities were or are consolidated;

¢0 Ankon Construction Services, LL.C is a mere continua-
tion of Advanced Roofing Services;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

12. Defendant Kelca Counters, Inc. is, upon information and belief, a
corporation organized and formerly existing pursuant to the laws of the
State of South Carolina and conducted business, in whole or in part, at all
times relevant hereto in Beaufort County, South Carolina.

13. Each Defendant John Doe 1-20 is an individual, entity, or entities,
domiciled and/or operating under the laws of one of the United States of
America that participated in the construction of the Subject Property by
providing labor and/or materials for the stucco, framing, roofing, railings,
decks, waterproofing, flashings, tiling, painting, and caulking. Each
Defendant John Doe 1-20 is a party “whose true name is unknown,”
named pursuant to Rule 10(a)(1), SCRCP, and Plaintiff will amend this
pleading when any or all of their true names are discovered.

14. Defendant Cambridge Building, Inc. is, upon information and belief,
a corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times

relevant hereto in Beaufort County, South Carolina.
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15. Defendant Two Brothers Plastering, Inc. i1s, upon information and
belief, a corporation organized and existing pursuant to the laws of the
State of South Carolina and conducted business, in whole or in part, at all
times relevant hereto in Beaufort County, South Carolina.

16. Defendant William T. Ruarks d/b/a Ruacon Quality Construction is,
upon information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

17. Defendant Jimmy J. Metcalf, Jr. d/b/a Quality Roof Services is, upon
information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

18. Defendant Ionut D. Istrate d/b/a Island Plasters LLC is, upon
information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

19. Defendant Michael Grondahl is, upon information and belief, an
individual domiciled in New Hampshire and conducted business, in whole
or in part, at all times relevant hereto in Beaufort County, South Carolina.

20. Defendant Hilton Exterminators, Inc. is, upon information and
belief, a corporation organized and formerly existing pursuant to the laws
of the State of South Carolina and conducted business, in whole or in part,
at all times relevant hereto in Beaufort County, South Carolina.

21. Defendant Imperial Pest Controllers, Inc. 1s, upon information and

belief, a corporation organized and formerly existing pursuant to the laws
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of the State of South Carolina and conducted business, in whole or in part,
at all times relevant hereto in Beaufort County, South Carolina.

22. This Court has jurisdiction over the subject matter and the parties
to this action.

FACTUAL ALLEGATIONS

23. The Town of Hilton Head Island issued a Building Permit for the
original construction of the Subject Property on March 3, 2005 and issued
the corresponding Certificate of Occupancy on January 30, 2006.

24. The Building Permit did not contain any bold type notice to the
owners of the property of their rights to contract for a guarantee of the
structure being free from defective or unsafe conditions beyond eight years
after substantial completion of the improvement.

25. Upon information and belief, Palatial Homes acted as general
contractor for the Subject Property and was responsible for coordination
and supervision of construction.

26. Upon information and belief, Cesar Castro d/b/a Heritage
Plastering, Inc. n/k/a Heritage Plastering & Stucco LLC installed the
stucco, flashings, and other related appurtenances at the Subject Property,
and otherwise designed and oversaw construction of same.

27. Upon information and belief, CMC Steel Works, Inc. installed the
framing, decks, windows and doors, building wrap, flashings, and related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

28. Upon information and belief, AMI Ironworks LLC a/k/a American
Master Ironworks, LLC installed the railings, flashings, and other related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

29. Upon information and belief, Enaldo Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction Services, LLC installed the roofing
components, subcomponents, waterproofing, and related flashings or
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.
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30. Upon information and belief, Kelca Counters, Inc. installed the
tiling, inclusive of tile floors and shower/bathroom tiling, and was
responsible for the necessary subcomponents to the tiling and other related
appurtenances at the Subject Property.

31. Upon information and belief, Hilton Exterminators, Inc. performed
the pretreatment application to the footings and piers during the original
construction of the Subject Property and also provided a Wood Infestation
Report once original construction was substantially complete.

32. The term “Original Construction Subcontractors” used hereinafter
refers to the following Defendants collectively: Cesar Castro d/b/a Heritage
Plastering, Inc. n/k/a Heritage Plastering & Stucco LLC; CMC Steel
Works, Inc.; AMI Ironworks LLC a/k/a American Master Ironworks, LLC;
Enaldo Urriola d/b/a Advanced Roofing Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.; Hilton Exterminators, Inc.; and John
Does 1-20.

33. Upon information and belief, the Subject Property contains
numerous design and construction defects committed by Palatial Homes
and Original Construction Subcontractors including, but not limited to, the
following:

a) Failure to install the exterior stucco cladding and relat-
ed flashings in accordance with the manufacturer’s in-

stallation instructions, industry standards, and appli-
cable building code;

b) Installing the exterior stucco cladding system as a “bar-
rier wall” rather than a drainable system;

¢) Failure to install appropriate flashings or weep assem-
blies in the stucco cladding;

d) Failure to appropriately install through-wall flashing
assemblies in the stucco cladding;

e) Failure to install appropriate engineered sealant joints
at the intersection of dissimilar materials, most notably
at the intersection between the stucco and the window
jambs;
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g)
h)

i)

)

k)

D

m)

n)
0)

D)

r)

s)
t)
u)

v)

w)

X)
y)

z)

Improper installation of exterior trim board;
Improper installation of doors and windows;
Improper installation of building wrap;

Improper installation/waterproofing of steel support
columns;

Improper installation and/or use of defective products
on the exterior railings;

Improper installation of tiling, inclusive of components
beneath the tiling;

Improper deck installation;

Improper deck waterproofing installation and use of
improper materials for deck waterproofing;

Improper sloping of decks;
Use of improper fasteners in the stucco system;

Use of improper fasteners in the framing system sup-
porting floors that began to sag;

Improper cutting of framing support members;

Improper framing and/or foundation unable to handle
structural loads;

Improper shingle-roof and roof framing installation;
Installing wood columns in contact with grade;
Installing stucco and stucco trim in contact with grade;

Failure to apply the appropriate amount of pretreat
pesticide beneath the residence;

Failure by multiple trades, inclusive of the pest control
trade, to note the stucco- and wood-to-grade condition;

Violations of the South Carolina Pesticide Control Act;
Improper painting and caulking;

Lack of or improper flashing and waterproofing at junc-
tion of roofs, decks, walls, concrete and windows;

aa) Failure to notice defective work of other trades prior to

performing subsequent work;

—9_
AMENDED COMPLAINT

Record on Appeal - 055
Appendix - 055

92200£0d0020¢#3SVO - SVI1d NOWINOD - LHO4NV3E - NV €2:6 61 190 020¢ - A311d ATTVIOINOH L0313



bb) Improper design and failure to install drainage systems;

c¢) Improper accounting for routine thermal expansion and
contraction of construction components;

dd) Failure to construct the Subject Property so as to make
the exterior building envelope watertight thereby violat-
ing the building code in effect in Beaufort County at the
time the work was performed,;

ee) Failure to investigate the subcontractors to determine if
they were competent and capable of performing their
work in accordance with good construction practices;

) Failure to adequately supervise the work of subcontrac-
tors and/or employees;

gg) Failure to discover defects in the work performed by
subcontractors and/or employees;

hh) Failure to properly investigate and correct defective
work and resulting damages;

i)y Failure to construct the Subject Property in accordance
with applicable building codes and industry standards;

j) Failure to act as a reasonably prudent contractor or
subcontractor would act under similar circumstances;
and

kk) Such other failures as will be shown through the discov-
ery and trial of this matter.

34. The negligence/gross negligence of Palatial Homes and each of the
Original Construction Subcontractors caused property damage that was
not discoverable in the exercise of reasonable diligence, as a result of
exposure to harmful particles over a period of time, as opposed to resulting
from a sudden and fortuitous trauma.

35. The negligence/gross negligence of Palatial Homes and each of the
Original Construction Subcontractors includes violations of the relevant
building codes.

36. Upon information and belief, Defendant Michael Grondahl owned
the Subject Property from in or around August 2013 until in or around
December 2018.
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37. Upon information and belief, Michael Grondahl contracted with
Defendant Cambridge Building, Inc. to perform certain repairs and
renovations to the Subject Property. This work included repairs to fire
damage around the chimney shaft, other work around the rear porch, and
fallen tree damage to the roof and other areas inside the house.

38. The Town of Hilton Head Island issued a Building Permit for
repairs and renovations to the Subject Property on May 9, 2016. As to this
project, upon information and belief:

a) The scope of work was to repair fire damage to the
chimney shaft and other work around the rear porch.

b) Cambridge Building, Inc. was the general contractor
and was responsible for coordination and supervision of
construction.

¢0 Two Brothers Plastering, Inc. and Ionut D. Istrate d/b/a
Island Plasters LLC installed the stucco, flashings, and
other related appurtenances, and otherwise designed
and oversaw construction of same.

d William T. Ruarks d/b/a Ruacon Quality Construction
installed the framing, decks, windows and doors, build-
ing wrap, flashings, and related appurtenances.

o) Jimmy J. Metcalf, Jr. d/b/a Quality Roof Services in-
stalled the roofing components, subcomponents, water-
proofing, and related flashings or appurtenances, and
otherwise designed and oversaw construction of same.

39. Michael Grondahl and Cambridge Building, Inc.’s repairs to fallen
tree damage around the roof and other areas inside the house constituted a
separate project. For this second project, the Town of Hilton Head Island
issued an Emergency Building Permit on October 27, 2016.

40. Upon information and belief, the scope of this second project
included roofing work, framing work, and stucco work.

41. Upon information and belief, neither Michael Grondahl nor
Cambridge Building, Inc. obtained a final inspection of this second project

from the Town of Hilton Head Island.
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42. The term “Cambridge Subcontractors” used hereinafter refers to the
following Defendants collectively: Two Brothers Plastering, Inc.; Ionut D.
Istrate d/b/a Island Plasters LLC; William T. Ruarks d/b/a Ruacon Quality
Construction; and Jimmy J. Metcalf, Jr. d/b/a Quality Roof Services.

43. Upon information and belief, the Subject Property contains
numerous design and construction defects committed by Cambridge
Building, Inc. and Cambridge Subcontractors, including, but not limited to,

the following:
a) Improper cutting of framing support members;

b) Improper framing and/or foundation unable to handle
structural loads;

¢ Improper shingle-roof installation;
d) Installing stucco and stucco trim in contact with grade;

e) Failure by multiple trades to note the stucco- and wood-
to-grade condition;

f Painting over/concealing existing termite tubes;
g) Leaving tree debris behind in attic;

h) Failure to notice defective work of other trades prior to
performing subsequent work;

i) Failure to discover defects in the work performed by
subcontractors and/or employees;

j Failure to construct the Subject Property in accordance
with applicable building codes and industry standards;

k) Failure to obtain final inspection as required from the
Town of Hilton Head Island,;

) Failure to act as a reasonably prudent contractor or
subcontractor would act under similar circumstances;
and

m) Such other failures as will be shown through the discov-
ery and trial of this matter.
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44. Upon information and belief, Michael Grondahl entered into a
contract to sell the Subject Property to Plaintiffs in or around December
2018.

45. Per the written contract between Michael Grondahl and Plaintiff
(the “Contract”), Grondahl was responsible for providing CL-100 reporting
to Plaintiff.

46. Upon information and belief, Michael Grondahl was in possession of
a CL-100 report generated on behalf of a previous potential purchaser.
Despite that this report noted wood-destroying organisms, Grondahl did
not provide it to Plaintiff.

47. The Contract provided that the structure of the Subject Property
shall be reasonably sound.

48. The Contract provided that the property shall be habitable, and that
Michael Grondahl must repair deficiencies which render the property
uninhabitable.

49. The Contract provided that Plaintiff had reviewed a South Carolina
Property Condition Disclosure Statement.

50. Michael Grondahl should have been aware of the defective
construction conditions at the Subject Property but did not disclose those
conditions to Plaintiff.

51. Michael Grondahl discovered damage subsequent to executing the
South Carolina Property Condition Disclosure Statement. This may be
inferred from the first CL-100 report produced by Imperial Pest
Controllers, Inc.

52. Michael Grondahl did not disclose the first CL-100 report or its
contents to Plaintiff, nor did he update the South Carolina Property
Condition Disclosure Statement.

53. Subsequent to the purchase of the Subject Property, Plaintiff
discovered evidence that windows had been sealed with silicone caulking
that appeared to have been installed during Grondahl’s ownership, which
shows that Grondahl was aware of and deal with water intrusion issues
around the windows.
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54. Also subsequent to the purchase of the Subject Property, Plaintiff
discovered evidence that contractors quoted necessary repair work to
Michael Grondahl, coupled with discovering that this necessary repair
work had not been performed. These unrepaired conditions included some
light stucco work. Michael Grondahl did not disclose these conditions to
Plaintiff prior to Plaintiff’s purchase of the Subject Property.

55. Also subsequent to the purchase of the Subject Property, Plaintiff
discovered evidence of termite tubes that had been painted over, which
appears to have been performed during Grondahl’s ownership. Michael
Grondahl did not disclose the existence of termite activity to Plaintiff prior
to Plaintiff’s purchase of the Subject Property.

56. Some defects in the residence that Michael Grondahl failed to
disclose were latent defects of which Plaintiff did not know and did not
accept.

57. Plaintiff reasonably relied on Michael Grondahl’s representations
that there were no construction defects existing at the Subject Property.
Michael Grondahl failed to deliver the Subject Property in the condition as
promised in the Contract.

58. Upon information and belief, Imperial Pest Controllers, Inc.
provided two separate CL-100 letters throughout Michael Grondahl’s sale
of the Subject Property. They were dated October 17, 2018 and December
11, 2018, respectively.

59. Upon information and belief, Imperial Pest Controllers, Inc.’s CL-
100 services were deficient in the following manners:

a) Failure to disclose whether wood destroying fungi was
active or non-active in the first CL-100;

b) Failure to disclose the existence of wood destroying fun-
g1 whatsoever in the second CL-100;

¢ Failure to report the existence termite tubes;

d) Failure to report the existence of stucco- and wood-to
grade conditions;
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e) Violations of the South Carolina Pesticide Control Act;
and

f Such other failures as will be shown through the discov-
ery and trial of this matter.

60. Due to the deficiencies noted throughout, continuous and repeated
exposure to harmful conditions, including water intrusion and termite
infestation, has occurred, resulting in physical consequential damages.
These events have occurred every year since construction and constitute
“occurrences” and compensable damages. Further, the negligence/gross
negligence of each Defendant herein has resulted in damage to the work of
the other subcontractors and trades and in damage to Plaintiff’s residence
and property and Plaintiff’s use and enjoyment of her residence.

61. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, punitive damages and
attorney’s fees where applicable, plus costs, prejudgment interest, and

postjudgment interest.

FIRST CAUSE OF ACTION
(Negligence/Gross Negligence — As to Palatial Homes)

62. Each and every allegation set forth above is incorporated here.

63. Palatial Homes owed a duty to Plaintiff to exercise that degree of
skill necessary to construct, supervise, and review the design and
otherwise deliver the Subject Property free of construction and design
defects and in conformity with customary and ordinary standards of the
building and construction industry.

64. The deficiencies and defects which exist at the Subject Property are
the proximate and direct result of the negligence and/or gross negligence of
Palatial Homes, as general contractor, in one or more of the following
particulars:

a) In failing to properly construct the Subject Property by

deviating from the plans and specifications and by fail-
ing to employ practices and methods of construction
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conforming with accepted industry standards; using de-
fective materials; and/or installing materials not in ac-
cordance with the plans and specifications, or in viola-
tion of the manufacturers’ instructions;

b) In failing to properly supervise the subcontractors
and/or other trades in order to ensure that all work pro-
ceeded in accordance with the plans and specifications
and also in conformity with the customary and ordinary
standards of the construction industry;

¢ In accepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
workmanship and/or materials without proper inspec-
tion to ensure the work was correct and in conformity
with industry standards and in accordance with the
plans and specifications and the manufacturers’ in-
structions;

e) In failing to inform the architect and/or owner of defects
in the plans and specifications;

f In constructing the Subject Property in violation of ap-
plicable building codes; and

g) In failing to act as a reasonable and prudent general
contractor would have acted under the circumstances
then and there existing.

65. Palatial Homes failed to use slight care and breached its duty in a
reckless manner such that a general contractor of ordinary reason or
prudence under such circumstances would have been conscious of it as an
invasion of Plaintiff’s rights.

66. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and post judgment interest.
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SECOND CAUSE OF ACTION
(Breach of Express & Implied Warranties — As to Palatial Homes)

67. Each and every allegation set forth above is incorporated here.

68. Palatial Homes held itself out to the public and to Plaintiff as
specifically qualified to perform residential construction in Beaufort
County, South Carolina.

69. Palatial Homes provided construction services to the Subject
Property which were accompanied by express and implied warranties that
said construction would conform to the requirements of the agreements
and any applicable building code requirements, laws, ordinances, rules,
and regulations.

70. Certain implied warranties arose from the work performed by
Palatial Homes, including, but not limited to, a warranty of workmanlike
construction and habitability.

71. Palatial Homes further expressly and/or impliedly warranted that
the materials, components, and services were suitable and fit for use in
constructing the Subject Property and would be free of defects.

72. As set forth above, Palatial Homes breached its implied and express
warranties.

73. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, plus costs, prejudgment

interest and postjudgment interest.

THIRD CAUSE OF ACTION

(Negligence/Gross Negligence — As to Original Construction Subcontractors)

74. Each and every allegation set forth above is incorporated here.

75. Each of the Original Construction Subcontractors had duties and
standards of care to properly perform its trade on the Subject Property in a
good and workmanlike manner, free of defects, and in conformance with
the applicable building codes and industry standards.

76. Each of the Original Construction Subcontractors failed to use slight

care and breached its duties and standards in a reckless manner such that
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a contractor of ordinary reason or prudence under such circumstances
would have been conscious of it as an invasion of Plaintiff’s rights.

77. This breach of duty included faulty workmanship resulting in
physical, consequential damages including water intrusion and defects in
the framing, siding, decking, waterproofing/flashing, flooring, painting,
and other components of the residence, inclusive of work of other trades.

78. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and post judgment interest.

FOURTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanship — As to
Original Construction Subcontractors)

79. Each and every allegation set forth above is incorporated here.

80. Each of the Original Construction Subcontractors impliedly
warranted that its scope of work would be performed in a careful, diligent,
and workmanlike manner, free of construction defects, and in conformance
with the applicable building codes and industry standards.

81. As set forth more fully above, each of the Original Construction
Subcontractors breached the implied warranty of workmanship.

82. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, plus costs, prejudgment
interest and postjudgment interest.

FIFTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Cambridge Building, Inc.)

83. Each and every allegation set forth above is incorporated here.
84. Cambridge Building, Inc. owed a duty to Plaintiff to exercise that
degree of skill necessary to construct, supervise, and review the design and

otherwise deliver the Subject Property free of construction and design
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defects and in conformity with customary and ordinary standards of the
building and construction industry.

85. The deficiencies and defects which exist to Cambridge Building,
Inc.’s work at the Subject Property are the proximate and direct result of
the negligence and/or gross negligence of Cambridge Building, Inc., as

general contractor, in one or more of the following particulars:

a) In failing to properly construct its work at the Subject
Property by deviating from the plans and specifications
and by failing to employ practices and methods of con-
struction conforming with accepted industry standards;
using defective materials; and/or installing materials
not in accordance with the plans and specifications, or
in violation of the manufacturers’ instructions;

b) In failing to properly supervise the subcontractors
and/or other trades in order to ensure that all work pro-
ceeded in accordance with the plans and specifications
and also in conformity with the customary and ordinary
standards of the construction industry;

¢) In accepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
workmanship and/or materials without proper inspec-
tion to ensure the work was correct and in conformity
with industry standards and in accordance with the
plans and specifications and the manufacturers’ in-
structions;

e) In constructing its work at the Subject Property in vio-
lation of applicable building codes;

f In failing to obtain all necessary inspections, including
final inspection, from the Town of Hilton Head Island;
and

¢ In failing to act as a reasonable and prudent general
contractor would have acted under the circumstances
then and there existing.

86. Cambridge Building, Inc. failed to use slight care and breached its

duty in a reckless manner such that a general contractor of ordinary
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reason or prudence under such circumstances would have been conscious
of it as an invasion of Plaintiff’s rights.

87. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,
prejudgment and post judgment interest.

SIXTH CAUSE OF ACTION
(Breach of Express & Implied Warranties — As to Cambridge Building, Inc.)

83. Each and every allegation set forth above is incorporated here.

89. Cambridge Building, Inc. held itself out to the public and to Plaintiff
as specifically qualified to perform residential construction in Beaufort
County, South Carolina.

90. Cambridge Building, Inc. provided construction services to the
Subject Property which were accompanied by express and implied
warranties that said construction would conform to the requirements of
the agreements and any applicable building code requirements, laws,
ordinances, rules, and regulations.

91. Certain implied warranties arose from the work performed by
Cambridge Building, Inc., including, but not limited to, a warranty of
workmanlike construction and habitability.

92. Cambridge Building, Inc. further expressly and/or impliedly
warranted that the materials, components, and services were suitable and
fit for use in constructing the Subject Property and would be free of
defects.

93. As set forth above, Cambridge Building, Inc. breached its implied
and express warranties.

94. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in

the amount of the cost to repair the Subject Property, consequential
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damages, including loss of use and loss of value, plus costs, prejudgment
interest and postjudgment interest.

SEVENTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Cambridge Subcontractors)

95. Each and every allegation set forth above is incorporated here.

96. Each of the Cambridge Subcontractors had duties and standards of
care to properly perform its trade on the Subject Property in a good and
workmanlike manner, free of defects, and in conformance with the
applicable building codes and industry standards.

97. Each of the Cambridge Subcontractors failed to use slight care and
breached its duties and standards in a reckless manner such that a
contractor of ordinary reason or prudence under such circumstances would
have been conscious of it as an invasion of Plaintiff’s rights.

98. This breach of duty included faulty workmanship resulting in
physical, consequential damages including water intrusion, termite
infestation, and defects to the framing, siding, decking, flooring, painting,
and other components of the residence, inclusive of work of other trades.

99. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,
prejudgment and postjudgment interest.

EIGHTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Michael Grondahl)

100. Each and every allegation set forth above is incorporated here.

101. Michael Grondahl, as owner of the Subject Property, owed duties to
Plaintiffs to reasonably hire and supervise contractors, review the
construction and repairs, to obtain all required inspections from the Town
of Hilton Head Island in connection with repairs projects, to discover and
report construction defects throughout the entire time he owned the

residence (2013-2018), and to otherwise either deliver the Subject

— 21 —
AMENDED COMPLAINT
Record on Appeal - 067
Appendix - 067

92200£0d0020¢#3SVO - SVI1d NOWINOD - LHO4NV3E - NV €2:6 61 190 020¢ - A311d ATTVIOINOH L0313



Property free of construction and design defects or to disclose such defects,
as would a reasonable owner of property under such circumstances.

102. Michael Grondahl failed to use slight care and breached his duties
in a reckless manner such that an owner of ordinary reason or prudence
under such circumstances would have been conscious of it as an invasion of
Plaintiff’s rights.

103. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and post judgment interest.

NINTH CAUSE OF ACTION
(Violation of South Carolina Residential Property
Condition Disclosure Act — As to Michael Grondahl)

104. Prior to the sale of the Subject Property from Michael Grondahl to
Plaintiff, Michael Grondahl executed and provided Plaintiff with a
Residential Property Condition Disclosure Statement (“Disclosure
Statement”).

105. On the Disclosure Statement, Michael Grondahl failed to represent
that he had no knowledge of any problems with the following:

a) Roof system;

b) Floors, windows, doors, interior walls, exterior walls,
patio, deck, walkways, and other structural components
including modifications;

o0 Dry Rot or Fungus;
d) Violations or variances of building codes or permits; and
e) Problems caused by water to the property.
106. Michael Grondahl should have known that there were problems
with all of the items referenced in the previous paragraph.
107. Michael Grondahl had a duty to update the Disclosure Statement if

he were to discover any defective conditions subsequent to signing it.
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Despite learning of such defective conditions, Michael Grondahl failed to
update the Disclosure Statement or otherwise inform Plaintiff of such
conditions.

108. Michael Grondahl knew the Disclosure Statement to be false,
incomplete, or misleading.

109. Accordingly, Michael Grondahl violated the South Carolina
Residential Property Condition Disclosure Act, S.C. Code § 27-50-10, et seq.

110. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, punitive damages,
attorney’s fees, plus costs, prejudgment interest and postjudgment

interest.

TENTH CAUSE OF ACTION
(Negligent Misrepresentation — As to Michael Grondahl)

111. Each and every allegation set forth above is incorporated here.

112. Michael Grondahl, through disclosure statements, advertisements,
sales brochures and other marketing literature, website advertisements,
and by statements and actions of their agents, made numerous
misrepresentations to Plaintiff, including, but not limited to, the quality
and luxury of the Subject Property.

113. The representations made by Michael Grondahl and their agents to
Plaintiff were untrue and were misrepresentations of material facts.

114. Michael Grondahl had a pecuniary interest in making such false
representations to Plaintiff in that the representations were made for the
purpose of selling the residence for a substantial amount of money.

115. Michael Grondahl owed a duty to Plaintiff and to the other potential
purchasers of the residence to use due care in ensuring that its
representations concerning the Subject Property were accurate and
truthful.

116. Plaintiff reasonably and justifiably relied upon the representations
of Michael Grondahl.
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117. In the exercise of reasonable care, Michael Grondahl knew or should
have known his representations were false and that Plaintiff would rely on
the representations.

118. Michael Grondahl failed to exercise reasonable care in making the
representations.

119. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, punitive damages, plus
costs and prejudgment and post judgment interest.

ELEVENTH CAUSE OF ACTION
(Breach of Contract — As to Michael Grondahl)

120. Each and every allegation set forth above is incorporated here.

121. Michael Grondahl contracted to transfer the Subject Property to
Plaintiff and to make certain repairs to ensure they conveyed the Subject
Property free of construction defects.

122. As set forth more fully above, Michael Grondahl breached his
obligation to transfer the Subject Property in the condition as promised to
Plaintiff in accordance with the contract and repair addendum.

123. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, punitive damages where
applicable, plus costs and expenses, prejudgment and post judgment
interest.

TWELFTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Imperial Pest Controllers, Inc.)

124. Each and every allegation set forth above is incorporated here.

125. Imperial Pest Controllers, Inc. had duties and standards of care to
properly perform its services at the Subject Property in a good and
workmanlike manner, free of defects, and in conformance with the

applicable building codes, industry standards, and industry regulations.
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126. Imperial Pest Controllers, Inc. failed to use slight care and breached
its duties and standards in a reckless manner such that a pest control
service company of ordinary reason or prudence under such circumstances
would have been conscious of it as an invasion of Plaintiff’s rights.

127. This breach of duty included faulty workmanship and services
resulting in physical, consequential damages including termite infestation
and defects to the framing, siding, decking, flooring, painting, and other
components of the residence.

128. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, including loss
of use and loss of value, punitive damages, plus costs and expenses,

prejudgment and postjudgment interest.

THIRTEENTH CAUSE OF ACTION
(Breach of Contract — As to Imperial Pest Controllers, Inc.)

129. Each and every allegation set forth above is incorporated here.

130. Imperial Pest Controllers, Inc. contracted to perform CL-100
services at the Subject Property for Plaintiff in accordance in accordance
with established industry standards and all applicable laws and
regulations.

131. Imperial Pest Controllers, Inc. breached its obligation to perform
CL-100 services at the Subject Property for Plaintiff in accordance in
accordance with established industry standards and all applicable laws
and regulations.

132. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property, consequential
damages, including loss of use and loss of value, plus costs and expenses,

prejudgment and post judgment interest.

Wherefore, Plaintiff prays for judgment against the Defendants and
1s entitled to recover the cost to repair the defects including actual
95—
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damages, consequential damages, including loss of use and loss of value,
plus punitive damages and attorney’s fees where applicable, costs,
prejudgment interest, and postjudgment interest.

Jury Trial Demanded.
CAPELL THOMSON, LLC

s/ Charles W. Thomson

Glynn L. Capell (16552)
GCapell@CapellThomson.com
Charles W. Thomson (101471)
CThomson@CapellThomson.com
The Blake-Grimké House

321 East Bay St.

Charleston, SC 29401

(843) 501-0423

Attorneys for Plaintiff

October 19, 2020
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

~—

COUNTY OF BEAUFORT CASE NO. 2020-CP-07-00776

~—

KATHLEEN M. RANKIN,
Plaintiff, DEFENDANT HILTON HEAD
EXTERMINATORS, INC.’S
ANSWER TO PLAINTIFF’S
AMENDED COMPLAINT

V.

PALATIAL HOMES, INC. A/K/A
PALATIAL HOMES, LLC N/K/A
PALATIAL HOMES DESIGN, LLC;;
CESAR CASTRO D/B/A HERITAGE
PLASTERING, INC. N/K/A HERITAGE
PLASTERING & STUCCO LLC; CMC
STEEL WORKS, INC.; AMI
IRONWORKS LLC A/K/A AMERICAN
MASTER IRONWORKS, LLC;
ENALDO URRIOLA D/B/A
ADVANCED ROOFING SERVICES
N/K/A ANKON CONSTRUCTION
SERVICES, LLC; KELCA COUNTERS
INC.; JOHN DOES 1-20; CAMBRIDGE
BUILDING, INC; TWO BROTHERS
PLASTERING, INC.; WILLIAM T.
RUARKS D/B/A RUACON QUALITY
CONSTRUCTION; JIMMY M. METCALF,
JR. D/B/A QUALITY ROOF SERVICES;
IONUT D. ISTRATE D/B/A ISLAND
PLASTERS LLC; MICHAEL
GRONDAHL; HILTON HEAD
EXTERMINATORS, INC.

INC., AND IMPERIAL PEST
CONTROLLERS, INC.,

Defendants.

N e N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Defendant Hilton Head Exterminators, Inc. (“Defendant” or “HHE”) responds to
Plaintiff’s Amended Complaint as follows:

1. Every allegation of the Amended Complaint not specifically admitted below is denied.
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FOR A FIRST DEFENSE TO PARTIES AND JURISDICTION

2. It lacks knowledge or information sufficient to form a belief as to the allegations of
Paragraphs 1 through 19 and therefore denies those allegations.

3. In response to the allegations of Paragraph 20, it admits only that it is a corporation
organized and existing pursuant to the laws of the State of Georgia, which operates as Beaufort
County Exterminators, LLC d/b/a Hilton Head Exterminators, Inc. HHE lacks knowledge or
information sufficient to form a belief as to the remaining allegations of Paragraph 20 and
therefore denies those allegations.

4. It lacks knowledge or information sufficient to form a belief as to the allegations of
Paragraph 21 and therefore denies those allegations.

5. The allegations of Paragraph 22 constitute conclusions of law which require no response.

FOR A FIRST DEFENSE TO FACTUAL ALLEGATIONS

6. It lacks knowledge or information sufficient to form a belief as to the allegations of
Paragraphs 23 through 32 and therefore denies those allegations.

7. It denies the allegations of Paragraphs 33 through 35.

8. It lacks knowledge or information sufficient to form a belief as to the allegations or
Paragraphs 36 through 59 and therefore denies those allegations.

9. It denies the allegations of Paragraphs 60 and 61.

FOR A FIRST DEFENSE TO THE FIRST CAUSE OF ACTION
(Negligence/Gross Negligence — As to Palatial Homes)

10. In response to Paragraph 62, it repeats its responses above.
11. The allegations of Paragraphs 63 through 66 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent

those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.
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FOR A FIRST DEFENSE TO THE SECOND CAUSE OF ACTION
(Breach of Express & Implied Warranties — As to Palatial Homes)

12.  Inresponse to Paragraph 67, it repeats its responses above.

13.  The allegations of Paragraphs 68 through 73 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE THIRD CAUSE OF ACTION
(Negligence/Gross Negligence — As to Original Construction Subcontractors)

14. In response to Paragraph 74, it repeats its responses above.

15. It lacks knowledge or information sufficient to form a belief as to the allegations of
Paragraph 75 and therefore denies those allegations.

16. It denies the allegations of Paragraphs 76 through 78.

FOR A FIRST DEFENSE TO THE FOURTH CAUSE OF ACTION
(Breach of Implied Warranty of Workmanship — As to Original Construction

Subcontractors)
17. In response to Paragraph 79, it repeats its responses above.
18. It lacks knowledge or information sufficient to form a belief as to the allegations of

Paragraph 80 and therefore denies those allegations.
19. It denies the allegations of Paragraphs 81 and 82.

FOR A FIRST DEFENSE TO THE FIFTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Cambridge Building, Inc.)

20. In response to Paragraph 83, it repeats its responses above.
21. The allegations of Paragraphs 84 through 87 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent

those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.
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FOR A FIRST DEFENSE TO THE SIXTH CAUSE OF ACTION
(Breach of Express & Implied Warranties — As to Cambridge Building, Inc.)

22.  Inresponse to Paragraph 88, it repeats its responses above.

23.  The allegations of Paragraphs 89 through 94 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE SEVENTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Cambridge Subcontractors)

24, In response to Paragraph 95, it repeats its responses above.

25. The allegations of Paragraphs 96 through 99 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE EIGHTH CAUSE OF ACTION
(Neligence/Gross Negligence — As to Michael Grondahl)

26. In response to Paragraph 100, it repeats its responses above.
217. The allegations of Paragraphs 101 through 103 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE NINTH CAUSE OF ACTION

(Violation of South Carolina Residential Property Condition Disclosure Act — As to
Michael Grondahl)

28. In response to Paragraph 104, it repeats its responses above.
29. The allegations of Paragraphs 105 through 110 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent

those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.
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FOR A FIRST DEFENSE TO THE TENTH CAUSE OF ACTION
(Negligent Misrepresentation — As to Michael Grondahl)

30.  Inresponse to Paragraph 111, it repeats its responses above.

31.  The allegations of Paragraphs 112 through 119 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE ELEVENTH CAUSE OF ACTION
(Breach of Contract — As to Michael Grondahl)

32. In response to Paragraph 120, it repeats its responses above.

33. The allegations of Paragraphs 121 through 123 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE TWELFTH CAUSE OF ACTION
(Negligence/Gross Negligence — As to Imperial Pest Controllers, Inc.)

34, In response to Paragraph 124, it repeats its responses above.

35. The allegations of Paragraphs 125 through 128 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

FOR A FIRST DEFENSE TO THE THIRTEENTH CAUSE OF ACTION
(Breach of Contract — As to Imperial Pest Controllers, Inc.)

36. In response to Paragraph 129, it repeats its responses above.

37. The allegations of Paragraphs 130 through 132 are directed toward other defendants and
therefore require no response from HHE; however, out of an abundance of caution, to the extent
those paragraphs imply or infer any liability on the part of HHE, it denies those allegations.

38. It denies that Plaintiff is entitled to the relief claimed under the “WHEREFORE”

paragraph.
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FOR A SECOND DEFENSE

39. Upon information and belief, Plaintiff’s damages were caused by the acts or omissions of
third parties over whom Defendant had no control.

FOR A THIRD DEFENSE

40. Upon information and belief, Plaintiff’s recovery is barred or limited by the doctrines of
comparative negligence and assumption of the risk.

FOR A FOURTH DEFENSE

41. Upon information and belief, Plaintiff’s recovery is barred by the applicable statute of
limitations or repose.

FOR A FIFTH DEFENSE

42.  Upon information and belief, Plaintiff has failed to state facts sufficient to constitute a
cause of action against Defendant.

FOR A SIXTH DEFENSE

43. Upon information and belief, Plaintiff has failed to mitigate damages.

FOR A SEVENTH DEFENSE

44.  Upon information and belief, Plaintiff’s claims were due to and caused by Plaintiff’s own
negligence, gross negligence, recklessness, wilfulness and wantonness.

FOR AN EIGHTH DEFENSE

45. Certain of Plaintiff’s claims may be barred by the application of the Economic Loss Rule.

FOR A NINTH DEFENSE

46. Plaintiff’s claim for punitive damages against Defendant cannot be sustained because any
award of punitive damages under South Carolina law without bifurcating the trial of all punitive

damages issues would violate Defendant’s due process rights guaranteed by the Fourteenth
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Amendment to the United States Constitution and by the due process provisions of the South
Carolina Constitution.

FOR A TENTH DEFENSE

47.  Plaintiff’s claim for punitive damages against Defendant cannot be sustained because an
award of punitive damages under South Carolina law subject to no predetermined limit, such as a
maximum multiple of compensatory damages or a maximum amount on the amount of punitive
damages that a jury may impose, would violate Defendant’s due process rights guaranteed by the
Fourteenth Amendment to the United States Constitution and by the due process provisions of
the South Carolina Constitution.

FOR AN ELEVENTH DEFENSE

48.  Plaintiff’s claim for punitive damages against Defendant cannot be sustained because an
award of punitive damages under South Carolina law by a jury that (1) is not provided a standard
of sufficient clarity for determining the appropriateness, or the appropriate size, of a punitive
damages award, (2) is not instructed on the limits on punitive damages imposed by the applicable
principles of deterrence and punishment, (3) is not expressly prohibited from awarding punitive
damages or determining the amount of an award of punitive damages, in whole or in part, on the
basis of invidiously discriminatory characteristics, including the alleged corporate status of
Defendant, (4) is permitted to award punitive damages under a standard for determining liability
for punitive damages that is vague and arbitrary and does not define with sufficient clarity the
conduct or mental state that makes punitive damages permissible, and (5) is not subject to
judicial review on the basis of objective standards would violate Defendant’s due process and
equal protection rights guaranteed by the Fourteenth Amendment to the United States

Constitution and the double jeopardy clause of the Fifth Amendment and by the South Carolina
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Constitution's provisions providing due process, equal protection, and a guaranty against double
jeopardy.

FOR A TWELFTH DEFENSE

49.  Plaintiff’s claim for punitive damages against Defendant cannot be sustained because an
award of punitive damages under South Carolina law for the purpose of compensating Plaintiff
for elements of damage not otherwise recognized by South Carolina law would violate
Defendant’s due process rights guaranteed by the Fourteenth Amendment to the United States
Constitution and by the due process provisions of the South Carolina Constitution.

FOR A THIRTEENTH DEFENSE

50.  Plaintiff’s claim for punitive damages against Defendant cannot be sustained because an
award of punitive damages under South Carolina law without proof of every element beyond a
reasonable doubt would violate Defendant’s due process rights guaranteed by the Fourteenth
Amendment to the United States Constitution and by the due process provisions of the South
Carolina Constitution.

FOR A FOURTEENTH DEFENSE

51. Plaintiff’s claim for punitive damages cannot be sustained because an award of punitive
damages under state law without the same protections that are accorded to all criminal
defendants, including protection against unreasonable searches and seizures, double jeopardy and
self-incrimination and the rights to confront adverse witnesses, a speedy trial and the effective
assistance of counsel, would violate Defendant’s rights under the Fourteenth Amendment to the
United States Constitution and the Fourth, Fifth, and Sixth Amendments as incorporated into the
Fourteenth Amendment and the South Carolina Constitution's provisions providing for due

process and the rights to confront witnesses, a speedy trial and effective assistance of counsel
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and protection against unreasonable searches and seizures, double jeopardy and compelled self-
incrimination.

FOR A FIFTEENTH DEFENSE

52.  Any award of punitive damages based on anything other than Defendant’s conduct in
connection with the specific incident that is the subject of this lawsuit would violate the due
process clause of the Fourteenth Amendment to the United States Constitution and the double
jeopardy clause of the Fifth Amendment as incorporated into the Fourteenth Amendment and the
South Carolina Constitution's provisions providing for due process and a guaranty against double
jeopardy because any other judgment for punitive damages in this case cannot protect Defendant
against impermissible multiple punishment for the same wrong.

FOR A SIXTEENTH DEFENSE

53. Defendant would show that, upon information and belief, Plaintiff had constructive
knowledge and/or actual knowledge of those conditions referred to in the Complaint; such
circumstances constituting a complete bar to Plaintiff’s claims.

FOR A SEVENTEENTH DEFENSE

54. To the extent that repairs have been made to the subject structure, Defendant has not been
afforded an opportunity to inspect and examine the alleged damages, and therefore pleads the
Spoilation of Evidence Doctrine as a complete defense to the Complaint.

FOR AN EIGHTEENTH DEFENSE

55. If applicable, the claims against Defendant are barred by the terms and conditions
contained within the contract documents between Defendant and Plaintiff.

FOR A NINETEENTH DEFENSE

56. Upon information and belief, some or all of Plaintiff’s claims are barred by the doctrines

of laches, waiver and/or estoppel.

9 Record on Appeal - 081
Appendix - 081

92200£0d0020¢#3SVO - SVI1d NOWINOO - LHO4NV39 - INd 60:€ 80 98Q 0¢0¢ - dI1Id ATTVOINOHLO313



FOR A TWENTIETH DEFENSE

57.  Defendant pleads the defenses and statutory caps set forth in S.C. Code Ann. §15-32-510
et seq., including, but not limited to, the statutory caps set forth in S.C. Code Ann. §15-32-530.
Defendant further requests bifurcation in accordance with S.C. Code Ann. §15-32-520.

FOR AN ADDITIONAL DEFENSE

58. Defendant specifically reserves any additional defenses, including affirmative defenses,
as may be available or revealed to it during the course of its investigation and/or discovery in the
case, and as are consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the Amended Complaint, Defendant prays that it

be dismissed, with costs, and for such other relief as the Court may grant.

KERNODLE COLEMAN

By: s/ Stephen M. Kozick
Stephen M. Kozick, Esquire (SC Bar No. 78343)
914 Folly Road, Suite 2 (29412)
P. O. Box 13897
Charleston, SC 29422
(843) 795-7800
(843) 795-3032 Fax
skozick@kernodlelaw.com

ATTORNEYS FOR HILTON HEAD
EXTERMINATORS, INC.

December 8, 2020
Charleston, South Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
v.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LLC; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
John Does 1-20; Cambridge
Building, Inc.; Two Brothers
Plastering, Inc.; William T. Ruarks
d/b/a Ruacon Quality Construction;
Jimmy J. Metcalf, Jr. d/b/a Quality
Roof Services; Ionut D. Istrate d/b/a
Island Plasters LLC; 11 Harrogate
Drive Realty Trust; Michael
Grondahl; Hilton Exterminators,
Inc.; and Imperial Pest Controllers,
Inc.;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-00776

SECOND AMENDED
SUMMONS
(Jury Trial Demanded)

TO: ALL DEFENDANTS ABOVE-NAMED
YOU ARE HEREBY SUMMONED and required to answer the Second

Amended Complaint in this action, a copy of which is herewith served

upon you and to serve a copy of your Answer to said Second Amended
Complaint on the subscriber at his office, Capell Thomson, LLC, 321 E.
Bay Street, Charleston, South Carolina 29401, within thirty (30) days after

the service hereof, exclusive of the day of such service, and if you fail to
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appear and defend the action as required by law, judgment by default will
be rendered against you for the relief demanded in the Second Amended

Complaint.
CAPELL THOMSON, LLC

s/ Charles W. Thomson

Glynn L. Capell (16552)
GCapell@CapellThomson.com
Charles W. Thomson (101471)
CThomson@CapellThomson.com
The Blake-Grimké House

321 East Bay St.

Charleston, SC 29401

(843) 501-0423

Attorneys for Plaintiff

May 18, 2021
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Kathleen M. Rankin,
Plaintiff,
v.

Palatial Homes, Inc. a/k/a Palatial
Homes, LL.C n/k/a Palatial Homes
Design, LLC; Cesar Castro d/b/a
Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC;
CMC Steel Works, Inc.; AMI
Ironworks LLC a/k/a American
Master Ironworks, LLC; Enaldo
Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction
Services, LLC; Kelca Counters, Inc.;
John Does 1-20; Cambridge
Building, Inc.; Two Brothers
Plastering, Inc.; William T. Ruarks
d/b/a Ruacon Quality Construction;
Jimmy J. Metcalf, Jr. d/b/a Quality
Roof Services; Ionut D. Istrate d/b/a
Island Plasters LLC; 11 Harrogate
Drive Realty Trust; Michael
Grondahl; Hilton Exterminators,
Inc.; and Imperial Pest Controllers,
Inc.;

Defendants.

COURT OF COMMON PLEAS
FOURTEENTH CIRCUIT

C.A. No. 2020-CP-07-00776

SECOND AMENDED
COMPLAINT
(Jury Trial Demanded)

The Plaintiff, Kathleen M. Rankin (“Plaintiff’), complaining of the

Defendants above named, would respectfully show unto this Honorable

Court as follows:

PARTIES AND JURISDICTION
1. Plaintiff is an individual who owns real property located at 11
Harrogate Drive, Wexford Plantation, Hilton Head Island, Beaufort

County, South Carolina (“Subject Property”).

Record on Appeal - 085
Appendix - 085

9220020d00202#3SVO - SY31d NOWWOD - 1HO4NY3Ad - ANV Z#:0L 02 AeN 1202 - 3114 ATIVOINOY L0313



2. As to Defendant Palatial Homes, Inc. a/k/a Palatial Homes, LLC
n/k/a Palatial Homes Design, LLC:

a) Defendant Palatial Homes, Inc. is, upon information
and belief, a corporation organized and formerly exist-
ing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.

b) Defendant Palatial Homes, LLC is, upon information
and belief, a limited liability company organized and
formerly existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in
part, at all times relevant hereto in Beaufort County,
South Carolina.

o0 Defendant Palatial Homes Design, LLC is, upon infor-
mation and belief, a limited liability company organized
and existing pursuant to the laws of the State of South
Carolina and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South
Carolina.

3. Upon information and belief, Palatial Homes, Inc.; Palatial Homes,
LLC; and Palatial Homes Design, LLC are successors in interest to and/or
amalgamated with one another in that they involves the same people,
performing the same type of work, from the same location, and because the
entities are characterized by one or more of the following:

a) there was an agreement for the entities to assume the
debts of one another;

b) the entities were or are consolidated;
¢ the entities are a mere continuation of one another;

d) the transfer from one company to another was fraudu-
lent in fact;

e) the legal distinction between the three entities 1is
blurred,;

f the interests of the three entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

9
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g there would exist a great injustice if the actions of one
did not apply to the others.

4. The term “Palatial Homes” used hereinafter refers to Palatial
Homes, Inc. a/k/a Palatial Homes, LL.C n/k/a Palatial Homes Design, LLC.

5. Defendant Cesar Castro d/b/a Heritage Plastering, Inc. n/k/a
Heritage Plastering & Stucco LLC is, upon information and belief, an
individual-—doing business as a sole proprietorship or unincorporated
business organization that is now organized and existing as a limited
liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

6. Upon information and belief, Heritage Plastering & Stucco LLC is a
successor in interest to and/or is amalgamated with Heritage Plastering,
Inc. in that it involves the same people, performing the same type of work,
from the same location, and because the entities are characterized by one

or more of the following:

a) there was an agreement for Heritage Plastering & Stuc-
co LLC to assume the debts of Heritage Plastering, Inc.;

b) the two entities were or are consolidated;

¢ Heritage Plastering & Stucco LLC is a mere continua-
tion of Heritage Plastering, Inc.;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

7. Defendant CMC Steel Works, Inc. is, upon information and belief, a
corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times
relevant hereto in Beaufort County, South Carolina.
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8. Defendant AMI Ironworks LLC a/k/a American Master Ironworks,
LLC 1is, upon information and belief, two limited liability companies
organized and existing pursuant to the laws of the State of South Carolina
and conducted business, in whole or in part, at all times relevant hereto in
Beaufort County, South Carolina.

9. Upon information and belief, AMI Ironworks LLC is a successor in
interest to and/or is amalgamated with American Master Ironworks, LLC
in that it involves the same people, performing the same type of work, from
the same location, and because the entities are characterized by one or
more of the following:

a) there was an agreement for AMI Ironworks LLC to as-
sume the debts of American Master Ironworks, LLC;

b) the two entities were or are consolidated;

¢ AMI Ironworks LLC 1s a mere continuation of American
Master Ironworks, LLC;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f) the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

10. Defendant Enaldo Urriola d/b/a Advanced Roofing Services n/k/a
Ankon Construction Services, LLC is, upon information and belief, an
individual—doing business as a sole proprietorship or unincorporated
business organization that is now organized and existing as a limited
liability company—who is domiciled in and has a principal place of
business in South Carolina, and conducted business, in whole or in part, at
all times relevant hereto in Beaufort County, South Carolina.

11. Upon information and belief, Ankon Construction Services, LLC is a

successor in interest to and/or is amalgamated with Advanced Roofing
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Services 1n that it involves the same people, performing the same type of
work, from the same location, and because the entities are characterized
by one or more of the following:

a) there was an agreement for Ankon Construction Ser-

vices, LLC to assume the debts of Advanced Roofing
Services;

b) the two entities were or are consolidated;

¢0 Ankon Construction Services, LLC is a mere continua-
tion of Advanced Roofing Services;

d) the transfer from one company to the other was fraudu-
lent in fact;

e) the legal distinction between the two entities is blurred;

f the interests of the two entities are so amalgamated
that it has resulted in bad faith, abuse, fraud, wrongdo-
ing; and

g there would exist a great injustice if the actions of one
did not apply to other.

12. Defendant Kelca Counters, Inc. is, upon information and belief, a
corporation organized and formerly existing pursuant to the laws of the
State of South Carolina and conducted business, in whole or in part, at all
times relevant hereto in Beaufort County, South Carolina.

13. Each Defendant John Doe 1-20 is an individual, entity, or entities,
domiciled and/or operating under the laws of one of the United States of
America that participated in the construction of the Subject Property by
providing labor and/or materials for the stucco, framing, roofing, railings,
decks, waterproofing, flashings, tiling, painting, and caulking. Each
Defendant John Doe 1-20 is a party “whose true name is unknown,”
named pursuant to Rule 10(a)(1), SCRCP, and Plaintiff will amend this
pleading when any or all of their true names are discovered.

14. Defendant Cambridge Building, Inc. is, upon information and belief,
a corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times

relevant hereto in Beaufort County, South Carolina.
—5—
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15. Defendant Two Brothers Plastering, Inc. is, upon information and
belief, a corporation organized and existing pursuant to the laws of the
State of South Carolina and conducted business, in whole or in part, at all
times relevant hereto in Beaufort County, South Carolina.

16. Defendant William T. Ruarks d/b/a Ruacon Quality Construction is,
upon information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

17. Defendant Jimmy J. Metcalf, Jr. d/b/a Quality Roof Services is, upon
information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

18. Defendant Ionut D. Istrate d/b/a Island Plasters LLC is, upon
information and belief, an individual doing business as a sole
proprietorship or unincorporated business organization, domiciled in and
with a principal place of business in South Carolina, and conducted
business, in whole or in part, at all times relevant hereto in Beaufort
County, South Carolina.

19. Defendant 11 Harrogate Drive Realty Trust is, upon information
and belief, a revocable trust established by Michael Grondahl, whose sole
purpose was to own the Subject Property, and who did own the Subject
Property at all times relevant hereto.

20. Defendant Michael Grondahl is, upon information and belief, an
individual domiciled in New Hampshire and conducted business, in whole
or in part, at all times relevant hereto in Beaufort County, South Carolina.

21. Upon information and belief, Michael Grondahl is or was the sole

trustee of the 11 Harrogate Drive Realty Trust.
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22. Defendants 11 Harrogate Drive Realty Trust and Michael Grondahl
are hereinafter referred to collectively as “Grondahl Defendants.”

23. Upon information and belief, Grondahl Defendants are successors in
interest to one another, amalgamated with one another, a single-business
enterprise, and/or alter-egos, in that they are characterized by one or more

of the following:
a) the legal distinction between them being blurred;

b) there being an agreement for them to assume the debts
of one another;

¢ being consolidated;
d) being mere continuations of one another;

e) the transfers from one to the other being fraudulent in
fact;

f being under-capitalized;

¢ failing to observe corporate formalities;
h) failing to pay dividends;

i) 1insolvency;

j) lacking proper records;

k) siphoning of funds by its members;

) being used as a mere facade for the operation of the
dominant shareholder, member, and associate;

m) their interests being so amalgamated that it has result-
ed in bad faith, abuse, fraud, wrongdoing; and

n) there being a broad element of injustice and fundamen-
tal un-fairness if the acts of Grondahl Defendants were
not regarded as the acts of one another.

24. Defendant Hilton Exterminators, Inc. is, upon information and
belief, a corporation organized and formerly existing pursuant to the laws
of the State of South Carolina and conducted business, in whole or in part,
at all times relevant hereto in Beaufort County, South Carolina.

25. Defendant Imperial Pest Controllers, Inc. is, upon information and
belief, a corporation organized and formerly existing pursuant to the laws

.
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of the State of South Carolina and conducted business, in whole or in part,
at all times relevant hereto in Beaufort County, South Carolina.

26. This Court has jurisdiction over the subject matter and the parties
to this action.

FACTUAL ALLEGATIONS

27. The Town of Hilton Head Island issued a Building Permit for the
original construction of the Subject Property on March 3, 2005 and issued
the corresponding Certificate of Occupancy on January 30, 2006.

28. The Building Permit did not contain any bold type notice to the
owners of the property of their rights to contract for a guarantee of the
structure being free from defective or unsafe conditions beyond eight years
after substantial completion of the improvement.

29. Upon information and belief, Palatial Homes acted as general
contractor for the Subject Property and was responsible for coordination
and supervision of construction.

30. Upon information and belief, Cesar Castro d/b/a Heritage
Plastering, Inc. n/k/a Heritage Plastering & Stucco LLC installed the
stucco, flashings, and other related appurtenances at the Subject Property,
and otherwise designed and oversaw construction of same.

31. Upon information and belief, CMC Steel Works, Inc. installed the
framing, decks, windows and doors, building wrap, flashings, and related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

32. Upon information and belief, AMI Ironworks LLC a/k/a American
Master Ironworks, LLC installed the railings, flashings, and other related
appurtenances at the Subject Property, and otherwise designed and
oversaw construction of same.

33. Upon information and belief, Enaldo Urriola d/b/a Advanced Roofing
Services n/k/a Ankon Construction Services, LLC installed th