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THE STATE OF SOUTH CAROLINA VAR B
In the Court of Appeals RECE ol W
Oct 16 2025
APPEAL FROM RICHLAND COUNTY

SC Court of Appeals

Jocelyn Newman, Circuit Court Judge

Case No. 2023-CP-40-00242
CUTIS D B, ..eviiiiiieeiie e e et e e e e e aaeeenbaeens Appellant,

John A. Dougherty, Wachovia Securities Financial Holdings, LLC, Wells Fargo Clearing Services,
LLC, f/k/a Wells Fargo Advisors, LLC, Wells Fargo & Company, Wells Fargo Bank, N.A., and
LPL FInancial, LLC, ......coooouuiiiiiiii ettt ettt e e ettt e e e e e e enaanaes Defendants,

of which John A. Dougherty, Wells Fargo Clearing Services, LLC, f/k/a Wells Fargo Advisors,
LLC, Wells Fargo Bank, N.A., and LPL Financial, LLC are...........c.cccceecvveniieennenn. Respondents.

NOTICE OF APPEAL

Appellant Curtis D. Bale appeals the orders of the Honorable Jocelyn Newman granting
Respondents John A. Dougherty, Wells Fargo Clearing Services, LLC f/k/a Wells Fargo Advisors,
LLC, Wells Fargo Bank, N.A., and LPL Financial, LLC’s Motions to Compel Arbitration on July
9, 2025. Appellant received written notice of the entry of these orders that same day, and timely
filed a Motion for Reconsideration under Rule 59(e), SCRCP. The Honorable Jocelyn Newman
entered a Form 4 order denying Appellant’s motion on September 16, 2025, from which Appellant
also appeals. Appellant received written notice of that order the same day. Copies of the orders

entered on July 9, 2025, and September 16, 2025, are filed with this notice.
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RECEIVE])
Oct 16 2025
SC Court of Appeals

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Curtis D. Bale, Civil Action No. 2023-CP-40-00242
Plaintiff,
V.

John A. Dougherty; Wachovia Securities
Financial Holdings, LLC; Wells Fargo
Clearing Services, LLC, f/k/a Wells Fargo
Advisors, LLC; Wells Fargo & Company;
Wells Fargo Bank, N.A.; and LPL Financial,
LLC,

ORDER GRANTING
DEFENDANT LPL’S MOTION
TO COMPEL ARBITRATION

Defendants.

N N N N N N N N N N N N N N N N N N

THIS MATTER COMES BEFORE THE COURT on Defendant LPL Financial, LLC’s
(“LPL”) Motion to Compel Arbitration under 9 U.S.C. § 4 (the “Motion”). For the reasons set
forth below, this Court grants the Motion and compels arbitration of all claims raised by Plaintiff
Curtis D. Bale (“Plaintiff”) against LPL pursuant to a binding and enforceable arbitration
agreement, and stays this action under 9 U.S.C. § 4. Having considered the materials and
arguments of counsel on the papers and during the hearing held on November 18, 2024, the Court

hereby finds and concludes as follows:

1 This Order addresses only the Motion to Compel Arbitration filed by Defendant LPL. This
Court will address the Motions to Compel Arbitration filed by the remaining Defendants via
separate orders.
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BACKGROUND

In 2010, Plaintiff became a client of Dougherty, a financial advisor. (Compl. ] 22-23.)
In 2013, Dougherty became affiliated with the Wells Fargo Advising Defendants?; Plaintiff chose
to follow Dougherty to and open accounts with the Wells Fargo Advising Defendants. (/d. 9 25.)
In January 2021, Dougherty became affiliated with LPL, and Plaintiff chose to leave Wells Fargo
and follow Dougherty to LPL, where he opened four accounts. (/d. § 43). When Plaintiff opened
his first account with LPL, he executed an express agreement with LPL governing the parties’
relationship (the “Account Application”). (LPL’s Mem. in Supp. of Mot. to Compel Arb., Nov.
8,2024, Ex. 1, Aff. of Kyle Poston, Ex. A.A (“Poston Aft.”).)

Section I.1 of the Account Application completed by Plaintiff incorporates the
accompanying “Account Packet” (the “Account Agreement”) (Poston Aff. Ex. A.B). Each of the
three subsequent account applications completed by Plaintiff (Poston Aff. Exs. A.C, A.E, & A.G)
(collectively with Poston Aff. Ex. A.A, the “Account Applications”) incorporate a similar account
agreement (Poston Aff. Exs. A.D, A.F, & A.H) (collectively with Poston Aff. Ex. A.B, the
“Account Agreements”).

By signing each of the Account Applications, Plaintiff endorsed the following statement
provided directly above the signature blocks: “This account is governed by and I acknowledge
receipt of the predispute arbitration clause that is located in the last numbered section of the
Account Agreement (included in the Account packe[t] specified in Section I), which is

incorporated by reference into the Account Application.”

2 As used here, the term Wells Fargo Advising Defendants denotes Wells Fargo Clearing Services,
LLC; Wells Fargo Advisors, LLC; and Wachovia Securities Financial Holdings, LLC. (See
Compl. 14.)

App. 4
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This account is governed by and | acknowledge receipt of the predispute arbitration clause that is located in the last numbered section of the Account
Agreement (included in the Account Packed specified in Section I), which is incorporated by reference into the Account Application.

DocuSigned by:
CW{]S D [%h' Curtis Dalton Bale 1/11/2021

ZA.. -
Account Holder Signatuie Account Holder Name (print) Date

Id.)?
As Plaintiff acknowledged, each of the incorporated Account Agreements contains an
arbitration provision (the “Arbitration Provision”), which states in relevant part the following:

In consideration of opening one or more accounts for you, you agree that any
controversy between you and LPL and/or your Representative(s) (whether or not a
signatory(ies) to this Master Account Agreement or Arbitration Agreement),
arising out of or relating to your account, transactions with or for you, or the
construction, performance, or breach of this agreement whether entered into prior,
on or subsequent to the date hereof, shall be settled by arbitration in_accordance
with the rules, then in effect of the Financial Industry Regulatory Authority
(FINRA) . . . . Any arbitration award hereunder shall be final, and judgment upon
the award rendered may be entered in any court, state or federal, having jurisdiction.
Nothing in this this [sic] Agreement requires arbitration of any claim that under the
law cannot be made subject to a pre-dispute agreement to arbitrate claims, including
any dispute or controversy nonarbitrable under federal law.

(Poston Aff. Ex. A.B, at 15 (emphasis added).)*

OnJanuary 17, 2023, Plaintiff filed his Complaint and initiated suit in the Richland County
Court of Common Pleas. (See generally Compl.) Plaintiff asserted five causes of action against
LPL: Breach of Fiduciary Duty (Count I); Breach of Contract (Count Il); Breach of Contract
Accompanied by a Fraudulent Act (Count I11); Violation of the South Carolina Uniform Securities
Act of 2005 (Count IV); and Violation of South Carolina Unfair Trade Practices Act (Count V).
(See id. 11 49-84.) All causes of action against LPL are related to Plaintiff’s accounts and

transactions at LPL.

3 (See also Poston Aff. Ex. A.C, at 7 (similar); id. Ex. A.E, at 6 (same); id. Ex. A.G, at 6 (same).)

4 (See also Poston Aff. Ex. A.D, at 19-20 (similar); id. Ex. A.F, at 15 (same); id. Ex. A.H, at 15
(same).)
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On February 16, 2023, LPL removed the present action to the United States District Court
for the District of South Carolina, Columbia Division. The federal district court ultimately
remanded the action to this Court on March 25, 2024. That same day, LPL filed in this Court its
Motion to Compel Arbitration and Dismiss. This Court held a hearing on LPL’s Motion and the
motions to compel brought by the other Defendants on November 18, 2024. The Court granted
LPL’s Motion to Compel Arbitration by Form 4 Order dated March 26, 2025, and now enters this
Order as to the LPL’s Motion.

LEGAL STANDARD

In South Carolina, a party seeking to compel arbitration under the Federal Arbitration Act
(“FAA”) “must establish that (1) there is a valid agreement, and (2) the claims fall within the scope
of the agreement.” Wilson v. Willis, 426 S.C. 326, 336, 827 S.E.2d 167, 172 (2019). The FAA
“applies in state or federal court to any arbitration agreement involving interstate commerce, unless
the parties contract otherwise.” Id. There is an “expansive view of interstate commerce” under
the FAA, and the FAA requires courts to “enforce privately negotiated agreements to arbitrate,
like other contracts, in accordance with their terms.” Zabinski v. Bright Acres Assocs., 346 S.C.
580, 592, 596, 553 S.E.2d 110, 116, 118 (2001) (citation omitted).

The party opposing arbitration “bears the burden of proving that the claims at issue are
unsuitable for arbitration.” Dean v. Heritage Healthcare of Ridgeway, LLC, 408 S.C. 371, 379,
759 S.E.2d 727, 731 (2014) (citation omitted). As explained below, the Court holds that Plaintiff

has failed to satisfy his burden of proof in this case.
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ANALYSIS

1. The Agreement to Arbitrate is Governed by the FAA and Enforceable under State
and Federal Law.

The FAA governs written agreements to arbitrate involving the interstate commerce. See
9 U.S.C. 88 1 et seq.; Wilson, 426 S.C. at 336, 827 S.E.2d at 172; see also Conway v. CLC BIO,
LLC, 32 N.E.3d 330, 335-36 (Mass. Ct. App. 2015).> There is an “expansive view of interstate
commerce” under the FAA. Zabinski, 346 S.C. at 592, 596, 553 S.E.2d at 116, 118 (citation
omitted). The FAA “requires courts to enforce privately negotiated agreements to arbitrate . . . in
accordance with their terms.” Cape Romain Contractors, Inc. v. Wando E., LLC, 405 S.C. 115,
125, 747 S.E.2d 461, 466 (2013) (quoting Zabinski, 346 S.C. at 592, 553 S.E.2d at 116). The FAA
confers a right “to obtain an order directing that arbitration proceed in the manner provided for in
the parties’ agreement.” Id. at 126, 747 S.E.2d at 466 (original quotation marks and citation
omitted). The Court shall direct the parties to proceed to arbitration upon showing there is a valid
agreement for arbitration. New Hope Missionary Baptist Church v. Paragon Builders, 379 S.C.
620, 628 n.5, 667 S.E.2d 1, 4 n.5 (Ct. App. 2008) (citing 9 U.S.C. § 4). Arbitration provisions in
contracts involving interstate commerce “shall be valid, irrevocable, and enforceable,” and will be
enforced by the court “save upon such grounds as exist at law or in equity for the revocation of
any contract.” Wilson, 426 S.C. at 336, 827 S.E.2d at 173 (quoting 9 U.S.C. § 2).

A court is obligated to “rigorously enforce” arbitration agreements. Cape Romain
Contractors, 405 S.C. at 125, 747 S.E.2d at 466 (quoting Am. Exp. Co. v. Italian Colors Rest., 570

U.S. 228, 228 (2013)).

® Massachusetts law governs LPL’s account agreements with Plaintiff. (See Poston Aff. Ex. A.B,
at9;id. Ex. AD,at9;id. Ex. A.F,at9; id. Ex. AH, at9.)
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2. LPL Has Satisfied All of the Elements Necessary to Compel Arbitration Pursuant to
the FAA.

As detailed above, a party seeking to compel arbitration under the FAA “must establish
that (1) there is a valid agreement, and (2) the claims fall within the scope of the agreement.”
Wilson, 426 S.C. at 336, 827 S.E.2d at 172. Stated more fully, a party must establish “(1) the
existence of a dispute between the parties, (2) a written agreement that includes an arbitration
provision which purports to cover the dispute, (3) the relationship of the transaction, which is
evidenced by the agreement, to interstate or foreign commerce, and (4) the failure, neglect or
refusal of the defendant to arbitrate the dispute.” Am. Gen. Life & Acc. Ins. Co. v. Wood, 429 F.3d
83, 87 (4th Cir. 2005) (citation omitted). The Court holds that LPL has satisfied each of these
elements.

A. A Dispute Exists Between the Parties.

First, this Court finds that a dispute exists between the parties, as Plaintiff has filed a
Complaint relating to his accounts at LPL, investments held at LPL, and advice received while at
LPL. (See Compl. 154-79). Accordingly, this first element is met. See Wood, 429 F.3d at 87.

B. A Written Agreement Containing an Arbitration Clause Covers the Dispute.

Second, the Court finds that the arbitration agreements cover the dispute. Notably, Plaintiff
signed four arbitration provisions with LPL covering this dispute. As noted above, arbitration is
proper when there is a valid arbitration agreement, and the disputes are covered by the arbitration
provision. Landersv. Federal Deposit Ins. Corp., 402 S.C. 100, 109, 739 S.E.2d 209, 214 (2013);
see York, 406 S.C. at 97, 749 S.E.2d at 154 (upholding trial court’s decision to dismiss suit and
compel arbitration, as “[e]very dispute was within the scope of at least one valid arbitration
agreement”). Simply put, arbitration is required when “(1) an arbitration clause specifically

encompasses the asserted claims; or (2) there exists a significant relationship between the asserted
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claims and the parties’ contract.” Timmons v. Starkey, 380 S.C. 590, 596, 671 S.E.2d 101, 105
(Ct. App. 2008).

Here, the Court finds that each of the Account Agreements include a valid, written
Arbitration Provision that is binding and enforceable against Plaintiff. (See Poston Aff. Ex. A.A,
at 15).5 Additionally, the Court finds that each of Plaintiff’s claims falls within the Arbitration
Provision’s scope.

Both the Fourth Circuit Court of Appeals and [the South Carolina Supreme Court]

have held that the sweeping language of broad arbitration clauses applies to

disputes in which a significant relationship exists between the asserted claims and

the contract in which the arbitration clause is contained. Thus, the scope of the

clause does “not limit arbitration to the literal interpretation of performance of the

contract, but embraces every dispute between the parties having a significant

relationship to the contract.”

Landers, 402 S.C. at 109, 739 S.E.2d at 214 (citation sentences and original brackets omitted)
(quoting J.J. Ryan & Sons, Inc. v. Rhone Poulenc Textile, S.A., 863 F.2d 315, 321 (4th Cir. 1988));
see also Com. v. Philip Morris Inc., 864 N.E.2d 505, 511 (Mass. 2007) (“[W]hen considering a
broadly worded arbitration clause, there is a presumption that a contract dispute is encompassed
by the clause unless it is clear the dispute is excluded.”). Moreover, “under the expansive reach
of the FAA[,] a tort claim need not raise an issue that requires reference to or the construction of
some portion of the contract in order to be encompassed by a broadly-worded arbitration clause.”
Landers, 402 S.C. at 111, 739 S.E.2d at 214.

The Arbitration Provisions to which Plaintiff agreed require arbitration of a broad category
of disputes:

[A]ny controversy between you and LPL and/or your Representative(s) (whether

or not a signatory(ies) to this Master Account Agreement or Arbitration

Agreement), arising out of or relating to your account, transactions with or for you,
or the construction, performance, or breach of this agreement whether entered into

® (See also Poston Aff. Ex. A.D, at 19-20; id. Ex. A.F, at 15; id. Ex. A.H, at 15.)

7
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prior, on or subsequent to the date hereof, shall be settled by arbitration in
accordance with the rules, then in effect of the Financial Industry Regulatory
Authority (FINRA).
(Poston Aff. Ex. A.B, at 15).”
As explained below, the Court finds that Plaintiff’s five causes of action all fall within the
scope of this Arbitration Provision because they arise out of or relate to Plaintiff’s accounts,
transactions with or for him, and performance under the Account Agreements. Indeed, Plaintiff

did not challenge that the claims all fell within the scope of the Arbitration Agreements.

i.  The Arbitration Provision Covers Plaintiff’s Breach of Fiduciary Duty
Claim.

First, Plaintiff’s breach of fiduciary duty claim is contingent on Plaintiff’s allegations that
LPL assumed a duty but “failed to exercise reasonable care, diligence, and prudence in the
performance of its duties when it engaged in reckless and imprudent trading schemes in a futile
effort to recover losses caused by its predecessors’ failed strategy and self-protective sell-off.”
(See Compl. 11 54(1), 58-59.)

Simply put, if any fiduciary duties arose, then they arose from the Account Agreements
which govern LPL’s conduct with respect to the operation and oversight of Plaintiff’s LPL
accounts. Any fiduciary duties would thus be encompassed in the Account Agreement and
encompassed within the arbitration provision. Accordingly, Plaintiff’s fiduciary breach claim
arises from and relates to Plaintiff’s account and performance under the Account Agreements. The

Court finds that this claim must be arbitrated under the Arbitration Provision.

7 (See also Poston Aff. Ex. A.D, at 20 (similar); id. Ex. A.F, at 15 (same); id. Ex. A.H, at 15
(same).)
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ii. The Arbitration Provision Covers Plaintiff’s Breach of Contract and
Accompanying Fraudulent Act Claims.

Next, Plaintiff’s claims for breach of contract and breach of contract accompanied by a
fraudulent act also fall within the broad scope of the Arbitration Provision. Specifically, Plaintiff
alleges that LPL executed the Account Agreements with Plaintiff and then “breached [its]
Agreements with [Plaintiff]” through mismanagement—failing “to abide by the terms of the
agreements.” (See Compl. {{ 58, 61-62, 65-58.) Manifestly, Plaintiff’s breach of contract and
breach of contract accompanied by a fraudulent act claims arise from and relate to the Account
Agreements. The Court finds that these claims also must be arbitrated under the Arbitration
Provision.

iii. The Arbitration Provision Covers Plaintiff’s Statutory Violation Claims.

Plaintiff’s claim for violation of the South Carolina Uniform Securities Act of 2005
(“SCUSA”) likewise arises from and relates to Account Agreements. Plaintiff alleges that LPL
“recommended and advised that he enter into imprudent transactions.” (Compl. § 72.) The
Account Agreements governed LPL’s conduct with respect to the operation and oversight of his
LPL accounts. Thus, Plaintiff’s SCUSA claim arises from and relates to Plaintiff’s account and
performance under the Account Agreements. It too must be arbitrated under the Arbitration
Provision.

Finally, Plaintiff’s claim for violation of the South Carolina Unfair Trade Practices Act
(“SCUTPA”) likewise arises from and relates to the Account Agreements. Plaintiff alleges that
LPL “engaged in an unfair method of competition and/or an unfair or deceptive act or practice” by
“recommending and implementing an investment scheme premised upon [Plaintiff’s] continuing
to maintain a substantial debt collateralized by his investments.” (Compl. § 79.) The Account

Agreements governed LPL’s conduct with respect to the operation and oversight of his LPL
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accounts. Like the other claims asserted in the Complaint, Plaintiff’s SCUTPA claim arises from
and relates to Plaintiff’s accounts, transactions with or for Plaintiff, and the Account Agreements,
and the Court finds that it must be arbitrated under the Arbitration Provision.

iv.  The Arbitration Agreements are Valid.

In the briefing and at the hearing, Plaintiff raised several arguments to challenge the
Arbitration Agreements as unenforceable. The Court finds that none of those arguments have
merit.

First, Plaintiff argued that his repeated decisions to enter arbitration agreements with LPL
are nullified by alleged hyper-technical shortcomings in those agreements, citing certain FINRA
rules. However, other courts confronting similar arguments have rejected them—finding instead
that a technical rule promulgated by a self-regulatory organization cannot constitute an
“exception[] to the FAA in order to invalidate an otherwise valid arbitration agreement.” See, e.g.,
Singh v. Interactive Brokers LLC, 219 F. Supp. 3d 549, 559 (E.D. Va. 2016); Hillow v. E*Trade
Sec., LLC, No. 4:22-CV-145-JAR, 2022 WL 1165791, at *3-5 (E.D. Mo. Apr. 20, 2022). For the
same reasons, the Court rejects that argument here.®

Second, Plaintiff also made several arguments that the agreement was void due to mistake.
Plaintiff’s purported mistake was, he alleged, brought on by LPL’s failure to disclose some
ostensible substantial prejudice inherent to the FINRA forum.® Plaintiff, however, cited no case

law where a court refused to compel an eligible dispute to arbitration simply because one party

8 Although Plaintiff attempted to distinguish these cases by framing his argument in terms of a
condition precedent, the Court finds that he is simply seeking the same result by a different route—
creating an exception to the FAA—and that the argument likewise fails.

® The Court declines to make the sweeping finding that the entire forum of FINRA is
unconscionable on the basis of nothing more than Plaintiff’s speculation as to the outcome of this
particular case.

10
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later disagreed on its forum selection choice. Moreover, even assuming that Plaintiff made a
mistake, Plaintiff cannot evade his contractual obligations because Plaintiff himself bore the risk
of that unilateral mistake. See Dahua Tech. USA Inc. v. Feng Zhang, 988 F.3d 531, 539 (1st Cir.
2021) (“Asserting a unilateral mistake defense requires a party to show that . . . [he] did not bear
the risk of mistake.”). The Court finds Plaintiff’s argument meritless.

Finally, Plaintiff suggested that arbitration was improper because he could not “effectively
vindicate his statutory rights in the arbitral forum” (citing In re Cotton Yarn Antitrust Litig., 505
F.3d 274, 282 (4th Cir. 2007)). But the Court finds that this argument is misplaced because the
“effective vindication” doctrine applies only to federal statutes—not state statutes like the South
Carolina Uniform Securities Act of 2005 or the South Carolina Unfair Trade Practices Act raised
by Plaintiff. See Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228, 235 (2013) (addressing
argument that “effective vindication” doctrine “serves to harmonize competing federal policies by
allowing courts to invalidate agreements that prevent the ‘effective vindication’ of a federal
statutory right” (emphasis added)). The Court also finds that Plaintiff has offered nothing more
than mere speculation about his alleged inability to effectively vindicate his rights in FINRA, and
the argument fails for this reason as well. See Braintree v. Citigroup, 671 F. Supp. 202, 210 (D.
Mass. 2009) (“Specifically, the Court declines to engage in the speculative forecasting necessary
to hold that FINRA is sure to ignore plaintiffs’ state statutory claim for rescission whenever this
dispute finally makes its way to arbitration.”).

Accordingly, the Court finds that all five of Plaintiff’s causes of action fall within the broad
scope of this Arbitration Provision because they all relate to or arise out of Plaintiff’s accounts,

transactions with or for Plaintiff, or performance under the Account Agreements themselves. In
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addition, the Court finds that the unenforceability arguments raised by Plaintiff fail and do not
change the result that the Account Agreements are enforceable.

C. The Agreement Evidences a Relationship to Interstate Commerce.

Third, the Court finds that the transactions at issue in the Complaint relate to interstate
commerce. It is well-settled that such agreements relating to investment and brokerage accounts
“evidence[e] a transaction involving [interstate] commerce” such that the FAA applies. See 9
U.S.C. 88 1, 2; Dean, 408 S.C. at 380, 759 S.E.2d at 732 (noting that courts must consider “the
agreement, the complaint, and the surrounding facts” in determining whether an arbitration
agreement implicates interstate commerce for purposes of the FAA); Newcome v. Esrey, 862 F.2d
1099, 1100, 1107 (4th Cir. 1988) (affirming district court’s ruling that investment services and
brokerage agreements for securities meet FAA requirements and that arbitration clauses will be
held enforceable to prevent litigation). Accordingly, the Court finds that the FAA applies here
because the Account Agreements for investment services involve interstate commerce in national
and/or international financial markets. Additionally, the Court also finds that the Account
Agreements involve interstate commerce because Plaintiff (located in South Carolina) contracted
with the entity Defendants (located throughout the United States) for investment services to be
provided by individual Defendant John Dougherty (located in Pennsylvania).

D. Plaintiff Refuses to Arbitrate the Dispute.

Fourth, and finally, the Court finds that Plaintiff has refused to arbitrate the dispute.
Plaintiff filed this case in the South Carolina Court of Common Pleas on January 17, 2023, opposed

the Motion to Compel Arbitration, and did not agree to refile in FINRA.
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CONCLUSION

For the reasons detailed above, IT IS THEREFORE ORDERED that LPL’s Motion to
Compel Arbitration is hereby GRANTED;
IT IS FURTHER ORDERED that this matter is hereby STAYED pending arbitration.

IT IS SO ORDERED.

The Hon. Jocelyn T. Newman
Presiding Judge
South Carolina Business Court

Date: April ___, 2025
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  CIVIL ACTION NO. 2023-CP-40-00242
)
Curtis D. Bale, )
)
Plaintiff, ) ORDER GRANTING
) WELLS FARGO BANK, N.A.’S
V. ) MOTION TO COMPEL ARBITRATION
) AND MOTION TO STAY
John A Dougherty, Wachovia Securities Financial ) ‘ I
Holdings, LLC; Wells Fargo Clearing Services, ) ﬁECE \ 4
LLC, f/k/a Wells Fargo Advisors, LLC; Wells ) '
Fargo & Company; Wells Fargo Bank, N.A.;and ) Oct 16 2025
LPL Financial, LLC, )
Defendants. ) SC Court of Appeals
)

This matter came before me on Defendant Wells Fargo Bank, N.A.’s Motion to Dismiss
and Compel Arbitration, and Motion to Stay in the Alternative (the “Motion”). In its Motion,
Wells Fargo Bank, N.A. (“Defendant” or “Wells Fargo”), pursuant to 9 U.S.C. §§ 3 and 4, and
South Carolina Rules of Civil Procedure 12(b)(1), (3), and (6), asks this Court to dismiss
Plaintiff Curtis D. Bale’s (‘“Plaintiff” or “Bale”) claims against Wells Fargo and compel those
claims to arbitration or, in the alternative, to stay this litigation pending arbitration. The parties
fully briefed the issues.

A hearing was held on November 18, 2024. After careful consideration of the motion,
all submissions by Wells Fargo and Bale, and oral arguments by counsel, I hereby GRANT
Wells Fargo’s motion to compel arbitration and to stay this action pending arbitration.

Based on the record before me, I further find as follows:

1. Bale and Wells Fargo entered into a valid, binding agreement to arbitrate any

disputes between them before the American Arbitration Association (“AAA”).

60533643 v1
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2. To the extent this Court has jurisdiction to decide the arbitrability of Bale’s
claims, I find that Bale’s claims against Wells Fargo are subject to the valid, binding agreement
to arbitrate before the AAA.

3. This matter and all related proceedings in this matter should be stayed until the
claims have been submitted to arbitration before the AAA and the arbitration proceedings have
concluded.

THEREFORE, IT IS HEREBY ORDERED that the Motion is GRANTED as follows:
The Plaintiff Curtis D. Bale must arbitrate the claims asserted against Wells Fargo Bank, N.A.
before the AAA, and all proceedings in this action are stayed until after Bale submits all claims
to arbitration with the AAA and the arbitration proceedings have concluded.

IT IS SO ORDERED.

60533643 v1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )  CIVIL ACTION NO. 2023-CP-40-00242
)
Curtis D. Bale, )
)
Plaintiff, ) ORDER GRANTING
) JOHN A. DOUGHERTY’S AND WELLS
V. ) FARGO CLEARING SERVICES, LLC,
) F/IKIA WELLS FARGO ADVISORS,
John A Dougherty, Wachovia Securities Financial ) LLC’S MOTION TO COMPEL
Holdings, LLC; Wells Fargo Clearing Services, ) ARBITRATION
LLC, f/k/a Wells Fargo Advisors, LLC; Wells ) AND MOTION TO STAY
Fargo & Company; Wells Fargo Bank, N.A.;and ) —
LPL Financial, LLC, ) ECE
Defendants. ) -
) Oct 16 2025
SC Court of Appeals

This matter came before me on Defendants John A. Dougherty’s and Wells Fargo
Clearing Services, LLC’s (collectively, “WFCS”) Motion to Dismiss and Compel Arbitration
Under 9 U.S.C. 8§ 3 and 4 and Motions to Dismiss under Rules 12(b)(1), (3) and (6) and Motion
to Stay in the Alternative (the “Motion”). In its Motion, WFCS asks this Court to dismiss
Plaintiff Curtis D. Bale’s (‘“Plaintiff” or “Bale”) claims against Wells Fargo and compel those
claims to arbitration or, in the alternative, to stay this litigation pending arbitration. The parties
fully briefed the issues.

A hearing was held on November 18, 2024. After careful consideration of the motion,
all submissions by WFCS and Bale, and oral arguments by counsel, I hereby GRANT WFCS’s
motion to compel arbitration and to stay this action pending arbitration.

Based on the record before me, | further find as follows:

1. Bale and WFCS entered into a valid, binding agreement to arbitrate any disputes

between them before the Financial Industry Regulatory Authority (“FINRA”).

60551694 v1
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2. To the extent this Court has jurisdiction to decide the arbitrability of Bale’s
claims, I find that Bale’s claims against WFCS are subject to the valid, binding agreement to
arbitrate before FINRA.

3. This matter and all related proceedings in this matter should be stayed until the
claims have been submitted to arbitration before FINRA and the arbitration proceedings have
concluded.

THEREFORE, IT IS HEREBY ORDERED that the Motion is GRANTED as follows:
The Plaintiff Curtis D. Bale must arbitrate the claims asserted against Wells Fargo Clearing
Services, LLC f/k/a Wells Fargo Advisors, LLC and John A. Dougherty. before FINRA, and all
proceedings in this action are stayed until after Plaintiff has submitted all claims against WFCS
to arbitration with FINRA and the arbitration proceedings have concluded.

IT IS SO ORDERED.

60551694 v1
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Richland

IN THE COURT OF COMMON PLEAS CASE NO. 2023CP4000242
Curtis D Bale John A Dougherty et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled); ‘
[ ] other ECE [V
ACTION STRICKEN (CHECK REASON):[_ | Rule 40(j), SCRCP;[_| Bankrtptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modi
arbitration award; f)OCt 16 2025

[ ] other
STAYED DUE TO BANKRUPTCY SC Court of Appeals

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment

by the Court:
Plaintiff's Motion for Reconsideration (filed on July 21, 2025) is DENIED.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 09/16/2025 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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The South Carolina Court of Appeals

Curtis D. Bale, Appellant,
V.

John A. Dougherty, Wachovia Securities Financial
Holdings, LLC, Wells Fargo Clearing Services, LLC,
f/k/a Wells Fargo Advisors, LLC, Wells Fargo &
Company, Wells Fargo Bank, N.A., and LPL Financial,
LLC, Defendants,

of which John A. Dougherty, Wells Fargo Clearing
Services, LLC, f/k/a Wells Fargo Advisors, LLC, Wells
Fargo Bank, N.A., and LPL Financial, LLC are the
Respondents.

Appellate Case No. 2025-002124

ORDER

This appeal arises out of the circuit court's order granting Respondent's motion to
compel arbitration. Because the underlying order is not immediately appealable,
this appeal is dismissed. See Toler's Cove Homeowners Ass'n, Inc. v. Trident
Const. Co., 355 S.C. 605, 610, 586 S.E.2d 581, 584 (2003) (holding an order
compelling arbitration is not immediately appealable). The remittitur will be sent
as provided by Rule 221(b) of the South Carolina Appellate Court Rules.

FOR THE COURT

Columbia, South Carolina | " FILED
Oct 22 2025
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Appellant Curtis “C.D.” Bale, the 82-year-old plaintiff in this case, moves this
Court to reinstate his appeal following the unilateral October 22, 2025 order of
dismissal.! The Court’s dismissal overlooks intervening changes in the law, the
unconstitutional disparity in how arbitration orders are treated, and other matters
which makes the circuit court’s orders immediately appealable.

INTRODUCTION

“[N]othing is settled until it is settled right.” McLeod v. Starnes, 396 S.C. 647,
654, 723 S.E.2d 198, 202 (2012) (quoting Smith v. Daniel Const. Co., 253 S.C. 248, 255—
56, 169 S.E.2d 767, 771 (1969) (Bussey, J., dissenting)). Thirty years ago, our Supreme
Court declared—with no briefing or input from the parties, like the dismissal order
here—that orders compelling arbitration are not immediately appealable. Heffner v.
Destiny, Inc., 321 S.C. 536, 537, 471 S.E.2d 135, 136 (1995). The Court built its holding
on “the policy of the United States and this State [] to favor arbitration of disputes.” Id.
at 537, 471 S.E.2d at 136. But both the U.S. Supreme Court and our Supreme Court

have since jettisoned that policy. Palmetto Const. Grp., LLC v. Restoration Specialists,

1 Bale recognizes that motions to reinstate an appeal usually follow an order
of dismissal entered by the Clerk of Court, whereas Judge Vinson signed the
dismissal here. See Rule 260(a), SCACR. Even so, a motion to reinstate is more
appropriate than a petition for rehearing because there is nothing to rehear—the
Court dismissed the appeal six days after it was filed without first hearing from the
parties. See Kennedy v. S.C. Ret. Sys., 349 S.C. 531, 532-33, 564 S.E.2d 322, 322-23
(2001) (holding petitions for rehearing are confined to issues previously raised by the
parties). If the Court nevertheless determines a petition for rehearing is needed, Bale
asks the Court to treat this motion as a petition for rehearing and grant leave to
exceed the page limits in Rule 221(a), SCACR, because Bale has not previously had
an opportunity to fully state his arguments. See Richland Cnty. v. Kaiser, 351 S.C.
89, 94, 567 S.E.2d 260, 262 (Ct. App. 2002) (holding the substance of the relief
requested controls regardless of the form in which it was requested).
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LLC, 432, S.C. 633, 649, 856 S.E.2d 150, 153 (2021) (“There is ... no public policy—
federal or state—‘favoring’ arbitration.”); see also Morgan v. Sundance, Inc., 596 U.S.
411, 418 (2022) (observing that the Supreme Court’s historic references to a “policy
favoring arbitration” actually “connotes something different,” where “[t]he policy is to
make arbitration agreements as enforceable as other contracts, but not more so”)
(cleaned up); Lampo v. Amedisys Holding, LLC, 445 S.C. 305, 317,914 S.E.2d 139, 146
(2025) (“We remind our litigants and lower courts that we dispensed with this incorrect
notion [that there is a policy favoring arbitration] almost four years ago.”). By
extension, they also jettisoned rules based on that policy like the disparate appellate
treatment for arbitration orders which caused this Court to dismiss Bale’s appeal.

Given this change in the law, the Court should reinstate Bale’s appeal of the
circuit court’s orders compelling arbitration for five reasons. First, the case law finding
these orders to be non-appealable is no longer good law following the rejection of the
policy in favor of arbitration. Second, the current one-sided appeal right violates equal
protection by allowing for appeals from orders denying arbitration but disallowing
them from orders granting arbitration with no rational basis. Third, the orders finally
dispose of Bale’s judicial rights and thus are immediately appealable. Fourth, the
orders compelling arbitration are injunctions barring Bale from pursuing his claims in
court, which are immediately appealable. And fifth, the issues raised on appeal are
capable of repetition and thus appealable regardless.

This case exemplifies why appellate oversight is essential. The circuit court

compelled an 82-year-old investor to litigate a single dispute before three forums: court,
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FINRA, and AAA. In doing so, the court did not address Bale’s arguments that the
agreements are unconscionable; overlooked the failure of Wells Fargo Advisors, Wells
Fargo Bank, and LPL Financial to prove a valid and enforceable arbitration agreement
exists; and compelled Bale to arbitrate his claims against John Dougherty before
FINRA, despite Dougherty’s permanent bar from the securities industry making him
ineligible to arbitrate under FINRA’s own rules. Finally, the Court stayed the
remaining claims against Wells Fargo & Co. and Wachovia Securities Financial
Holdings, even though they never moved to compel arbitration, no one moved for that
stay, and a stay deprives Bale of substantial evidence and due process.

By foreclosing review of these orders, the Court’s dismissal insulates significant
questions of contract validity, statutory compliance, and due process from any judicial
scrutiny. The existing rule which prohibits that review is not entitled to deference with
its foundation having been overruled. See McLeod, 396 S.C. at 202-03, 723 S.E.2d at
654 (“An original case could not possible gain authority by a mere perfunctory following
on the principle of stare decisis.”) (quoting State v. Williams, 13 S.C. 546, 554-55
(1880)). This Court should recognize that the prohibition against appealing orders
compelling arbitration is no longer valid and reinstate Bale’s appeal.

STATEMENT OF THE CASE

This case arises out of Defendants’ gross mismanagement of Bale’s

investments, including their intentional overleveraging of his accounts, leaving Bale

grossly overexposed to market fluctuations, without disclosing the risks of that
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strategy.2 Defendants’ misconduct caused Bale to lose over $10 million, and their
conflicted and frenetic actions to protect themselves instead of Bale when the value
of Bale’s overleveraged holdings plummeted during the pandemic irretrievably
locked-in Bale’s losses. Bale filed his suit nearly three years ago but has not been able
to move beyond the pleadings as Defendants actively work to keep this case out of
circuit court. The issue now is whether Bale is entitled to appellate review of the
circuit court’s decision forcing him to arbitrate his dispute. As explained in this
motion, Bale has that right.

I. Defendants intentionally overleveraged Bale’s account, failed to

disclose the risk of their strategy, and caused Bale to suffer
tremendous damage.

Bale had a successful career in the oil refining industry. Ex. 1, Compl., 419. In
2010, he retired and sold the business he helped bring out of Chapter 11 bankruptcy,
Warrior Asphalt, Inc., for $9.5 million. Id. Y21. From the sale, Bale had to pay $5
million for the buyout of his partner’s interest in Warrior, capital gains taxes from
the sale of his interest in Warrior, and a real estate loan. Id. Dougherty, who had
managed Warrior's employee retirement plans, solicited Bale to become his personal
client after learning of the substantial proceeds Bale would receive. Id. §22.

Dougherty assured Bale that the best way to manage the proceeds from
Warrior’s sale and satisfy Bale’s obligations was through a three-pronged investment
strategy where (1) Dougherty would be entrusted with the entire $9.5 million Warrior

proceeds in exchange for a management fee based on the gross value of Bale’s

2 The term “Defendants” refers to all defendants in the circuit court action, and
the term “Respondents” refers only to those defendants who are on appeal.
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investments; (2) rather than pay off Bale’s existing obligations with a portion of the
$9.5 million proceeds, Bale, at Dougherty’s solicitation, would take out a $5 million
loan secured by Bale’s investments, thus preserving the full amount of the proceeds
for Dougherty’s management; and (3) Bale, on Dougherty’s advice, would never pay
down the loan and would instead use the investment accounts to generate income to
pay interest on the loan, management fees for Dougherty, and living expenses for
Bale. Ex. 1 923. Dougherty knew, but intentionally failed to disclose to Bale, the
substantial risks of his plan to excessively leverage Bale’s accounts which maximized
Dougherty and his employer’s earnings to the detriment of Bale’s financial security.
Id. 1923-24. But, relying on Dougherty’s reputation, apparent financial knowledge,
and assurances that this investment strategy was prudent and safe, Bale accepted
Dougherty’s recommendation in full. Id.

In 2013, Dougherty transferred his registration to Wells Fargo Advisors. Ex. 1
925. Unaware of the risk created by Dougherty’s strategy, Bale followed Dougherty
to Wells Fargo Advisors. Id. In connection with that move, Dougherty and Wells
Fargo Advisors worked with Wells Fargo Bank to issue a “Secured Primeline” loan to
assume Bale’s existing $5 million debt collateralized by his investment accounts. Id.;
see also Ex. 2, Aff. of Curtis D. Bale, 95. Unbeknownst to Bale, he was the victim of a
well-orchestrated scheme jointly devised by the principals of Wells Fargo & Co., Wells
Fargo Bank, and Wells Fargo Advisors to pressure brokers like Dougherty to cross-
sell bank loans to brokerage clients like Bale, and to keep loan balances as high as

possible. See Bethany McLean & Ethan Wolff-Mann, Exclusive: Wells Fargo pushed
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wealth advisors to use high-fee products, cross-sell, YAHOO! FINANCE (Aug. 21, 2018)
https://shorturl.at/550K0. Wells Fargo’s now highly publicized fraudulent cross-
selling scheme depended on all Wells Fargo entities aggressively pressuring their
employees, including advisors like Dougherty, to sell Wells Fargo Bank products even
when they were against a client’s best interests to fraudulently increase the earnings
and stock price of Wells Fargo & Co.3 See id. (reporting that “advisors felt pushed to
add high-fee products to portfolios” that “could result in additional revenue for the
bank”); id. (“In addition to the use of advanced investing options, Wells Fargo
advisors in the Private Bank were also required to generate other business in the
form of loans, mortgages, and wealth-planning products, or, once again, put their
bonuses in jeopardy.”); see also Rachel Lousie Ensign, Wells Fargo Ex-CEO Banned,
to Pay $17 Million in Fake-Account Scandal, Wall St. J. (Jan. 23, 2020) (reporting
that a former employee wrote to John Stumpf in 2013 stating “I was in the 1991 Gulf
War ... This is sad and hard for me to say, but I had less stress in the 1991 Gulf War

than working for Wells Fargo”).

3 Wells Fargo has been subject to numerous regulatory and enforcement
actions resulting in billions of dollars in fines because of their unlawful cross-selling
of company products. See Srinivasan Ragothaman, et al., Fake Accounts Scandal at
Wells Fargo: What are the Lessons?, 14 J. FORENSIC INVESTIGATIVE ACCT. (Dec. 2022),
http://web.nacva.com/JFIA/Issues/JFIA-2022-No2-11.pdf. As part of a federal case
brought by the Office of the Comptroller of the Currency, the former CEO of Wells
Fargo John Stumpf was banned from the industry and ordered to pay a fine of $17.5
million. Id.; see also In re John Stumpf, AA-EC-2019-83 (Jan. 22, 2020),
https://www.occ.gov/static/enforcement-actions/ea2020-004.pdf. Similarly, former
Wells Fargo senior executive Carrie Tolstedt agreed to pay $3 million in fines to the
SEC for her role in misleading investors about abusive sales practices. SEC Release
No. 2023-99 (May 30, 2023), https://www.sec.gov/newsroom/press-releases/2023-99.
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The “Secured Primeline” loan is an exemplar of Wells Fargo’s fraudulent cross-
selling scheme. See Brian Tayan, The Wells Fargo Cross-Selling Scandal, Harv. L.
Sch. F. Corp. Governance (Feb. 6, 2019) (noting the risks of financial incentives when
employees are rewarded “for achieving a metric without regard to the actions they
took to achieve that metric”). Bale’s accruing interest and nearly doubled investment
account balance maximized Wells Fargo’s profits and Dougherty’s income—in 2019
alone, Wells Fargo collected over $250,000 from Bale in loan interest and investment
management fees, meaning his investments needed to generate an over 3.5% return
just to pay his fiduciaries’ fees before he received any funds for living expenses. Ex. 1
432. To continue maximizing the revenue stream, Wells Fargo and Dougherty never
instructed Bale to pay down the loan balance. Id. §926-27.

As 2020 began, Bale’s assets remained excessively leveraged to secure the $5
million he still owed to Wells Fargo Bank. Ex. 1 432. When the Covid-19 pandemic
struck, Dougherty preemptively sold off Bale’s securities holdings to protect Wells
Fargo Bank’s interest in obtaining repayment of the loan debt by converting all of
Bale’s holdings into cash. Id. 937. This locked Bale’s losses while protecting Wells
Fargo, and prevented Bale from participating in the market rebound in early May
2020. Id. Throughout 2020, Dougherty continued engaging in erratic and imprudent
short-term trading to Bale’s detriment. Id. 4936—40.

In early 2021, Dougherty transferred his registration to LPL Financial, and
again, at Dougherty’s urging and without knowledge or understanding of the gross

mismanagement of his financial accounts, Bale transferred his accounts to LPL
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Financial. Ex. 1 43. Dougherty continued to engage in erratic and imprudent short-
term in-and-out trading at LPL Financial, even though this strategy had proved
fruitless at Wells Fargo, eroding the little remaining equity in Bale’s accounts. Id.
946—47. Facing a forced sale of his entire investment account if its value dropped
below $5 million, Bale transferred his assets out of LPL Financial in August 2021. Id.
947. Bale had to cut his standard of living, including selling his beloved retirement
home and foregoing the retirement he worked so hard for, to begin paying down the
loan taken and maxed out at Dougherty’s recommendation. Id. §48.

I1. The circuit court erroneously compelled Bale’s case to arbitration

based on agreements which are unconscionable, invalid, and contrary
to forum rules.

Bale filed his complaint in the Richland County Court of Common Pleas on
January 17, 2023, alleging causes of action for breach of fiduciary duty, breach of
contract, breach of contract accompanied by a fraudulent act, violation of the South
Carolina Uniform Securities Act of 2005, and violation of the South Carolina Uniform
Securities Act. See generally Ex. 1. LPL Financial removed the case to federal court,
alleging diversity jurisdiction. But after LPL Financial failed to meet its burden to
prove diversity of citizenship, the district court remanded the case on March 25, 2024.
Bale v. Dougherty, No. 3:23-cv-660-SAL, 2024 WL 3607691 (D.S.C. Mar. 25, 2024).

Back in circuit court, Respondents moved to compel arbitration on March 25
and April 3, 2024. Ex. 3, LPL Mot. and Mem. to Compel Arb.; Ex. 4, Wells Fargo

Advisors and Dougherty Mot. and Mem. to Compel Arb.; Ex. 5, Wells Fargo Bank
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Mot. and Mem. to Compel Arb.4 Wells Fargo Advisors, LPL Financial, and Dougherty
sought arbitration before FINRA, the Financial Industry Regulatory Authority, while
Wells Fargo Bank sought arbitration before AAA. Wells Fargo & Co. and Wachovia
Securities Financial Holdings answered the complaint and did not seek arbitration.
Bale opposed Respondents’ motions on three grounds. See Ex. 6, Bale Opp. to
Mots. to Compel Arb. The first was the unconscionability of Wells Fargo Advisors’
and Wells Fargo Bank’s agreements. Wells Fargo’s liability results from a unified
scheme which Wells Fargo wants to spread across this Court (for Wells Fargo & Co.)
and two separate arbitration groups (FINRA for Wells Fargo Advisors and AAA for
Wells Fargo Bank). No single decision-maker will consider Wells Fargo’s collective
Liability, and it will be impossible to present all evidence and witnesses before any
single body. This creates a risk of inconsistent fact-finding that precludes recovery on
a procedural rather than merits basis, in violation of Damico v. Lennar Carolinas,
LLC, 437 S.C. 596, 612, 879 S.E.2d 746, 755 (2022), and oppressively increases the
cost and complexity of arbitration. Ex. 6 at 13—15. These arbitration agreements are
also unconscionable because Wells Fargo Advisors and Wells Fargo Bank retained
the unilateral right to amend them. Id. at 15-16. The second was that no valid
arbitration agreements exist due to the lack of consideration, absence of a meeting of

the minds, mistake, and failure of a condition precedent. Id. at 16—-33. And the third

4 For ease of review at this stage, Bale omits exhibits to any filings in the circuit
court because they are not germane to the Court’s understanding of the issues
presented. The main documents are sufficient to provide the needed information. In
any event, Bale will supplement these documents with their exhibits if requested.
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was that FINRA rules prohibit Dougherty—who has been barred from the industry—
from forcing Bale to arbitrate in that forum. Id. at 34-35.

The Honorable Jocelyn Newman, who had been assigned to the case through
the Business Court program, heard Respondents’ motions on November 18, 2024, and
entered a Form 4 granting them on March 26, 2025. Ex. 7, Form 4 Order. Judge
Newman then entered Respondents’ proposed orders without change on July 9, 2025.
Ex. 8, Orders Granting Mots. to Compel Arb. The court also stayed Bale’s claims
against Wells Fargo & Co. and Wachovia Securities Financial Holdings, even though
no one had asked for such a stay. E.g., id. at 16, 19.

Bale moved for reconsideration on July 21, 2025. Ex. 9, Bale Mot. for Recons.;
see also Ex. 10, LPL Opp. to Mot. for Recons.; Ex. 11, Wells Fargo Advisors, Wells
Fargo Bank, and Dougherty’s Opp. to Mot. for Recons.; Ex. 12, Bale Reply in Supp. of
Mot. for Recons. As Bale summarized, the circuit court’s orders are deeply flawed:

The Court’s dJuly 9, 2025 orders compelling arbitration
overlooked, misapprehended, and did not consider core arguments Bale
raised in opposition to arbitration, and improperly, albeit inadvertently,
stayed claims against two parties not subject to arbitration. First, the
Court did not address Bale’s unconscionability argument, despite clear
and unrebutted evidence that the arbitration agreements were
procedurally and substantively oppressive and one-sided. Also, after a
hearing on the original motions the Fourth Circuit affirmed a district
court’s refusal to compel arbitration under similar unilateral
contractual terms. See Johnson v. Cont’l Fin. Co., LLC, 131 F.4th 169,
178 (4th Cir. 2025). Second, the Court overlooked the failure of Wells
Fargo Advisors, Wells Fargo Bank, and LPL Financial to meet their
burden of proving the existence of a valid and enforceable arbitration
agreement with Bale. Each entity relied on flawed or irrelevant
contracts, including documents that lack a meeting of the minds, are
infected by mistake, are unsupported consideration, or fail to meet
FINRA's requirements. Third, the Court did not consider FINRA Rule
12202(a), which prohibits a barred broker like Dougherty from
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compelling arbitration without customer consent, which Bale has not
given. Because these omissions materially affect the outcome of the
Court’s orders and implicate Bale’s right to a judicial forum,
reconsideration is both necessary and appropriate.

Reconsideration is also necessary to clarify that the claims
against Wells Fargo & Company and Wachovia Securities Financial
Holdings are not stayed. Both entities answered Bale’s complaint,
neither moved to compel arbitration, no other party asked that claims
against these two Defendants be stayed, all Defendants understood that
the case would proceed against these entities in court even if the then-
pending motions to compel arbitration were granted, and Bale would be
greatly prejudiced by a stay. Yet, the Court’s orders purport to stay this
entire case. Reconsideration is imperative to afford the Court the
opportunity to, at a minimum, clarify the scope of its ruling as only
applying to the moving Defendants.

Id. at 1-2. Judge Newman denied Bale’s motion on September 16, 2025. Ex. 13, Order
Denying Recons.

Bale appealed Judge Newman’s orders on October 16, 2025. Six days later, and
with no motion or input from the parties, this Court dismissed the appeal on the
ground that the orders are not immediately appealable under 7Toler’s Cove
Homeowners Ass’n, Inc. v. Trident Const. Co., 355 S.C. 605, 586 S.E.2d 581 (2003). Bale
now brings this motion to reinstate the appeal under Rule 260, SCACR, because these
orders are immediately appealable under current case law.

ARGUMENT
L. The Court should reinstate the appeal because its dismissal is based on

a single line of cases rooted in the now-rejected “policy in favor of
arbitration.”

Reinstatement is warranted because the rule prohibiting appeals from orders

compelling arbitration is no longer good law.
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The Court based its dismissal on the holding from 7Toler’s Cove Homeowners
Ass’n, Inc. v. Trident Const. Co. that “an order compelling arbitration is not
immediately appealable.” 355 S.C. 605, 610, 586 S.E.2d 581, 584 (2003). For this
proposition, Toler’s Cove cited the Supreme Court’s earlier decision in Heffner v.
Destiny, Inc., 321 S.C. 536, 471 S.E.2d 135 (1995). Id. In Heffner, the Supreme Court
held that “[t]he policy of the United States and this State is to favor arbitration of
disputes” and “[c]onsistent with this policy, statutes at both the federal and state level
have been enacted which restrict the right to appeal orders which favor arbitration
over litigation.” 321 S.C. at 537, 471 S.E.2d at 136; see also Towles v. United
HealthCare Corp., 338 S.C. 29, 34, 524 S.E.2d 839, 842 (Ct. App. 1999) (“Both federal
and state policy favor arbitrating disputes. This preference for arbitration has
manifested itself in legislation and judicial decisions supporting the expeditious appeal
of decisions denying an application to compel arbitration.”) (citing Heffner, 321 S.C. at
537, 471 S.E.2d at 136). With this policy in mind, Heffner next held that S.C. Code Ann.
§ 15-48-200, which specifically allows for appeals from orders denying arbitration but
1s silent on orders granting arbitration, controls over the general appealability statute,
S.C. Code Ann. § 14-3-330. 321 S.C. at 53738, 471 S.E.2d at 136. And finally, Heffner
held that § 15-48-200’s silence as to the appealability of orders compelling arbitration
means they are not appealable. Id. Notably, the Court reached this decision on its own
without a motion or input from the parties.

The cornerstone of Heffner and Toler’s Cove—the policy in favor of arbitration—

has since been repudiated. See Palmetto Const. Grp., LLC v. Restoration Specialists,
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LLC, 432, S.C. 633, 649, 856 S.E.2d 150, 153 (2021) (“There is ... no public policy—
federal or state—favoring’ arbitration.”); see also Morgan v. Sundance, Inc., 596 U.S.
411, 418 (2022) (observing that the Supreme Court’s historic references to a “policy
favoring arbitration” actually “connotes something different,” where “[t]he policy is to
make arbitration agreements as enforceable as other contracts, but not more so”)
(cleaned up); Lampo v. Amedisys Holding, LLC, 445 S.C. 305, 317,914 S.E.2d 139, 146
(2025) (“We remind our litigants and lower courts that we dispensed with this incorrect
notion [that there is a policy favoring arbitration] almost four years ago.”).

With the policy favoring arbitration over litigation gone, the statutory
appealability analysis becomes straightforward. General and specific statutes must be
harmonized if possible. Denman v. City of Columbia, 387 S.C. 131, 138, 691 S.E.2d 465,
468 (2010). The specific statute prevails over the general one only when the two conflict.
Porter v. S.C. Pub. Serv. Comm’n. 327 S.C. 220, 224 n.3, 489 S.E.2d 467, 469 n.3 (1997).
With there being no policy in favor of arbitration, § 15-48-200 and § 14-3-330 do not
conflict. Section 15-48-200 simply removes doubt that certain orders involving
arbitration—such as orders denying arbitration or staying arbitration, both of which
allow court proceedings to continue—are appealable. But it does not supplant the
general statute. See Cnty. of Hawaii v. UNIDEV, LLC, 129 Haw. 378, 390, 301 P.3d
588, 600 (2013), as corrected (July 24, 2013) (finding that the UAA poses “no hurdle” to
the general appeals statute but must be read in conjunction to permit appeals from
orders compelling arbitration). Further, the canon that “including one thing implies

the exclusion of another” which Heffner employed is not a rule of substantive of law.
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S.C. Dept. of Consumer Affairs v. Rent-A-Center, Inc., 345 S.C. 251, 256, 547 S.E.2d
881, 884 (Ct. App. 2001) (citing Hodges v. Rainey, 341 S.C. 79, 96 n.1, 5633 S.E.2d 578,
587 n.1 (2000) (Burnett, J., concurring in part, dissenting in part)). As a result, it
“should be used with care.” Id. (quoting Hodges, 341 S.C. at 96 n.1, 533 S.E.2d at 587
n.1); see also UNIDEV, 129 Haw. at 390, 301 P.3d at 600 (rejecting application of this
canon because the UAA’s use of “may” indicates that it is not an exclusive list). So if
there is no policy in favor of arbitration, then an intent to prohibit appeals from order
compelling arbitration cannot be inferred under this canon of construction.5

Heffner has lost the foundation for its holding and its precedential value. See
McLeod v. Starnes, 396 S.C. 647, 654, 723 S.E.2d 198, 202 (2012) (“[W]hen the court is
asked to follow the line marked out by a single precedent case it is not at liberty to
place its decision on the rule of stare decisis alone, without regard to the grounds on
which the antecedent case was adjudicated.”) (quoting State v. Williams, 13 S.C. 546,
554 (1880)). Simply put, there are no special appealability rules for arbitration orders.
And because orders denying arbitration are appealable, so too are orders compelling

arbitration. The Court therefore should reinstate Bale’s appeal.

5 Section 15-48-200 differs significantly from the Federal Arbitration Act in
this regard. Unlike the state statute, 9 U.S.C. § 16(b)(2) expressly states that orders
compelling arbitration are not appealable. That Congress needed to exempt those
orders demonstrates they otherwise are appealable if they fall within § 14-3-330. See
Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002) (“The
Court must presume the legislature did not intend a futile act, but rather intended
its statutes to accomplish something.”); see also Toler’s Cove, 355 S.C. at 58485, 586
S.E.2d at 611 (holding state law applies to questions of appealability).
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II. Even if Heffner has not been overruled, the Court should reinstate the
appeal because the one-side appeal right unconstitutionally treats
parties who are compelled to arbitrate differently than those who
seek arbitration.

Denying appellate review also creates a classification that violates the Equal
Protection Clauses of the United States and South Carolina Constitutions. A party who
loses a motion to compel arbitration has a right to immediately appeal, while a party
who loses his opposition to arbitration does not. Because there is no rational basis for
that disparity, Court should find that the current rule is unconstitutional and reinstate
the appeal.

“[N]o person, or class of persons, shall be denied the same protection of the laws
which is enjoyed by other persons or other classes in the same place and under like
circumstances.” City of Beaufort v. Holcombe, 369 S.C. 643, 647-48, 632 S.E.2d 894,
897 (Ct. App. 2006) (citing Harrison v. Caudle, 141 S.C. 407, 416, 139 S.E. 842, 845
(1927)). “A classification does not violate the equal protection clause if: (1) the
classification bears a reasonable relation to the legislative purpose sought to be
effected; (2) the members of the class are treated alike under similar circumstances
and conditions; and (3) the classification rests on some reasonable basis.” In re
Treatment & Care of Luckabaugh, 351 S.C. 122, 149, 568 S.E.2d 338, 351 (2002).
Because no suspect class is implicated here, only “irrational and unjustified
classifications” are barred and “legislative enactments are to be avoided only when they
are without any reasonable basis.” Holcombe, 369 S.C. at 649, 632 S.E.2d at 897.

There is no rational justification for allowing defendants to appeal the denial of

arbitration while depriving plaintiffs of the same right when the identical issue is
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decided against them. The purpose behind allowing appeals only from orders denying
arbitration is the policy in favor of arbitration. Stedor Enters., Ltd. v. Armtex, Inc., 947
F.2d 727, 730 (4th Cir. 1991); see also Towles, 338 S.C. at 34, 524 S.E.2d at 842 (finding
an order denying arbitration to be appealable because it “favored litigation over
arbitration”); George F. Lieberman, Discovery in an Arbitration Proceeding and
Appealing an Award Under the Federal Arbitration Act: It’s Not That Simple (and What
You Do Not Know Can Hurt You), 56-May Fed. Law. 54, 56 (2009) (“The rules governing
appeals [under the Federal Arbitration Act] may be simply stated as follows: orders
favoring arbitration are not considered final for purposes of appeal and not
immediately appealable; orders unfavorable to arbitrations are considered final for
purposes of appeal and immediately appealable.”). With that policy now gone, there is
no justification for rule. Both categories of litigants raise the identical question of
arbitrability, and both face irreparable consequences if wrongly decided: loss of the
bargained-for forum, forfeiture of procedural rights, and exposure to inconsistent
outcomes. There is no basis to give a right of appeal to one but not the other. To the
extent this disparity remains the law, it is unconstitutional.

The preservation of Bale’s constitutional rights necessitates reconsideration of
the asymmetrical review afforded to similarly situated litigants. If left intact, this
1imbalance will produce an untenable result: a defendant may immediately appeal to
avoid arbitration, while a plaintiff must submit to arbitration, lose access to the courts,
and only later attempt to unwind the process after years of expense and procedural

prejudice. “It is the duty of this Court, not the legislature, to determine the
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constitutionality of a statute.” Joseph v. S.C. Dep’t of Labor, Licensing, & Reg., 417 S.C.
436, 453, 790 S.E.2d 763, 772 (2016). This Court must now exercise that duty to
preserve parity and ensure meaningful judicial oversight, recognizing Bale’s right to
an immediate appeal.

III. The Court should reinstate the appeal because the orders granting

Respondents’ motions to compel arbitration are appealable under S.C.
Code Ann. § 14-3-330.

As noted above, the recognition that a party can appeal the denial of arbitration
means a party can appeal the grant of arbitration too. The foundation for the
preexisting dichotomy no longer exists and allowing it to persist violates equal
protection. In any event, orders granting arbitration are independently appealable
under § 14-3-330.6

A. The orders are appealable final judgments under § 14-3-330(1)
because they dispose of the entire case before the circuit court.

An appeal lies under § 14-3-330(1) from any final judgment. South Carolina
courts have specified that an order does not have to terminate a case to be a final
judgment; it is merely “something that finally disposes of the whole subject matter of

the action or terminates the action, leaving nothing to be done but to execute the

6 Heffner refused to consider § 14-3-330 because it believed § 15-48-200 is the
controlling statute. 321 S.C. at 538, 471 S.E.2d at 136. But in the years since,
appellate courts have turned to § 14-3-330 even after finding that an order is not
appealable under § 15-48-200. E.g., Widener v. Fort Mill Ford, 381 S.C. 522, 524, 674
S.E.2d 172, 173-74 (Ct. App. 2009) (“Although section 15-48-200 does not include an
order dismissing an action among a list of orders from which an appeal may be taken
in arbitration cases, this section does not preclude the order in this case from being
immediately appealable. By dismissing Widener’s action, the court finally determined
the rights of the parties; therefore, we have jurisdiction pursuant to section 14-3-330
of the South Carolina Code.”).
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judgment.” Bone v. U.S. Food Serv., 404 S.C. 67, 83, 744 S.E.2d 552, 561 (2013)
(emphasis added). “An order usually will be deemed interlocutory and not immediately
appealable when there is some further act that must be done by the trial court prior to
a determination of the parties’ rights.” Watson v. Underwood, 407 S.C. 443, 458, 756
S.E.2d 155, 163 (Ct. App. 2014). Under this controlling law, there has been an
appealable final order: the circuit court has disposed of the entire case before it, leaving
nothing left but confirmation or vacation of the arbitral award.

Once the circuit court compelled arbitration and stayed the judicial proceedings,
the litigation ceased to exist in any meaningful sense as private arbitrators now dictate
the parties’ rights and remedies entirely. And no subsequent act by the circuit court
will alter the merits of the case. In other words, Bale has “arrived at the end of the
road” of the circuit court’s involvement. Baldwin Constr. Co. v. Graham, 357 S.C. 227,
230, 593 S.E.2d 146, 147 (2004). The court can only, after the arbitration concludes,
review the arbitrator’s order through the extraordinarily narrow lens of modification,
confirmation, or vacation. “The award is presumptively correct, and it is the general
rule that the courts will refuse to review the merits of an arbitration award...
Otherwise, an arbitration award would signify the commencement, not the end, of
litigation.” Trident Tech. Coll. v. Lucas & Stubbs, Ltd., 286 S.C. 98, 111, 333 S.E.2d
781, 788-89 (1985) (internal citation omitted); see also 6 C.J.S. Arbitration § 218
(“[Clourts are not authorized to reconsider the merits of an arbitration award.”). This
functional finality of sending the case to arbitration is precisely what § 14-3-330(1)

contemplates.
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The circuit court’s decision to stay the proceedings, rather than formally dismiss
them, does not alter the analysis. South Carolina courts look to the substance and effect
of an order, not its label, when determining finality. See Mid-State Distributors, Inc. v.
Century Importers, Inc., 310 S.C. 330, 335, 426 S.E.2d 777, 780 (1993) (holding
appealability is determined by whether “there is some further act which must be done
by the court prior to a determination of the rights of the parties” rather than the order
itself). Other courts have correctly concluded that orders compelling arbitration are
final for purposes of appealability. E.g., Kremer v. Rural Cmty. Ins. Co., 280 Neb. 591,
601, 788 N.W.2d 538, 549 (2010) (“[W]e agree with courts that hold that an order
compelling arbitration and staying judicial proceedings is a final determination of
arbitrability.... Just as an order refusing to compel arbitration diminishes a party’s
claim that it is entitled to arbitrate, so does an order compelling arbitration diminish
a party’s claim that it is entitled to litigate in court. These claims cannot be effectively
vindicated after the party has been compelled to do that which it claims it is not
required to do.”); Schuele v. Case Handyman & Remodeling Servs., LLC, 412 Md. 555,
571, 989 A.2d 210, 219 (2010) (“More specifically, in the context of arbitration, we have
held that an order compelling arbitration of a controversy is immediately appealable
as a final judgment even though it does not finally dispose of all claims in the action in
which it was filed because the order has the effect of putting the parties out of court.”)
(internal citation omitted); Sawyers v. Herrin-Gear Chevrolet Co., 26 So. 3d 1026, 1034
(Miss. 2010) (“In an effort to provide uniformity and judicial economy, this Court holds

today that an order compelling arbitration which disposes of all the issues before the
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trial court or orders the entire controversy to be arbitrated is a final decision, and
therefore, immediately appealable.”) (emphasis added); Wein v. Morris, 194 N.J. 364,
380, 944 A.2d 642, 651 (2008) (“[W]e find it appropriate to deem an order compelling
arbitration a final judgment appealable as of right. That is, whether the court in
compelling arbitration dismisses the action as part of a final order or stays the matter,
the order will be deemed final and appealable as of right.”); Edward Fam. Ltd. P’ship
v. Brown, 2006-NMCA-083, 8, 140 N.M. 104, 108, 140 P.3d 525, 529 (“An order
referring issues to arbitration is a final, appealable order if it is the last deliberative
action of the court with respect to the controversy before it.”) (internal quotation
omitted); Douglass v. Pflueger Hawaii, Inc., 110 Haw. 520, 522 n. 1, 135 P.3d 129, 131
n. 1 (2006), as corrected (May 30, 2006) (“Orders granting stays and compelling
arbitration are appealable final orders.”) (internal quotation omitted); Horsey uv.
Horsey, 329 Md. 392, 403, 620 A.2d 305, 310-11 (1993) (stating that “an order
compelling the parties before the trial court to submit their dispute to arbitration,
thereby denying all relief sought in the trial court and terminating the action there, is
a final appealable judgment”); Cajun Elec. Power Co-op., Inc. v. Louisiana Power &
Light Co., 334 So.2d 554, 555 (La. App. 4 Cir. 1976) (“When the trial judge ordered
arbitration, he passed on the merits of the case. Therefore, the trial court judgment is
a final judgment.”); see also Marketech Int’l Corp. USA, Inc. v. Process Serv. Specialists,
LLC, No. 1 CA-SA 25-0039, 2025 WL 2984900, at *2 (Ariz. Ct. App. Oct. 23, 2025)
(permitting appeal from motion compelling arbitration when it involved questions of

law because “accepting jurisdiction now will resolve who must decide the threshold
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question of whether arbitration can be compelled at all in the face of a likely illegal and
void contract, before a costly, duplicative, and unnecessary proceeding must be
litigated to conclusion”); Triple Crown at Observatory Vill. Ass’n, Inc. v. Vill. Homes of
Colo., Inc., 2013 COA 144, § 15-9 23, 389 P.3d 888, 891-93 (Colo. Ct. App. 2013)
(granting review of a motion compelling arbitration under Colorado’s statute governing
interlocutory appeals because questions of contract interpretation are questions of law
and if “the district court had erred in enforcing the arbitration provision, the parties
would have needlessly expended substantial amounts of time and money” by “litigating
an entire case in a forum that had no power to decide it”); 4 Am. Jur. 2d Alternative
Dispute Resolution § 103 (“However, an order granting a motion to compel arbitration
1s reviewable if it is a final decision with respect to arbitration, from which an appeal
will lie, is a decision that ends the litigation on the merits and leaves nothing more for
the court to do but execute the judgment.”).

Here, the effect of the stay is indistinguishable from dismissal—it terminates all
judicial proceedings, removes the case from the court’s active docket, and transfers
resolution of every issue to private arbitrators. A procedural stay that leaves a party
without any remaining avenue for relief in court is a final order. As a result, the circuit
court’s orders are immediately appealable under S.C. Code Ann. § 14-3-330(1).

B. Even if the orders are not final judgments, they are immediately
appealable under § 14-3-330(4) as orders granting an injunction.

S.C. Code Ann. § 14-3-330(4) grants appellate jurisdiction over an “interlocutory
order or decree in a court of common pleas granting, continuing, modifying, or refusing

an injunction.” This Court has adopted the broadest interpretation of an injunction,
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stating that “[a]n injunction is an equitable remedy that may be used to require a party
to perform an action.” Richland Cnty. v. Kaiser, 351 S.C. 89, 94, 567 S.E.2d 260, 262
(Ct. App. 2002) (citing Kneale v. Bonds, 317 S.C. 262, 269, 452 S.E.2d 840, 843 (Ct.
App. 1994)); see also 42 Am. Jur. 2d Injunctions § 1 (“[An injunction] is an equitable
remedy, designed to protect property or other rights from irreparable injury or harm.
The term injunction is to be construed broadly.”). An order compelling parties to pursue
a matter outside of court, thereby staying or dismissing the underlying action to protect
defendant’s contractual rights, fits precisely within that broad reading.

There is no dispute that the court’s enforcement of a contractual right by
enjoining a party from some act is an immediately appealable injunction. See Poynter
Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 585, 694 S.E.2d 15, 16
(2010) (“This 1s an appeal from an order granting a preliminary injunction to enforce a
non-competition agreement but modifying the territorial restriction in that
agreement.”); AJG Holdings, LLC v. Dunn, 382 S.C. 43, 51, 674 S.E.2d 505, 509 (Ct.
App. 2009) (“Generally, a restrictive covenant will be enforced regardless of the amount
of damage that will result from the breach and even though there is no substantial
monetary damage to the complainant by reason of the violation.... The mere breach
alone is grounds for injunctive relief.”); S.C. Code Ann. § 14-3-330(4) (conferring
appellate jurisdiction over orders “granting, continuing, modifying, or refusing an
injunction”). And “a court must hold a party to its arbitration contract just as court
would to any other kind” and “may not devise novel rules to favor arbitration over

litigation.” Morgan, 596 U.S. at 418; see also id. (“If an ordinary procedural rule—
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whether of waiver or forfeiture or what-have-you—would counsel against enforcement
of an arbitration contract, then so be it.”).

To properly treat arbitration agreements as ordinary contracts, courts must
apply these same rules to injunctive relief to enforce an arbitration clause. When a
plaintiff files an action in court, a defendant’s motion to compel is the procedural
response to an alleged breach of that agreement. If granted, the plaintiff is met with
an order enjoining him from pursuing his claims in court. And like the enforcement of
any other restrictive covenant, the plaintiff is entitled to appellate review of that order.

While South Carolina has not addressed this issue head on, other jurisdictions
have held that an order granting arbitration is immediately appealable as an
injunction. Washington v. Persona Identities, Inc., 2024 IL App (3d) 240210, 911, 254
N.E.3d 394, 400, appeal denied, 246 N.E.3d 1196 (I1l. 2024) (“Because suc