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          P R O C E E D I N G S 


THE COURT:  Okay.  This is an appeal from the


magistrate's court.  


And, Mr. Hawkins, you are the appellant?


MR. HAWKINS:  Yes, Your Honor.  Thank you.


May it please the Court.  Your Honor, there are


several claims against Expedia and American


Airlines.  We filed a lawsuit in circuit court a


while back and set forth causes of action.


American argued that the causes of action


were preempted and had to be brought through a


Montreal Convention claim.  American said you can


have a trial, but you have to go to the Montreal


Convention.  Expedia says, yeah, you have to


arbitrate or you have to bring -- there are terms


you have to arbitrate or bring the claims in small


claims court.  They filed motions to dismiss.


Judge Gravely grants that, and I appeal.  This is


all in the first action because I disagreed with


the rationale of the dismissal without prejudice as


to American, in the dismissal with the instruction


to bring in the magistrate court as to Expedia.


While the appeal is pending, in order to make


sure that no deadlines are missed, I go ahead and


file an action in magistrate court, which is what
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Expedia says you have to do, and I include the


claim that American has been saying I had to bring.


So there should be no issues, regardless what of


happens with the appeal.  The court of appeals


issued -- in the dismissed action -- issued an


opinion that says, basically, you need to bring a


Montreal Convention claim that agrees with the


court below, and it upheld the order for me to


litigate in magistrate court.


So the case that I have already filed in


magistrate court satisfies the court of appeals'


order.  It is in magistrate court, what Expedia


wants, and it brings a Montreal Convention claim,


which is what American wants and what it's been


saying in open court I'm entitled to, multiple


times.


So that second action was filed and pending


in magistrate court.  The defendants filed motions


to dismiss, even though they have everything they


want, for me to be in magistrate court, bring a


Montreal Convention claim, and they say that, no,


your claim should be dismissed entirely because


of -- they came up with, sort of, this creative


idea of claim splitting, which claim splitting is


forbidden in the Fifth Circuit.  It says you have a
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Tort Claims Act case and a 1983 case that arise


from the same event, you have to bring them


together.  That is not the law in the


Fourth Circuit.  My best friend from law school


actually defends those claims, and I bring them, so


he and I talk about it all the time.  That's just


not the law in the Fourth Circuit.  


But, the Court doesn't even need to get


there, because this is not claim splitting.  What


they're arguing is that because of the Plum Creek


Development case, it says you can't break up issues


on a cause of action, they're conflating that with


claim splitting.  Plum Creek is basically res


judicata.  It says you can't split up issues and


have them litigated in different places.  That is a


(inaudible) cause of action.  That's not what this


is.  This cause of action for Montreal Convention


claim has never been litigated, and it's never been


split at all.  It's never been split.


I cite the Spence case in my submissions.


And it says, you know, you have a dismissal, it's


without prejudice unless the court says otherwise.


The court was very clear in the dismissal.  It was


upheld by the court of appeals that American


Airlines is without prejudice, because it did not
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include with prejudice language that it did with


Expedia.  And with Expedia's order, it says with


prejudice, but you can bring these in small claims


court.  So by any analysis of what happened, the


case has to be remanded to the magistrate court,


because none of the claims have been litigated on


their merits.  Nothing has been split, and even if


it had been, that is not prohibited in the


Fourth Circuit or in South Carolina, and there's no


basis -- there is no legal basis for the dismissal


at all.


Now, if you look at the magistrate's order,


he dismisses everything.  So if there's an error in


that order, and this court -- it's like the court


of appeals where you are looking for errors of law


primarily.  This Court is looking for any reason to


reverse or any reason that reversal is proper,


whether it has to do with substantive issues or


procedural issues.  If you look at the magistrate


court's order, the first thing that the Court can


see is that the order directly conflicts with and


contradicts the circuit court order that says go


litigate these claims against Expedia in magistrate


court.  He dismissed the exact thing that Expedia


asked for, and the exact thing that the circuit
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court says I am to do, and the exact same thing


that the court of appeals affirmed.


So the Court can end its analysis there just


based on Expedia.  If the Court goes in to look at


American Airlines, American Airlines has been


saying we're not saying he can't get a jury trial,


he just has to go through the Montreal Convention


claim, for years.  They've said that in multiple


courts.  And now that I've done it, they have


changed their position.  That's why I included that


case on judicial estoppel, because they -- they


made one argument, got what they wanted, even


though I disagreed, so I did what they wanted,


filed in the appropriate court with the appropriate


cause of action pursuant to what they asked for and


what the court said, and now they're saying, well,


no, you split a claim.  They took a -- they took a


diametrically opposite view to what they had been


arguing before.


Now, one other, I guess, sort of creative


thing that American has done is they've said, Well,


we got under the appellate court rule in that first


case, we move for cost, and we got awarded cost


because the appellate court rule says you get up to


$2,500 or -- I think it's Rule 222 of the appellate
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court rules.  They are somehow taking that order of


cost from that case and saying that now I can't


litigate my claims pursuant to the cause of action


they said I should bring, the Court agreed with


them, in the forum that Expedia said I should


litigate in.


So I know that's a lot.  I know it's sort of


complicated, but it boils down to the order is


wrong on its face.  It violates what Judge Gravely


and the court of appeals said, just based on


Expedia.  And it is wrong because once American got


everything they wanted, and once I brought the


Montreal Convention claim like they wanted, they


changed their position.  They've acknowledged I get


a jury charge on that.  So there was no reason for


dismissal.


I know the Court is familiar with Townsend v.


Hamm (phonetic) and Doe v. Greenville County, and


all of these cases that say if I can prevail on any


theory of liability in the case, then a motion to


dismiss has to be denied, and that's what the


magistrate was required to do pursuant to those


cases.  It was reversible error to -- I don't even


know how the Court reached the decision to enter


the dismissal, but it certainly was in error and
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not in compliance with the law.  


And that's my appeal, Your Honor.


THE COURT:  Thank you, sir.  


I'll be happy to hear from the defense.


MR. NANKIN:  Good afternoon, Your Honor.


Kenneth Nankin, counsel for American, pro hac vice.  


Your Honor, I'd just like to make three


points.  Your Honor, first, the last issue that the


Plaintiff brought up there as to these unsatisfied


judgments that are now docketed in this court, I


believe this is -- as indicated in our brief -- the


threshold issue in this case.  I don't even think


you get to -- the Court gets to decide the issue as


to the merits of the appeal, because the Plaintiff


has these unsatisfied judgments against him.  The


Plaintiff is saying that these have nothing at all


to do with the case.  The Plaintiff is wrong.


These judgments have everything to do with the


case.  They are against the very same plaintiff,


and they're in the favor of two of the same


defendants.  They are on appeal, American and


Expedia.  


I think it only makes sense, and it's a


matter of equity, before getting any kind of relief


from this court in, obviously, a similar matter
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based on the same underlying events, the Plaintiff


has to comply with the unsatisfied judgments that


are held by the opposing parties and against them.


This is a matter of -- of equity.  In essence, the


Plaintiff is coming to the court with unclean hands


and doesn't even get to pursue his appeal until


he's satisfied the judgment, which he has failed to


do so.


The second point I would like to discuss is


the claim splitting argument, Your Honor.  And this


is an issue that the magistrate court got


completely right on this.  The argument that the


Plaintiff made today in his brief and in his reply,


the same argument he keeps coming back to over and


over again is that, well, before Judge Gravely


there in the circuit court case, the Hawkins One


case, American did say I should be proceeding under


this Montreal Convention.  That is the correct


claim for my travel delay and baggage delay claims,


and that is true.


In fact, American, through me as its counsel,


did take that position in Hawkins One, but this


position was always qualified, Your Honor.  It was


okay -- the position we took was okay for the


Plaintiff to make a Montreal Convention claim in
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the same case, in Hawkins One, through an amended


complaint.  And we attached to our brief the


transcript of the argument way back from -- I guess


it was July of 2020.  Just quoting myself here,


this is what I said, and this is the position that


we took, and took all the way through that case:


"As I pointed out earlier, I'm not really saying


that the complaint should be dismissed here with


prejudice.  If the Plaintiff has to have leave to


re-plead and to file an amended complaint making


only Montreal Convention claims as to his travel


delay and baggage claims, and only a breach of


contract claim as to his mileage claim, America


wouldn't object to that request to re-plead, Your


Honor."  


American, in essence, never said it was okay


for the Plaintiff to do what he ultimately did, was


to go ahead and file a completely separate lawsuit


in a different court making that Montreal


Convention claim.  For whatever reason, he decided


in Hawkins One I'm not going to file an amended


complaint, I'm going to file a separate lawsuit.


What this caused was the textbook case of claims


splitting.  Because as a result of what the


Plaintiff did, the same plaintiff, based on the
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same underlying events, he was taking in two


different courts contradictory positions as to the


same cause of action, this Montreal Convention.  


In the circuit court case, Hawkins One, he


was taking the position that the Montreal


Convention doesn't apply.  And I'm using his own


words here, and I attached these to the briefs.


This is, again, the hearing before Judge Gravely.


The Plaintiff says:  "There are a lot of problems.


There are a lot of problems in trying to invoke the


Montreal Convention in this particular set of


facts." 


And, then, later his argument is that:  "Most


of this stuff that's in the complaint isn't part of


the Montreal Convention."


So Hawkins One, the circuit court case there


before this court, the Plaintiff took the position


Montreal Convention doesn't apply.


In the magistrate court case, he added the


fifth cause of action, in essence, arguing the


Montreal Convention does apply.  This could have


led to wildly inconsistent rulings as to the


applicability of the Montreal Convention.  In other


words, a mess.


I guess it's okay, Your Honor, in horse
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racing or maybe in political campaigns to kind of


play both sides of it and make contributions to


both candidates and both parties, but it doesn't


work in court.  You can't take the same cause of


action -- here the Montreal Convention -- and one


court says it doesn't apply, file a separate


lawsuit in a different court and say that it does


apply.  


So, as to this issue, Your Honor, the


magistrate judge got it absolutely right.  The


Plaintiff had impermissibly split his claims and,


therefore, the Court was correct in dismissing the


case on those grounds.


The third brief point, Your Honor, there was


a cause of action the Plaintiff alleged in the


magistrate court case for abuse of process.  In


other words, you, defendants, you abuse process.


But all we had done is -- we're the defendants in


the case -- filed motions to dismiss that were


ultimately granted, Your Honor.  So that can't


conceivably be an abuse of process to file a motion


that was granted by the court and affirmed on


appeal, Your Honor.


For those reasons, we believe that the


magistrate's court decision should be affirmed, and
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the Plaintiff's appeal should be denied, Your


Honor.


THE COURT:  Thank you, sir.


Mr. Hawkins anything -- or anything else from


-- I'm sorry.  I jumped the gun.


UNIDENTIFIED SPEAKER:  I'm here on behalf of


Expedia.  And I just wanted to follow-up.  Expedia


is in a little different situation.  Here is what


happened to us.  Mr. Hawkins came to our website,


which he had the choice of booking with Expedia and


Trivago, and a bunch of others.  He picked ours.


We showed him all of the available flights that he


could have taken to New Zealand.  He picked what he


wanted to take, and we bought the ticket for him,


and got it to him.  He got on the plane and flew


away.


He had a bad experience with the airlines,


apparently, on the trip, so he sues us.  The


court -- we filed a motion to dismiss, but we also


filed saying we have an arbitration agreement,


which is when you come to our website, you say


we'll arbitrate.  Judge Gravely threw out all the


claims that existed against American.  But in our


case, he basically said you have to go to


arbitration or -- as he said -- you can file in
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small claims court, which Judge Gravely said, That


means magistrate court in South Carolina.


What Mr. Hawkins did at that point was double


down.  He filed the lawsuit against us in


magistrate court, and at the same time -- even


though his case was dismissed with prejudice -- he


appealed that order.  We said he had to pick one:


Either go to magistrate court and not appeal as to


Expedia, or he had to appeal.  That is the argument


we made to the magistrate.


In any event, the court of appeals threw out


all of the causes of action that existed as to


American, and as to Expedia they said you have to


arbitrate.  Well, we were already in the small


claims court at that point.  When they finally came


in front of the magistrate judge, we made a motion


to dismiss.  When the court of appeals' decision


came out, the judge said, All of the issues are


decided here.  There's nothing left to decide.


We had -- there's no possible way we could


have been negligent in causing his baggage to get


lost.  All we did was sell him a ticket.  There is


no possible way we did any kind of breach of


contract accompanied by a fraudulent act.  All we


did was sell him a ticket.
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So, Judge, the magistrate judge correctly


ruled that we are no longer liable to him, and the


case is dismissed.  There is no other causes of


action that make any sense as to, basically, a


contract ticket provider on the Internet.  


We didn't -- we weren't negligent in the


flight.  We weren't -- we didn't lose his bags.  We


didn't cause a flight delay.  When the claims


against American and the others go away, all the


claims against us go away.  They were all


derivative if we had some kind of relationship with


American.


The second thing, I want to take a little


different attack on the magistrate.  Magistrate's


jurisdiction is only $7,500.  Let me -- the statute


says:  "Damage claims do not exceed $7,500."


That's 22-3-10.  In this case, as Mr. Nankin


pointed out, between us, we have judgments against


Mr. Hawkins between $5,500 and $6,000 right now.


In addition to that, Mr. Hawkins settled with


Qantas Airlines and the travel insurance company


that he originally sued in common pleas court.  We


take the position even if he gets a verdict in the


magistrate's court, we get a setoff for that


earlier settlement in the twin case.
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So if you do the math on it, he gets a full


judgment for $7,500, we do a setoff for our unpaid


judgments, plus the prior settlements, he gets


nothing.  So why in the world would you want to


remand this case for a pointless trial?  


But those are the two reasons we say that the


magistrate got it right, and we should be relieved.


MR. HAWKINS:  First, my co-counsel, I guess,


didn't read all the magistrate court rules.  That


is $7,500 per defendant.  And then on top of that,


the amount -- or the jurisdictional maximum doesn't


include remedies and costs at law.  That's


Magistrate Court Law 17.  If you read that, any


remedies and costs that are available at law, like


under the Unfair Trade Practices Act, which I pled


against Expedia, not included in the jurisdictional


maximum.  That is number one.


Number two, what the court said is:


"Dismissed and free to litigate this in magistrate


court."  I mean, it's in their terms.  Two courts


have said it.  It's plain as day.  There is simply


no reason to -- there was no reason to dismiss


Expedia.  I mean, I'm -- I'm trying to stillman


this and play Devil's advocate in this, and there


is no legal reason for it.


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    18


Number three, as to American's argument about


these awards of costs, I mean, that is a mechanical


role.  If he wants to enforce that, he needs to do


something in that case.  You don't get to come to


another case, a case that they asked for by saying


we need to bring a Montreal Convention claim, that


was never brought in any lawsuit.  Until the court


told me that's what I had to do, I disagreed that I


have to bring this Montreal Convention claim.  But


the court has told me I'm wrong, so that's what I


did.  Now that I've done what the court told me to


do, and what he's asked for the court to tell me to


do, he wants to switch back positions.


The Court need to look no further than the


Hennigan case, which I plead.  I mean, I think the


issue as to Expedia, I mean, I don't think I need


to talk about that anymore, because that is clear


as day.  If you look at the Hennigan case, it says


an action can be subsequently brought when it was


-- when there was a prior dismissal based on a


pleading deficiency.  That is what their motion


was.  They said the pleading is deficient because


he has to plead Montreal Convention.  That cause of


action was never brought.  It was never split.  It


was never litigated.  Hennigan is directly on
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point.  Spence is directly on point.  The dismissal


was without prejudice, and Hennigan says when it is


without prejudice, I can bring it again, if they


move, based on a pleading deficiency, which is what


they did.


If this were a law school exam question, the


answers would be very simple.  It must be remanded


to the magistrate for litigation and trial on


merits.  Now, if they want to make those arguments


in front of a jury or to a magistrate before we


start trial, they can do that.  But getting into


that substance and talking about how they don't


think I should have a lawsuit just because the


magistrate got it wrong is not appropriate, Your


Honor.


So I would ask that the court be remanded.  I


think it would be a gargantuan -- it would not


serve judicial economy to have to go write another


appellate brief in the court of appeals and then


have this thing sent back to the magistrate.  I


think it serves everybody's interest to go down


where there is no discovery, let's try the case,


see what the jury does with it, and then they can


make their motions.


THE COURT:  Anything else?
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MR. NANKIN:  Just briefly, because Mr.


Hawkins keeps referring to the court of appeals


supposedly instructing him to go back to the


magistrate court and pursue his Montreal Convention


claim, Your Honor.  I've got the opinion right


here.  I know it was attached.  It was in the


return affirming the order of this court filed


April 17, 2024.  There is no reference, whatsoever,


no instruction, whatsoever, instructing Mr. Hawkins


to go back or allowing him, advising him, or


telling him that his proper course of action was to


go to magistrate court and litigate there.  It is


just -- it just affirms the opinion below of Judge


Gravely, Your Honor.  There is no instruction as to


what the Plaintiff should do or where he should go


to litigate, Your Honor.


UNIDENTIFIED SPEAKER:  And let me be heard


right quick.  Code Section 22-3-10.2:  "If damages


claims do not exceed $7,500."  That's the statute


law as to magistrate court jurisdiction.  If he


decided to split the cases and bring one against


American and maybe one against Expedia, he might be


able to say I got 7500 each.  The statute is clear.


He sued us both, so that is the most he can get.


THE COURT:  Well, I'm going to take this
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under advisement and read all of these submissions


and any appropriate orders involved in all of these


cases.  


If the attorneys could approach real quick.


(Whereupon, a bench conference was had.


There was no audio.  Attorneys then left the


courtroom without any further audio for the


hearing.)
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