The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
CATHERINE S. HARRISON COLUMBIA, SOUTH CAROLINA 29201
CHIEF DEPUTY CLERIC TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

December 23, 2025

,Q/Wo/{.
12/3][2025
Ave Smith / /
338 5th Ave & 6th
Mount Pleasant SC 29464

RECE;r VED
JAN 15 202
SC CCNJ{'!L OprPea!s

Re: Ave Smith v. Heirs of Helen Tolbert
Appellate Case No. 2025-000893

Dear Ms. Smith:
Upon reviewing your initial brief of appellant and designation of matter, the
following deficiency or deficiencies have been noted under the South Carolina
Appellate Court Rules (SCACR), and any deficiency must be corrected within ten
(10) days of the date of this letter or this matter will be dismissed:

e A proof of service has not been provided. You must serve and file a proof of

service substantially in the format shown by Form 7 in Appendix C to part Il
of the SCACR.

Very truly yours,
OWMMQ 9\ %WHD, Deputy

CLERK
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under claim of title and that there has been such continued occupation and possessidn of
the premises for over ten (10) years.

Queen Smashum answered on behalf of herself and the heirs of Thomas Smashum in May
2000, and counterclaimed to quiet title to the property in the name of the Heirs. The Heirs
claimed Queen Smashum, Henrietta Jones, Sarah Shepard, and Lucy Smith each owned an
undivided one-eighth interest in the property.

In June 2001, Fender made a motion for summary judgment. The circuit court conducted
a hearing on Fender’s motion the following month. In its order issued in August 2000, the
court granted summary judgment to Fender. This appeal follows.

STANDARD OF REVIEW

Summary judgment is appropriate when there is n genuiné issue'ds to any material fact

and the moving party is entitled to judgment as a matter of law. Fleming v. Rose, 350 S.C.

488, 493, 567 S.E.2d 857, 860 (2002). (When determining whether any triable issue of fatt
(exists, the évidenve and A1l inferences )which can reasonably be drawir fromit; fust be>
Mirﬂﬁ-rgh‘t @avorable the nonmoviﬁg’gﬁ. Faile v. S.C. Dep’t of Juvenile ’/‘%

Justice, 350 S.C. 315, 324, 566 S.E.2d 536, 540 (2002). CHtriab e issues gc/ist, WSueﬁ 5”:;& ,‘d-;

ust be submitted t@. Young v. S.C. Dep't of Corrections, 333 S.C. 714, 718, 511 ele

S.E.2d 413, 415 (Ct. App. 1999).(Even where no dispute as to evidentiary facts exists, but)

X only as<0 the conclusions6r inferen e§To be drawn frofn thetn, §immary judgmenﬁl%, 0 e

fiot be granted\ Hall v. Fedor, 349 S.C. 169, 173-74, 561 S.E.2d 654, 656 (Ct. App. 2002).

Mo overmtmwymmsly invokedAo".

@sure 0 perso iﬁﬁ;@ﬂyﬂe/pn%d of a trial of disputed factual issues. Lanham v>

Blue Cross & Blue Shield of S.C., 349 S.C. 356, 363, 563 S.E.2d 331, 334 (2002).

LAW/ANALYSIS

The Heirs argue the circuit court erred in finding Fender acquired title to the subject
property through adverse possession. We agree.

As an initial matter, the Heirs assert the circuit court erred in failing to find that they are
co-tenants in the subject property with Fender. The Heirs cite 86 C.J.S. Tenancy In
Common § 8 (1997) for the proposition that upon the intestate death of John Smashum
and his wife, his two surviving children, Arthur Smashum and Thomas Smashum owned
the property as tenants in common. They further argue that any grantees of Arthur
necessarily owned a proportional interest in the property as tenants in common with them
as heirs of Thomas Smashum. While acknowledging that Arthur and Thomas were

50O )
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