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1 P R O C E E D I N G S


2


3 THE COURT:  This is case number 2024-CP-23-4497, Ava


4 Sykes vs. Greenville County et al.  There are several motions


5 to be heard this morning.  


6 THE COURT:  All right.  Counsel, I've looked at the


7 motions, and of course I left everything on my desk.  But as


8 I recall, there's a motion for summary judgment filed by the


9 city, the county, as well as Prisma Health.  It's my


10 understanding that the county owned that portion of the Swamp


11 Rabbit Trail, not the city, not Prisma.  


12 There was a bicycle accident, pothole.  I read the


13 complaint.  So how do you wish to proceed?  Seems like the


14 county is probably the big stakeholder, as I see it.  But you


15 all are going to educate me on this recreational aspect of


16 it, I suspect, that may ---


17 MR. RIORDAN:  I think everyone agreed I would speak


18 first.  It was going to be the first thing I covered, was


19 that fact, Your Honor, if you wish me to proceed.  And quite


20 frankly, we've all talked beforehand.  


21 I know there's been, since I put out those affidavits


22 that exist in this case, with the last portion stating just


23 exactly what you stated that, you know, owners, I guess,


24 under the recreational use statute, I think all these things


25 are leased and/or owned, and so really doesn't make a
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1 difference in that regard.  


2 But again, at least if everyone agrees that area is


3 where it is that we put in our exhibits, identified by the


4 alleged witness that was there when it happened, then these


5 parties have nothing to do with it.  And again, I think it's


6 appropriate that be -- they asked us to go further, and I


7 said, look, our affidavit speaks for itself.  


8 We go to the hearing, and if you got anything else to


9 put up, then now's your time to do it, so at least I'll put


10 it in that regard.  And again, so you want me to proceed with


11 all, Your Honor?  You're comfortable with me proceeding, I


12 guess, on the basis that I came here ---


13 THE COURT:  Yeah, that'd be fine.


14 MR. RIORDAN:  And so with that, again, we are here for


15 summary judgment.  And I know it's a drastic provision and


16 procedure to allow, but just as it is with these two


17 shouldn't be in here, we think in this scenario, this rare


18 circumstance where we have, really, two statutes we can


19 choose from that we think provide it, especially where we are


20 today, where we still don't have what I maintain in this


21 case, with affidavits put forth.  


22 And I guess, as best we have yesterday, a verified


23 complaint in opposition that it still falls short, that the


24 county also, in this scenario, Swamp Rabbit Trail,


25 recreational use, that there should be a summary judgment
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1 awarded as well, and that's going to get you unfortunate


2 accident.  It hits close to home.  This type of accident,


3 both my wife and I have had similar vehicle accidents.  


4 I did not mean to misrepresent that I was in a motor


5 vehicle accident.  I told Sulaiman.  I told Josh way back, I


6 said, look -- I was kind of embarrassed by it.  I've been in


7 that vehicle accident.  Let's leave it at that.  Maybe we'll


8 talk someday.  


9 I actually -- again, had nothing to do with anything,


10 but I still don't want anyone thinking that was misleading


11 anyone.  On a scooter I ride from my house to my pool, wiped


12 out, broke my wrist, and I told him, I said, I saw that


13 previously, Ms. Anna Sykes had an incident where she fell on


14 a bike and broke her wrist.  


15 My wife got a dog jump out in front of her, again, not


16 on the Swamp Rabbit Trail.  Fell and broke her collarbone. 


17 Ironically, the same trauma surgeon who I had never heard of


18 before he operated on my wife, and then just couple weeks


19 later, I'm getting this case.  I was like, well, I guess he's


20 the guy that does the bike racks.  


21 He's really making good money in bike Greenville, but


22 again, we're here.  And I'm proud to be here on behalf of the


23 County.  I access the Swamp Rabbit Trail.  I don't know if


24 Your Honor does.  I think I put in one of the pieces that


25 it's very likely at least a local judge could almost take
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1 judicial notice that this is a -- this qualifies.  


2 It checks every box under recreational purpose.  It's


3 made for that purpose.  We put in our affidavit that's part


4 of the reason we did this.  Just like many places around this


5 country have done this type of thing, getting old railroad


6 beds, getting easements, putting it together to have this


7 recreational area, free of charge, for recreational purposes,


8 and that's what we have here.  


9 And some of these cases, I cite them.  I can't throw it


10 out right here as I speak to you, though I could if I had to,


11 from my notes, but it speaks to that.  Hey, it's not going to


12 touch on every recreational purpose, but it speaks, I think,


13 in either this case, summer or winter sports, and I don't


14 even think it's being doubted that bicycling is a


15 recreational purpose.  


16 And it really doesn't matter if there were some other


17 thing, well, I'm pro.  I'm out there training.  This is for


18 my work.  Again, I didn't know what was going to come up in


19 an affidavit as to try to defeat that.  I don't think it


20 would matter.  The recreational use statute perfectly aligns


21 with this case.  


22 And we've got cases going back, recreational use


23 statute.  Again, you don't know about some of these things


24 until you get into them.  1962 since we had it, it's been


25 shown that, hey, even though it says owner and speaks as if
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1 it might just be, you know, rural land by private ownership,


2 no, that says owner.  


3 In this case, certainly applies to urban areas,


4 recreational purposes.  And that's what all the case law


5 that's developed shows.  This is very similar to that,


6 although, surprisingly, just don't have any on these


7 greenways yet.  But again, I think both the recreational use


8 statute is applicable.  


9 From the time of my original motion, which I filed back


10 in May, I see until now that we're here in September, kind of


11 digging through more of the cases.  I kind of switched it


12 around.  I do think both apply.  I think the other one I was


13 looking at more at the 15-78-60 exception to immunity that we


14 have not -- exception to the waiver of immunity, that we


15 haven't waived it.  


16 I think that's applicable as well.  So you've got either


17 one.  I kind of -- Chuck -- and I mentioned Chuck, he and I


18 kind of spoke about this too, and said, look, recreational


19 use seems more applicable here, because that's really what


20 this purpose is.  That's what Mr. Steward Lawrence, who's the


21 risk manager for the county, he even says that.  


22 This is part of the reason we did this.  We're relying


23 on these protections.  And again, to try to -- I know it's


24 unusual.  He's asking, here they're asking, I guess, at the


25 base of this, hey, keep it alive.  
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1 Let us do some more discovery.  But I don't think we


2 have to get to that point.  And again, I think it's the rare


3 circumstance where it's appropriate in this case, because


4 what it comes down to, when we check all those boxes, what


5 we've got is, you still got to prove under the -- it's clear. 


6 And I think it's the Strother (phonetic) maybe that really


7 spoke to -- that they made a mistake.  


8 I don't know if it's intentional or not, in their brief


9 saying, hey, they had noticed constructive or otherwise. 


10 Well, that's not it.  We've already definitively noticed that


11 the Tort Claims Act, which, again, must be liberally


12 construed to limit liability, this provision, speaking to


13 this type of scenario where you've got lands for public use,


14 it's only with actual notice -- only actual notice of a


15 defect or condition that causes loss.  


16 And so those are the real keys.  To keep this alive at


17 this point, it's going to have to be, hey, was there a defect


18 that you had actual notice for?  Was there a condition that


19 caused loss that you had actual notice for?  Those are the


20 only two things really that should keep this alive for any


21 purpose, discovery or otherwise, and we've done our best to


22 show we've put the affidavits up.  


23 I mean, this case was filed in July of last year, so


24 we're 14 months in.  Discovery was served in January.  I


25 mean, we're at least eight months in from discovery.  The
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1 best they've got is, again, this version from yesterday that,


2 hey, I'm going to verify my complaint, and therefore they


3 speak to this Dawkins case that says, hey, we determine a


4 verify complaint can be sufficient and equivalent to an


5 affidavit, except that it can only be that if it meets the


6 56(e) qualifications, that it's got to be on personal


7 knowledge, that it's got to be admissible in court, and we


8 just don't have that.  


9 The best we have here in her complaint -- and I've got


10 an extra copy.  Would you like me to hand a copy up to you? 


11 I think I've got multiple copies here.  You have a copy?


12 THE COURT:  I mean, I have it on screen here.  


13 MR. RIORDAN:  Okay.  All right.  Let me -- I mean, the


14 best they've got is the allegation that she says, paragraph


15 23, I mean, she basically goes through the whole ordeal of


16 the accident, et cetera.  And this is the filing again, is


17 July of last year.  


18 Plaintiff has since learned that, prior to her


19 collision, two other people had hit the unreasonable,


20 dangerous condition that caused her injuries, one of those


21 individuals seriously injured by the conditions.  These prior


22 collisions show Defendants had actual and/or constructive


23 notice.  Well, and again, that's not necessarily so.  


24 I mean, it just cannot be.  The bigger point is, we're


25 sitting here all this time later.  Discovery has been served. 
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1 We asked for witnesses.  There's no witness that's listed by


2 anybody that suggests that they were in some prior accident. 


3 There were -- and that's why at least two of the counsel -- I


4 can't remember if Prisma -- Did Prisma also send discovery? 


5 I can't remember if Prisma went so far as discovery.  


6 I know that the City of Greenville did.  But again,


7 there's been no evidence of it.  And particularly in


8 discovery, we asked, again, give us any and all information


9 you had that we had some prior notice either of these


10 injuries or a collision or injury of any sort on the Swamp


11 Rabbit Trail in that area, and there's nothing.  


12 And again, that's why it's so important.  You know,


13 these cases speak to the fact, again -- it's the words mean


14 something.  It does mean something on the Tort Claims Act. 


15 Knowledge.  It has to be actual notice.  


16 And these two gentlemen, the gentleman that would know


17 and did know, that's part of what was so important about the


18 the affidavit, in the in the various exhibits, and I think


19 you've got the color copies, is it just so happened in this


20 case that Ty Houck, who's the director of the greenways --


21 he's basically the head of the parks and recreation and


22 tourism for Greenville County.  


23 He's the head of the Swamp Rabbit Trail.  He happens to


24 know both these people.  He rides too.  He actually knows


25 Andrew, who is the witness who claimed his boyfriend of
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1 Plaintiff in this case, who says he's riding there, he


2 actually calls Ty up directly and tells him, hey, Anna, got


3 in a wreck.  


4 It's a couple weeks afterwards, quite frankly, and


5 described where it is.  Well, they go out there.  They go out


6 there and look around.  And the only thing they can see in


7 that area that he says, hey, it's about 150 up right where


8 the rocks are finishing, whatever it is.  


9 I don't want to misrepresent any of the comments there,


10 because we don't have recorded comments.  But what we have is


11 we go out to the scene, we take a picture of a general area


12 that might have at least a little bit of raising and cracked


13 pavement, which, again, is not unusual for 17-plus miles of a


14 Swamp Rabbit Trail that's 8 to 12 feet wide.  


15 4 And they take a picture and send it to him, hey, is this


16 the area?  And he says, yeah, that's it.  And that's why we


17 proceed thereafter and measure it and look at it.  And it's


18 like, well, you know, we've got some roots that are bulging


19 up.  That's kind of what happens over time with the trees. 


20 That's what makes this whole trail so beautiful.  


21 It's cut right through the old railroad tracks, and


22 you've got trees and everything else that makes it so


23 beautiful, because it's a greenway, and they go out there and


24 look at it and they say, well, I mean, again, it's less than


25 two inches.  
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1 We don't even think that is evidence of a defect or a


2 dangerous condition.  Nonetheless, under the Tort Claims act,


3 it says or a condition allegedly causing a loss, we still


4 address it anyway.  We go out there, and that's why I sent


5 you this heater, because I'd never heard of it.  


6 They bring out a heater out there, and it heats up the


7 area, and they beat it with a sledgehammer.  So you've got


8 the after picture, and I don't know if Josh, or just


9 whomever, said, oh, here, here's the area, here's this thing. 


10 It looks like somebody filled in a hole.  


11 It's not a hole.  And that's what these affidavits


12 attest to, and that's why it's important to see the before


13 and after picture, the one with the tape measure there.  You


14 can look to the right of it.  


15 And if you look closely and match up all the cracks in


16 the pavement, you can see that area just to the right of the


17 tape measure, where the witness to this, you know, accident,


18 at least, he's alleging that's where it is, and that he's


19 there.  That's what's being addressed.  


20 And again, there's no big hole there.  And again, we're


21 here 14 months later, after the filing; eight months later,


22 after discovery served, and we just don't have anything to


23 counteract any of that.  So I guess, you know, back to the


24 normal summary judgment and Celetex (phonetic) and everything


25 else, we've put forth the affidavits.  
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1 Here it is, hey, clearly there's no big hole.  We don't


2 even think this is a dangerous defect or condition, and even


3 if it is, we've addressed it.  That's all the Tort Claim Act


4 asked us to do.  If you get notice of something that's caused


5 an injury, you need to repair it.  


6 That's what we did.  We're showing the evidence of the


7 time we did that, and these same gentlemen showing that are


8 attesting to the fact no other complaint whatsoever in that


9 area, certainly nothing of an injury.  And that's what


10 happened here.  


11 Hey, we're going to put in a claim.  There's talk in the


12 complaint about that, has nothing to do with anything.  But


13 again, that's the process of, hey, if someone wants to make a


14 claim and put a claim down, great, we're going to put this


15 group on notice and investigate it and look into it to defend


16 it in the same way.  


17 Thankfully, we haven't had to do that.  I mean, it just


18 is so rare.  And I get back to, again, the whole thing is,


19 the only thing that should keep this alive at this point is


20 whether they've actually put forth evidence, and it's not a


21 fishing expedition of the notice, and this verified complaint


22 is just, quite frankly, insufficient.  


23 I mean, it's a good attempt.  I don't think anyone else


24 is out there, and if they are, that's the key thing.  Didn't


25 give us notice.  Under the recreational use statute, when
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1 they speak to this, again, we don't have any duties.  


2 We don't have to put any warnings out, except if you


3 were grossly negligent, willful, or malicious in not


4 correcting a dangerous condition, and again, all those


5 things, all those terms, and that's why I cite these cases


6 that we cite a lot of them are in footnotes.  


7 I note that, but the cases that are out there speak to


8 that in these type scenarios.  You know, gross negligence


9 means a conscious disregard, and that's the whole point. 


10 There is nothing here consciously.  There's no knowledge


11 whatsoever that we had of any issue that existed out there. 


12 And I kind of put it in -- it's not necessarily, you know, it


13 goes to this point only.  


14 It's not necessarily that we had a duty, and, hey, we're


15 disclaiming that duty because it's open and obvious.  It's


16 just the fact that -- it almost points out the fact, when you


17 talk about the fact, that you haven't warned of a danger. 


18 We've got those other cases that I reference, the fact that,


19 hey, it's almost, you know -- it just defies common sense


20 that we would have to do that.  


21 We've got 17 miles of trail. If people are out on bikes


22 riding, I mean, it's almost common sense, hey, you need to


23 watch where you're going.  Need to keep a proper lookout. 


24 Keep your hands on the wheel and be prepared for whatever. 


25 Again, I don't know for sure, but everything I've seen from
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1 this infers that she is a professional cyclist in some


2 regard.  


3 Hey, every cyclist is out there, including myself, who's


4 clipped in.  Everyone's falling.  You know, everyone's


5 falling.  You can break your arm, break your elbow, break


6 your wrist, just from that stop not getting clipped out in


7 time.  


8 Again, that cannot be where we are in these cases.  And


9 I suggest to you that in this case again, there's been


10 sufficient time.  They've had an opportunity.  I know they


11 want to take a 30(b)(6) deposition.  It's these two


12 gentlemen.  And again, my point is, it's more of a fishing


13 expedition.  


14 They've already testified under oath.  Their affidavits


15 are appropriate.  We did not have any notice.  Here's the


16 first notice.  We acted appropriately under the Tort Claims


17 Act.  You know, we think that should be it.  Otherwise, it's


18 flipped it on its head.  


19 It's almost like strict liability through all discovery


20 to make us, you know, hey, every fallout there, all I have to


21 do is allege someone else, some unnamed person, at some other


22 time, may have made a complaint.  Doesn't matter that you


23 didn't know about it yet.  


24 I'm going to depose you to find out, you know, why you


25 didn't know about it without even, again, eight months later,
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1 no evidence whatsoever of who these people are or that they


2 even made an attempt to let us know anything.  And I think


3 that's the big key.  


4 I'm probably missing something important, but I think


5 I've got, again, the key thing is the affidavits pointing


6 that out, that we did not have the actual notice that's


7 required under the Tort Claims Act.  And really it's the same


8 thing under the under the recreational use statute, that you


9 have to have that knowledge.  


10 And we just didn't have it.  We think we're protected on


11 both counts.  We think with the recreational use statue,


12 going back to 1962, and it being really the piece here to


13 show, hey, you don't have a duty whatsoever, unless there's


14 really something dangerous out there.  


15 I mean, after Helene last year, that place -- you know,


16 it sits right next to the Reedy, that place got washed out. 


17 There were pieces.  I don't know if there were as much the


18 county.  There are pieces of this that the city may have,


19 either the City of Greenville or Travelers Rest or whoever. 


20 There may be little pieces that others may be responsible


21 for.  


22 But again, those are things all you can do is do your


23 best in some of these scenarios.  And that's why the


24 recreational use statute is so important.  You don't have


25 that duty.  We're making no affirmation to you that it's safe
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1 or whatever.  


2 You know, you're coming out there free of charge. 


3 There's no allegation whatsoever.  And under all those


4 things, we think it checks all of those boxes for dismissal


5 and a grant of summary judgment in this scenario because they


6 just haven't put forth that other piece.  


7 If it's going to be a negligence action that we had a


8 duty, failed the duty, it's got to be, in this case, gross


9 negligence.  And they just don't have any evidence of it


10 without the evidence of any actual notice.  And it's not


11 constructive, it's actual, you know, and it can be


12 circumstantial.  


13 They haven't even put circumstances for it.  So again,


14 we think that's it.  Again, I may have missed the most


15 important thing, and if so, maybe I'll ask for a final word,


16 but I appreciate it, I think, otherwise.  


17 THE COURT:  I read your memorandums.


18 MR. RIORDAN:  Thank you, Your Honor.


19 THE COURT:  I'll hear from the city or the Prisma, if


20 necessary, but I think you all are out.  


21 MS. HENDERSON:  I'm Zoe Henderson from Prisma Health,


22 and I'm going to do the same.  


23 THE COURT:  All right.  Thank you.  All right.  Sir,


24 good morning.  I'll hear from you.  


25 MR. AHMAD:  Good morning, Your Honor.  Sulaiman Ahmad,
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1 on behalf of the Plaintiff, Ava Sykes, Your Honor.  Now, Mr.


2 Riordan went at length describing the reasons why motion for


3 summary judgment might be granted, but Your Honor, this


4 motion is very simple.  


5 At the end of the day, we haven't conducted 30(b)(6)


6 depositions of Greenville County's representatives.  We had


7 scheduled one back on July 29, 2025.  Mr. Riordan, you know,


8 I'm glad you didn't get in a vehicle collision or a motor


9 vehicle collision, and it was just a bike or scooter


10 accident.  So we were scheduled to have that deposition, and


11 we had to move it.  


12 Your Honor, the bottom line here today is that the delay


13 wasn't anything that was on behalf of the Plaintiff.  It was


14 defense counsel.  And we would just ask the court to allow us


15 to conduct those depositions so that we can further develop


16 the record, and they can feel free to raise their motion for


17 summary judgment later, if they have more information.  


18 But the bottom line is, is that they're making arguments


19 without enough facts on the record.  And Dawkins v. Fields


20 354 SC 58 establishes that a 30(b)(6) deposition, if it


21 hasn't been held, needs to be held before a motion for


22 summary judgment can be granted.  


23 And Your Honor, that's also precedent under Guinan v.


24 Tenet Health Systems, 383 SC 48, so that's just the standard


25 procedural component that we wanted to address with the







20


1 court.  But Your Honor, I also want to address these Tort


2 Claims Act arguments raised by counsel and also the


3 recreational use statute.  


4 Now, counsel is completely correct.  Once gross


5 negligence is alleged, the Tort Claims Act, except the


6 exceptions, have to be read in with gross negligence, which


7 means that (indiscernible) all apply in this case because we


8 filed that verified complaint, which serves as an affidavit


9 under Dawkins.  


10 And Your Honor, because we allege gross negligence in


11 the complaint, that is sufficient to uphold the tort claims


12 act exceptions not to apply in this case.  And at length, we


13 heard Mr. Riordan talk today about how, oh, well, under


14 paragraph 23, she stated that there were other people who


15 also fell or also were harmed on this trail.  


16 Well, Your Honor, they were free to depose Ms. Sykes at


17 any time to question her veracity regarding the allegations


18 made in the complaint, and at this point it serves as an


19 affidavit.  And we should be able to do the same with their


20 affidavits for Mr. Ty and I believe Steward, and Your Honor,


21 the Sixth Amendment allows us to cross examine these


22 witnesses under a 30(b)(6) deposition.  


23 But further, Your Honor, given that the Tort Claims Act


24 doesn't apply in this case because of that gross negligence


25 application, we further believe that the recreational use
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1 statute wouldn't apply either.  


2 And in my brief, Your Honor, I mentioned how this


3 statute applies to landowners.  It's our belief that they are


4 a governmental entity, so the Tort Claims Act would be


5 something that's more applicable here, but regardless of


6 gross negligence, application applies in that matter.  


7 But even here, it also applies, and that's according to


8 Cole vs. South Carolina Electric and Gas, Incorporated, Your


9 Honor.  The South Carolina Supreme Court clearly stated the


10 purpose of the recreational use statute, as stated in the


11 statute, is to encourage owners of the land to make land and


12 water areas available to the public for recreational


13 purposes.  


14 Under the recreational use statute, a landowner's


15 liability is limited to gross negligence, which is defined as


16 a failure to exercise slight care.  Your Honor, here, Mr.


17 Riordan, goes back to, I believe, the 1960s in terms of case


18 law, but he seems to have missed this piece of case law,


19 which is from 2005.  


20 Now, given that the gross negligence application applies


21 to the recreational use statute, it's the same analysis that


22 you would go under for the South Carolina Tort Claims Act. 


23 Both allow for gross negligence to be read in.  And both mean


24 that our affidavit or complaint, which alleges gross


25 negligence, allows this case to to present a genuine issue,
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1 material fact, that has not been overcome in today's motions


2 hearing.  


3 But even further than that, Your Honor, I think that


4 there was a discussion of an actual versus constructive


5 notice issue.  And the bottom line here is that the county


6 kind of created the problem.  Now you just heard Mr. Riordan


7 talk about, oh, I saw members of the repairmen from the


8 county heat up the area of the trail and hit it with a


9 hammer.  


10 Now, that goes to show that they are well aware of these


11 types of problems being on the trail, and they should be


12 actively looking for these problems.  And that goes to the


13 fourth point here, which is the open and obvious doctrine


14 simply does not apply, and it does not preclude recovery. 


15 Your Honor, in the Steward Lawrence affidavit, he clearly


16 states on paragraph five, that the condition of the trail is


17 being normal wear, tear, and bulging.  


18 Okay.  If that is true, Your Honor, then the Defendant


19 was clearly on notice of the condition that this is a common


20 problem with the trail, and they have to continually address


21 and make sure that it is safe for people to recreationally


22 use.  


23 And so, Your Honor, ultimately, even if defense counsel


24 also mentioned this, which is that even if the conditions


25 were something that a, you know, cyclist who's been around
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1 knows about, they should still -- if the owner should


2 anticipate that the invitee, meaning me, a, you know,


3 sophisticated bicyclist, will nevertheless encounter the


4 condition, they have to make sure that that condition is


5 safe.  


6 And as we've heard today, okay, so it's expected to run


7 across bumps, and that's given through the repair that


8 they've done in the past, through their remedial measure. 


9 Then the entire 17 miles that have been provided by the


10 county for this bike trail needs to be in a condition that is


11 safe for all bicyclists, even if they they should anticipate


12 it.  


13 So, Your Honor, it's clear through the case law that


14 I've mentioned in my brief -- I mean that the case law that


15 refers to the open and obvious defect is Fountain v. Fred's,


16 and that's from 2022, Your Honor.  So all recent case law


17 clearly indicates that we should survive on a motion for


18 summary judgment.  


19 Your Honor, there's clear, genuine issues of material


20 fact that remain.  We still need to conduct 30(b)(6)


21 depositions, and Your Honor, also I've heard this discussion


22 here today about how a two-inch bulge is not an open and


23 obvious danger.  


24 Well, Your Honor, you know, I have a two-inch lip on my


25 cowboy boot here, and I trip on it all the time.  And so
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1 that's an issue that I'm saying that nobody who's a --


2 whether you're a sophisticated bicyclist or a regular


3 individual, a two-inch margin is enough to cause sufficient


4 damages.  


5 It could cause me to fall over, fall down the stairs. 


6 And what we have here, if Your Honor can look at some of the


7 pictures.  I believe we've attached them with the complaint. 


8 If we haven't, we can send it to you.  The damages that Ms.


9 Sykes suffered were a broken knee, and she had to go to the


10 hospital, and she suffered grave injuries to her body.  


11 THE COURT:  It was an elbow fracture.  


12 MR. AHMAD:  Well, sorry, yes, Your Honor, but that alone


13 goes to show that that there were damages in this case, and


14 to the extent that a bulge could cause that, I don't think it


15 holds any water in today's case, because something as small


16 as, you know, a drop of water can cause a slip and fall for


17 somebody who's elderly, and frankly, the actual Plaintiff


18 rule would apply there.  


19 And finally, Your Honor, comparative negligence and


20 assumption of the risk are questions for the jury.  So I just


21 don't believe that that, you know, has any weight in today's


22 motions hearing.  


23 THE COURT:  Let me ask you before you yield your time,


24 do you have any objection to my grant of summary judgment to


25 Prisma and the City of Greenville? 
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1 MR. AHMAD:  Your Honor, our only objection is just that


2 we would ask that the county no longer raise an argument


3 later down the line saying that, you know, it's the city's


4 fault that this wasn't repaired properly.  


5 We included these folks in our complaint just to ensure


6 that we've got all the right people.  If the city wasn't


7 involved in any matter, we're fine with with granting motion


8 for summary judgment for them.  


9 THE COURT:  All right.  Well, I was going to do a full


10 formal order, but perhaps if you will each prepare a formal


11 order, I'll sign it.  It can be short with respect to that. 


12 Mr. Riordan, I hear from you in response?


13 MR. RIORDAN:  If it please the court.  And of course, I


14 did forget a few things.  Again, if there's some allegation


15 that the recreational use statute doesn't exist in this case


16 as was just put forth, then, you know, we're really missing


17 something here.  I mean, quite frankly, the case law is clear


18 that that's the case.  


19 This is absolutely -- I think it checks every box that's


20 there.  But I did, of course, forget one other thing, which,


21 again, I just got their memo in opposition.  Saw some of this


22 last night with the verified complaint.  I should have


23 printed out a copy to you for the of the Dawkins case that


24 they rely upon to say, hey, verified complaints is good


25 because, I mean, it's interesting in that case.  
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1 That speaks to the very things I did at least mention to


2 you, as I meant to that, you know, if it's going to do it,


3 it's got to be under Rule 56, as again, shall be made on


4 personal knowledge.  Clearly, it's not.  


5 When it says I learned that two other people, clearly,


6 there's nothing -- I mean, it's essentially upon information


7 and belief.  I've learned since this accident two people,


8 which again remain unnamed.  Personal knowledge, set forth


9 facts would be admissible evidence, competent to testify to


10 the matters therein.  This is from their case.  


11 Few pleadings will satisfy these requirements, even when


12 verified.  It speaks to the fact, reminds us, yeah, we agree. 


13 It's a drastic remedy.  However, nonetheless, the non-moving


14 party must demonstrate the likelihood that further discovery


15 will uncover additional relevant evidence and that the party


16 is not merely engaged in a fishing expedition.  


17 Plaintiff, just as in this case, was in Dawkins. 


18 Plaintiff relies solely on the pleadings, filed no counter


19 affidavit, makes no factual showing in opposition to a motion


20 for summary judgment.  In that case, a lower court is


21 required under Rule 56 to grant summary judgment if under the


22 fact presented by the Defendant, he was entitled to judgment


23 as a matter of law.  


24 A court cannot ignore facts unfavorable to that party,


25 and it must determine whether verdict for the opposing party
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1 opposing the motion would be reasonably possible under the


2 facts.  Again, it's the requirement at this point.  All this


3 time has passed.  


4 We've asked for it to put something forth that really


5 does survive this, and we do think it's a difficult task in a


6 case such as this.  I welcome the gross negligence because


7 you have to under the recreational use statute.  It speaks to


8 the only exception that you don't have any of these duties,


9 you don't need to warn them of anything, is if you're grossly


10 negligent and you're willful, malicious, about failing to


11 warn of a dangerous condition.  


12 You know, if I'm them, I try to say, well, this is it. 


13 I (indiscernible) the dangerous condition.  That was the


14 point of the affidavit, to put forth the fact that here we


15 are.  We're in charge.  We're the people that you wanted to


16 depose.  And by the way, Sulaiman wasn't involved.  


17 We were in the mandated court roster meeting when I told


18 Josh, I don't know, sometime before I filed my motion, I


19 said, look, I'm going to have to move for summary judgment,


20 you know.  Unless you got something else coming in discovery,


21 you know, I'm going to have to move for summary judgment. 


22 And thereafter, he at least told me, said, I want to do a


23 30(b)(6).  


24 I said, if you need to file a notice, do it.  I'm moving


25 for protection.  So at the time of my accident, they had
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1 filed a notice basically after Josh and I spoke, and he knew


2 I had a motion for protection, and that's why, even now, it


3 is set for a month from today to do it, and we knew coming in


4 that would be the task.  


5 Hey, let's at least try to get the judge, but leave it


6 alone.  Let's go.  But just as it was four months ago, it is


7 now, again, that's the whole point of summary judgment.  And


8 those very things that I pointed out, and that is put here in


9 this unique scenario -- I know it's drafted (phonetic), but a


10 unique scenario where we've got these protections under the


11 recreational use statute, they've got to come forth with some


12 fact.  


13 That's the point.  Some fact that shows there's even a


14 reasonable likelihood they can show that we had knowledge,


15 that we had notice under either statute, and that just


16 failed, and I think it's because they can't, and that's fine. 


17 That's no fault of her or her party or her attorneys, or


18 everyone else.  I got great respect for them, but it's just


19 where we are in this case, and that's what we speak to.  


20 I think in my original motion, that's what I put is, you


21 know, rule number one says just speedy expedition of justice. 


22 And we think that's what we have here.  We've put it forth


23 again.  


24 I don't think the county should have to put forth two of


25 their folks, sit for a deposition for a, you know, half a
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1 day, a day, whatever it's going to be, to say the same things


2 they put forth already.  That is the true definition, as it's


3 put here, of a fishing expedition.  There's simply no notice. 


4 We didn't have actual notice of the Tort Claims Act.  


5 We don't have the knowledge or even a fact put forth to


6 contest it, to even put up that provision of what they have


7 to do, to show they can do this.  We have to meet these


8 elements.  They fail to do that.  


9 When they failed to check one of those boxes on their


10 burden of proof after we've put forth the affidavits, said


11 we've got to come back with something else.  That's what


12 Celetex speaks to, and they haven't done it.  And I think


13 more appropriate in this case, I know it's a drastic remedy. 


14 I hate she's hurt.  


15 I'm hurt.  I got a plate and ten screws in my wrist.  My


16 wife's got a plate in her collarbone.  Accidents happen.  I'm


17 sorry.  It's even worse.  In my opinion, it's not to be smart


18 alec, it's more so the case, though, when you're on the Swamp


19 Rabbit Trail, on a on a true recreational use, doing it


20 recreational use, for free, that sometimes you're just not


21 going to have a case when you can't put forth those needed


22 elements, and we don't have it here.  


23 And again, I don't think it's cruel.  I don't think it's


24 anything other than that's what has to happen here, in my


25 opinion.  And we put that for you respectfully, submit that
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1 that is the case.  


2 Again, I probably forgot something real important I


3 meant to say, but I'll rely on my briefs and, most


4 importantly, the affidavits that are put forward.  Thank you,


5 Your Honor.


6 THE COURT:  Yes, sir.


7 MR. AHMAD:  Your Honor, briefly?


8 THE COURT:  Yes, sir.  


9 MR. AHMAD:  So Your Honor, counsel just raised the issue


10 of Dawkins v. Fields talking about personal knowledge and


11 competency.  Again, I don't think there's any question about


12 Ms. Sykes's competency here, and further, personal knowledge


13 is sufficient under paragraph 23 where it's her information


14 or belief.  


15 She's relying upon that information or belief.  He's


16 free to cross-examine on it, but that is her personal


17 knowledge from what she heard from other people.  And


18 finally, Your Honor, it sounds like counsel's trying to have


19 their cake and eat it too.  


20 They just talked about talking to Mr. Hawkins about, you


21 know, unless you've got further discovery.  Well, we did,


22 Your Honor.  We had to move it.  We should be allowed to


23 conduct a 30(b)(6) deposition.  


24 THE COURT:  All right.  I need to re-familiarize myself


25 with the Dawkins matter and look at the recreational use
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1 statute and that'll inform my decision at a later date with


2 respect to Greenville County after matters have been decided. 


3 All right.  Thank you very much.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24 (THERE BEING NOTHING FURTHER, THE HEARING CONCLUDED.)
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