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STATE OF SOUTH CAROLINA 
 
COUNTY OF GREENVILLE 
 
 
Steve Maness 
 


 Plaintiff, 
 
v. 
 
Gunter Heating & Air/Teddy L. Gunter, 
 


 Defendant. 


IN THE COURT OF COMMON PLEAS 
 


C.A. No.:  2021-CP-23-04620 
 
 


 
DEFEDANTS GUNTER HEATING & 


AIR’S AND TEDDY L. GUNTER’S 
RESPONSE TO PLAINTIFF’S MOTION 


TO RECONSIDER  
 


  


Defendants, Gunter Heating & Air, LLC and Teddy L. Gunter (“Defendants) hereby submit 


this response to Plaintiff’s Motion to Alter or Amend, or for Reconsideration of the Order granting 


Defendants’ Motion for Summary Judgment. For the reasons asserted herein, Defendants assert 


the Court should deny Plaintiff’s Motion and affirm the Order granting Defendants Motion for 


Summary Judgment.  


INTRODUCTION 


Defendant’s Motion for Summary judgment was heard by the Honorable Judge G.D. 


Morgan Jr. on September 6th, 2024. Judge Morgan entered a Form 4 Order on September 11th, 


2024, granting defendant’s Motion for Summary Judgment and directing Defendants to submit a 


formal order. Thereafter, Defendants submitted a formal order granting Summary Judgment which 


Judge Morgan electronically filed on September 18th, 2024. Defendants emailed a copy of the final 


Order to Plaintiff on September 18th, 2024, and also sent a copy of the Order to Plaintiff via 


certified mail, return receipt, on September 18th, 2024. Plaintiff signed for receipt of Order sent 
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via certified mail on September 20th, 2024 (see Exhibit A). Plaintiff attempted to file a Motion for 


Reconsideration and/or to Alter or Amend pursuant to Rule 59(e) on October 3rd, 2024. 1 


LEGAL STANDARD 


 Rule 59(e), SCRCP, allows a Court to alter or amend a judgment upon a party’s timely 


motion. Under South Carolina law, a motion to reconsider is appropriate in two general situations. 


First, “[a] party may wish to file such a motion when [he] believes the Court has misunderstood, 


failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes for 


the court to reconsider or rule on it” Elam v. S.C. Department of Transportation, 361 S.C. 9, 24, 


602 S.E.2d 772, 780 (2004). Second, “[a] party must file such a motion when an issue or argument 


has been raised, but not ruled on, in order to preserve it for appellate review.” Id. A party’s 


dissatisfaction with the outcome of the litigation and the instant action is not grounds for relief 


under Rule 59. Id.  


ARGUMENT 


Plaintiff’s Motion to Reconsider attempts to assert the Court erred in applying the Statute 


of Repose, S.C. Ann. Section 15-3-640 (2005) to the facts of this case. In his present filing, Plaintiff 


restates arguments that he made in his prior filing of August 26, 2024, and in oral arguments during 


the hearing of this matter on or about September 26th, 2024. During oral arguments, the Court 


noted that it previously read all filings made by the parties, in addition to hearing oral arguments 


from both parties. Having read all filings and heard all of these arguments of counsel, the Court 


 
1 Plaintiff technically filed his motion more than 10 days after receipt of Judge Morgan’s filed Order. However, due 
to Hurricane Helene, the South Carolina Supreme Court declared September 30th through Friday, October 4th as 
“holidays” for the purposes of computing time under Rule 6 of the SCRP. 
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ruled that the Statute of Repose does apply to the facts of this case. Plaintiff has not raised any 


issues with new controlling law, new evidence that is now available, or a clear error by the Court 


that must be rectified to prevent manifest injustice. Again, per Elam, Plaintiff’s mere 


dissatisfaction with the outcome of the ruling is not grounds for relief under Rule 59. Id. 


Likewise, Plaintiff has repeated the same arguments that he made in his August 26th, 2024 


filing, and in oral arguments, in response to Defendants’ position that the applicable Statute of 


Limitations, S.C. Code Ann. Section 15-3-530, and the Discovery Rule, bars Plaintiff’s claim. Once 


again, Plaintiff has not raised any issues with new controlling law, new evidence that is now 


available, or a clear error by the Court that must be rectified to prevent manifest injustice. Again, 


per Elam, Plaintiff’s mere dissatisfaction with the outcome of the ruling is not a ground for relief 


under Rule 59. Id.  


CONCLUSION 


Plaintiff has not demonstrated that the Court erred in granting Defendants’ Motion for 


Summary Judgment. Each of the issues raised in Plaintiff’s Rule 59(e) motion were fully 


considered by the Court. Defendants assert the Court granted Defendant’s Motion for Summary 


Judgment based on well-established principles of South Carolina law. Therefore, Defendants 


respectfully request that Plaintiff’s Motion for Reconsideration be denied.  


Respectfully submitted, 
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      /s/ Charles O. Williams, III    
      Charles O. Williams, III (S.C. Bar# 69495) 
      GALLIVAN, WHITE & BOYD, P.A. 
      55 Beattie Place, Suite 1200 
      P. O. Box 10589 (29603) 
      Greenville, SC 29601 
      Phone:  864-271-9580 
      Fax:  864-271-7502 
      cwilliams@gwblawfirm.com 
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)
)
)
)
)


STEVEN MANESS, )
PLAINTIFF, )


)
vs. )   TRANSCRIPT OF RECORD   


)    
GUNTER HEATING & AIR/TEDDY )
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I N D E X


(There were no witnesses called.) 
  


E X H I B I T S


(There were no exhibits submitted.)
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P R O C E E D I N G S


THE COURT:  This is Steven Maness vs. Gunter Heating & 


Air, 2021-CP-23-4620.  If each of you will identify yourself 


for the record.  


Are you Mr. Maness?


MR. MANESS:  Yes, sir. 


THE COURT:  And counsel for the Defendant?


MR. WILLIAMS:  Bo Williams, Your Honor, for Gunter 


Heating & Air.  


THE COURT:  I believe this is the Defendant's motion; 


is that correct?


MR. WILLIAMS:  Yes, Your Honor, two motions.  We have a 


motion for summary judgment and motion to compel before the 


Court.  I think I will start with the motion for summary 


judgment and I will refer to the motion to compel, which I 


think will shorten or eliminate most of the time we have to 


deal with that because I think that plays into my motion for 


summary judgment as well.


THE COURT:  All right. 


MR. WILLIAMS:  May it please the Court.  This is, 


basically, I guess, a construction defect matter that 


involves Plaintiff, Mr. Maness, his home, at 305 Kilgore 


Farms Circle, which is in Simpsonville.  He filed an action 


on September 24th of 2021 that alleged that on September 


25th, 2018 there was some event in the downstairs portion of 
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his house that caused moisture at his HVAC returns and, in 


turn, caused a moisture situation into his ductwork and, as 


I understand it, insulation in his crawl space underneath 


the house.  


He made the claim through State Farm.  He, also, sued 


State Farm in this matter saying they acted in bad faith in, 


I guess, adjusting that claim.  He, also, sued Phoenix 


Insurance Company, which was the insurance company for my 


client.  That was, ultimately, dismissed.  This case has 


gone on -- Phil Reeves, ultimately, had this case, but from 


his retirement, I kind of took over in the spring on this 


matter.  


So State Farm resolved their action with Mr. Maness in 


June.  So now Gunter Heating & Air and Teddy Gunter are the 


only remaining parties.  Again, he appears to allege that 


somehow excess condensation or ductwork created the moisture 


situation in his house that caused him to make an insurance 


claim that State Farm opened in 2018.  And as part of that 


-- 


Let me back up a little bit.  Mr. Maness's home was 


constructed in 2005 by a company called Hogan Properties.  


And my client was the mechanical subcontractor for that job.  


THE COURT:  That was in 2005?


MR. WILLIAMS:  2005, yes, sir.  


Their work was -- my client's work was CO'd, approved 
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by the building code officials in December of 2005.  The 


house itself was, also -- the final inspection was approved 


in December of 2005.  So this event that he's alleging 


occurred 13 years after that.  


My motion, Your Honor, is based upon the statute of 


repose, which in South Carolina, the effective one would be 


right years.  It's, also, based on statute of limitations, 


the right to cure and what we believe is the lack of 


credible expert testimony.  


As mentioned, I filed, also, a motion to compel.  Your 


Honor, that motion was filed in the spring.  I'm going to 


bring that up and refer to it because I think it's important 


to note what we did not get and then what we were able to 


discover on our own outside of Mr. Maness's discovery 


responses.  


He finally in, I believe, May provided us some 


discovery responses.  I sent him two deficiency letters 


about those responses.  I think those are marked as Exhibit 


B to my motion.  And by the way, Your Honor, I've got copies 


of all the exhibits if Your Honor needs them.  They were 


filed with the court on Friday.


THE COURT:  Yeah, I've read them all.  I've read the 


file.  


MR. WILLIAMS:  I sent these deficiency letters, but I 


didn't get any response to that.  That's important, Your 
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Honor, because as I mentioned, from the outset of this case 


and going back to when this happened in 2018, at some point, 


an inspector -- an engineer named Jeff Jayco with EDT in 


Columbia came and inspected the house.  He inspected the 


house back in, I believe, March of 2019.  


And what struck us about that inspection -- and there 


are pictures included in Mr. Jayco's report.  Your Honor, 


I've got copies.  Those are in my -- Mr. Jayco's report is 


filed with the Court, but I've got a colored copy.  Mr. 


Jayco noted that there are multiple tears in the ductwork.  


Those are figures 19, 21, 23 of his report, which is what 


you see here in these colored pictures and what I filed with 


the Court.  He, ultimately, said those tears might 


contribute to excess condensation.  


Later in 2024, Mr. Jayco provided an affidavit that's, 


also, one of my exhibits that said, you know, the Greenville 


County building code would never approve ductwork that 


looked like this upon installation.  That wouldn't pass 


muster.  


So Mr. Jayco was inspecting this house nearly 14 years 


after my client did their work.  And I think, Your Honor, 


that speaks to this overall theme of why the statute of 


repose exist.  You know, this case, I believe, illustrates 


why the statute of repose is so important.  When people live 


in a house, things happen and, you know, things get messed 
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up.  Things were repaired.  We found out during this 


litigation that Mr. Maness actually replaced the upstairs 


HVAC unit for the house, which we didn't know until May of 


2024 when he told us that during the inspection of his 


house.  So that one, we didn't know.  


But going back to some of my exhibits, Your Honor, and 


back to the discovery issue, I asked for any evidence of 


other contractors doing work, any remedial work within the 


crawl space or anywhere in the house and, really, all I got 


was that he had refinished his hardwood floors downstairs, 


as I understand it, and that -- I think he gave me names of 


his pest control company and maybe somebody else.  


What we didn't find out, but were able to find out 


otherwise was that Mr. Maness actually sued Hogan Builders 


in a construction defect case in 2008.  And that file was 


made in the magistrate's court.  What is available in 


Greenville County is an exhibit to my motion.  You know, 


that alone listed eight specific findings.  And the 


attachment has the sworn testimony of the parties in a 


non-jury proceeding that went before the magistrate.  


Your Honor, and I'll mention the discovery rule later 


in my argument under the summary judgment standard, but I 


think that alone would be enough for the discovery rule to 


attach and say that at the latest, the statute of 


limitations for Mr. Maness would be 2011 to bring the suit.  
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Because we know he brought the suit in 2008 against Hogan 


Builders for construction defects.  


But what is even more pertinent is that the HVAC 


ductwork was a specific part of that prior filing.  The 


testimony in that case indicates that multiple people 


inspected the HVAC ductwork.  It was clean.  Jointly paid by 


Hogan Builders and by Mr. Maness.  And that was part of the 


finding by the Court.  


Mr. Hogan, actually, testified in that case and there 


was a finding that this was a quote, Energy Star system, 


which meant it had to actually be inspected and approved by 


a third party before Mr. Maness moved in or around the time 


he moved into the house.  So there is evidence of multiple 


inspections and some company servicing the ductwork back in, 


at the latest 2008.  So, Your Honor, therefore, the statute 


of limitations is missing [indiscernible] close to ten 


years.  


Getting back to the things we found out through this 


information, we were able to find out, also, that Mr. Maness 


made two water claims, water damage claims with his 


homeowner's carrier, State Farm, one in 2008 and one in 


2009.  And I've made documents related to those claims 


exhibits to the deposition as well, Your Honor.  And I've 


got, I believe, copies.  


The 2008 incident indicated there was some defect with 
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his dishwasher in his kitchen and that the -- there was a 


huge water claim, Your Honor.  They had to bring in two 


different water remediation, moisture remediation companies.  


One was Serv-Pro, the other was Paul David Restoration, 


which I think State Farm paid over $31,000, ultimately, as a 


result of that claim.  It's not clear if that payout was 


made directly to Mr. Maness or if some of that was made to 


these companies, like Paul Davis and Serv-Pro.  That was a 


huge case.  


The pictures I just showed you, Your Honor, it's kind 


of hard to see, but this is a huge file.  Bates number 455, 


which is a picture, there's a crack in the countertop, but, 


you know, I don't know if came when the kitchen countertops 


and cabinets were being removed so they could get access to 


the dishwasher, but that cracked countertop is something 


he's claiming in this case.  


If we move forward to Bates 457, we see the actual 


kitchen cabinets he's now saying have to be replaced because 


of this incident had been pulled out.  


If you move forward, Your Honor, to Bates 459 of the 


State Farm file, that's his kitchen and that's all of his 


kitchen cabinets and everything yanked out and we see water 


damage to his floor.  And, again, this appears to be in 2008 


based on the date of the State Farm file.  We see an open 


HVAC return in that picture.  
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Your Honor, I don't want to belabor that point, but 


just to point out that there we have evidence of number one, 


a moisture water damage claim, but number two, they're 


opening my client's scope of work.  As we get further into 


file, Your Honor, this is an exhibit, in addition to 


Serv-Pro and Paul Davis coming in to inspect the insulation 


and dry out everything, they removed 409 square feet of bad 


insulation due to moisture damage from the dishwasher leak.  


They removed 20 linear feet of ductwork, my client's work in 


2008, because of damage.  They removed -- at least, one 


register, they removed and replaced that because of damage 


from that loss.  Again, we see damage to the floor and the 


cabinets, all of which he's trying to claim in this case.  


I reference the second State Farm water damage claim, 


apparently, for an overflowing toilet in the upstairs where 


I think it was alleged that a child overflowed a toilet, 


water flowed downstairs to the floor, also, damage to a 


downstairs bedroom and bathroom.  Mr. Maness in this case 


appears to be claiming damage almost to the entirety of the 


downstairs of his house.  Again, Serv-Pro came out to dry 


out and dehumidify the house in that case.  


So, Your Honor, these incidents that we were not 


informed of, I think they're incredibly critical because 


they affected my client's work.  Again, this is exactly why 


the statute of repose exist and the discovery rule as well.  
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So just to kind of recap the issues with Hogan 


Builders, multiple complaints were made of the home, 


including specific claims about the HVAC work that was found 


in '08, so that statute of limitations, according to the 


[indiscernible] discovery rule would have been in 2011.  


Documents of that are attached as Exhibit E.  The claims 


made through State Farm showed that my client's work was 


modified in this claim, Your Honor.  


In 2018, at some point, State Farm got Serv-Pro to come 


back out to the house.  So now we have a third incident, an 


incident where moisture and remediation company is coming to 


the house to deal with some of the same areas.  It was only 


after that, as I mentioned, that Jeff Jayco came in and 


inspected the ductwork in March of 2019 and noted the tears 


and all these other things.  He's doing that after three 


different remediation -- four different -- three different 


remediation companies doing work four different times.  


Again, after a lawsuit was previously filed against Hogan 


Builders.  


Mr. Jayco mentioned in his affidavit that he did this 


June, I believe, that no county inspector would pass this 


mechanical work that showed the tears in the ductwork that 


this showed.  He, also, stated that there's no way looking 


at original work 14 years after it was done that he could 


opine if that work met the standards at the time in 2005 
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when it was done.  He, also, noted that the homeowner must 


perform routine inspections and maintenance of their HVAC 


system.  But other than changing his filters, you know, he 


really hasn't given us any documents relating to other 


maintenance he's done to the house.  


So, Your Honor, the statute of repose is really at play 


here.  In this case, the date from which he could file an 


action would have run December 12th, 2013, nearly eight 


years before.  Mr. Maness has filed a claim for simple 


negligence and that is against my client.  So the statute of 


repose bars that claim.  


I think the prior work that we just touched on from 


State Farm and prior claim against Hogan Builders, again, 


that's why the statute of repose exist because things happen 


in somebody's house and you can't possibly go back now 


almost 19 years and say it's the result of the work my 


client did. 


Again, we think statute of limitations is an issue, 


Your Honor, the discovery rule says that you have -- you 


would have or should've known this damage existed.  Not only 


did he file a construction defect suit against Hogan 


Builders, which we've provided in our filings, he 


specifically complained of the HVAC ductwork.  Apparently, 


had multiple people inspect that work and work on it, do a 


clean out of that.  Your Honor, I think the discovery rule 
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bars this.  


There's, also, the right to cure a statute.  Your 


Honor, Section 40-59-840, a claimant has to give a 


contractor 90 days to cure an alleged construction defect, 


and the statute is very specific about what a homeowner has 


to do.  They have to give a written notice to that 


contractor that describes with some certainty why that work 


is defective and give the contractor a right to come and 


cure it.  And a phone call doesn't do it.  You've got to 


provide written notice.  This has to be delivered personally 


or delivered by a certified mail, and that simply wasn't 


done here. 


With regard to the expert testimony, Your Honor, when I 


filed this, Mr. Maness had not really given us any expert 


opinions.  Mr. Jayco provided an expert affidavit saying 


that he couldn't possibly talk about any alleged defects in 


my client's work.  About three weeks ago, I got an e-mail 


from Mr. Maness with naming a new guy named Warren Maddox as 


an expert.  


I would just note for the record, that's coming about 


three years into the suit while this case is on a trial 


roster in a month.  And I would say that, you know, 


credibility of that really comes into question.  There's no 


indication in his report that he was put on notice of the 


prior action against Hogan Builders or any of these prior 
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water claims, and I didn't see where he commented on any of 


the tears in the ductwork, and I apologize if I missed that. 


I understand, Your Honor, that Mr. Maness has made a 


filing that -- where he tries to argue that the statute of 


repose doesn't apply.  He tries to argue that this is an 


appliance and, therefore, it doesn't fall under the statute 


of repose. 


This isn't a situation of Jeff Lynch delivering a 


refrigerator to somebody's house.  A mechanical 


subcontractor has to be licensed in the State of South 


Carolina.  Mr. Gunter's licensed, Your Honor.  I've got Mr. 


Gunter's licensure information here. 


Your Honor, would you like to see it?  


THE COURT:  Yeah.  


MR. WILLIAMS:  And again, that work required the 


building code inspection.  So I think, Your Honor, there's 


just no doubt that my client's work falls under the statue 


to repose. 


The other thing I think he tries to argue that 


Subsection 670 due to his now production of the Maddox 


opinion somehow makes the statute of repose unavailable.  


Well, he's alleged simple negligence, Your Honor, so that 


subsection doesn't apply.  


Additionally, Your Honor, the mere presence of expert 


testimony under simple negligence claim, he's provided that 
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eleven years after the statute of repose ran, so, Your 


Honor, I don't think that applies. 


In summary, Your Honor, I mean, we really think the 


statute of repose is clear here, that Mr. Maness is time 


barred from making these complaints.  That's why the statute 


of repose exists, for cases exactly like this. 


Additionally, the discovery rule, the right to cure 


bars the claims.  Thank you, Your Honor. 


THE COURT:  All right, Mr. Maness, let me hear from 


you. 


MR. MANESS:  Well, where to start?  Thank you.  I'll 


just -- okay, uh. 


Well, I think first of all, I would point out that this 


is -- it meets every legal definition of an appliance.  So 


first and foremost, it -- it does -- it does qualify as an 


appliance and that would -- that would -- that would 


disallow the statute of repose. 


THE COURT:  What exactly is the appliance? 


MR. MANESS:  The unit is the appliance along with the 


ductwork.  So the unit cannot operate without the ductwork.  


The ductwork cannot operate without the unit.  In fact, the 


entire thing could be moved.  It could be -- it could be 


separated from the floor and itself literally moved to a 


different house.  


There's a house down in that -- in a different section 
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of the neighborhood within an eighth of an inch, maybe a 


quarter of an inch at the most, is the exact same house.  So 


this entire unit and its ductwork could be moved.  It's 


possible, of course, it wouldn't really be done, but it 


could.  It's possible that that unit and its ductwork could 


be moved to that house.


So it's not a part of the structure.  So it is, it 


might enter, you know, a bit of a gray area, but it is 


certainly not part of the home structure.  And it has an 


expected life.  It's not an improvement to the home.  


Certainly makes it more livable, but it is -- it is not part 


of the permanent structure of that home.  


And it -- I should really start -- I should really 


start back.  This, you know, this multi-page response or 


narrative that counsel just went through wasn't presented to 


me until Tuesday.  He filed it on -- he filed it last Friday 


before Labor Day and then sent it to me in an e-mail.  It 


is, you know, many pages long here, then all the attachments 


which are, you know, many, many pages longer, which I -- of 


which I don't even -- I don't have copies as of yet.  


You know, I've hardly had time to review what's written 


here and what is this, you know, sounds like a fantastic 


story that he narrates.  Much of it is stretching and some 


of it -- much of it is just flat wrong.  I would 


respectfully say that Mr. Williams just doesn't know what 
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he's talking about.  


I feel like I need to -- I guess I would ask the Court, 


is it proper to receive all this just a few days?  His 


original motion for summary judgment was two pages, if I'm 


not mistaken, and it was, basically, saying there are no 


material facts here, while the original report from EDT 


right after this happened -- this happened in late 2018, it 


was discovered in September 2018.  


The report from their side when Mr. Jayco came to my 


house was withheld until we came right here and I finally 


got it on a motion to compel, which you ordered.  And it is 


exactly what he told me when he stood right in my house, 


that the primary root cause was the insufficient boot, 


insufficient boot insulation where the pipes come up to the 


floor and air leakage.  And he made no mention of the holes.  


Had he done that, we would have simply had a discussion that 


Serv-Pro made those holes and that these ducts were 


completely saturated.  My entire crawl space was like a 


rainforest.  Every linear foot of my ductwork -- 15 


registers in the lower level.  Every linear foot of that 


ductwork, it's all metal and it's wrapped, supposed to be 


properly wrapped, although now, we know that it was 


improperly wrapped after Mr. Maddox looked at it.  Every 


linear foot was like a sponge.  It was completely wet, 


dripping.  
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Serv-Pro had to put poles in the bottom of those ducts 


just to simply let the water out because there's a double 


vapor -- there's a -- it's lined on the inside of the -- up 


against the metal and it's, also, lined on the outside 


because it's out in the elements.  It's in the crawl space.  


Serve Pro -- and I witnessed this, I participated in this, 


of the opening up -- I'm just -- it was amazing to see all 


this water coming out of the bottom of the ductwork.  And 


this all started because it was improperly wrapped, it was 


improperly insulated up to the boots.  


THE COURT:  When was this when you saw the water coming 


out?  What year was that? 


MR. MANESS:  This was 2018. 


THE COURT:  Okay.


MR. MANESS:  So we had -- these -- all of this that 


he's trying to say, look over here, look over here, look 


what happened with Hogan Builders, these were cosmetic 


issues with the house.  We had -- I don't even -- this is 


part of what I don't have.  I don't have those records.  


This was maybe 16 years ago, I believe.  We'd been in the 


house just less than two years.  This is punch list stuff.  


Saying that I sued Hogan over the ductwork is absolutely 


false.  They left pieces of wood -- if you were to lift up 


the registers, you walked on the floor and looked down in 


there, you could see bits of wood.  That's all I asked them 
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to get out.  


We never had the multiple people inspecting and doing 


things with the ductwork.  The only person to touch that 


ductwork after we took possession of the house, despite what 


he has said was apparently done in 2008, the only person to 


touch that ductwork and do anything with it was Gunter.  


Gunter came back and replaced a small -- they did this in 


2009.  It's just right about the time that I had the action 


against Hogan for these other things.  They replaced a small 


section of the ductwork that had a pack of crackers that you 


could see, this goes along with the bits of wood.  


THE COURT:  When was this?


MR. MANESS:  This was in 2009.  So he's taking this 


small claims action where Hogan had to repair -- we had a 


rear door that kind of became delaminated, doesn't have 


anything to do with this.  We had deck railing that was 


warped and some other issues with the deck, has nothing to 


do with this.  We had trash, wood debris, carpet fibers.  


When they put the carpet in, you can see it down in there.  


I vacuumed that out myself.  


So Mr. Hogan -- so we're talking about all this that 


these are -- some of these are facts.  Some of these are 


stretched truths.  Some of this is absolutely incorrect.  


But these are things that don't matter.  We had improperly 


wrapped ductwork that it took 13 years to manifest.  And I 
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have two reports.  


I was planning to have Mr. Jayco as my witness until 


Mr. Williams pulled Mr. Jayco aside once they finally had to 


give over the report, now, it does call out the holes, but 


what Mr. Williams leaves out is there's several pictures in 


here where he pulls out the duct boots.  This is right where 


it comes up to the bottom of the floor.  And this is exactly 


what that man told me.  When I ask what is the root cause of 


all this, the very first thing he said was they didn't 


insulate the boots properly, and you have air leakage at 


those boots.  He caught -- he has -- I don't know exactly 


how many he called out here, several.  So we have 15 of 


these boots.  


You know, I feel like I have to jump back and this -- 


you know, Mr. Williams, I have three pages of -- three pages 


of things I have to respond to.  And forgive me, my 


presentation is not all that good, polished.  So we had a 


dishwasher leak.  They had to pull some planks, they had to 


remove the cabinets.  They put everything back like it was.  


They cracked the granite, so they had to put in new granite.  


That's pretty typical.  So all this was put back exactly 


like it was.  They refinished the floors.  


They did not, they absolutely did not remove 400 feet 


of bad insulation.  There was -- it just didn't even, it 


didn't even involve the sub floor.  It didn't, it didn't go 
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into the crawl space.  This was on the top surface.  This 


was a top down.  This was the leak from the dishwasher.  


State Farm, State Farm subrogated that.  Every bit of it, 


from my understanding, had to be paid by Frigidaire.  We 


were out of the house for a couple of months or whatever it 


was.  We had to change contractors.  


So the only people that really have done anything under 


there are -- I'm jumping around a little bit, I apologize.  


We had Serv-Pro underneath, and I've disclosed that.  We had 


Compass Pest Control underneath the house.  That's -- we 


disclose that.  So the only thing Serv-Pro did that first 


time or the -- from the dishwasher leak, they replaced 


hardwood.  They replaced right under the dishwasher where it 


leaked.  And they refinished the floors and then they just 


put it back.  


So they did not replace 20 linear feet of Gunter's 


work.  No one, no one and I have proof of that.  I have 


pictures.  You can look at the pictures that he's filed 


here.  And then you can look at pictures I have.  In fact, 


that very picture you're looking at right there.  


So if you take that picture right there and you put it 


right up beside the picture that was taken in 2008 when we 


had this dishwasher leak, they match exactly.  So here's the 


picture from 2008 when there was a dishwasher leak of the 


very boot of the very piece of ductwork that -- this is 
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probably -- under these cabinets are the worst.  We should 


all go see.  With due respect, again, we should -- I want 


everyone -- and I'm praying that this goes to jury.  I want 


everyone to see what happened to our house.  


It is a -- it should be a crime.  It should be a crime 


what happened to our house.  Once Mr. Maddox got under there 


and did his inspection, he pulled more and more and more 


insulation.  So that mold -- we have mold underneath our 


floors.  We're getting -- what did he say in his report?  I 


think it's so many cubic feet of crawl space air into our 


home.  I have a 21-year-old that in the middle of all this 


developed asthma.


THE COURT:  This house was built when, 2005?


MR. MANESS:  2005, yes sir.  So these -- this -- all 


this that he's laying out, this, you know, that would 


trigger the discovery rule, absolutely not.  This was an 


isolated dishwasher leak that affected, you know, just a 


small area.  I think they did have to replace some planks 


right around the -- you know, these hardwoods run underneath 


the cabinet.  The dishwasher sits right on the hardwood, 


which is not ideal, but anyway.  So none of that we're 


talking about separated by, you know, an entire living area.  


This was a -- what happened as a part of this action 


was a bottom up.  This ductwork started sweating because 


it's in the crawl space.  And because mostly, sir, because 
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it was improperly wrapped and improperly insulated.  We have 


data.  We have to -- we have Mr. Jayco's report.  We have 


Mr. Maddox's report.  It's very clear that it was -- 


especially with the Maddox report, Maddox agrees with Jayco 


and he, also, calls out the insulation being wrapped too 


tight around all the ductwork.  Not just around the boots, 


certainly, the boots weren't insulated properly, but the 


larger runs are not wrapped properly.  


And this is -- you know, we really need to speak to the 


building officials.  I have spoken to them and you should, 


too.  Because we need to ask the question that I asked them.  


Do you measure the thickness -- we're supposed to have R8.  


Do you measure the thickness of that wrap?  And the answer 


is no, they don't.  They don't -- they do not -- they do not 


destructively go in there and start measuring thickness of 


this insulation that's wrapped on the larger runs.  They 


visually looked at it.  I suppose they looked at many other 


things.  


And this is an area, you know, I don't need to 


speculate as to what they do, but Mr. Maddox is a -- he's 


been doing this a long time.  His specialty is heating and 


air.  And it isn't -- he put this in his report that they 


can and have and do pass things that don't -- that do not 


meet the code.  In this case, he's called out the code that 


they were in violation of.
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THE COURT:  Let's just assume all the defects and 


issues there.  As far as the statute of repose -- you're 


familiar with that, I assume?  


MR. MANESS:  Yes, sir. 


THE COURT:  Is the argument against that, it's an 


appliance?  Is there any other --


MR. MANESS:  Certainly, the discovery rule. 


THE COURT:  Well, the statute of repose is just a 


straight eight years.  Do you understand that?  There's a 


different in the statute of repose and the statute of 


limitations.  


MR. MANESS:  Right, the statute of limitations would be 


three years after discovery. 


THE COURT:  That's right.  The statute of repose would 


be eight years.  So on the statute of repose, as I 


understand the argument is it's an appliance and, therefore, 


doesn't fall under the statute of repose; is that correct?


MR. MANESS:  Well, as I put in my response, the statute 


of repose doesn't apply for the -- I have, at least, three 


reasons.  One that's it's an appliance, as we discussed.  


This is on page two of my response.  Then there are, also, 


two more very distinct and independent instances which are 


true and apply here.  And that's what -- that's where the 


statute of repose may not be used as a defense.  And the 


discovery rule -- and that if it is hidden -- by its nature, 


ROA 302







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


25


if it's hidden, which this most certainly is, you would have 


to go into the crawl space and start pulling down the 


flooring insulation to be able to start seeing this.  


So this ductwork started sweating at some point.  It 


never manifests itself until 2018 when it got saturated up 


to the point where it affected the floors.  When it affected 


the floors, the floors buckled.  That's when we noticed it.  


That's when we discovered it.  That's when we filed the 


action -- rather, that's when I filed the claim.  So the 


date of discovery was September 5th, 2018, which is 13.  It 


took 13 years of cycling.  It took 13 years for this to get 


to the point where anybody knew it was there.  


And so Section 670 calls out -- I'm trying to find, I'm 


sorry.  So by its nature -- so it's at the bottom of page 


three and I pasted the -- I pasted that section of law, 


about a page and a half, I think, into my response that was 


filed 12 -- 11 or 12 days ago, whatever that was.  By its 


nature, not discoverable and exercise reasonable diligence 


at the time of this occurrence.  And toxic -- where is it?  


Go to the next page.  So, certainly it was hidden, but I 


guess that, you know, I would -- 


THE COURT:  So you discovered it on September the 5th 


of 2018?


MR. MANESS:  September 25th?  


THE COURT:  The 25th?
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MR. MANESS:  Yes.  


THE COURT:  All right. 


MR. MANESS:  And we could I -- let me -- so everything 


that Mr. Williams discussed about prior things with Hogan, 


these are punch-list-type items.  There were a few.  We had 


some issues with the brick, issues with the front door.  


He -- I don't know if he discussed that.  This is scratched 


glass where the painter scratched the glass, which we 


remedied that, the door remained.  Now the door saw so much 


moisture right underneath the hinge side, it pushed up on 


the whole door frame, so it pushed the whole door frame over 


to one side.  


And, you know, the -- all this discussion about who 


again -- you know, the issue about the construction defects, 


issues with the ductwork and all that, it has absolutely 


nothing to do with what these -- what both of these 


inspectors found.  No one has touched that ductwork until 


these guys got in there and inspected it.  Going back, it 


was work that was done really up above.  They did nothing 


that -- that duct boot that's right under that kitchen 


cabinet, nothing was done to it.  The pictures match 


exactly.  


But I think really even more poorly than that, it -- 


this -- these were issues in the -- you know, the upper 


level, this all came in uniformity, all the registers and we 
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were talking about areas that are removed by, you know, 30 


feet, 40 feet, whatever it would be from where this 


dishwasher leak happened many years prior.  And you can see 


the same thing in our bathroom cabinet.  Two bathroom 


cabinets at each end of the house match the kitchen cabinet 


where it was, also, worse.  Then around every single 


register surrounding the lower level all had the hallmarks 


of this leaky, you know, cold air coming down onto the 


metal, poorly insulated metal, and then it got worse year 


over year over year.  And finally, after 13 years, it got 


bad enough to actually present itself.  


So, certainly -- so if you get -- jumping back to the 


statute of repose, I would say first and foremost, it 


doesn't apply.  It is an appliance, it uses a refrigerant 


and in this case, natural gas.  It is not part of this home 


structure.  So I believe as I read it, and as I've seen, I 


don't -- I should -- if I was a better attorney -- if I had 


an attorney and I knew how to do research, I'm sure I could 


find cases.  But still, on a practical level, it is not -- 


what I can say and point out to the Court with respect that 


it is not part of the home structure.  


If -- another part is negligence, recklessness.  If 


that is not -- in the scope of what they do, if this isn't 


recklessness or gross negligence, what would be?  If we're 


gonna -- you know, because I made one-syllable word, so if 
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I'd said gross in front of negligence, then, you know, we, 


you know, then we'd have to hear all this evidence, and I'd 


have to prove that.  So he seems to be saying that because I 


didn't say gross negligence, well, then that's -- then, you 


know, this is all done with.  I respectfully disagree.  


I would say, I think -- you know, I think a jury needs 


to hear this.  The discovery rule, should have known, could 


have known, how -- you know, if it's, if it is, if it's out 


of our living area.  We have -- we have had Compass Pest 


Control almost since the entire time we've been there.  They 


go in there every single -- it's quarterly -- or was, we 


have a different pest control company now, but they go in 


there, they open the vents -- they close the vents in the 


fall and winter, and the spring, they open up the vents.


They saw none of this.  Certainly, they're our eyes and ears 


on what's going on in the crawl space.  And they saw none of 


this.  


In fact, they were there just before, and I'll get to 


this in a minute, when Gunter came, when Gunter was notified 


of this -- right after discovery, Gunter was notified.  They 


were there just a few weeks and we can look back at that.  


So they were just there.  Even then, very close proximity to 


our discovering it up in the living area, they didn't see 


that then.  He went in -- he -- he -- I mean, they go into 


the crawl space every time.  
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So then I would -- I have in my notes here, again, 


multiple people inspected this ductwork.  And I think that 


that counters his point of could have known, should have 


known.  Absolutely not.  I totally disagree.  Multiple 


people did not, have never inspected our ductwork.  The only 


people to inspect the ductwork arguably were themselves, 


Gunter.  They had our maintenance contract.  


My wife reminded me of this in the middle of all this.  


Yeah, we paid Gunter for a few years to do our HVAC 


maintenance.  Did they go in and, you know, start pulling 


down insulation and look under the floor?  No, they checked 


the freon.  They checked the airflow.  They checked the 


vents.  They do any number of things.  They don't go 


underneath there and start poking around under our floors 


and look for mold.  You know, they don't -- they don't go 


and pull down insulation.  No one does that in my view.  


But to tell the Court that multiple people inspected 


the ductwork, you know, multiple 


other entities affected his client's work.  That's 


absolutely not the case.  Let's get the facts on the table.  


I mean, these are -- he -- again, I just got all this on 


Tuesday.  I'm doing the best I can here.  


So the right to cure, he says -- you know, Gunter was 


one of the very first phone calls that -- I'm quite -- I'm 


quite sure I called Gunter before I even called my own 
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insurance company, Your Honor.  I have my phone records 


right here.  And Mr. Gunter, I don't believe -- I believe 


we're in agreement here.  He came to my house the very next 


day.  So he was there on the 26th or maybe even the 


afternoon of the 25th.  He was there.  I've got the phone 


records of my call with him that lasted 20 minutes.  


Then he came into our crawl space unbeknownst to me.  I 


was not there.  No one was there.  He came in.  I don't -- 


he closed all our foundation vents.  He closed every single 


one of them, and he told me did.  And his response to this 


being notified was, well, we're getting close to October, 


ductwork sweat sometimes.  You take a glass of iced tea out 


there, you put it out in that weather, it's gonna sweat.  


And when you start running that heat, nothing -- you're 


never even gonna know this happened.  


So after -- this is when he called me the next day 


after he visited.  So he saw it, he came in, he inspected 


it.  He, you know, had it -- had his run of the house, 


essentially, except for the living area because no one was 


there.  And his response the very next day after that 


conversation, he gave me his insurance, he said, go ahead 


and file a claim.  He gave me his insurance information with 


Phoenix.  How else would I've ever gotten that?  And that 


was his -- his response was, well, it does this every once 


in a while.  And I -- I -- I mean, this was several years 
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ago, pointed out all the damage to the, you know, buckled 


floors throughout our house.  So he said go ahead and file a 


claim.  So that's what I did.  


That was -- so right to cure, does that, does that kick 


us out of court?  I think the way I read it, we would pause 


the proceedings until they're given a chance to inspect and 


repair this.  Is that really gonna happen at this point?  I 


don't believe so.  But I respectfully plead, you know, don't 


let this kick us out of court.  We need to get the facts.  


You know, we have absolute terrible damage for our home.  


He goes on about expert witnesses as if I shouldn't be 


allowed to have my expert witness.  He's had his -- you 


know, his expert witness.  The very first one, that's enough 


evidence.  I was going with him.  I was going with his 


report as my evidence until Mr. Williams apparently pulled 


him aside -- and I don't have the affidavit right in front 


of me -- and had Mr. Jayco sort of change his story a little 


bit to tailor how he wants to present it as in, well, we 


have these holes.  Well, in 13 years -- after 13 years 


removed from the installation, you know, he can't attribute 


this.  


You know, he's got several points in his affidavit that 


sort of try to make a turn, but it -- his report is what it 


is, and these defects that he found and that Mr. Maddox 


found are -- they -- you know, we data to back it up and 
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that data is all the wetness that presented itself in the 


way that it did.  You know, it goes right along with what 


they found.  And, you know, trying to say that this is, you 


know, 13 years removed, what's happened to all this.  No 


one's done anything with this ductwork.  


My original belief is what my heating and air friend 


told me.  And we have his letter.  I didn't really use it 


because, you know, we have the EDT report, we have the other 


report.  He believed, and in my belief very early on -- and 


I'm about to wrap this up.  I'm going on almost as much as 


Mr. Williams did -- was that it was an airflow problem.  


There was an insufficient return.  So that was my belief.  


So I heard the word credit.  I heard the word lack of 


credibility.  And I may -- you know, I'm sort of focused on 


that, credibility.  You know, my credibility.  I don't know 


exactly what he was talking about.  But, you know, I had no 


idea.  No one -- actually, we could look back at all my 


e-mails, all the documentation, all my written -- everything 


written to Mr. Gunter's insurance company, everything to 


State Farm was that this was an airflow issue, that it was 


starving for return air.  That is where you would have the 


filters.  So there wasn't enough return air going to the 


unit so it caused the air to move slowly and, something 


along those lines.  And that was one of the first things Mr. 


Jayco checked, if it's got sufficient return.  Then Mr. 
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Maddox agreed with that in part.  


So improper insulation and leaking -- and leaking, 


leaking boots, right -- just under the -- just under the 


surface of the floor, that was, that was news to me.  But I 


think that certainly the two reports together nail it and 


it's a -- it's an absolute factual case.  We've got a lot of 


facts around this, we did in the very beginning.  And now, 


certainly, with Mr. Maddox's report, you know, I think we, I 


think we really need to be able to proceed and get this 


heard. 


THE COURT:  All right.  Thank you, sir.


Anything in response?  


MR. WILLIAMS:  Briefly, Your Honor.  Just to respond to 


Mr. Maness's arguments about the appliance issue, I believe 


there's a concrete pad behind his house where his HVAC units 


are bolted down.  The ductwork is literally strapped to the 


underside of the sub flooring and the crawl space and then 


portions of it have to run up behind walls.  So you would 


have to tear out a drywall to try and replace that ductwork.


It's clearly a fixture.  


To say that it's not, doesn't apply, though, because it 


has a shelf life.  Yeah, the ductwork, depending on if you 


read Trane or whoever, they say, you know, 15 to 25 years, 


depending on location and other things.  This is -- you're 


in the southeast.  It's a fairly high humidity area, so a 
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lot of folks say 15 years.  We're certainly at the end of 


that lifespan for these units.  But, you know, a roof, you 


replace the shingles on a roof, and that's clearly something 


that's gonna be part of original construction and it had to 


be approved by local building codes, Your Honor, and our 


guy.  So I believe what the statute of repose is reflecting 


is if you have a refrigerator installed or something like 


that.  That's what doesn't apply.  


A couple of other things, Your Honor, the State Farm 


file, there is in the color pictures I presented on Bates 


stamp number 507, we see in this -- taken apparently in 


2008, we see the sub flooring, which shows a huge water 


stain.  And it appears to be ductwork, which is wrapped and 


then abutting the underside of the sub flooring.


that is the HVAC ductwork.  It's not sagging.  It's not 


torn.  It doesn't look like it looked in Mr. Jayco's report 


in limited spots, but that's clearly, Your Honor, moisture 


on the underside of the sub flooring.  Who knows what it did 


to get into my client's work?  And that's -- you know, those 


are pictures from ten years before this incident and eleven 


years before Mr. Jayco was able to inspect it.  


He talked about Mr. Jayco, I'll let Mr. Jayco's 


affidavit speak for itself.  I will say that in his initial 


report, he made a specific finding that he tested the 


airflow of the units and it passed.  It was adequate.  He 
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noted that they were tears and the ductwork and that there 


were some portions sagging.  Who knows why that happened?  


But again, we know his inspection occurred 14 years after 


installation and after a significant water event that 


affected the sub flooring.  


Mr. Maness argued that no repairs were made.  Well, 


Your Honor, I made the State Farm file part of this exhibit.  


And by the way, Mr. Maness has all these documents.  They 


were produced by State Farm in discovery.  But there are 


specific line items showing the linear feet that was called 


for to be replaced.  Now, whether Mr. Maness hired his own 


contractor that, ultimately, didn't do that, I don't know, 


but State Farm absolutely called for those items to be 


replaced.  If they were damaged and not replaced, then 


that's even greater argument as to why this should be 


kicked.  


The discovery, you'll hear, Your Honor, Mr. Maness 


argued that these were basic punch list standards.  The 


document I filed from that 2008 action, there's a long -- 


Exhibit 2, the South Carolina Residential Construction 


Standard.  There's a document that goes on for pages where 


they go through picky point after point after point of 


problems that Mr. Maness has with the house.  


In a trial -- in the order the magistrate found that in 


a trial Mr. Maness presented testimony and exhibits claiming 
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defects in the following areas, the front door, the rear 


patio door, the garage door, the driveway, deck railing and 


steps, front porch steps, kitchen, plumbing and fixtures and 


ductwork.  He, also, offered photographs.  Mr. Maness -- and 


this is in the file, Your Honor, in Exhibit E, he put his 


Exhibit 13, was molded food and trash in the air duct.  


Again, Mr. Hogan testified that that went through multiple 


inspections and cleanings and he still made a claim about 


it.  


So, Your Honor, again, you know, had that -- had that 


earlier case just been for construction defects on the 


house, I think the discovery rule would apply in 2011.  At 


the latest, would be when he had to file suit against my 


client, but, specifically, with the ductwork.  


Lastly, Your Honor, we can only go by Mr. Maness's 


pleading, which I think is my Exhibit 1, this case -- and 


this is a case of simple negligence.


Thank you, Your Honor. 


THE COURT:  All right.  Thank you both.  I will take a 


look at it -- I've read it already, but I will take a look 


at it and consider your arguments and I will let you know of 


my decision. 


Thank you both. 


MR. WILLIAMS:  Thank you, Your Honor.  


THE COURT:  Let's go back on, there's a second motion, 
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a motion to compel.  


MR. WILLIAMS:  Yes sir.  I'll be very brief.  I 


provided the motion to compel and that is before the Court.  


I went through and provided several letters -- two letters, 


deficiency letters to Mr. Maness.  He said he didn't have 


them.  Recently, I resent them to him via e-mail.  Those are 


part of my motion for summary judgment.  I've got a separate 


copy of that, Your Honor, if you'd like to have it for this.  


THE COURT:  Yeah, I've got what's been filed. 


MR. WILLIAMS:  Okay.  I'll let those speak for 


themselves, Your Honor.  There are multiple deficiencies.  


His responses were months and months late.  When he did 


finally, he objected to the scope of what I was asking for. 


But one of the frustrating things, Your Honor, is on 


our own we discovered these other water losses and prior 


lawsuits about the house that were never disclosed to us.  


He did mention at one point that he said he told us about 


Serv-Pro.  He identified Serv-Pro only as part of this claim 


when State Farm and this claim brought Serv-Pro in to dry 


out the house.  He never identified Serv-Pro in the context 


of coming into the two prior water claims, again, in order 


to identify Hogan Builders.  


And that's just what we found, Your Honor.  We don't 


know what else might have happened to this house that might 


have affected my client's work because he hasn't produced 
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anything about it.  


But again, I'll let those -- my motion and our 


deficiency letters speak to -- 


THE COURT:  Mr. Maness, I'll let you respond.  Let me 


hear from you.  


MR. MANESS:  So did the deficiency letters months and 


months late, really, deficiency letters he, you know, 


outside the context of all our e-mails back and forth, 


everything he wanted me to see.  It was an e-mail.  All our 


e-mail chain back and forth about the interrogatories.  I 


said, here are my answers.  


So a week or so later, apparently, he, outside of all 


that sends me a single paper letter with nothing else.  No 


e-mail saying, you're deficient on it, we need further 


clarification.  It'd be easy to further clarify -- well, at 


this point, I've got Mr. Maddox to add as an expert witness.  


I've got -- but, you know, I would stand behind my answers.  


This -- you know, some of these questions had 20 separate 


parts to them.  But sure, if there's further things we need 


to discuss.  


And these prior -- you know, the prior water losses 


that were talked about.  State Farm is well aware of all 


this.  I realize we're not talking about State Farm here, 


we're talking about Gunter, but they -- we were all in a 


deposition together way before Mr. Williams came in, came on 
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the scene.  And in fact, in our home inspection, when was 


this, June, Mr. Williams was there, State Farm was there, 


the adjuster was there.  They knew very well that we had a 


dishwasher leak.  We talked about it openly.  Mr. Williams 


was there.  Perhaps, you weren't paying attention.  But 


regardless, if there -- we could certainly have a discussion 


about what else he really needs to know.  I'd like to focus 


on facts that matter.


Thank you. 


THE COURT:  All right.  Thank you.  
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