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STATEMENT OF ISSUES ON APPEAL

1. DID THE CIRCUIT COURT ERR IN FAILING TO RECOGNIZE AND ADDRESS THE
ZBOA’S LACK OF AUTHORITY TO GRANT THE SPECIAL EXCEPTION WHEN THE
PROJECT FAILS TO COMPLY WITH THE MANDATORY LARGE FOOTPRINT
BUILDING STANDARDS UNDER BEAUFORT CODE § 4.5.10?

I1. DID THE CIRCUIT COURT ERR IN APPLYING AN INCORRECT STANDARD OF
REVIEW BY TREATING QUESTIONS OF LAW AND MANDATORY LOCAL
ORDINANCE COMPLIANCE AS FACTUAL DETERMINATIONS ENTITLED TO
DEFERENCE?

I11. DID THE CIRCUIT COURT ERR IN FINDING SUBSTANTIAL EVIDENCE
SUPPORTED THE ZBOA’S DECISION WHEN THE RECORD DEMONSTRATES THE
PROJECT FAILS TO MEET THE REQUIRED SPECIAL EXCEPTION CRITERIA?

STATEMENT OF THE CASE

This is an appeal from a March 5, 2025, order of the circuit court denying the Appellants'
petition to appeal a decision made by the City of Beaufort Zoning Board of Appeals ("ZBOA") (R.pp.
004-024). The ZBOA granted a Special Exception to Respondent 303 Associates, LLC on August 9,
2021, allowing construction of a building with frontage exceeding 100 feet in the Beaufort Historic
District, which violates mandatory zoning requirements. (R. pp. 293, 329)

The circuit court denied Appellants' petition for appeal in a Form 4 Order dated August 29,
2023. After Appellants' Motion to Reconsider, the trial court issued a comprehensive Order on March
5, 2025, once again denying the appeal on the merits.

STANDARD OF REVIEW

In reviewing a decision by a board of architectural review, the circuit court should act when
the board abuses its discretion by committing errors of law or bases its decision on findings of fact
that are not supported by the evidence. Blind Tiger, LLC v. City of Charleston, 366 S.C. 182, 185, 621
S.E.2d 361, 362 (Ct. App. 2005), citing Gurganions v. City of Beanfort, 317 S.C. 481, 486, 454 S.E.2d 912,
915 (Ct. App. 1995). Furthermore, the appellate court’s standard of review of a board

of architectural review's decision is the same as that of the trial court. Blind Tiger, LLC, 621 S.E. 2d





at 362, citing Fairfield Ocean Ridge, Inc. v. Town of Edisto Beach, 294 S.C. 475, 479-80, 366 S.E.2d 15, 18

(Ct. App. 1988) (holding the appellate court will not reverse the circuit court's affirmance of the board

unless the board's findings of fact have no evidentiary support or the board commits an error of law).
FACTS

The Proposed Development

The proposed apartment development (“Project”) is a three-story, 27,000-square-foot mixed-
use building with 19 residential units and 4,000 square feet of commercial space at 211 Charles Street.
(R. p. 320). The building has a 132-foot frontage, which exceeds the 100-foot maximum allowed by
right in the T5-DC zoning district. (R. p. 320). The frontage is more than 30% over the maximum
permitted for downtown areas.

The project would replace a one-story 1947 A&P building and become "the single largest
building in downtown historic Beaufort." (R. p. 320). The site is located at the prominent corner of
Charles and Port Republic Streets, directly across from the George Parsons Elliott House (circa 1844)
and the Lucius Cuthbert House (circa 1810s). (R. p. 330).

Procedural History and Public Opposition

The Historic Review Board granted preliminary conceptual approval on February 10, 2021,
for a significantly different design. (R. p. 332). However, the design presented to the ZBOA included
"additions of balconies, shed roofing, porches, and a prominent projecting towet" not previously
approved. (R. p. 332).

Substantial public opposition was recorded, including a 13-page technical memorandum from
the Historic Beaufort Foundation stating "ZBOA must deny this project” (R. p. 331-343) and a

detailed objection letter from Appellants' counsel outlining legal issues. (R. p. 289-292).





The ZBOA Decision

On August 9, 2021, the ZBOA voted 3-2 to approve the Special Exception, with Chairman
Gibson and member Wood voting against it. (R. p. 329). The ZBOA did not issue any written findings
of fact or conclusions of law explaining its decision, although it did provide a written memo outlining

staff and Board conditions of approval.

ARGUMENTS

I. THE CIRCUIT COURT ERRED IN FAILING TO RECOGNIZE AND ADDRESS
THE ZBOA’S LACK OF AUTHORITY TO GRANT THE SPECIAL EXCEPTION
WHEN THE PROJECT FAILS TO COMPLY WITH THE MANDATORY LARGE
FOOTPRINT BUILDING STANDARDS UNDER BEAUFORT CODE § 4.5.10.
Most notably, the circuit court's 20-page Order entirely overlooks Appellants' main argument

that the project violates mandatory Large Footprint Building standards under Beaufort Code § 4.5.10.

Buildings exceeding 100 feet in frontage "shall comply with the Large Footprint Building standards
in Section 4.5.10." (R. p. 324). These standards include mandatory requirements, not discretionary
guidelines.

1. Parking Requirement: Section 4.5.10.B.7 mandates "a minimum of 75% of all parking shall be

located behind the primary building or a Liner Building." (R. p. 320).
2. Liner Building Requirements: Large Footprint Buildings require screening with Liner

Buildings unless specific exceptions apply. (R. p. 325-320).

The record shows that the project provides no on-site parking, instead relying on a separate
parking structure that was itself involved in litigation. (R. p. 320). This directly breaches the mandatory
75% on-site parking requirement.

Graham Trask specifically testified before the Board: "The Beaufort City Code says that a building

over 100 linear feet in the Historic District must follow the large footprint building code. Item 7 of





the large footprint building codes states specifically about parking. Parking locations specific to T4
and T'5, a minimum of 75 percent of all parking shall be located behind the primary building or a liner
building." (R. p. 164).

A zoning board does not have the authority to grant special exceptions for projects that do not
meet mandatory code requirements. The Court's deference to the ZBOA cannot resolve the board's
lack of jurisdiction to approve a non-compliant project.

II. THE CIRCUIT COURT ERRED IN APPLYING AN INCORRECT STANDARD
OF REVIEW BY TREATING QUESTIONS OF LAW AND MANDATORY LOCAL

ORDINANCE COMPLIANCE AS FACTUAL DETERMINATIONS ENTITLED
TO DEFERENCE.

The circuit court erroneously treated mandatory code compliance as a factual determination
entitled to deference, stating: "Every single one of these concerns is based on Petitioners' subjective
interpretation of what is or is not the right type of project for the area. Those are all factual
determinations. None are legal issues." (R. p. 012). This is legally incorrect. Whether a project complies
with mandatory zoning requirements is a question of law subject to de novo review, not a factual
determination.

The Circuit Court stated: "We give great deference to the decisions of those charged with
interpreting and applying local zoning ordinances." (R. p. 018). However, this deference does not
extend to violations of mandatory statutory requirements or clear legal standards. By treating all
challenges as "subjective interpretation,” the Circuit Court abdicated its responsibility to conduct a de
novo review of legal compliance. This fundamental error requires reversal.

III. THE CIRCUIT COURT ERRED IN FINDING SUBSTANTIAL EVIDENCE
SUPPORTED THE ZBOA’S DECISION WHEN THE RECORD

DEMONSTRATES THE PROJECT FAILS TO MEET THE REQUIRED
SPECIAL EXCEPTION CRITERIA.





The circuit court found "sufficient evidence to support the reasoning and decision of the ZBOA"
(R. p. 010), but it failed to perform a meaningful analysis of whether the evidence truly supported the
necessary findings. The circuit court relied on staff statements that the project "is compatible with
existing land uses" (R. p. 012), while ignoring evidence that contradicts this:
1. The project would become "the single largest building in downtown historic Beaufort" (R. p.
320).
2. The Historic Beaufort Foundation documented that the building is "2.5 times longer and a
story taller than the surrounding buildings" (R. p. 330).
3. Extensive citizen testimony opposed the project's size and compatibility (R. pp. 119-288).
The Circuit Court mistakenly relied on preliminary HRB approval of a different design, stating the
project "received conceptual approval by the HRB based on height, scale, mass" (R. p. 013). However,
the record shows:
1. The design presented to the ZBOA was "not the same designs that were submitted to the
HRB" (R. p. 332),
2. "The designs and ultimately the massing and 3-Dimensional form of the structure...have been
significantly altered" (R. p. 332), and
3. The ZBOA based its claims on mischaracterizations regarding HRB's approval of the current
design.
Finally, the Circuit Court accepted staff conclusions about master plan compliance without
examining contrary evidence in the record, including:
1. Terry Murray's testimony that staff mischaracterized the Civic Master Plan (R. p. 216-219).
2. The Historic Beaufort Foundation's detailed analysis, showing violations of the Beaufort
Preservation Manual (R. pp. 334-335).

3. National Park Service concerns about threats to the Historic Landmark District (R. p. 168).





The Circuit Court overlooked record evidence that even ZBOA Chairman Gibson could not
identify a justification for the special exception, stating: "I can't figure out what the thing is here that's
keeping the -- keeping them from just designing a building that's compliant with the Code other than
the fact that they don't want to." (R. pp. 247-248). When asked about alternative compliant designs,
the applicant's counsel stated: "I'm not aware of it." (R. p. 159). This exchange demonstrates the lack
of evidence supporting the necessity for the exception, which the Circuit Court failed to address.

CONCLUSION

The Circuit Court made several reversible errors in upholding the ZBOA's decision.

1. Failure to address the project's non-compliance with mandatory Large Footprint Building
standards,

2. Incorrect application of the standard of review by treating legal questions as factual
determinations, and

3. Insufficient analysis of whether substantial evidence supported the necessary special exception

criteria.

The proposed 132-foot frontage building would become the largest structure in downtown
historic Beaufort, violating mandatory zoning requirements and threatening the character of the
National Historic Landmark District. The ZBOA lacked the authority to approve a project that fails
to comply with mandatory code requirements, regardless of policy arguments about compatibility.

For these reasons, Appellants respectfully request that this Court reverse the Circuit Court's Order
and either (1) order the entry of judgment denying the Special Exception, or (2) remand with
instructions that the ZBOA cannot approve any special exception until the project complies with all

mandatory Large Footprint Building standards.
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INTRODUCTION

Respondents fundamentally misunderstand the scope and limits of Special Exception
authority. Their brief conflates two separate concepts: (1) the power to permit uses that need individual
review, and (2) the power to waive mandatory development standards. The ZBOA has the first but
not the second. Respondents' argument that "the very purpose of a Special Exception is to allow
exceptions to otherwise mandatory provisions" (Resp. Br. at 10) would make every mandatory
standard in the Beaufort Code meaningless.

ARGUMENT

I. RESPONDENTS FAIL TO ADDRESS THE MANDATORY PARKING
REQUIREMENT

Respondents devote less than one paragraph to Appellants' main argument—that the project
violates Beaufort Code § 4.5.10.B.7, which requires that "a minimum of 75% of all parking shall be
located behind the primary building or a Liner Building." Their only response is that this challenge is
"circular reasoning" and that "the very purpose of a Special Exception is to allow exceptions to
otherwise mandatory provisions." (Resp. Br. at 10).

This response is flawed for three reasons.

First, Special Exception permits allow uses on a case-by-case basis after individual review—
they do not provide blanket authority to bypass development standards. The Beaufort Code
distinguishes between permitted uses (which may be granted by a Special Exception) and development
standards (which are mandatory). See Beaufort Code § 9.13.1 (Special Exceptions apply to "proposed
land uses" requiring review of "location, design, and configuration"). The parking requirement is a
development standard, not a use restriction.

Second, if Special Exceptions could waive any "mandatory" provision, the term "mandatory"

would lose its meaning. Every zoning code includes both discretionary standards (subject to variance





or exception) and mandatory requirements. Respondents cite no authority supporting their claim that
a Special Exception can supersede explicit mandatory language.

Third, Graham Trask's testimony before the ZBOA directly addressed this issue, stating: "The
Beaufort City Code says that a building over 100 linear feet in the Historic District must follow the
large footprint building code. Item 7 of the large footprint building codes states specifically about
parking." (R. p. 164, lines 15-21). The ZBOA never addressed this mandatory requirement, and neither
does the Respondents' brief.

II. MANDATORY CODE COMPLIANCE IS A LEGAL QUESTION, NOT A

FACTUAL DETERMINATION

Respondents argue that the Circuit Court propetly applied the deferential "no evidence"
standard because "factual findings of the jury will not be disturbed unless no evidence reasonably
supports the jury's findings." (Resp. Br. at 3). This completely misses the point.

Appellants do not dispute the ZBOA's factual findings regarding parking location or quantity.
The undisputed fact is that the project has zero on-site parking. The legal question is whether a project
with no on-site parking can meet a code requirement that states "a minimum of 75% of all parking
shall be located behind the primary building."

This is a purely legal issue subject to de novo review. See Blind Tiger, ILC v. City of Charleston,
366 S.C. 182, 185, 621 S.E.2d 361, 362 (Ct. App. 2005) (reviewing board's legal conclusions de novo).
Respondents' attempt to recharacterize this legal issue as a factual determination entitled to deference
would insulate boards from any meaningful review of their legal conclusions.

III. THE CIRCUIT COURT'S ANALYSIS CONFIRMS IT APPLIED THE WRONG

STANDARD

The Circuit Court's Order shows it viewed mandatory code compliance as a subjective policy

decision rather than a legal obligation. The Court stated: "Every single one of these concerns is based





on Petitioners' subjective interpretation of what is or is not the right type of project for the area. Those
are all factual determinations. None are legal issues." (R. p. 012, lines 4-6).

But whether a project provides 75% on-site parking is not "subjective interpretation"—it is an
objective measurement. The Circuit Court's characterization of all zoning challenges as "factual

determinations" effectively eliminates judicial review of mandatory code provisions.

IV. RESPONDENTS' RELIANCE ON THE HRB APPROVAL IS MISPLACED

Respondents heavily rely on the HRB's conceptual approval of "height, scale, mass" to support
the ZBOA's compatibility conclusions. (Resp. Br. at 10-11). This argument fails for the following
reasons.

The HRB and ZBOA have distinct statutory roles and review different standards. HRB approval
of architectural design does not fulfill ZBOA's responsibility to verify compliance with zoning
regulations.

The record indicates that "the designs presented to the ZBOA were not the same designs that
were submitted to the HRB" and that "the massing and 3-Dimensional form of the structure...have
been significantly altered." (R. p. 332)

Even if the designs were identical, HRB approval of aesthetics cannot cure non-compliance with

mandatory parking requirements.

V. RESPONDENTS ABANDON ANY DEFENSE OF THE PARKING VIOLATION

Most tellingly, Respondents never argue that the project actually meets § 4.5.10.B.7's parking
requirement. They do not claim the project provides 75% on-site parking. They do not cite any part
of the Beaufort Code that authorizes off-site parking for Large Footprint Buildings. They simply

assert—without citation—that the ZBOA can grant exceptions to "mandatory" requirements.





This silence is decisive. The project admittedly breaches a mandatory code provision. The
ZBOA lacked the authority to approve a non-compliant project. The Circuit Court's contrary
conclusion was a legal error.

CONCLUSION

Respondents' brief confirms what Appellants argued eatlier: the project violates mandatory
Large Footprint Building standards, the ZBOA lacked authority to waive those standards, and the
Circuit Court used an incorrect standard of review by treating legal compliance as a factual
determination.

A zoning board cannot do through a Special Exception what it cannot do through a variance—
specifically, approve a project that does not meet mandatory development standards. Because the
project offers zero on-site parking in violation of the 75% requirement, the Special Exception must
be overturned.

Appellants respectfully request that this Court reverse the Circuit Court's Order and remand
with instructions to deny the Special Exception.

Respectfully submitted,

/s/ W. Andrew Gowder, Jr.
W. Andrew Gowder, Jr.
AUSTEN & GOWDER, LLC
1629 Meeting St Ste A
Chatleston, SC 29405

Phone: (843) 727-2229
andv(@austencowder.com

Counsel for Appellants

January 22, 2026
Chatleston, South Carolina
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