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STATEMENT OF THE CASE

z-Cook, was convicted of Murder, Attempted Armed Robbery, and

exington County Court of General Sessions' before the Honorable

‘O’Neill appeared on behalf of the Defendant. Nancy Gunter. Cote

pcarcd on behalf of the State. Appellant was sentenced- to

d of thirty (30) years for Murder; twenty (20) years for. Attempted

and fivg (5) years for Conspiracy.

ely Notice of Appeal. This brief follows.



STATEMENT OF THE ISSUE ON APPEAL

Was the Dcfetildant provided a fair trial when the prosecution withheld cell tower
site records of the Dcifcndam and co-conspirators until the day prior to the trial, withheld
i
additional testimqny o%f | co-conspirator explaining her role in the alleged conspiracy until
‘the closing of pré:etrial% motions, withheld a confession by a different co-conspirator:that he
|
was the triggerman in éh p alleged murder until the closing of pre-trial: motions; and-withheld

additional cellphone at;idﬁr,css records of the Defendant and co-conspirators unti} the second

day of trial? :




i STATEMENT O’FE'R'ELEV:ANT'-FACT_S

Defendant .Ro’defq iz Cook (hereinafter “Defendant™), was arrested and charged with
: A !
{
Murder, Attempicd Almhed Robbery, and Conspiracy. (Tr. April 8, p. 194, 1l 3:5). The

.essence of the State?s{c:sc was that, while Defendant was employed as the manager.of a
i

' . L/ _
‘McDonald’s located finy Batesburg-Leesville, he conspired’ with: his girlfriend, Tasha

=Matthews: cousin, Me,c%m ‘Miller; and friend, Angelo Tucker, forithem to come in and-rob:the
i A ,
store latc at night when Defendant was closing. (Tr. April 8, p. 191, 11 6-9). According to'the

. | .
State, -on the night oﬂ C?ctober 13, 2010, Defendant’s girlfriend, Tasha Matthews, .drove.
. ' X " N

Meon and ‘Angglo and dropped them off near the McDonalds around 11:30:p.m.. (Tr. April

8, p. 191, 1l 5-14). é’[)cfendant and co-employee, Willic Jennings (hereinafter “Mr.

t
i

Jennings”), were the oin]y employees remaining on duty at the time. (Tr. April 8, p: 191,
[110-14). According tc!; the State, when. Meon and Angelo arrived at the McDonald’s, Mr.
Jennings was outside tzkaing.odt the trash. (Tr. Aprl 8, p. 191, 11 1 0-.1-9). Meon and Angelo
attempted. to take M’r..é.lennings hostage and bring him back into the store. (Tr. April 8, p.

Iy, .
191, 11 15-19). While ofutside, a'struggle occurred and Mr. Jénnings. was shot and killed. (Tr.

|
April 8, p. 191,1 20-25:).

The specific facté relevant to the grounds for this appeal pertain 1o the “defense
counsel’s (hereinafier ‘»%‘.Mr. O’Neill”) pretrial motions for discovery materials. Specifically,
during pre-trial 'motior:m Mr. O'Neill renewed his Rule 5 Motion for any outst_apding‘
. discovery. (Tr. April SE, p- 63, 11 17-21). In response, the State specifically stated that they
had provided Mr. O’Niei I with new discovery the day prior to the trial and. that there was.
nothing beyond that. '('l'é_r. April 8, p. 63,11 22-25). That information related to-cell tower:site
information. from the c!el .phones of the Defendant-and the co-conspirators. (Tr. Ap’r?il 8. p

!

5




64,11 1-2. The S
Separate file-son

Next, Mr.
information that
April 8, p. 64, li

as it has come i

(Tr. Apnil 8, p. 65,11 |

the Court- “hav
Tucker, since th
contradicts anytl
the State replic
anything-they sa

At this p
Defendant’s oth
returning, the C
close of pre-tria
opcning stateme
-and/or additiona
132, 1 1-25). T
Defendant was d
1-9). She later t,
driving Meon an

a drug deal. (Tr.

tate’s re

i
\ewhere
i

O*Neil
|

18-24).

i
to posse

i

l

Y

.
> they s

t

yint, the

er _pre-:tnal motions. (Tr. April 8, p. 116, Il 23-25;

t
|

[

Hurt ru;le

¥

]
testing

b

ealingéd

stifies! t

i
'

!

i
Apnl 9,

‘-

ison for its delay was simply that “we just-didn’t realize there was a
with the site information.” (Tr. April 8, p. 64, 11 8-16).

I| specifically moved for a Brady/Riddle Motion to obtain any

the Stf%uc' may have of newly changed statements of the co-conspirators. (Tr.

n response, the State told the court that they turned ovepe’Vcryﬂiing

ksion and they had no new evidence in their possession at that time.

A
<

15; p. 66, 11 1-25; p. 67,11 1-7). Then, Mr. O’Neill specifically asked

oken to any co-defendant, Tasha Matthews, Meon Miller, Angelo

e last étatement I had from those individuals that either writien or verbally

1ing thé:y said previously?” (Tr. April 8, p. 66, 11 17-22). In responsc, again,
| )

] “{t]hfr:rf:’s nothing- I am not aware of anything that’s contradictory to

d befo:rc,"’ (Tr. April 8, p. 66, 1 23-25).

court goes into recess to provide the judge time to research
p. 117, 11 1-4). Upon

5 on several of Mr. O'Neill’s other pretrial motions. Then, at: the

l,. andgrilght before the court is prepared to swear in the jury and begin

nts, the State presented new cvidence to Mr. O'Neill that relates to changed

ny of two of the co-conspirators. (Tr. Apnl 8, p. 131, 11 1-25; p.

he first gtatement is that co-conspirator, Tasha Matthews, now states that

ugs in Batesburg-Leesville. (Tr. April 8, p. 132, [1'13-25; p. 133,11

nat she had no knowledge of any robbery in placé when she was

d Angc}alco to Batesburg but, instead, thought théy were going out there to-do

h. 305, 11 10-17).




The next sta‘teme}n ‘is one by co-conspirator, Meon Miller. Meon Miller now confesses
to pulling the trigger zimd killing Mr. Jennings oﬁ the night of the alleged incident, where as
before both Meon anc;i pngelo had adamantly denied being the triggerman. (Tr. April 8, p.
131, 1113-25; pt 132, l:l. -12). The State explained that they had interviewed Meon Miller a
week or 'so prior” to'E the trial and he had changed his testimony and confessed to the
shooting. (Tr. April 8 pp. 133-45). The only statement Mr. O’Neill had in his possession

-was a-denial that had bgen obtained in September of 2011. Afler extensive debate, the trial

judge simply asked that fhe State disclose the contents of their meeting with Mr..O’Neill and

he postponed.the opening statements until the following morning. (Tr. April 8, pp 145-54;
Tr. April 8, pp. ]68-83).

On the second dafy of trial, immediately before the openings were to begin, the-State
hands over additional !C\ idence relating to the cellphone records of ‘the Defendant-and the
three co-conspirators. glr April 9, p. 183, 11 23-25; p. 184, 1l 1-14). This information was a

list of addresses that went with the numbers that were provided to the Defendant the day’

prior to the trial {(Tr. Apiil 9, p. 184, Il 1-6).




_ ARGUMENT
|
L The prosccution(s withholding of four separate pieccs of evidence was in
violation of Brady v. Maryland and Rule S, SCRCP, that depriv,edli)'efendan_'t of
a fair trial. '
i
There is no ge-nieljal federal constitutional right to discovery in a criminal case.
Weatherford v. Bursey! 429 U.S. 545, 559 (1977). The federal constitution gives the defense
no greater rightjto discopery than exists under South Carolina law. See generally, State v.
Jones, 325 S.C.5310, 479 S.E.2d 517 (Ct. App. 1996); Weatheriford v. Bursey, 429 U.S. 559
(1977). However, in response, state courts are generally free to limit the nature and extent of
discovery in criminal casps. See id.

Nevertheless, a defendant has a due process right, under both the federal and State

constitution, to presentia|defense. See U.S. Const. Amend. XIV; S.C. Const. art. | § 3. The

right to present Ja defenge includes a right to effectively cross-examine witnesses at trial.
Davis v. Alaska; 415 U[S. 308 (1974) (emphasis added). The defendant-also. has a- due
process right to have the[prosecution disclose all evidence that is favorable to the.defendant
.and material to guilt orypunishment. Brady v. Maryland, 373 U.S. 83 (1963). Therefore, the
rules of discovery must finclude procedures to ensure that the defense receives all of the
-evidence that the prosecytor is constitutionally required to disclose and does so in a timely.
fashion. See Srate v. Freegnan, 459 S.E.2d 867,319 S.C. 110 (1995).

Rule 5 of the Soutl Carolina Rules of Criminal Procedure codifies South Carolina’s
obligations under Brady.|See Rule 5, SCRP. The prosecution’s duty under Bready applies to
sentencing as well as to trial. Brady v. Marvland, 373 U.S. 83 (1963). Specifically, Rule 5
provides for thejdisclosdyre of documents and tangible objects “which are material to the
preparation of his defens¢ or are intended for use by the prosecution as evidence .in chief.at

8




the trial. . . .« Morc()\fex, Rule 5 provides a continuing duty to disclose by stating-that “[i]f,

prior to or du
requested or or
promptly notify
evidence or mat

Pursuant (¢

ing trial, a party discovers additional evidence or ‘material previously
‘ .

lered, :which is subject to discovery or inspection under this rule, he shall

W

the o’ﬂlm' party or his attorney or the court of the existence of the additional.

erial.” |Rule 5, SCRCP (emphasis added).

Brady,|the suppression by-the prosecution of evidence favorable: to-an

accused upon request| Violates due process where the evidence is material to guilt or

punishment, irre
Freeman, 459 S
809 (1984). In tl
to evidence: tha
testimony is cen
Reversal of a co
deprived the dcf

(1976).

spectivelof the good faith or bad faith of the prosccution. See also; State v.

E.2d 869, 319.S.C. 110 (1995); Duncan v. State, 281 S.C. 435, 315 S.E2d

¢ realm|of Brady disclosure requirements, the duty to disclose also-applies

would tend to: impeach the ‘credibility of -a. government- witness whose

ral to the government’s case. Giglio v. United Siaies, 405-U.S. 150 (1972).

wic'rio'n js required if the undisclosed evidence is material and the.omission

’cndam! qf a fair trial. United States v. Agurs, 427 U.S. 97,96 S. Ct. 2392

As it is difficult sonjetimes to assess the materiality of evidence before trial, the United

States Supreme

Court has stated that prosecutors are to take a broad view:of materiality and

err on the side of dis¢glosurc. Kyles v. Whitley, 514 U.S. 419, 432-33 (1995). The

constitutional standard|of materiality is met “if the omitted evidence creates a reasonable

doubt that.did ngt otherwise exist.” State v. Freeman, 459 S.E.2d 867, 319 S.C. 110 (1995)

(citing United States (| Agurs, 427 US. 92 (1976)). A new trial is required under

Brady/Giglio if

judgment of the

the tes(imony could “in any reasonable likelihood have affected the

jury. J.|.7 Giglio v. United Staies, 405 U.S. 150 (1972) (citing Napue v.

9




}

Hlinois, 360 U.S. 26i4 271 (1959)) (emphasis added). Moreover, when. more than one,
_possible error alone n%ay not constitute a reversible error independently, the -aggregation of
errors. may progduce aj cimulative effect of prejudice to justify reversal. Se’e-.ﬁl9* S.C. 134
(citing State v. lFreemai), 459 S.E.2d 867,319 S.C. 110 (1995)).

In the case at bar, there were cssentially four separate pieces of information/evidence
that the State failed to prompily provide in a timely fashion te the Defendant in compliance
with Brady/Giglio and Rule 5, SCRCP. These are, in chronological order, i) cell tower site
information of the Def’cxr dant and co-conspirators that weren't provided until the day before
the trial; ii) addjtional 5testimony of co-conspirator, Tasha Matthews; ii) a newly discovered
confession to being thd triggerman by co-conspirator, Meon Miller; and iv) «ad;iitional
address information relating to the Dcfendant and co-conspirator’s cellphone records.

A) Cellphane Information

The first piece offeyidence that was not promptly disclosed pursuant fo Rule 5, South
Carolina Rules Jof Crinjinal Procedure was the cell tower site information that wasn’t
provided until the day, before the trial. (Tr. April 8, p. 64, Il‘ 22-25). This evidence was
material to the prosecutign’s case-in-chicf, as evidenced by their reference to it 1).in opening
statement (Tr. April 9} p. 192, 24-25; p. 193 1-3); ii) by the-calling of the prosecution’s
witness, Ms. Johnson, \yl 0 was employed by T-Mobile, as custodian-récords (Tr. April 9, p.
237, 1l 8-15); iii) calling: of prosecution’s witness Jay Dobbins, as custodian records for
AT&T (Tr.’ Apri] 9, ppl 372-74); and iv) their usc throughout the prosecution’s case-in-chief
for co-conspirator Tashal Matthews (Tr. April 9, p. 267; Il 14-25). In summary, there is
constant evidence throughout the record to show that the cellphone records were essential to
the prosecution’s casc-in{chief. As such, any evidence in relation to that information should

10




have been handed over promptly to Mr. O'Neill in accordance with Brady and Rule 5 so that
he could effect vely crgss-examine the witnesses against the Defendant. Failure to do so
deprived the Defendant of a fair trial.

B) Additional testimony of Tasha Matthews

The next picce of|evidence was the additional testimony of co-conspirator, Tasha
Matthews. (Tr.} April|& p. 132, 1l 13-24). Speciﬁcally},ATasha Matthews' added to her
testimony to state that |[Defendant was dealing drugs in Batesburg and that, during the entire
time she-was driving Meon and Angelo to Batesburg, she was under the impression they
were going to do a drug (deal. (Tr. April 9, p. 302, 1l 24-25; p. 303, 11:1-5). She continuously
de’nied.any knowledge pf the robbery to be done. (Tr. April 9, p. 305, Il 10-17). This
evidence certainly goes fo the credibility of the witness and character of .the Defendant. It
makes an impression on|the jury and their judgment of the witness and the Defendant. As
such; failure toj disclos¢ this evidence under Brady and Rule 5 SCRCP deprived the
Defendant of a fair trial.

C) Confession of Cp-conspirator, Meon Miller

The third piece of|cvidence, and the most detrimental to the Defendant, was the
changed confession of cq-conspirator, Mcon Miller, that he was the triggerman. Prior to this
confession, bothiMeonjand Angelo had denied pulling the trigger. (Tr. April 8, p. 131,11 13-
25; p. 132, 11 1-12). Therg was extensive discussion about the.confession during the pre-trial
motions and ultimately the judge ruled that the State needed to sit down and discuss the
subsequent confession [with Mr. O'Neill and that he would postpone opening statements
txlliil the following mornipg. (Tr. April 8, pp. 131-53) (emphasis added). Notably, the Judge
stated that if this)disclosure had occurred during the trial (as opposed to immediately before




opening statements),

potential harm [to the

17).
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judge that this new tes
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State has who a
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that they would have a different problem and that there is siill a

Defendant- which the State also acknowledged. (Tr. April 8, p. 152, 11

sqgrec with the trial judge’s assessment that postponing the openings
was an adequate fix. In particular, Mr. O’Neill explained.to the trial

timony changes his entirc trial strategy. (Tr. April 8, p. 134, 11 18-25;

fidally, Mr. O'Neill points out that Meon Miller is the only person the

]) had personal knowledge that Mr. Cook set up the robbery. (Tr.
6). As such, his credibility is an essential issue to the defense. (Tr.
).
stifics his ruling by stating that his credibility is still at issue since
statements. (Tr. April 8, p. 143-44). However, there is much more
oft have two possible gunmen pointing the finger at each-other than if

¢|stand and admitting to shooting the victim. A confession of being

the-triggerman is very compelling evidence for truthfulness. It gives the.impression that he is

forthcoming-and

every

hing he says is truthful. It gives the impression he wouldnt lie about

anything elsc- like the allegation that Defendant set up the robbery.

Meon. Miller was
robbery. (Tr. Apnil 10,

strategy is present to h

the only witness who testified that Defendant had knowledge of the
pp. 456-59). If you could show he lied about pulling the trigger, a

avie the jury speculate about what other facts he may be lying about

and create reasonable dogbt. In summary, this evidence strongly affects the credibility.of the

witness, which is one

of the State’s main witnesses. It completely changes the way the

Defense would approach the case and prepare for it. Giving the defendant ovemight to
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For the

CONCLUSION

foregojng reasons, Appellant requests that the Court reverse the decision of

the trial court} grant the Defendant a new trial, or dismiss the charges against him in their

entirety.

Respectfully submitted

November 25, 3
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