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STATE OF SOUTH CAROLINA
) COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) C/A #: 2015-CP-38-00581

Deutsche Bank National Trust

Company, as Trustee for GMACM

Mortgage Loan Trust 2005-AF1,
Plaintiff,

V.

Betti Abrecht; William M. Abrecht,

Defendants.

~_— — O — O~ O~ — — —

HEARING

*khkkkkkkk

Tuesday, January 21, 2020
10:35 a.m. - 11:30 a.m.

The Hearing was heard before The Honorable
Martin R. Banks, Special Referee, at the Orangeburg
County Courthouse, 151 Docket Street, Orangeburg,
South Carolina, on the 21st day of January, 2020
before Nadine A. Garrett, Court Reporter and Notary

Public in and for the State of South Carolina.
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Chad Wilson Burgess, Esquire
Brock & Scott, PLLC

3800 Fernandina Road, Suite 110
Columbia, South Carolina 29210
Attorney for the Plaintiff

Andrew Sims Radeker, Esquire
Harrison, Radeker & Smith, P.A.
923 Calhoun Street

Columbia, South Carolina 29201
Attorney for the Defendants
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 3

CALL TO ORDER:

THE COURT: We're on the record in the case of
Deutsche Bank National Trust Company, as
Trustee for GMACM Mortgage Loan Trust 2005-AF1
versus Betti and William Abrecht. Is that how
you pronounce that?

MR. RADEKER: That's correct.

THE COURT: Abrecht. This is case number 2015-CP-
38-0581. This 1is -- this was originally
scheduled as a motions hearing for this case
where we had four motions in limine and one
summary Jjudgement motion. I Dbelieve the
parties have agreed to dismiss the motions in
limine without prejudice seeing the --
basically the set up of this trial is a non-
jury trial in front of me. The motions in
limine seemed a little unnecessary, 1if I may.
Nobody's waiving any right to present any
evidence related to either of those things.
The motions, whether they are made in the
future or not or they just present and I deny,
whether the witness or the evidence or
whatever, we'll make that decision at trial,
which I believe is scheduled for a couple of

weeks from now; is that right?
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 4

MR. RADEKER: I think it's February 6th and 7th, if
I remember right.

THE COURT: Let me tell you ---

MR. RADEKER: End of the first week of February.

THE COURT: Let me tell you while we're on the
record. Judge Jackson's assistant said, hey,
I have this case the 6th and 7th where vyou
scheduled here and the courthouse is -- may,
they won't tell them -- may be undergoing some
asbestos mitigation or something in this
building. So we might have a problem. They
won't tell them, so we don't know when it's
going to happen.

MR. RADEKER: I'll let everybody know. I don't have
a problem with moving the trial to a different
date.

THE COURT: Yeah.

MR. RADEKER: Just kind of thinking off the top of
my head, 1if we can move 1t to a date when
that's definitely not ---

THE COURT: Not going to be.

MR. RADEKER: --- going to be potentially hopping up
at the last minute. People have to travel.

THE COURT: Yeah.

MR. RADEKER: I mean, the Abrechts are here, but
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 5

everybody else is not ---

COURT: Yeah.

RADEKER: --- 1in Orangeburg, including probably
whoever the Plaintiff is going to have come
down is coming from states away.

COURT: Yeah.

RADEKER: SO0

COURT: Yeah.

BURGESS: And we have one witness under
subpoena.

COURT: Yeah. And I realize -- Dbecause we
purposely scheduled this ---

(Off the Record)

(Betti and William Abrecht enters the courtroom.)

THE COURT: Anyway, back to what we were discussing.

And I realize we intentionally set this thing
out a good distance out simply because of all
that that y'all just discussed. So what I'm
going to do is, once this hearing is over, I'm
going to go upstairs to Judge Dickson's and
make sure that, vyou know, he can get things
done as far as what needs to be done. And the
only -- and again, they may -- there's maybe
nothing he can do, but he can certainly get the

word to us quicker than anyone, I would think.
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 6

The only -- my only thought 1is -- and again
this breaks 27 years of practice and -- but my

only thought is, again, kind of what we did

today, if we can find a place. You know, the
courthouse in -- I mean, in St. Matthews wversus
here, I'd 1like to schedule it here. And if
things just break down -- there may be asbestos

in the building here and they may be having to
deal with that during the scheduled trial days.
And so they won't tell us, so we don't know.
And -- Dbut it's coming and they don't know
exactly when. So we may be here with no
problems. We may at the last minute have to
scoot over there. Because we can't have people

flying in from all over the place and, vyou

know, it Jjust blowing up everybody. I'm not
going to have that. We'll have 1t on the
street corner if we have to. No, I'm kidding.

You good with that?

COURT REPORTER: (No verbal response).

THE COURT: And sorry about the St. Matthews thing

this morning. We were losing power over there.
That's not why this happened, but it's probably
good that we brought it to Orangeburg. I feel

better in Orangeburg when I'm doing an
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 7

Orangeburg case. And the law provides for us
to be in the county where the case is supposed
to be heard anyway, so. But anyway, Orangeburg
-- I mean, Calhoun, we were having power issues
this morning, so I'm glad we're here and have
power.

Okay. I think I set us up right as far as
the four motions. And the one remaining is the
motion for summary judgement. All right. And
I believe this is your motion, Mr. Radeker?

MR. RADEKER: That's correct, Your Honor.
THE COURT: You have the floor.

MOTION BY MR. RADEKER:

MR. RADEKER: All right. Should I stand, sit down?

THE COURT: Well, whatever makes you most
comfortable.

MR. RADEKER: Okay. I'll sit down, because I rarely

get to do that, so. All right. In any event,

Your Honor, yes, this is our motion for summary

judgement. The only claim that remains in this

case is the Plaintiff's claim for foreclosure.

There are several grounds for our motion.

And one thing I wanted to make clear and tried

to make clear in the memorandum that we filed

is that this is one of those where, if any --
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 8

if you agree with any one of them, that's
dispositive. So in other words, if you say I
look and I see four bases for summary
judgement, I disagree with the Defendants on
three, but they got it on that one, we win the
case on that one.

The first ground is that this mortgage is
satisfied. There 1s a recorded satisfaction.
There is a certified copy of it that's in the
record. There's a statute that provides that,
in order to prove the content of such a record,
all you've got to do is produce it and that
that 1is prima facie evidence of its execution
and recording. It does say it has to Dbe
recorded within the time prescribed by law, but
there 1is no time prescribed by law for the
recording of a satisfaction document. So if
it's recorded at all, then it meets the
presumption.

There's a way to take away that
presumption. And these are -- these statutes
I'm talking about are 19-5-60 and 19-5-70. 19-
5-70 talks about the way to take away that
presumption. It says that 19-5-60 shall not

apply when any such recorded instrument is
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 9

assailed or attacked on the ground of fraud in
its execution if at least ten days' previous
notice in writing of such ground by a pleading
or otherwise duly sworn to shall have Dbeen
given by the party or his attorney so assailing
or attacking such instrument to the opposite
party or his attorney. The Plaintiff has never
given any such notice 1in this case. There's
plenty of evidence in the record to the effect
that the subject mortgage has been paid. But
really that ends the inquiry right there, 1is
this presumption applies, the Plaintiff hasn't
availed itself of a method by which to make it
not apply. And so it applies. We're done with
the case. The Abrechts succeed on their
payment defense. They've adduced all the proof
that they have to show by showing up with the
recorded satisfaction document.

The Abrechts have the original note 1in
this case. And I know that someone on behalf
of PHH Mortgage, who says we're servicing this
for the named Plaintiff, has given an affidavit
saying the Plaintiff has the original note.
The Abrechts have the original note. And it's

marked paid and was delivered to them. The
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 10

other document is a forgery. And that's the
only evidence in the record about that, is that
that document is a forgery. There has not been
anyone to pop up and say that that document's
not a forgery. I'd point The Court to the
deposition excerpts that have been filed about
that.

Indeed, the Plaintiff's expert on that
says that the signatures that are on the note
that the Abrechts say here's the original note,
they're consistent with their previous
signatures. And that the one -- I'll call it
the Ocwen note, because PHH Mortgage was known
as Ocwen Mortgage Servicing up until -- or Loan
Servicing up until very recently. That says
that signatures on the Ocwen note don't 1look
like the Abrechts' signatures. So no one has
popped up to say that -- that the signatures on

the note that the Abrechts have are forged or

that they're not theirs. So in any event
they're in possession of the note. 1It's marked
paid. The Plaintiff does not have the note.

The Plaintiff definitely doesn't have the note
by assignment. They claim to have the mortgage

through an assignment from MERS, Mortgage
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 11

Electronic Registration Systems. And MERS
never had the note under any circumstances in
this case. So they couldn't have given the
note to the named Plaintiff.

Also there's a whole bunch of other
evidence that -- to the effect that this has
been paid. GMAC wrote the Abrechts to say
congratulations, your loan's Dbeen paid off.
Now, Plaintiff takes issue with that and says,
well, that's Jjust inadmissible hearsay. It's
not. First of all, GMAC is unavailable because
they're the corporate equivalent of dead. They
don't exist anymore. The bankruptcy order that
we filed in this case notes that, that they've
dissolved. So they're unavailable. Under Rule
804 (b) (3), that statement saying this has been
paid off, that's a statement against interest,
because it so tends to invalidate any claim
that they had a valid mortgage for unpaid debt
here, or a wvalid note, that that applies. So
those statements are definitely admissible.

Further, Ocwen Loan Servicing, now known
as PHH Mortgage, has Dbeen reporting on the
Abrechts' «c¢credit reports that this debt is

paid. So -- and that's admissible too. Credit
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 12

reports are admissible under Rule 803(17)
because they're market reports or tabulations
that are generally relied on 1in particular
professions. Cyndee Rae Estrada's affidavit
notes the foundation for that.

Really, the only thing offered to

contradict this is an affidavit of, I think,

Mr. Benjamin Verdooren. I hope I'm pronouncing
his name correctly. And he 1is PHH's witness
person. And he says, well, here's our records

and they show that it wasn't paid, because they
don't have any entry for payment on that. I
don't think he can get those in and there's a
couple of reasons why. One of those is, one of
the things that the witness has to show in
order for records to come 1in, is that the
records are trustworthy. Mr. Verdooren doesn't
speak to the trustworthiness element. And the
only evidence in the record 1is our reply
evidence to his affidavit, which is testimony
from an Ocwen employee, Howard Handeville,
authenticating a consent order that Ocwen
entered into with the Attorney General of State
of New York. In that order, they make a whole

bunch of admissions that are pretty damaging to
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 13

any contention that they would ever try to make

to the effect that their records are
trustworthy. They're listed out in our
memorandum. To save time, I won't go through
them here. But basically they say, yeah, our
records are 1inaccurate. They have Dbeen for
years. Our systems are completely inadequate
to keep up with the records. So the notion

that they'd be able to establish the
trustworthiness element, the only evidence 1in
the record is that the records are not
trustworthy. And there's not anything to

contradict that, that 1it's in the record.

Another reason is this. Per Mr.
Verdooren's deposition testimony -- and we
filed this excerpt -- he says that Ocwen

started servicing the subject loan in February
of 2013. The records that they produced, they
purport to go back to the origination of the
loan in 2005. The only record-keeping system
that Mr. Verdooren offers testimony about is
Ocwen, now known as PHH's record-keeping
system. Clearly whatever information they got
about something that happens before they say

they became the servicer, that came from
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 14

another hearsay source. And there's Dbeen
nothing put in the record that would tend to
establish the elements of a hearsay exception
for that source. Under Rule 805, if there's
double hearsay, that 1is hearsay with multiple
levels of hearsay in it, an exception has to be
shown as to each level, that they have not done
here.

As a fourth matter, this trust has not
existed. The trust that 1s named as a
Plaintiff in this case has not existed since
December 11th, 2013, when, by order of the
bankruptcy court in the RESCAP consolidated
bankruptcy <case, which -- of which GMAC
Mortgage was one of the bankruptcy debtors,
that asset, which is listed in the appendix to
that order as being one of the assets that's
transferred, was transferred out of any such
trust that is here to a liquidating trust, the
Plaintiff doesn't exist. I point the Court to
McCullar versus Estate of Campbell. And that's
a case where someone -- kind of the roles are
reversed based on what side of the v they were,
but the principal is the same. Someone sued

this purported estate of this Dr. Campbell and
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 15

there was no such estate. No estate was
opened, had Dbeen opened. There was no
Defendant to sue. And The Court said that
action is a nullity. The principle is the same

here. This action is a nullity. The Plaintiff
doesn't exist. There's no evidence that's been
offered Dby the Plaintiff, who I suspect 1is
really conducting this as PHH Mortgage, to the
effect that, no, that's wrong, the Plaintiff
really does exist. And so we'd note that
there's no Plaintiff. This action's a nullity.
It's got to be dismissed, just as the McCullar
case had to be dismissed.

Second, Cyndee Rae Estrada had a telephone
conversation with Ronaldo Reyes, who 1s the
vice president and officer of Deutsche Bank
National Trust Company, in which he says we're
not prosecuting this case; in fact, we've told
the servicers you can't prosecute cases in our
name. And so even 1if this Plaintiff does
exist, it's not really who's prosecuting this
case.

And so for all of those reasons, any one
of which would entitle the Abrechts to summary

judgement, we move for summary Jjudgement.
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 16

THE COURT: Thank you. All right. Mr. Burgess.

REPLY BY MR. BURGESS:

MR.

BURGESS: Thank you, Your Honor. May 1t please

The Court. Just addressing the grounds in the
Defendants' motion, we can go point by point.
The first regarding the satisfaction. There
are a number of, not Jjust allegations, but
documentary evidence has been supplied in this
case showing that indeed that particular
satisfaction is indeed fraudulent and a
forgery. In fact, the satisfaction and the
filing of this action stating that there is a
Plaintiff with the authority to enforce the
mortgage essentially asserts that the mortgage
is still a wvalid instrument. So 1t does meet
the grounds under the statute of proceeding and
stating that the satisfaction in and of itself
is invalid.

So what you have 1is, A, number one,
evidence that the Plaintiff's objected to
they're trying to rely on as a basis for their
motion for summary Jjudgement, as well as
contradictory evidence related to that

particular document, which is not dispositive.

THE COURT: So you're saying that the filing of this

1230 Richland Street / Columbia, SC 29201

\ (R CREEL COURT REPORTING, INC,
(‘.&
N (803) 252-3445 / (800) 822-0896






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 17

action ---

BURGESS: Proceeding in this action would
satisfy.

COURT: --- satisfies section 19-5-707? Is that

what you're talking about?

BURGESS: Yes.
COURT: Okay.
BURGESS: Because it says ---

COURT: What about the ten days? It says that -

BURGESS: Well ---

COURT: Yeah.

BURGESS: It goes to that as well. You also
have a pattern of conduct between these people.
The evidence referred to -- I guess I should
back up . Regarding this case as it's
progressed, moving up to the Jjury trial, the
Defendant and the Plaintiff had exchanged their
exhibit list, parties have exchanged thousands
of pages worth of discovery, there's Dbeen
depositions, several witnesses, at least seven
different depositions, a number of those
things. In those documents is the pattern of
conduct between the Plaintiff and Defendants.

Plaintiff named in their witness list 65
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 18

different exhibits. The Defendants named 23
different exhibits. And included in those were
the business record showing that there was
indeed no payoff of this loan. Indeed, after
the purported payoff 1in February 2013, the
Defendants initially claimed that their account
was being debited monthly regarding the monthly

payments for this loan that the ---

THE COURT: Yeah, like 20-something thousand dollars?

MR.

THE

MR.

THE

MR.

THE

BURGESS: $21,000. You're exactly right.
That's in the appellate records of this case.
And what actually turns out is that -- and then
these are documents that have been named in the
exhibit 1list for trial. From August of 2013
all the way through November of 2014, the
Abrechts actually made checks payable for their
monthly mortgage payment. This is prior to the
recording of the satisfaction document that the
Plaintiff is saying is indeed fraudulent.

COURT: Let me ---

BURGESS: For almost a year ---

COURT: I don't want to ---

BURGESS: Sure.

COURT: -—-- get you too off track. But let's go

to -- let's skip down to Deutsche Bank's, the
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DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 19

Trust. Apparently -- and I haven't seen -- I
haven't gotten to this point. But it's argued
that the Trust went out of existence in 2013
and this is a 2015 case.

BURGESS: Yes, Your Honor.

COURT: What's the status of that Trust?
BURGESS: Well, Your Honor, initially we take
exception to the characterization that the
Trust went away, that that's what these
documents that they presented actually say.

COURT: Okay.

BURGESS: I think that's a legal conclusion that
isn't there to be found in those documents.

COURT: Okay.

BURGESS: I don't think that's what the
bankruptcy case actually does. In any event,
even if the Trust went away, 1t wouldn't have
dissolved the asset. The contractual
obligation that the Abrechts had to continue
making their monthly payments ---

COURT: But if they're ---

BURGESS: --- 1in 2013, which they indeed did.

COURT: 1Isn't the proper plaintiff the necessary
party?

BURGESS: Yes, sir.
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THE COURT: Absolutely necessary?

MR. BURGESS: Yes, sir.

THE COURT: Yeah.

MR. BURGESS: And that's what we've plead. And part
of the deposition testimony or -- and the
affidavit testimony that's before The Court and
the number of affidavits that have been filed
in this action 1is that the Plaintiff has the
original note. There's a competing allegation
out there ---

THE COURT: The Plaintiff being the Trust.

MR. BURGESS: Yes. Correct, Your Honor.

THE COURT: All right. All right. Go ahead. You
can get back to wherever you got sidetracked.

MR. BURGESS: And completely understand. And in
fact, I was happy to go there next, Dbecause I
think those two things are related. The fact
is that, even if the Trust didn't exist, under
rule 17a, it would not be a motion for summary
judgement or dismissal in this case. The
remedy in that case would be to replace the --
this Trust that they're claiming doesn't exist

THE COURT: Not for me to replace it, it would Dbe

for you to replace it.
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BURGESS: Correct. It would be a replacement,

yes. It would be a replacement or a
ratification. In other words, there would be
an entity. And there's no dispute here -- I
would put it like this, either/or. Either they
paid it off in 2013, the Abrechts paid off this
loan in 2013, or they didn't. And 1f they
didn't and they continue -- then the obligation
continues to exist. And so there's someone out
there. And the Plaintiff claims 1it's them,
they claim they have the evidence to do it and
they've supported that with affidavit
testimony, that they're +the entity that is
entitled to proceed and execute this
foreclosure. And then they've asserted that
they would, by virtue of Dbeing the -- in
possession of the properly endorsed note, that
they are the real party 1in interest with
standing to prosecute this action. There's
been no allegation that there's anyone else.
So moving past the allegation that the loan has

been paid off, which our client disputes ---

THE COURT: All right. So that -- let's call it a

MR.

chain of title for a second, all right?

BURGESS: Yes, sir.
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COURT: The chain of title to this asset went
from about three different banks as I recall;
am I right?

BURGESS: There's two endorsements. Yes, sir.

COURT: Yeah. And so the timing of that would
be important to, A, who the asset is and maybe
whether this asset was paid off or not, right?
I mean, 1if -- 1let's say the first owner of
this, the one who leant the money, they take a
note, they take a mortgage, and they start
receiving payment or a servicer does, whoever.
And at some point they either sell it or they
are merged to, you know, some other entity and
it goes to a different bank, right?

BURGESS: Yes, sir.

COURT: And then, again, either sell or

whatever, they merge, or whatever and then it

goes to a different Dbank. So you'wve got, I
believe, three -- as I recall, three different
entities in the chain. Somebody's the

plaintiff, right?
BURGESS: Yes, sir.
COURT: One of them is the plaintiff.
BURGESS: Uh-huh.

COURT: One of them either got paid or didn't
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get paid off by these folks, right? One of
them either did or didn't, right?

MR. BURGESS: Yes, sir.

THE COURT: And the timing of that seems important
to me. The date of the proposed payment, the
dates of the continued collection of payment I
believe you -- you know, 21 -- you know, 21 and
some change. The timing of all of that 1is
important to me because, as I know this happens
-- let's say you and I are two different banks
and I'm going to sell -- I'm selling out. I'm
selling you my loan. Well, if the loan isn't
valid and I sold it to you and I have records
that indicate it's been paid, yet I sell it to
you because you don't know about those records,
I should have disclosed this records and I gave
them to you -- you know, I gave you the loan
for whatever however many thousands of dollars,
you believe you've got a valid asset that I
didn't disclose. Has your discovery entered

into that realm?

MR. BURGESS: Yes, sir. Those are things that we
intend -- that we assert our material issues of
fact ---

THE COURT: Uh-huh.
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MR. BURGESS: --- as to whether or not there has
been that payment and as to whether or not the
Plaintiff can ---

THE COURT: Uh-huh.

MR. BURGESS: -—- establish his right to
foreclosure. We had previously moved for
summary Jjudgement partially as to the counter
claims.

THE COURT: Right. And they're all -- they're all
gone except payment, right?

MR. RADEKER: Counter claims are gone.

(Multiple Voices at Once)

MR. BURGESS: The assertions remain as affirmative
defenses to the foreclosure action.

THE COURT: Yeah, yeah.

MR. BURGESS: And that's what we're asserting, 1is
the material issue of fact.

THE COURT: Uh-huh.

MR. BURGESS: Is the transfer -- +the Plaintiff
standing as the real party 1in 1interest and
moving for -- executing its foreclosure action.

THE COURT: Uh-huh.

MR. BURGESS: The Plaintiff readily acknowledges it
and welcomes the opportunity at trial to

produce the evidence to show that it is the
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real party 1in interest to ©prosecute this
foreclosure through the transfer as we Just
discussed ---

THE COURT: Yeah.

MR. BURGESS: --- and that they can establish the
amount of the debt that is due and owing ---

THE COURT: Yeah.

MR. BURGESS: --—- that posts this purported payoff
from the Abrechts through a pattern of conduct,
made payments by check monthly, and we have
images of those that have Dbeen disclosed to
opposing counsel, the -- and were disclosed in
the exhibit 1list, as well as the subsequent
default ---

THE COURT: Okay.

MR. BURGESS: --- 1in 2014. Which led to the ---

THE COURT: Hold on one second. And I don't want to
-- you're going to get a full hearing of your
side. But I did want to address one thing. 1Is
your client -- and I read this 1last night,
that's why I remembered the $21,356 or whatever
it is. So your clients are saying they paid it
off, vyet they <continued to be drafted for
several months afterwards for 21 and some

change and they didn't counterclaim for that
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money back?

MR. RADEKER: They did counterclaim for that.

THE COURT: But you consented ---

MR. RADEKER: But we consented to the dismissal of
the counterclaim and I'll tell you why. It's
basically, it's this. It's -—-— and I don't mean
to get too much into the strategic thinking,
but I think this could be interpreted ---

THE COURT: Yeah.

MR. RADEKER: -—-—- from what's in the record anyway.
Is 1if we prevail in this case on what are
basically like the two kind of areas of grounds
here is payment or this -- this Plaintiff does
not own this, even i1if someone does ---

THE COURT: Uh-huh.

MR. RADEKER: --- then that counterclaim is of no
use to us, because, see, what's contended in
this case is basically that 1like, hey, we're,
we the Plaintiff -- the Plaintiff is saying
we're an assignee of the party who would have
done these things to you.

THE COURT: Yes.

MR. RADEKER: Now, 1f you have a counterclaim and
it's against an assignee, the general rule is

that you can -- it -- 1f you succeed on it and
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it's based on 1like the ©previous holder's
conduct, that it can go up to, but not exceed
the amount of their debt claim against vyou.
Like in theory you could walk with like a zero
verdict for the Plaintiff if the Defendants
succeed on the counterclaim. But it's of no
use to us if we prevail on either one of our
grounds.

COURT: It's like a ----

RADEKER: Because we'll either have showed
there's nothing to offset against ---

COURT: Yeah.

RADEKER: --—- Dbecause the entire debt's Dbeen
paid.

COURT: Yeah.

RADEKER: Or we'll have showed that, you know,
we don't -- we're not entitled to an offset
against this person, because this person ---

COURT: They don't exist.

RADEKER: --- doesn't have a claim against us.

COURT: Got you. Okay.

RADEKER: So basically that was a matter of
utility.

COURT: Yeah.

RADEKER: We're not saying that we were wrong --
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THE COURT: Yeah.

MR. RADEKER: -—-—- about those facts.

THE COURT: Gotcha. Gotcha.

MR. RADEKER: All right.

THE COURT: Thank you. Thank you for that. All
right. I'm sorry to interrupt you again. Let
me give you some time to ---

MR. BURGESS: No problem at all. This 1is a very
complex case.

THE COURT: Yeah, yeah.

MR. BURGESS: I completely understand.

THE COURT: Yeah.

MR. BURGESS: And there are a lot of moving parts
here. There are a lot of facts alleged by both
sides. There's a lot of exhibits, a lot of
documents, and a lot of purported general issue
-- genuine 1issues of material fact.

THE COURT: Uh-huh.

MR. BURGESS: So, the -- going back to the payment
issue following the purported payoff of the
loan, that's a hard claim to make when some of
the documentary evidence that has been turned
over as part of our exhibit 1list is imaged

copies ---
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THE COURT: Yeah.
MR. BURGESS: -—-—-— of those checks ---

THE COURT: That's one thing I ---

MR. BURGESS: --- being signed.

THE COURT: That's why I asked if you brought the
note earlier. And I think we might have been
off the record when I asked you that. I'1l1

tell you right now, I will not find summary

judgement on the note issue without seeing the

note, the notes, whatever they are. If I don't
see those originals, I'm not finding summary
judgement on your number -- yeah. Absolutely,

I can't do it. And it's simply because of the

nature of the original document. I've got to
see that. Anyway, go ahead. Continue. You
won one, vright there, Jjust 1like that. How

about that?

MR. BURGESS: Thank you, Your Honor.

MR. RADEKER: Actually, I was Jjust handed by my
clients, I told you they had it, 1like this is
the original note. Now, I wunderstand, they
weren't on notice that I was going to be
bringing ---

THE COURT: Yeah.

MR. RADEKER: --- this down here today.
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THE COURT: Yeah.

MR. RADEKER: And they didn't come saying here's
ours.

MR. BURGESS: Here's ours.

THE COURT: Yeah.

MR. RADEKER: So —---

(Multiple Voice at Once)

MR. RADEKER: I mean I will just -- it's here. If
you want to look at it, I'll hand it to you.

THE COURT: Would you mind if I see 1it?

MR. RADEKER: Right.

MR. BURGESS: I anticipate they will Dbring it to
trial.

THE COURT: Yeah. Yeah, they will.

MR. BURGESS: And we object to it, obviously.

MR. RADEKER: I will certainly let Chad look at it,
so.

THE COURT: I am curious to see 1it.

MR. BURGESS: And, Your Honor, that's one of the
other things that we dispute about this
document, 1is the fact that the chain as we were
talking about of endorsements doesn't match
what's on the note, what's on our original
note.

THE COURT: So your original note would show that
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chain of title-ism, I'm going to call it for --

MR. BURGESS: There's an additional endorsement on
that particular note that doesn't exist.

THE COURT: There an additional endorsement on this
note?

MR. BURGESS: Correct.

THE COURT: On this note?

MR. BURGESS: In that note, that does not -- on the
one that you're holding now.

THE COURT: Yeah.

MR. BURGESS: That does not exist. Also the page
stamp obviously is not ---

THE COURT: Who endorsed this one that doesn't exist
on yours?

MR. BURGESS: The two -- we have an endorsement and
blank. I have copies of them. Exhibit one to
Ben Verdooren's affidavit, if you look at page
three of three on that exhibit. And I have a
copy —-- I have the original affidavit.

THE COURT: And I hate for you to get off track, but
I'm exceedingly curious about this document.

MR. RADEKER: Was going to say you can -- Your
Honor, you can probably, because they're -- the

various ones are attachments to our motion and
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the Plaintiff's memorandum and oppositions.
I'm trying to pull them out and just compare
them.

MR. BURGESS: Mr. Verdooren's affidavit I do have,
which exhibit one to that affidavit ---

THE COURT: I think I printed -- I got them in one
of these stacks I printed last night. Hold on
one second.

MR. RADEKER: Theirs isn't -- I'm sorry. I
misspoke.

THE COURT: Of course.

MR. RADEKER: Theirs is an attachment to the
affidavit of ---

THE COURT: Yeah.

MR. RADEKER: -—-—- Mr. Verdooren that they filed.

MR. BURGESS: It's also attached to the affidavit of
-- filed back in July of 2019.

THE COURT: Yeah. I think this 1is it right here.
Let me see. Yeah, Plaintiff's exhibit One.
All right. 1I've got yours, and I'm going to --
I hate to sidetrack you guys, but -- all right.
So let me flip over to yours. Factually,
everything on the notes match. It's just that
you think there's some ---

MR. BURGESS: The signatures and the endorsements --
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COURT: Yeah, are different.

BURGESS: Uh-huh. Yes, sir.

COURT: And -- but factually the -- the interest
rate, everything's the same, right?

BURGESS: Yes.

COURT: All right. So we have GMAC. So they
have three and that one has two, right? That's
what we're saying?

RADEKER: That's how it looks from the copies --

COURT: Yeah. And the one you're missing is the

one to the 1life estate of William Abrecht,

right?
BURGESS: Correct. I think they're also on
different -- oriented differently ---

COURT: Yeah, they are definitely oriented ---
BURGESS: -—-—- on the notes. It almost 1looks
like one of them has an image where it's been
moved.

COURT: Okay.

BURGESS: They're not identical as far as the
endorsements and the signatures.

COURT: Yeah, they have two -- yeah.

BURGESS: And, Your Honor, that's exactly what
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we're saying 1s a material issue of fact.
Plaintiff claims that that is a forged
document. Defendants claim that the one 1in
possession of the Plaintiff is a forged
document. There is competing evidence
regarding those, which 1is one of the reasons
why the closing attorney is scheduled to be --
he's under subpoena to be a witness ---

COURT: Yeah.

BURGESS: --- for the trial.

COURT: Mr. Radeker, did -- when did the 1life
estate of William Abrecht begin?

RADEKER: I guess the first thing I'd say about
this 1is that's Mr. Abrecht not understanding
that a 1life estate is an estate of land and
it's not an entity. But in any event ---

COURT: So there is a ---

RADEKER: --- it refers to like a deed to him.

COURT: Yeah. There's no life estate?

RADEKER: Right. In other words, like that --
he wrote those words on there.

COURT: I see that.

RADEKER: And that's what he testified.

COURT: Because this was an open ---

RADEKER: And you can see that the handwriting
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is consistent.
THE COURT: --- endorsement back to him.
MR. RADEKER: Right.
(Multiple Voices at Once)
MR. RADEKER: And he received 1t with open

endorsement and that's how he testified in a --

THE COURT: Yeah, gotcha.

MR. RADEKER: --- deposition previously in the case,
is that he wrote it on there.

THE COURT: Thank you for that.

MR. RADEKER: No problem at all.

THE COURT: And I have noted those differences.

MR. RADEKER: And I hand this back to my client.

THE COURT: I see that.

MR. RADEKER: I mean, maintain ---

THE COURT: And that's on the record. Don't lose
that, Mr. Abrecht. I'm happy to see that
again. All right. Back to vyou. And I

apologize again for major interruptions, but

I'm a very curious soul. And vyou're right,
this is a complicated case, but very
interesting. It's extremely interesting to me.

MR. BURGESS: Yes, sir.

THE COURT: So
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MR. BURGESS: And I think my overarching point here
regarding the motion for summary judgement is
that there are genuine material issues of fact.

THE COURT: Uh-huh.

MR. BURGESS: What we have here 1is two sets of
evidence that have been produced. Each party
objects to the other party's evidence. Taken

in a light most favorable to the non-moving
party, which is the Plaintiff in this action,
the motion for summary Jjudgement should be
denied.

THE COURT: All right.

MR. BURGESS: And then that's to each and every
ground that Mr. Radeker set forth there, each
of the four grounds.

THE COURT: Yeah.

MR. BURGESS: Including the satisfaction, the trust

document, the payoff. And the Plaintiff is
ready to proceed to trial. We welcome the
opportunity ---

THE COURT: All right.

MR. BURGESS: -—-- to present our case.
THE COURT: And, again, I apologize 1if I took any
wind out of your sails. I really -- I really

-- if you want to sit down for a minute and
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collect your thoughts again, Dbecause I know
I've interrupted you and I rarely interrupted
Mr. Radeker. So I'm going to ask him to talk
and then I'm going to interrupt him some.

RADEKER: Okay.

COURT: Do you have any rebuttal?

RADEKER: Just briefly.

COURT: Just one minute. No, I'm kidding.

RADEKER: No, I'm not as good as a TV lawyer.
But I also don't have a script to go by.

COURT: There you go.

REPLY BY MR. RADEKER:

MR.

RADEKER: But is -- first of all, the Plaintiff
can't rely on their pleadings to say that
creates a genuine issue of fact about whether
the named Plaintiff even exists. The only
evidence in the record about that is that the
named Plaintiff does not exist. So I don't
think they can say there's a fact issue about
that, because we brought the case. There's no
evidence of somebody comes along and saying,
yes, you know, we do exist. Here's what it is.
This -- I mean, the only evidence 1in record
about whether Deutsche Bank National Trust

Company has anything to do with this case 1is
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that they don't. This case is a sham action to

begin with, prosecuted by somebody putting the

name 1in there as the Plaintiff. And they're
not them. So the law doesn't allow that to
occur.

Under 19-5-70, I heard a lot of argument
about a lot of things from Mr. Burgess on that
point. In order to get that presumption not to
apply, they've got to give a notice. That
notice has to say something to the effect of
we're attacking this recorded satisfaction on
the grounds that 1it's fraudulently executed.
That's what the statute says. That's what's
missing.

THE COURT: Yeah. You're saying that's not in the
complaint.

MR. RADEKER: Their complaint doesn't allege this
satisfaction is bad.

THE COURT: Uh-huh.

MR. RADEKER: Their reply doesn't answer, saying
this satisfaction 1is fraudulently executed.
There 1isn't some other notice in the record
that satisfies the requirements of the statute
other than a pleading that says that. We're

entitled to the presumption. And so I guess
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that's really all I'd have to say in reply.
Thank you.

THE COURT: All right.

MR. BURGESS: Your Honor, I do have ---

THE COURT: Yeah. And 1in abundantly fairness to
you, you can attack anything that he even
hasn't addressed in his rebuttal. All right?

REPLY BY MR. BURGESS:

MR. BURGESS: Yes, sir. Well, the first time we're
seeing this argument made is this morning,
regarding this particular statute 1in this
application. I will point out that the
recording statute is intended to protect the
public at large, not the agreement between the
parties. What we have here 1s an agreement
from the Abrechts to encumber their land based
on this particular debt that they now purport
was paid off. There's a foreclosure action
that was pending. We're not Jjust relying on
the pleadings in the foreclosure action. We're
relying on the affidavit, evidence, the
exhibits that we've named to be submitted at
trial, the exhibits that have already Dbeen
submitted regarding prior motions for summary

judgement. The evidence is -- 1it's -- all
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we're required to do is put forth the scintilla
of evidence. And there's mountains of evidence
that each party, you know, objects to regarding
the other party's evidence.

So at the end of the day, what we have
here, again, 1s a genuine 1issue of material
fact as to whether or not the Plaintiff may
bring this action and may prevail on their
action for foreclosure, which is what they're
doing. They're not seeking a deficiency.
They're not able to seek deficiency, because of
a chapter seven discharge from the Abrechts.
So what we have here is a simple -- this is --
this is the Plaintiff's remedy and that's what
they're seeking. And they welcome the
opportunity at trial to present their case.

THE COURT: All right. Consider this jeopardy for a
moment. All right. So I'll -- whoever hits
the button first I'm going to here from. All
right. You filed a complaint, right? Straight
foreclosure, right? Nothing surprising, right?
Just straight foreclosure complaint. You file
an answer and a number of counterclaims.

MR. RADEKER: Uh-huh.

THE COURT: Those counterclaims put them on notice
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for -- because you started out with, hey, we
got a note. You know, we got a -- we got a
satisfaction.
MR. RADEKER: Got a note. Got satisfaction. We ---
THE COURT: So you put them on notice at that point
of notes, satisfactions. And I actually didn't

review all your counterclaims, because they'd

already been dismissed before -- vyou know,
before I got here. So -- but you put them on
notice. You reply, I would assume. Did your
reply address -- it should have, fully

addressed his counterclaims?

MR. BURGESS: Yes, sir.

THE COURT: Okay.

MR. BURGESS: There's a reply on the record that
asserts a number of affirmative defenses to
those counterclaims as well.

THE COURT: And so did you add anything other than
the reply that might have Dbolstered your

foreclosure claim?

MR. BURGESS: That's where I'm a little bit at a
disadvantage. Neither one of us were 1in the
case at ---

THE COURT: I understand that. And I remember that,

yeah.
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BURGESS: So of record, I Dbelieve there were

affirmative defenses to ---

COURT: Who was your -- I know who your
predecessor was. Who was yours?
BURGESS: Well, our firm initiated the

foreclosure action.

COURT: Yeah.

BURGESS: Then once the counterclaims got filed
it became attorney ---

COURT: It went to a ---

BURGESS: It went to ---

COURT: --- yeah, a litigator.
BURGESS: --- the firm of Bradley Arant handled
it.

COURT: Okay.

BURGESS: They're still technically an appearance

COURT: Yeah.

BURGESS: -—-- from them.

COURT: Yeah.

BURGESS: So if they are going to assist with
the trial, they may do that. They're still of
record as co-counsel in the case.

COURT: Okay.

BURGESS: And then we've appeared back in the
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case.

THE COURT: Gotcha.

MR. BURGESS: For the majority of the counterclaim
litigation, they were taking point.

THE COURT: Okay. And so your side filed a reply
that fully addressed his counterclaims, right?

MR. BURGESS: Yes, sir.

THE COURT: Okay.

MR. RADEKER: May I speak to the replies?

THE COURT: Yeah. You see where I'm going here.

MR. RADEKER: Because there's a --- I think I do.

THE COURT: Yeah.

MR. RADEKER: And I want to bring up something I
think is important. Because I went and looked
actually while we were in the courtroom today.
There's two replies, because there was an
amended pleading by my clients.

MR. BURGESS: There have been ---

MR. RADEKER: And so I went and looked at both of
them.

THE COURT: Yeah, that's what I'm -- that's what ---

MR. RADEKER: And there's -- what's missing from

both of them 1is something by the way of an
affirmative defense or even an allegation. I

went and read through the whole thing ---
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THE COURT: Yeah.

MR. RADEKER: -—- looking for anything that
mentioned this, saying this satisfaction
document is a forgery.

THE COURT: Yeah.

MR. RADEKER: Or is otherwise fraudulently executed.
There's nothing to that effect in either one of
the replies.

THE COURT: Yeah.

MR. RADEKER: So, yeah.

THE COURT: So you see where I'm -- where we're
headed here. So we're back to 19-5-70, right?
We're Dback to that. There's nothing, as the
language has said, assailing -- 1is there
nothing assailing their claim of the satisfied
document?

MR. BURGESS: Yes, Your Honor. There's plenty of
documents that have been set forth in this case
assailing —---

THE COURT: Affidavits and all of that?

MR. BURGESS: There's been affidavits, there's been
depositions, expert testimony regarding the
authenticity of signatures. These are all, as
I said, genuine issues of material fact.

THE COURT: Months and months after the back and
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forth of your pleadings, correct?

MR. BURGESS: And I believe -- I think the timing of

THE

MR.

MR.

MR.

MR.

MR.

THE

MR.

THE

MR.

the pleading, that satisfaction may have even
actually been filed after the foreclosure
action, at the time -- the time frame. So
there was nothing to allege at the time of the

filing of foreclosure.

COURT: Is that true?
RADEKER: At the -- yes. What happened ---

BURGESS: And that was done at the behest of Mr.

Sloan.

RADEKER: And I'1ll ---

BURGESS: The recording.

RADEKER: I'll speak to the -- what the

depositions have said.

COURT: Yeah.
RADEKER: So I'm not like talking out of turn.
COURT: Yeah.

RADEKER: It's all been exchanged before. But

as the Abrechts testified in their deposition
is they Jjust got -- presumably from GMAC
they've got the original satisfaction in the
mail. They didn't know they were supposed to

go down and record it.

THE COURT: What's the date of that ---
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RADEKER: This foreclosure action gets brought,
they go talk to a lawyer.

COURT: He says —---

RADEKER: They realize this needs to Dbe
recorded.

COURT: Yeah.

RADEKER: And they go record it.

COURT: Gotcha.

RADEKER: So, yeah.

COURT: After the foreclosure is filed.

RADEKER: Right. Right. So.

COURT: Okay.

RADEKER: Yeah.

COURT: All right. All right.

RADEKER: I guess I would say this. What I
haven't seen -- and, you know, neither Chad nor
I were lawyers that handled this before. I've

tried to look through everything that I have.
I Jjust went and looked through everything

that's 1in the file of record in this case.

What I haven't seen -- obviously it's not in
the pleadings. What I haven't seen is some
Sworn document that says, hey, this

satisfaction document, that's a forgery.

COURT: Yeah.
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RADEKER: Or that's fraudulently executed.

COURT: Yeah, yeah.

RADEKER: So.

(Multiple Voices at Once)

BURGESS: They gave that recorded testimony.

COURT: But you don't even have an affidavit to
that effect? Are you saying that?

(Multiple Voices at Once)

RADEKER: Here's what they've done, 1s I think
that they -- well, they weren't aware of this
evidentiary presumption in Title 19.

COURT: Yeah.

RADEKER: And so they've been treating it like
it's the Abrechts' burden to show. And really
all the Abrechts have to show is, here you go.

COURT: Yeah, yeah, yeah.

RADEKER: And then -- you know, so.
BURGESS: I think that's legal conclusion that
Mr. Radeker's drawing. I don't know that I

agree with that conclusion, because as I said
before, when vyou have an agreement between
parties -- and, again, going back to recording
statute as a whole, that's as to the public at
large.

COURT: Yeah.

1230 Richland Street / Columbia, SC 29201

\ (R CREEL COURT REPORTING, INC,
(‘.&
W (803) 252-3445 / (800) 822-0896






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

DEUTSCHE BANK, ET AL. V. ABRECHT, ET AL. 48

BURGESS: It doesn't deal with the relationship
between the parties. So I don't know that this
statute would govern ---

COURT: So you're saying this statute applies to
-- like I say, another the creditor ---

BURGESS: Another creditor.

COURT: --- wanting to lend them money ---

BURGESS: Exactly.

COURT: --- or something like that.

BURGESS: Or if this particular creditor wanted
to go in and file a document of record, like a
document of recision ---

COURT: Yeah.

BURGESS: --- or something of that nature.

COURT: Yeah.

BURGESS: Then they would -- before taking that

COURT: Yeah.

BURGESS: --- step with public record ---

COURT: Uh-huh.

BURGESS: -—-- then they would follow 19-5-70.

COURT: Uh-huh.

BURGESS: But as between the parties and the
Abrechts' pledge of their property as a

security for this debt, I don't +think the
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recording statute 1s going to somehow absolve
them ---

COURT: Uh-huh.

BURGESS: --- of that obligation.

COURT: Uh-huh.

BURGESS: And I don't think that's what 19-5-70
is meant to speak to.

COURT: I will say this, it does seem -- it does
seem to me that the way the case developed, it
wasn't anything wunnatural or, vyou know, not

normal about the tennis match that vy'all

engaged in. And then the subsequent discovery
and -- I think everybody was on notice to that.

RADEKER: I would -- I want to say something, if
I may —---

COURT: Sure.

RADEKER: --- just 1n response.

COURT: Sure.

RADEKER: And I don't want us to keep beating
this horse any longer than we have to.

COURT: Yeah. Yeah.

RADEKER: But it's to say, these statutes have
Title 19, they're evidence statutes.

COURT: Yeah.

RADEKER: Title 19's the evidence. It's not the
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recording act.

THE COURT: That's right.

MR. RADEKER: And there's no exception in this that
says but it doesn't apply between these parties
to the instrument. To read such that such an
exception exists would be to read into the
statute an exception that's not there.

THE COURT: Yeah.

MR. RADEKER: And I'd cite First Citizens versus
Blue O0Ox, LLC, a fairly recent case for the
proposition that courts are not allowed to do
that.

THE COURT: Yeah.

MR. RADEKER: So, yeah.

THE COURT: And you said the first time you've seen
this -- him bring up this -- these two statutes
was this morning; is that right?

MR. BURGESS: That's correct, Your Honor. I haven't
had the opportunity ---

THE COURT: All right.

MR. BURGESS: --- to go back and look at the
statutes that he cited ---

THE COURT: Okay.

MR. BURGESS: --- as he cited them.

THE COURT: So, I'll tell vyou this. Out of an
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abundance of deference to that, I'm going to
certainly not rule on that issue for sure until
he has a chance to maybe send some rebuttal,
you know, whether it's -- I don't care if it's
a memo or a statute or a case or two or ten,
you know, I don't care. But I think he needs
a chance to -- so I'm definitely, as far as
that issue, I'm going to take that wunder
advisement.

The note issue, while it was as
interesting as it was, and I thank vyou for
bringing that and thank you for letting me see
that, I still think I need to see the other
note. So as to that issue, I'm not going to
render summary Jjudgement on either of those
two.

I'm extremely -- by the way, I'm not
rendering summary judgement as to the statutory

issue until I've seen whatever he might like to

MR. RADEKER: Okay.

THE COURT: --- produce in reply. I'm not ruling on

it now. I'm not saying now you don't get it.
I'm taking it under advisement with whatever he

might want to produce. And I'll give you --
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well, we have trial set. I'll give you --
what's today? What's today, Tuesday?

MR. BURGESS: Tuesday the 21st.

THE COURT: Friday. By 2:00 on Friday? Is that
good?

MR. BURGESS: Yes, sir.

THE COURT: Whatever you want to produce, whatever.
And of course, produce it for Mr. Radeker.

As to the other two issues, one being the

Plaintiff, whether they exist or not, and then
of course the satisfied mortgage issue, I'm
going to take those under advisement at this
time as well. A lot of flurry in this last day
or so with what y'all provided. So if anybody
wants to provide anything else by 2:00 o'clock
on Friday in support or, you know, a case or
whatever, I'll certainly entertain that as a

supplement to this hearing.

Very 1interesting case, fellows. Very
interesting case. I think -- that'll be my
ruling. I'1l1 take those three under
advisement. I'm ruling against you on the note

at this time, summary Jjudgement.
MR. RADEKER: Right, right. Yeah.

THE COURT: And ---
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MR. RADEKER: Just not -- 1if you grant summary
judgement, i1if you do ---

THE COURT: Yeah.

MR. RADEKER: --- it won't be on that basis.

THE COURT: Absolutely.

MR. RADEKER: That's what I hear you say.

THE COURT: It might be on three of the other ones.
But -- but anyway, I think to be fair, we're
going to give them some time to respond,
especially to the statutory issue. And it has
raised my interest into some of the -- you
know, I kind of started focusing on when I came
on board, but 1it's raised my 1interest to go
back. Because I think I do need to look at
some stuff that I hadn't anticipated today.
And ¥e) anyway, I think with that, any
questions, anything anybody want to put on the
record?

MR. RADEKER: Nothing further from us.

MR. BURGESS: None from the Plaintiff, Your Honor.

THE COURT: Then we'll be adjourned. And I'll make
my ruling after I have a chance to see whatever
y'all want to produce, especially you. I want
to make sure we're fair to you, Mr. Burgess.

All right. Very good.
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(There being nothing further, the hearing concluded

at 11:30 a.m.)
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