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STATEMENT OF THE CASE

Walter Buchanan challenged a July 30, 2024 department letter. “Department’ refers to
the now-abolished Department of Environmental Control (DHEC) before July 1, 2024 — and the
South Carolina Department of Environmental Services from July 1, 2024 forward. See, Act No.
60, 2023 S.C. Acts, 302-27 (government agency restructuring). The July 30 letter issues under
the watch of SCDES, the successor to DHEC. The ALC dismissed Buchanan’s request and
petition for a contested case hearing. Respondent Silfab erroneously asserts this letter merely
acknowledged Silfab’s update of certain air modeling data in accordance with the existing air
quality permit DHEC issued March 1, 2024, permit # CP-500000090.v.1.0. Respondent and the
lower court ignore the major changes in exhaust tower stack height, diameter, and exit velocities.
These factors changed after DHEC issued Silfab the aforementioned permit on March 1, 2024.
After this, Silfab on June 4, 2024, notified the department (then DHEC) that it needed to modify
proposed stack heights to “comply with York County Building and equipment height zoning
requirements. (R. p. 70, at 4 5). Stack height is “[a] parameter used to determine compliance with
state and federal ambient air quality standards,” including AALs. (R. p. 5)

Here is the problem. The DHEC permit issued March 1, 2024 states “[a]ny changes in
parameters used in ...air dispersion modeling demonstration...may require a review by the
facility to determine continued compliance with [the state and federal ambient air quality]
standards. (R. p. 85). Standard 8 cited by Respondent requires, likewise, “[a] review by the
facility (*sic) to determine if changes in listed parameters have an adverse impact on the [AAL]
compliance demonstration occurring as part of the March 1, 2024 permit.

Silfab changed exhaust stack height and — importantly — stack diameter after they

received the March 1, 2025 permit. This is not disputed. Stack height was originally proposed at





19.7 feet high. Then, 70’ foot height. Then, lastly to 50” foot height. These were major changes
never disclosed to neighboring homeowners, including Appellant. On July 3, 2024 Silfab
submits to the newly created SCDES their updated modeling forms and model parameters. (R.
p. 70 at 96). SCDES sends Silfab the July 30, 2024 letter reiterating its (*sic) review of updated
modeling parameters, noting Silfab had demonstrated continued compliance with applicable
standards and its permit. This letter concluded that a construction permit application and revision
are not required of Silfab, despite major design changes in exhaust tower stack height and
diameter. SCDES stated justification is that Silfab’s updated parameters were submitted pursuant
to Condition 1.1 of the existing permit (R. p. 93), where the March 1, 2024 permit from DHEC
was predicated on 19.7 AGL height. Not 70’ foot height. Not 50° height. The case is assigned to
Hon. Ralph King Anderson III on October 16, 2024. (R. p. 3). Respondent erroneously states
this appeal arises from July 30, 2024 correspondence between the SCDES department and Silfab,
holder of the March 1, 2024 permit CP-500000090 v.1.0 (R. pp. 20, 73-85) for construction of a
solar cell and solar panel production facility in the heart of the Fort Mill, South Carolina
community. [Silfab Final Br. at 6.]

The March 1, 2024 permit authorized construction of solar cell module and solar panel
manufacturing equipment and processes, tanks, emergency generators, and — importantly —
established emission (*sic) limits, source testing, monitoring, record keeping, and reporting
requirements for those processes, strictly assigned to the Canadian corporation. (R. pp. 69-70, 9
3, p. 73.) What respondent and the court ignore is that there is a now fully manifested change of
use from a distribution warehouse, to a distribution warehouse upfitted with exhaust towers,
which will engage in chemical manufacturing. The chemical manufacturing will involve
hazardous, toxic, and corrosive chemicals in proximity to Appellant’s home, adjacent schools,
and thousands of residential homes. Here, hydrochloric acid (“HCI”), hydrogen fluoride (“HF”),
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and Silane will be used in Silfab’s processes.

STANDARD OF REVIEW

“In an appeal from the decision of an administrative agency, the Administrative Procedures
Act provides the appropriate standard of review.” Original Blue Ribbon Taxi Corp. v. S.C. Dep'’t
of Motor Vehicles, 380 S.C. 600, 604, 670 S.E.2d 674, 676 (Ct. App. 2008). Accordingly, “[t]he
court may not substitute its judgment for the judgment of the agency as to the weight of the
evidence on questions of fact. The court may affirm the decision of the agency or remand the case
for further proceedings. S.C. Code Ann. §1-23-380(5)(a) — (f). The court may reverse or modify
an agency decision if the appellant’s substantial rights were prejudiced because the agency’s
findings, inferences, conclusions, or decisions were unconstitutional or unlawful; exceeded
statutory authority; resulted from unlawful procedure; were affected by legal error; were clearly
erroneous in light of the reliable, probative, and substantial evidence on the record as a whole;

or were arbitrary, capricious, or an abuse of discretion. /d.
“Appellate review of an order by the ALC “must be confined to the record.” S.C. Dep 't
of Revenue v. Club Rio, 392 S.C. 636, 640, 709 S.E.2d 690, 692 (Ct. App. 2011) (citing S.C.
Code Ann. 1-23-610(B)). “The decision of the [ALC] should not be overturned unless it is
unsupported by substantial evidence or controlled by some error of law. Original Blue Ribbon,
380 S.C. at 604. The Court of Appeals can reverse the ALC if the findings are affected by error
of law, are not supported by substantial evidence, or are characterized by abuse of discretion or
clearly unwarranted exercise of discretion. /d. (citing Olson v. S.C. Dep’t of Health and Env'’t
Control, 379 S.C. 57, 63, 663 S.E.2d 497, 501 (Ct. App. 2008). An abuse of discretion occurs
where the trial judge was controlled by an error of law or where his order is based on factual
conclusions that are without evidentiary support. Tri-County Ice and Fuel Co. v. Palmetto Ice

Co., 303 S.C. 237, 242, 399 S.E.2d 779, 782 (1990).
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ARGUMENT
The appellant asserts all of the above (a)-(f) under S.C. Code Ann. §1-23-380(5)

exist in this case. The most glaring example is DHEC department failure to fully and accurately
transcribe the October 30, 2022 public forum, violating § 1-23-380(5)(c). Accurate and sufficient
information is not conveyed to the public forum, particularly regarding exhaust stack height and
diameter changes that Silfab implements after the March 1, 2024 permit and the contemplated land
use change, distribution warehouse to chemical manufacturing plant, whose process necessarily
involves hazardous, toxic, and corrosive chemicals at the Silfab Site.

L DISMISSAL BY THE ALJ WAS ERROR AND ABUSE OF DISCRETION
WHERE THE CHALLENGED JULY 30, 2024 LETTER QUALIFIED AS
APPLICABLE EXCEPTION UNDER “OTHER ACTIONS OF THE
DEPARTMENT WHICH GAVE RISE TO A CONTESTED CASE UNDER
S.C. CONST. Art. I, SECTION 22 (1895) AND S.C. CODE ANN. § 1-23-
600(A).

Appellant’s initial filing with the ALC sought a contested hearing, citing violations of

due process by the department (R. p. 18 at 1(a)); (R. p. 23 at 1). On November 27, 2024,
a joint motion by respondent Silfab and the SCDES was submitted to the court (R. p. 55).
Appellant counsel acknowledges that it did not file a written response to the joint motion. The
order cites "[f]ailure of a party to timely file a response may be deemed a consent by that party
to the relief sought in the motion or petition." The trial court cites SCALC Rule 19(A) for the
ruling, yet goes yards further. (R. p. 9 at 41 and 93.) The ALC finds at law petitioners had no
vested constitutional rights to due process or vested right to request a contested case in the first
instance, despite the ALC citing that it did not have subject matter jurisdiction. (R. p. 9 at 1 at

lines 4-9.) This juncture is important for this court to note. Appellant respectfully avers that the

ALC improperly engaged in fact-finding and evaluating the weight of the evidence in error of





law and the applicable standard of review. (R. p. 9 at § 1 9-12); (Id. at ] 2 at 5-8). This occurs
where-now the shape and form that has manifested itself at the Silfab site is a major, not minor,
pollution emissions facility. It is within a densely populated community in Fort Mill. What once
was a large distribution warehouse has now become a chemical manufacturing facility.
Appellant asserts that the right to present a contested case and to challenge significant changes
to stack height, diameter, and VOC or pollutant exhaust would be a presently vested right
protected by the constitution-held by the Appellant, if not the entire affected public. At no time
should the constitutional right to life, liberty, or property take a backseat to Rule 19 SCALC
and Rule 23(8) SCALC. The operative language of Rule 19(A) is 'may” and not "shall.” It
denotes discretion of the trial court and is not affirmative language, where the trial judge's
abuse of discretion is made apparent.

It is well settled that statutory terms are given their plain and ordinary meaning. Miller
v. Doe, 441 S.E.2d 319 (S.C. 1994); see also State v. Wilson, 274 S.C. 352,356, 264 S.E.2d 414,
416 (1980). The legislature’s use of the word “may,” rather than “shall,” denotes discretion, not
mandate. Appellants therefore contend that the ALC’s conclusion that Petitioners consented to
dismissal was discretionary and that the ALC abused that discretion.

Appellants further assert that the ALC improperly deprived Petitioners of the opportunity
to present a contested case, erroneously deemed waiver or consent to dismissal, exceeded the
scope of review, and went beyond the record to conclude that Appellants held no vested
constitutional rights. (R. p. 99 1, at 8—12.

An abuse of discretion occurs when a ruling is controlled by an error of law or rests on
factual findings unsupported by the evidence. Tri-County Ice & Fuel Co. v. Plantation Ice Co.,

303 S.C. 237,242,399 S.E.2d 779, 782 (1990). Accordingly, an ALC decision must be reversed






if it is affected by legal error, unsupported by substantial evidence, or constitutes an abuse of
discretion or clearly unwarranted exercise of discretion. Original Blue Ribbon, 380 S.C. at 604,
670 S.E.2d at 676; Olson v. S.C. Dep’t of Health & Envtl. Control, 379 S.C. 57, 63, 663 S.E.2d
497, 501 (Ct. App. 2008).

The ALC expressly acknowledged that no final agency decision occurred on April
17,2024. (R. p. 5 at 7-8.) The timeline therefore matters. After SCDHEC issued the permit
on March 1, 2024, Silfab implemented major—not minor—post-permit changes. (R. p. 51,
9 2 at 1-7.) A second permit issued on April 17, 2024 reflects a dramatic increase in stack
height to seventy feet, even though Silfab presented only a 19.7-foot stack to the affected
public. (Id. at lines 5-6.)

The ALC erred by concluding that neither the March 1 permit nor the April 17 permit
or letter implicated emissions impacts from changes in stack height, diameter, or pollutant
discharge—data never accurately disclosed to the public. That error rests on a flawed
process in which the Department delegated fact-finding and emissions verification entirely
to the corporation itself. By failing to recognize these post-permit modifications as material,
the Department and the permittee circumvented due process, shielding amended
construction plans and emissions data from public scrutiny under the guise of a “synthetic
minor” permit.

The errors deepened after July 30, 2024. Following the abolition of SCDHEC on
July 1, 2024, the newly created SCDES attempted to unwind the regulatory confusion left
by its predecessor. On July 3, 2024, SCDES provided Silfab with updated modeling forms
for the corporation’s own verification. (R. p. 9, 2 at 3.) FOIA disclosures later revealed

that Silfab had already implemented two stack-height changes, altered VOC discharge





levels, and benefited from concealment and misrepresentation by the former agency. (R. p.
51, 9 2 at 4-6.) SCDES subsequently advised Silfab that it needed to update modeling
parameters. (R. p. 50, 9 5 at 8.)

When SCDES issued its July 30, 2024 written determination that no permit revision
was required, it acted squarely within the scope of S.C. Code Ann. § 48-6-30. That statute
governs departmental decisions involving permits and “other actions ... which may give
rise to a contested case.” § 48-6-30(A) (emphasis added). It also requires notice of such
decisions to both permittees and affected persons and affords thirty days from mailing to
request a contested case. § 48-6-30(D)(2).

Here, however, SCDES sent the July 30 letter only to Silfab through the ePermitting
system. The statutory thirty-day clock could not run against an affected neighboring
landowner like Buchanan, who never received the notice the statute requires. Although
Respondents invoke § 48-6-30 defensively, Buchanan does not dispute the statute’s
applicability. He disputes that the statutory trigger ever occurred as to him because the
Department mailed notice only to the corporation.

Section 48-6-30(D)(1) requires SCDES to send notice to the permittee and to
“affected persons” who have requested notice in writing. SCDES concedes that it sent the
July 30 letter only to Silfab and claims that “Appellant did not request in writing to be
notified of the letter prior to it being sent.” (SCDES Br. at 6-7; R. p. 71, 9 9; R. p. 9 n.9.)
That factual finding is wrong. Buchanan submitted written review requests identifying
himself as an affected neighboring property owner well before July 30, 2024. (R. p.
(March 2024 request for board review); R. pp.  (Aug. 14, 2024 petition).) Even accepting

the ALC reading of § 48-6-30 in the abstract, jurisdictional deadlines begin to run when the
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statute says they do — there, fifteen days “after notice of the department decision has been mailed
to the applicant.” Here, SCDES never mailed (or sent by digital means) the July 30, 2024
decision to the affected neighbor whose home property and family are downwind of the
redesigned exhaust stacks. A clock tied by statute to “mailing” cannot be deemed to have expired
as against a person who, as a matter of fact, never timely received the very notice the statute

contemplates. (R. p. 93).

IL THE ALC TRIAL JUDGE DISMISSAL OF APPELLANT’S CONTESTED
CASE UNDER RULE 23(B) OF THE ALC RULES OF COURT WAS
ABUSE OF DISCRETION, IMPROPERLY EXERCISING IMPUTED
CONSENT, WHERE THE COURT DEPRIVED BUCHANAN OF ANY
HEARING AND THE RIGHT TO BE HEARD.

The record evidences Silfab applied to the department (DHEC), citing its stack height
would be 19.7 feet AGL (above ground level). (R. p. 51 at 7). This fact was untrue and falsely
presented by the department (DHEC) to the citizenry, based on Silfab's initial data and air
modeling. (R. p. 51 at 5-6). Upon changes in design, Appellant respectfully asserts that this
triggered a duty by the department to accurately advise the citizenry and not deem design
changes a minor, inconsequential change. (R. p. 51 at 42 7-8); (R. p. 594 at 10); (R.p. 8 at § 3
at 1-3). Provided, the stage has been set for the department to disregard errors by its abolished
predecessor, DHEC. (R.p.6 at 9 2 lines 3-5). Noteworthy for this court is that initial reports of
VOC release data were initially above 100 tons estimated per year. Amended Silfab data reports
less than 100 tons per year, conveniently avoiding the NPDES regulations instead of review
under Standard 8, SC Code of Regulations. This court must consider not only the raising and
lowering of stack height. The court should consider the ramifications presented by the stack

diameter change combined with the stack height change. (R. p. 5 at § 4 at 2-3). Thus, the

industry-wide saying “The solution to pollution is dilution” (-author unknown).





Appellants assert respondent SCDES and Silfab's collusion in arriving at yet untested
discharges, with Silfab aided by the department head of the administrative regulatory body (R.
p. 5, line 17; R. p.6, at 2). The ALC substitutes its judgment for the judgment of the agency as
to weight of evidence on questions of fact deviating from S.C. Code Ann. §1-23-380(5)(a) in
weighing the evidence focused more intently on HC1 (hydrochloric acid), the liquid byproduct
of treated HF (hydrofluoric acid) requiring water treatment on site (which means a change in use
away from distribution) upon a light industrial-zoned tract. Appellant alleges improper weighing
of evidence in violation of the standard of review by the ALC judge, and improperly weighing
whether Petitioner held presently vested constitutional right, including the right to rely on
existing location and not be impacted by a change of use that implicates the environment of
petitioner’s home and community, not to mention adjacent schools. (R. p. 9 at 4-12.)

Respondents’ final briefs still fail to disclose what “county requirements” Silfab
purportedly sought to satisfy. That omission matters. Given the representations made to the
public on October 30, 2023—and the subsequent, undisclosed changes to stack height and
diameter—the Department had a legal duty to inquire. The adjusted stack height was never
publicly disclosed and materially misrepresented post-permit design changes. Construction of
19.7-foot stacks never occurred. Instead, Silfab increased the stack height to seventy feet and
later reduced it to fifty feet. (R. p. 51, 9 2.) Both configurations exceed the 19.7-foot above-
ground level jointly represented by the Respondents at the public forum.

By treating these design changes as “minor,” the Department effectively adopted Silfab’s
amendments wholesale—by delegation rather than regulation—without advising affected
residents what levels of toxic emissions, under state or federal law, they might face. As successor
to SCDHEC, SCDES deemed these changes insufficient to warrant a new permit or additional
public hearing. (R. p. 5 at 7-8; R. p. 6, 9 3 at 1-8.)
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The ALC’s ruling rests on unproven and untested data and fails to account for substantial
evidence concerning the facility’s proximity to Appellant’s home and nearby public schools.
The record as a whole shows an evolving change in use—from a large distribution warehouse to
chemical manufacturing operations, including the addition of exhaust stacks emitting toxic
chemicals—Ilocated near Appellant’s residence, adjacent schools, and thousands of neighboring
homes. All relevant location factors predate Silfab and derive from the site’s placement and
long-established light-industrial zoning.

There is no dispute regarding stack height changes cited in Appellant’s initial and reply
briefings. Stack height has evolved from 15.7 feet to 70 feet, and now to 50 feet. Respondents
confirm this. The first representation to the public had the stacks at 19.7 feet (roof level). (R. p.
51 at 92 at 4-7). The stacks were originally modeled and showed compliance at 19.7 feet (i.e., a
more conservative, and worst-case, parameter) according to SCDES (R. p. 51 at 2 at 5-
8). Then, things changed on June 4, 2024. Silfab needed (sic) to modify its proposed stack
height to "ensure compliance with county requirements" (R. p. 50 at 94 at 1-2). Silfab
graciously agreed to raise the stack height to 70 feet. Appellants assert the trial judge erred by
reviewing the weight of unproven evidence and the assumption of misleading and inaccurate
information by successor agency SCDES regarding findings at lines 6-8 above. Respondent
SCDES asserts to the below court that [a]lthough the actual (sic) stack height would be
decreasing from 70 feet to 50 feet from the ground, (R. p. 51 at 2 at 4-6) the stacks originally
modeled (sic) as part of the October 30,2023, department presentation of Silfab data to the public
meant that the third such amendment to stack height could not possibly (sic) affect the compliance
demonstration by Si/Jab-second air modeling data occurring after permit grant March 1, 2024-
would adversely affect the compliance model as a practical matter (*sic) (R. p. 51 9 2 at 6-8).

Perhaps this denotes the reason the ALC goes beyond declaration of no subject matter
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jurisdiction, to weighing the factual evidence and improperly ruling at law upon vested vs. non-
vested constitutional rights of the appellant. Under the ALC ruling, Silfab must necessarily enter
operations before a nuisance exists; otherwise, petitioners cannot challenge by contested hearing
air models presented by Silfab. Citing no subject matter jurisdiction, the court engaged in
specific fact-finding, weighing evidence, and merits determination(s) without any hearing. The
ALC goes on to weigh department assertions as to stack height “conservativism”, emission
dispersion, and the legal effect of modeling language in permit and standard no. 8 — all without
evidentiary hearing or opportunity for Buchanan to cross-examine whatsoever. The court’s order
as to findings of “more conservative” and “worst case” characterizations was an error under the
standard of review, where at no time is the Appellant (or public) advised of design changes post
the March 1, 2024, permit issued by DHEC.

If the Department’s approval of an increase in stack height to seventy feet triggered no
legal duty, then a subsequent reduction from seventy to fifty feet necessarily did. In either event,
the ALC erred by engaging in judicial fact-finding and by crediting factual assertions
unsupported by record evidence—assertions that were materially misleading and insufficiently
developed for review in the first instance. At no point were the public or affected landowners
accurately advised of VOC emissions resulting from post-permit stack design changes.

By accepting Respondents’ assumptions, the court impermissibly substituted conjecture
for evidence and engaged in fact-finding predicated on untested premises, all while Respondents
failed to truthfully disclose material information to the public after the October 30, 2023 public
forum—much of which remains unpreserved due to DHEC’s decision not to require
transcription. Notably, Silfab later sought a third modification to the publicly represented stack

height, reducing it to fifty feet. (R. p. 51 at 6.)
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If raising the stack height from 19.7 feet to 70 feet was truly a benefit to the surrounding
public, how does the Department’s later reduction to 50 feet not impair the public’s due-process
right to know? The Department never accurately or transparently disclosed this change. Instead,
it obscured the modification through off-record procedural irregularities, hoodwinking the public
and depriving it of meaningful notice.

The relevant information emerged only through FOIA requests. At no point did the
Department transparently or accurately disclose to the public—or to the court—that stack heights
had increased to either 70 feet or later 50 feet. Another public hearing would serve only as an
annoyance, particularly where heightened standards may apply if toxic release data is evaluated
in light of post-permit design changes to stack height and diameter.

It is therefore unsurprising that this information does not appear in the DHEC transcript,
which records only events occurring after 7:18 p.m. at the public forum. As to public notice, the
only stack height disclosed to the public or Appellant was the purported “worst-case” 19.7-foot
AGL height originally proposed by Respondent Silfab and conveyed by the Department as such
(R.p. 51 92 at 6). Any post-permit increase above 19.7 feet renders that representation factually
inaccurate and, at a minimum, grossly misleading. Ongoing post-permit changes to both stack
height and diameter confirm this point. Fired boilers are now being installed in close proximity
to silane storage tanks (R. p. 5 94 at 6).

The court’s exclusive focus on HCI ignores the presence and storage of hydrofluoric acid
(HF) and silane. HCI would be released only through stack discharge after water treatment and
heating—the very rationale relied upon by Respondents and the court to deem fired boilers
“exempt.”

According to the regulatory department, SCDHEC, the facility will operate in the
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future as a "conditional major source". Provided, however, the change in stack height is
"minor" and deemed inconsequential "revision" (R. p. 41 at 9 2) where Silfab submitted
updates to modeling parameters July 3, 2024, including "updates to stack height, stack diameter
.. exit velocity, and "accounted for two buildings” being constructed nearby ... and "Four (4)
boilers (R.p.5, 94,2 -6)introduced by the Silfab changes requested June 4, 2024. This is
three (3) months after permit approval by the administrative agency, using 19.7 feet for stack
height.

Appellants assert the ALC erroneously concluded these changes were “exempt” from
construction permitting requirements and further erred in ruling they were “unrelated (*sic) to
the facility’s updated (*sic) modeling analysis” (R. p. 5 94 at 6-8). In doing so, the ALC
improperly engaged in fact-finding and evidence weighing rather than confining its review to
the record.

Appellate review of an ALC order “must be confined to the record.” S.C. Dep’t of
Revenue v. Club Rio, 392 S.C. 636, 640, 709 S.E.2d 690, 692 (Ct. App. 2011) (citing S.C. Code
§ 1-23-610(B)). The ALC violated this standard by substituting its own factual determinations
where SCDES conducted no independent analysis, instead deferring entirely to the permittee to
“connect the dots” using an agency-provided analysis sheet.

Under this regime, only the permittee verifies continued compliance (sic), becoming the
sole fact-finder, whose data is effectively immune from challenge (R. p. 6 at 1-3). The ALC’s
conclusion that no construction permit revision was required ignores substantial post-permit
changes the public had a right to know about and contest before the July 30, 2024 letter—
particularly where grossly inaccurate data was presented at the October 30, 2023 public forum

without further scrutiny.
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The record now reveals what has taken shape at 7149 Logistics Lane: an emerging
chemical manufacturing facility adjacent to Appellant’s home, children, schools, and
surrounding residences. Months later, the plant’s true form has emerged, yet the Department
adopted factual findings carte blanche from the permittee and relayed them to the ALC as
corporate representations.

The ALC again erred by weighing evidence where major—not minor—design changes
distorted the record with zero transparency to Appellant or the affected public. Labeling stack-
height changes “minor” did not relieve SCDES of its duty to independently review, regulate, and
disclose evolving design data. Due process required more than post-hoc “revisions”
implemented without notice or meaningful review.

It was error for the ALC to engage in its own fact findings instead or limiting its
review to the record by expressly adopting permittee Silfab's factual findings where the
department (now SCDES) presented the public insufficiently detailed information; it then
issued a letter July 30, 2024, acknowledging receipt of Silfab desired changes and "county
requirements" (R. p. 6 at 9-12). Did the department have a duty to inquire as to what "county
requirements" Silfab was referring to in its petition for major changes? Absolutely.
Noteworthy is that Silfab's second stack height adjustment from 70 feet to a lowered 50 feet
would be a major (not minor) change, and the record evidences this occurs affer the permit
issue date, March 1, 2024. If the adjustment by Silfab was to comply with "county
requirements" as evidenced by the record, the reasonable step the department should have
taken is inquire as to what county requirements. Zoning, perhaps? Location, perhaps?

While Appellant acknowledges the zoning code (which evidences a Light Industrial site)
is not a matter the department would have reviewed, the toxic pollutant discharge data, which
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falls under the National Pollutant Discharge Elimination System (NPDES) as transferred to the
newly created SCDES, certainly would be. It would be if a department permitted major changes to
the stack height after the permit was issued on March 1, 2024. Instead, a permittee wolf is
delegated authority to certify and verify pollutant discharge levels pursuant to Regulation 61-
62.5 of the South Carolina Code of Regulations (2012) (R. p. 5 atY 4). The representations made
to the public are now grotesquely inaccurate, if not untruthful and misleading, omitting sufficient
detail. At a minimum, the changes would entitle appellants to a contested hearing as to air
modeling, foreclosed by the ALC's turn to Rule 19(a) and Rule 23(B) of the SCALC, then ruling
appellants held no presently vested constitutional rights. (R. p. 99 2 and q 3). The court is
improperly weighing defalcated factual determinations of the department (R. p. 51 § 2) coming
expressly and solely from the corporation, verified solely by the Canadian corporation. (R. p. 51
at 4 3.) Silfab is led to connect the dots by the department head of the newly created SCDES to
easily avoid any scrutiny. As the public is never advised of adjusted stack height and diameter
design changes, no further public hearing is deemed necessary by the regulatory department (R.
p. 51 at 93), thus, the stale information adopted by the trial judge in error. (R. p. 5 4 4 at 1-3);
(R. 8 atq 3 at 1-5).
III. THE ALC TRIAL JUDGE DISMISSAL UNDER RULE 19(A) OF THE
RULES OF PROCEDURE FOR THE ALC WAS ERROR WHERE THE
COURT IMPUTED CONSENT TO DISMISSAL REQUESTED IN
RESPONDENTS’ JOINT MOTIONS WITHOUT PROVIDING

APPELLANT ANY HEARING OR RIGHT TO BE HEARD OR
CONSIDERING LESS DRASTIC OPTIONS.

If the October 23, 2023 public forum hearing was conducted upon unlawful procedure,

and thereafter major design changes to stacks are permitted with lackadaisical review, did this
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exceed the statutory authority of the department? Absolutely. While not fully or completely
transcribed, an inexplicable discussion of misrepresentations is warranted here as to volatile
organic compound (VOCs) quantities recklessly disregarded by the department and later the
ALC. Appellants assert that, if not reckless disregard of due process rights of the public to be
fully transparent as to VOC discharges, a change in stack height from 19.7 feet to 70.0 feet, now
lowered ultimately to 50.0 feet, would be. This is especially true if pertinent to processes
involving chemicals like hydrofluoric acid (HF) and air discharge of VOC from exhaust stacks.
The reason this is so is that Silfab inaccurately represented to the public 22,000-plus pounds
(not gallons) of data through the department at a public hearing. The record evidences
collusion—whether inadvertent or not—that allowed the permittee to evade meaningful state
scrutiny under Regulation 61-62.5, Standard No. 8 (Toxic Air Pollutants). At the same time, the
agency denied Appellant’s and the community’s repeated requests for final review dating back
to March 13, 2024. The agency therefore treated its decision as final (R. p. 51 92, lines 3—4).

The forthcoming July 30, 2024 letter never reached the level of proper due process
because government restructuring involves different processes now. (R. p. 6 at 9 2).

The ALC concludes that a new permit referred to by the trial court as merely "a
construction permit revision (*sic)” was not required and thus was not being issued (R.
p. 6 at 3). After citing the ALC court did not have subject matter jurisdiction, (R. p. 7 at
2) why then did the court go on to rule at law the petitioner/appellant failed to show a
deprivation of presently vested legal rights or privileges, particularly in light of the court's
ruling that [[Jmportantly, "the interests protected by the due process clause are defined not
by the constitution, but by independent sources, such as state law.” (R. p. 9 9 6 at 1-5).

"State law" would also include county zoning prohibiting a change of use upon a site zoned
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Light Industrial by ordinance, an act of the county legislative (not administrative)
governments. Appellant was within the general location first, and had a right to rely upon
existing zoning through proper due process. It is not an act that can be delegated to a
corporation by deference of the regulatory department(s).

Appellants respectfully assert that the court erred in focusing upon the April 17,
2024, permit, which was not merely "modified." Stack height was a major change, not minor.
The permit of March 1, 2024 is made antiquated, outdated and inaccurate by the time of the
June 4,2024 letter Appellant challenges. The information submitted to the public a year prior,
on October 30, 2023, is now stale, defalcated, and insufficiently detailed by July of 2024.
Silfab-submitted updates to modeling -'parameters" involving (a) stack height, (b) stack
diameter, and (c) exit velocities have changed drastically. Exit velocity of what? Volatile
organic compounds (VOCs) in proximity to Appellant’s home, schools, and scores of
residences. Fortunately, these are not impacted because the court has viewed changes away
from initial data, conveniently from a "worst case" scenario (R. p. 51 at 92, lines 4-6)
to a more acceptable result, as cited by the respondent to the court. The agency
determinations are without foundation of lawful procedure, deliberately not transcribed
upon unlawful procedure, and adopted by the trial court while reviewing the weight of the
evidence and whether petitioners held a present vested constitutional right at all under other
sources of law cited by the court. (R. p. 8 at 16-18). Appellants respectfully assert the
determination of the agency exceeds the statutory authority of the department, by
delegating (not regulating) to Silfab, being in charge of verification of VOC release data
never presented accurately, truthfully, or transparently to the affected public by a public

forum held October 23, 2023, later they are hoodwinked by the major stack design height
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and diameter changes. Again, neither Appellant nor any citizens would ever have an
opportunity for notice or opportunity for hearing, much less ability to contest a hearing,
where only the corporation is notified by Epermitting in the first place. Worse is the deceit.
As cited by the court, the new SCDES advised petitioner counsel that procedures formerly
utilized for contested hearings are "no longer applicable" (R. p. 22) after the abolishment of
SCDHEC by government restructuring. (R. p. 1 fn#l). See also, (R. p. 5 at 4 2 as to
community members' requests).

A "contested case" is a proceeding in which the legal rights, duties, or privileges of a
party are required by Article I, Section 22, of the Constitution "to be determined by an
agency or the administrative law court after opportunity for a hearing.” S.C. Code Ann. §1-
23-505(3) (supp. 2024). (R. p. 7 at 94 line 2). The court below identifies yet disregards the
statutory provision granting (*emphasis) affected persons the right (*sic) to challenge the
issuance of a permit pursuant to section § 48-6-30, conveniently avoided by resort to Rule
19(A) SCALC and Rule 23(8) of the rules of procedure for the Administrative Law Court.
Again, appellant counsel does not contest that it filed for reconsideration before the ALC
utilizing Rule 59(e) of the SCRCP (R. p. 94); (R. p. 95). That said, the ALC rules of
procedure should be no different than statutes, read according to their plain and ordinary
meaning. Rice v. Multimedia, Inc., 318 S.C. 95, 98,456 S.E. 2nd 381,383 (1995) (citing
Miller v. Doe, 441 S.E.2d 319 (1994)). Appellants assert it was abuse of discretion for the
ALC judge to impute or deem Appellant consent to a dismissal, where the very first filing
evidences request for contested hearing (R. p. 17); (R. p. 23); (R. p. 28) over ever- changing
"parameters"-stack height, as well as stack width, and exit velocities of potentially

hazardous VOC exhaust adjacent to Appellant’s home, schools, and residential districts. The
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ruling is unjust and harsh.

The use of the word "may" signifies permission and generally means the action
spoken of is optional or discretionary. State v. Wilson, 274 S.C. 352,356, 264 S.E. 2d 414,
416 (1980).

Thus, by using 'may" rather than "shall," the legislature’s intent evidences the action
is discretionary with the judge. The court first finds it does not have subject matter
jurisdiction but goes one step further to effectively foreclose any opportunity for contested
hearing by improperly engaging in review of the weight of the evidence submitted by the
department (R. p. 51 at 9 2) as to the petitioner's constitutional rights, in error ruling them
factually and at law to be not vested at all. (R. p. 9 atq 1 at 1-12.) The ruling was unduly harsh
and an abuse of discretion; a step the court should not have taken if it had no subject matter
jurisdiction. (R. p. 7).

The court errs by concluding at law that petitioners had no vested presently existing
constitutional rights, as Silfab has not fully engaged in operations. Hence, the harm is
speculative. (R. p. 9.) The court resorts to procedural rule over constitutional mandates
where the public's right to transparent, truthful, and accurate information was
compromised by predecessor agency DHEC, never corrected by SCDES in the wake of
government agency restructuring (R. p. 41 at 9-12). The department ignores its mandate to
protect public health entirely, citing that the old procedural methods under DHEC no longer apply.
Information regarding chemical process release of VOCs within the proximity of Appellant,
school children, playgrounds, ballfields, and hundreds of residential homes is ignored under the
department’s business-friendly posture. It is entirely disregarded by the court ruling at law under

Rule 19(A) SCALC that petitioners have “consented" to dismissal, versus the ability to
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have a contested hearing. It matters not that design changes to stack height and diameter
occur. The plain language of a statute should likewise apply to rules of procedure, whether the
SCALC rules or the SCRCP. Cf. Rice v. Multimedia, 318 S.C. 95,456 S.E.2d 381 (1995),

citing Miller v. Doe, S.E. 2d 319 (1994).

CONCLUSION

Appellant respectfully asserts the Court of Appeals should vacate and reverse the
Administrative Law Judge. Appellant acknowledges it is a tall order and request, but at a
minimum, the matter should be remanded where the department should be compelled to do
its job properly by complying with constitutional substantive and procedural due process,
with the department and Silfab being compelled to exhibit total transparency, no matter that
government restructuring occurred July 1, 2024. Appellant and other community members
should be granted an opportunity for a contested hearing, which Appellant at no time waived,
impliedly or expressly. The department should have regulated by ensuring complete, accurate,
and full transparency to Appellant and the affected citizenry for the very reason that substantial
rights are implicated under Article I section 22 of the state constitution. Liberty is at stake.
Property is at stake. Public health is at stake. It is important to note that a heavy industrial
pollution process(es) involving toxic chemicals like Silane (H4Si), HF, HCI, and anhydrous
ammonia, now stored as combustible cocktails at 7149 Logistics Lane in Fort Mill, has taken
form. These processes will be deployed and operated adjacent to homes, children, elementary
schools, playgrounds, ballfields, and dense populations of homes.

The sole entity to verify compliance (whether state or federal) is the corporation. The

totality of circumstances shows a yet untested process (R. p. 117); (R.p. 9 at92 at3); (R.p. 111-
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113) not permitted by "county requirements," e.g., the zoning code. The site is zoned Light
Industrial. Solar panels and module manufacturing by a heavy industrial process, respectively,
cannot take priority over the most cherished of God's gifts, children, health, and the protections
of due process. The permit and the ALC court ruling squarely and recklessly place children and
residents’ health in harm's way due to environmental changes of use. This court should vacate

and reverse on this basis alone.

Remand is proper where the record evidences what is patent; a contested case involves
the most cherished of legal rights, duties, or privileges of the appellants. This would include the
right to know and the right not to be exposed to pollutants at lower stack height designs. If major
changes (not minor) occurred, a legal duty was triggered, and the regulating agency, the
department, and permittee should have been transparent. This was not the case because the
public is hoodwinked under the guise of "minor permit revisions." At all stages of this dispute,
Appellant has had an absolute, complete, and fully vested right to protect their environment and
have notice and opportunity to be heard regarding environmental changes and land use changes.
It is not contingent upon Silfab commencing operation. (R. p. 9 at 1 at 11-12). The
court erred in weighing the evidence and declaring the planned operations of the plant a
contingency, or future act, thus, squarely foreclosing Appellant’s right to a contested
hearing atop the administrative department's delegating to the corporation factual "findings"
verified by Silfab alone. Safety and environmental compliance should not solely and strictly
be certified only by the permittee and adopted by the department and ALC carte blanche
upon stale and defalcated data This is inherently reckless. Both respondents had constructive
(if not actual) knowledge of the nature and character of the location and surroundings adjacent

to the Silfab site, yet recklessly disregarded legal duty owed under constitutional mandate,
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specifically S.C. Const. art. I § 22, where at no time did either department deliver full,
accurate, and complete information in sufficient detail after major changes were
implemented to the stack height. There is zero transcription before 7:18 p.m. by DHEC,
predecessor to SCDES. After July 1, 2024 SCDES compounds error atop inaccurate Silfab
reporting, the only information that will ever be conveyed to the ALC.

Abuse of discretion deemed appellants' consent to relight sought (dismissal) under
joint motions to dismiss are granted where the operative language is may, not the affirmative
language shall. Rule 19(A) SCACR. (R.p.9 at fn#9 at 3). Appellants submitted a request for
contested case hearing to the ALC and respectfully assert that procedural rule 19(A) SCALC
rules does not trump Article I, Section 22 of the state constitution. There are inherent vested
constitutional rights involving liberty, the right to live free from potential environmental
hazards, and to challenge the data the public now recognizes is false or misleading. A
"contested case" is a proceeding that appellants are lawfully entitled to, pursuant to Article
I, Section 22 of the Constitution of the State of South Carolina, to be determined by an
agency or the ALC after an opportunity for hearing. S.C. Code Ann. §1-23-505(3) (Supp.
2024). Appellants were provided no opportunity for a contested hearing where major
changes were implemented by the corporation on July 3, 2024. Under the applicable
standard of review, the ALC cites that it does not have subject matter jurisdiction. Yet, the
judge goes on to conclude that, at law, Silfab's updated parameters did not trigger a legal
duty by the department to independently review post March 1, 2024 permit major design
changes. Two changes of stack height are never made known to the Appellant nor the
affected public. The public had an absolute right to know if major changes would be

occurring adjacent to schools and homes, which has now taken form at the site as a heavy
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industrial chemical process adjacent to children, schools, and homes.

Appellant respectfully asserts the court of appeals should vacate and reverse.
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