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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

Honorable Circuit Court Judge Dianne S. Goodstein

Case No. 2026-000034

Stephanie Lehman,

Respondent,
V.
Berkeley County School District and
Anne-Magill Payne, individually, and as an
agent of Berkeley County School District, Defendants,
of which Berkeley County School District
is the Appellant,
Appellant.
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TO THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF APPEALS:

BACKGROUND

The circuit court issued its Order (Notice of Appeal, Exhibit A) (the “Order”) denying
Appellant’s Motion to Strike and for More Definite Statement (the “Motion”) on November 6,
2025. Subsequently, the circuit court issued a Form 4 Order (Notice of Appeal, Exhibit B) denying
Appellant’s Motion to Alter or Amend the Order on December 8, 2025. Thereafter, Appellant filed
its Notice of Appeal on January 6, 2026, and on January 8, 2026, this Court requested a
memorandum regarding whether the Order is subject to Appellant’s appeal. Appellant asserts the
Order is subject to appeal because the Order deprives Appellant of the mode of trial (non-jury)
required by S.C. Code Ann. § 41-1-80.

The genesis of the error in the Order that requires and allows appeal is the circuit court’s
conclusion in the Order that Respondent’s workers’ compensation retaliation claim under S.C.
Code Ann. § 41-1-80 is “akin to” (i.e., like) a wrongful discharge claim for violation of public
policy. The circuit court’s conclusion is a misstatement/misapplication of well-recognized South
Carolina law. As the Order recognizes, Respondent’s Amended Complaint does not contain a
cause of action for wrongful discharge but, instead, contains only a cause of action for workers’
compensation retaliation under S.C. Code Ann. § 41-1-80; a statute providing the sole, express
statutory remedy in South Carolina for workers’ compensation retaliation.

In respect to the Order concluding wrongful discharge causes of action for alleged
violations of public policy are “akin to” a wrongful discharge cause of action under S.C. Code
Ann. § 41-1-80, the Order errors because “South Carolina courts have refused to extend the public
policy exceptions to situations where the employee has an existing statutory remedy.” Martin v.

The Boeing Co., No. 2:16-cv-02797-DCN, 2016WL7239914, *3 (D.S.C. December 15, 2016)






(citing Barron v. Labor Finders of S.C., 393 S.C. 609, 615, 713 S.E.2d 634, 637 (2011) (“The

public policy exception does not . . . extend to situations where the employee has an existing

statutory remedy for wrongful termination.”); Stiles v. American General Life Ins. Co., 335 S.C.

222, 228, 516 S.E.2d 449, 452 (1999) (wrongful termination claim should not overlap with
statutory or contractual rights but “provide[s] a remedy for a clear violation of public policy where

no other reasonable means of redress exists”); Dockins v. Ingles Markets, Inc., 306 S.C. 496, 498,

413 S.E.2d 18, 19 (1992) (wrongful termination claim is unavailable where the employee has a
state or federal statutory remedy). In this case, Respondent pleads a cause of action for workers’
compensation retaliation that has an express statutory remedy under S.C. Code Ann. § 41-1-80
instead of asserting a wrongful discharge cause of action. Despite the Order concluding otherwise,
Respondent’s workers’ compensation retaliation claim is not “akin to” or otherwise like a cause of
action for wrongful discharge, and the Order concluding otherwise is contrary to existing law.

In summary, Respondent’s cause of action for workers compensation retaliation is neither
a wrongful discharge cause of action (a tort action) nor like (i.e., “akin to”) a wrongful discharge
cause of action. On the contrary, Respondent’s workers’ compensation retaliation cause of action
is an action under S.C. Code Ann. § 41-1-80; a statute providing Respondent with specific
equitable remedies only and, therefore, providing Appellant with the right to have the claim heard
as a non-jury matter. To the extent the Order reasons, finds, or concludes otherwise, the Order is
in error and requires Appellant’s appeal.

The circuit court’s conclusion in the Order that Respondent’s workers’ compensation
retaliation claim is like a wrongful discharge cause of action creates the consequential error
resulting in this appeal: the Order deprives Appellant of its right to have Respondent’s workers’

compensation retaliation cause of action tried as a non-jury action for equitable remedies only. It





is this error in the Order that deprives Appellant of its right to a specific mode of trial regarding
Respondent’s workers’ compensation retaliation cause of action and allows Appellant to pursue
this appeal.
ARGUMENT
“The determination of whether a trial court's order is immediately appealable is governed

by statute.” Morrow v. Fundamental Long—Term Care Holdings, LLC, 412 S.C. 534, 537, 773

S.E.2d 144, 145 (2015) (citing S.C. Code § 14-3-330). Generally, the denial of a motion to dismiss

[or a motion to strike or similar motion] is not immediately appealable. See FOC Lawshe Ltd.

Partnership v. International Paper Co., 352 S.C. 408, 413, 574 S.E.2d 228, 231 (Ct. App. 2002)

(“We note the denial of a motion to dismiss pursuant to Rule 12(b)(6) is generally not immediately
appealable. However, an order that is not directly appealable can be considered if there is an
appealable issue before the court.”). Nonetheless, “[b]y its nature, the question of whether an order
is immediately appealable is determined on a case-by-case basis.” Morrow at 538, 773 S.E.2d at
146. In this instance, the Order deprives Appellant of its right to have Respondent’s workers’
compensation retaliation cause of action tried as a non-jury action for equitable remedies only.
Thus, the Order denies Appellant the required mode of trial.

S.C. Code Ann. § 41-1-80 provides, in pertinent part: “[a]ny employer who violates any
provision of this section is liable in a civil action for lost wages suffered by an employee as a result
of the violation, and an employee discharged or demoted in violation of this section is entitled to
be reinstated to his former position. The burden of proof is upon the employee.” Consequently,
claims for workers’ compensation retaliation under the statute are equitable, not legal, and limited

to reinstatement and back wages. Wallace v. Milliken & Co., 305 S.C. 118, 120, 406 S.E.2d 358,

359 (1991) (recognizing reinstatement and lost wages are equitable remedies). Further, South





Carolina law is clear that Respondent’s retaliatory discharge claim under S.C. Code Ann. § 41-1-

80 is an equity action subject to a non-jury trial. Hinton v. Designer Ensembles, Inc., 343 S.C. 236,

241, 540 S.E.2d 94, 96 (2000) (claim under S.C. Code Ann. § 41-1-80 is an equitable claim to be
tried without a jury).

Despite claims for workers’ compensation retaliation being equitable in nature, the Order
allows Respondent, by way of a jury trial, to seek legal remedies for damages rather than equitable
remedies only in the form of reinstatement and back wages. Because the legal damages noted
above that Respondent seeks, and the Order allows her to pursue, are not recoverable under S.C.
Code Ann. § 41-1-80, the Order allows Respondent to seek legal damages from a jury for her
workers’ compensation retaliation cause of action as opposed to only the equitable remedies that
are allowed by S.C. Code Ann. § 41-1-80 by way of a non-jury trial.

The Order allowing for a jury trial as to Respondent’s workers’ compensation retaliation

cause of action constitutes clear legal error and deprives Appellant of its right to a non-jury trial.

See Robinson v. Code, 384 S.C. 582, 588, 682 S.E.2d 495, 498 (Ct. App. 2009) (affirming trial

court’s granting of motion to strike certain allegations relating to negligence because underlying

statute did not provide for recovery). Like Robinson, the underlying statute in Respondent’s case,
S.C. Code Ann. § 41-1-80, does not provide remedies beyond what the express language of S.C.
Code Ann. § 41-1-80 allows: lost wages and reinstatement, both equitable remedies for which no
jury trial is allowed in South Carolina.

The failure of the Order to strike those portions of Respondent’s Amended Complaint
demanding remedies and legal damages beyond the equitable remedies available under S.C. Code
Ann. § 41-1-80 (reinstatement and back wages), and the failure of the Order to correspondingly

strike those portions of Respondent’s Amended Complaint asserting the right to a jury trial for





Respondent’s cause of action under S.C. Ann. § 41-1-80, deprives Appellant of the right to non-
jury trial as to Respondent’s workers’ compensation retaliation cause of action.

“Pursuant to § 14-3-330(2), this Court [the Supreme Court] has held on numerous
occasions that when a trial court's order deprives a party of a mode of trial to which it is entitled

as a matter of right, such order is immediately appealable.” Flagstar Corp v. Royal Surplus Lines,

341 S.C. 68, 72, 533 S.E.2d 331, 333 (2000) (citing Lester v. Dawson 327 S.C. 263, 491 S.E.2d

240 (1997); C&S Real Estate Services, Inc., v. Massengale 290 S.C. 299, 350 S.E.2d 191

(1986); Creed v. Stokes 285 S.C. 541, 331 S.E.2d 351 (1985); First Union National Bank of South

Carolina v. Soden, 333 S.C. 554, 511 S.E.2d 372 (Ct. App. 1998); Preferred Sav. Bank, Inc. v.

Elkholy 303 S.C. 95, 399 S.E.2d 19 (Ct. App. 1990)). “These cases not only permit, but indeed
require, immediate appeal in the event of denial of a mode of trial to which one is entitled as a
matter of right. Failure to immediately appeal such an order forever bars appellate review.” Id.
(citing Creed, supra). The Order in this case denies Appellant a non-jury trial as to Respondent’s
claim under S.C. Code Ann. § 41-1-80 and, therefore is not only subject to immediate appeal but
must be appealed by Appellant.

Moreover, the Order consequently establishes the law of the case by concluding
Respondent is entitled to a jury trial for her cause of action under S.C. Code Ann. § 41-1-80.
Notably, left as issued, the Order cannot be reconsidered at any stage by the circuit court because

one circuit court judge cannot rescind or modify the order of another. See Spencer v. National

Union Bank of Rock Hill, 189 S.C. 197, 202, 200 S.E. 721, 723 (1939) (recognizing that generally

one circuit judge cannot rescind or modify another such judge's orders, but proper practice is to

appeal therefrom); Robert Harmon & Bore, Inc. v. Jenkins, 282 S.C. 189, 318 S.E.2d 371 (Ct.
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App. 1984) (“Party was bound by ruling that became the law of the case after that party chose not
to appeal such ruling.”).

Granted, the denial of a motion to dismiss, or denial of a similar motion such as a motion
to strike, generally does not establish the law of the case and all issues can be raised again at a later

stage of proceedings. See Ballenger v. Bowen, 313 S.C. 476, 477, 443 S.E.2d 379, 380 (1994)

(“The denial of summary judgment does not establish the law of the case, and the issues raised in
the motion may be raised again later in the proceedings by a motion to reconsider the summary

judgment motion or by a motion for a directed verdict.”); McLendon v. S.C. Dep't of Highways

and Pub. Transp., 313 S.C. 525, 526 n.2, 443 S.E.2d 539, 540 n.2 (1994) (“[L]ike the denial of a

motion for summary judgment, the denial of a motion to dismiss does not establish the law of the
case and the issue can be raised again at a later stage of the proceedings.”). However, the Order
goes beyond denial of the Motion and, whether intentionally or inadvertently, establishes the law
of the case by specifically concluding that Respondent’s workers’ compensation retaliation claim
is like a wrongful discharge claim, thus allowing Respondent to seek legal damages by way of a
jury trial; a conclusion that deprives Appellant of the non-jury trial for equitable remedies that it
is legally entitled to for the cause of action under S.C. Code Ann. § 41-1-80.

Therefore, if the Order is not immediately appealable and the Order is treated as the law of
the case, Appellant cannot later raise the issue of the Appellant’s right to a non-jury trial regarding
Respondent’s workers’ compensation retaliation cause of action. Proceeding in this fashion will
create an untenable result because Appellant will be forced to litigate and try the Respondent’s
workers’ compensation retaliation claim before a jury and subject itself to legal damages (i.e.,

monetary damages) before it can appeal the mode of trial issue challenged in Appellant’s appeal.





CONCLUSION

For the reasons stated, the Court should allow the appeal to proceed and allow the parties

to fully brief all issues for appellate review.

Respectfully submitted,

s/ Bob J. Conley

CLAWSON & STAUBES, LLC
126 Seven Farms Drive, Suite 200
Charleston, South Carolina 29492
Telephone: (843) 577-2026
bconley@cslaw.com

Attorney for Appellant

Charleston, South Carolina
Date: January 27, 2026
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Emmanuel J. Ferguson

FERGUSON LAW AND MEDIATION, LLC
171 Church Street, Suite 160

Charleston, South Carolina 29401

Telephone: (843) 491-4890
emmanuel@fergusonlaborlaw.com

Attorney for Respondent

John W. Fletcher

BARWELL, WHALEY, PATTERSON & HELMS
211 King Street, Suite 300

Charleston, SC 29402

Telephone: (843) 577-7700
jfletcher@barnwell-whaley.com

Attorney for Defendant
Anne-Magill Payne
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