From: Elizabeth Moultrie

To: Court Of Appeals Filings

Cc: Julius W. McKay II, Esquire (jmckay@mckayfirm.com); Jamie Rutkoski; Sherri A. Johnson

Subject: RE: Murphy v. All Season Healthcare; 2024-001802 - Supplemental Record on Appeal, Section I of III
Date: Wednesday, January 28, 2026 8:50:40 AM

Attachments: Part 1 - Coversheet, Index and 1 to 97.pdf

Proof of Service of SUPPLEMENTAL Record on Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:

Attached hereto for filing please find Section I of II of the Supplemental
Record on Appeal in connection with the above-referenced matter. Please
note that we are resubmitting the entirety of the record in order to
properly divide the sections; two e-mails will follow. I have also included
my Proof of Service for this Supplemental Record on Appeal.

By copy of this email and the following two emails, I am serving a copy of
the attached on counsel for Respondent. If you have any questions or
concerns, please do not hesitate to contact me.

Yours truly,
E.

Elizabeth Cason Moultrie

Senior Paralegal

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P O Box 1476

Columbia SC 29202-1476
803-256-4242

803-256-1952 (Facsimile)
803-312-5146 (Cell)
emoultrie@kassellaw.com

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments. All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence
is intended exclusively for the individual or entity to which it is addressed and may contain
information that is proprietary, privileged, confidential or otherwise legally exempt from
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas
The Honorable Jocelyn Newman, Circuit Court Judge

Civil Action No.: 2023CP4003086
Appeal Number: 2024-001802

Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee........ Plaintiff/Appellant,
V.

All Seasons Healthcare, LLC, All Seasons Healthcare, Inc., and TWG Polo Road, LLC d/b/a Mill

Creek Manor, LLC f/k/a Amara Place at Columbia........................coooiiiiiiiiiii. . Defendants,
Of whom All Seasons Healthcare, LLC 1S ...... ..., Respondent.
PROOF OF SERVICE

I certify that I have served the SUPPLEMENTAL RECORD ON APPEAL on
Respondent, by emailing a copy of same on the 28th day of JANUARY 2026 addressed to its

attorney of record, Julius W. McKay I at _jmckav@mckayfirm.com .

(Zgabatt C. MWowutica

Elizabeth C. Moultrie, Senior Paralegal
KASSEL McVEY, ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
803-256-4242

803-256-1952 (Facsimile)

Other email: emoultrie@kassellaw.com

January 28, 2026

Columbia, South Carolina.
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From: Elizabeth Moultrie

To: Court Of Appeals Filings

Cc: Julius W. McKay II, Esquire (jmckay@mckayfirm.com); Jamie Rutkoski; Sherri A. Johnson
Subject: Murphy v. All Season Healthcare; 2024-001802 - Supplemental Records on Appeal; Part II of III
Date: Wednesday, January 28, 2026 8:56:20 AM

Attachments: Part 2 Supp Rec on Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:

Attached hereto for filing please find Part II of the Supplemental Record on
Appeal in connection with the above-referenced matter. Please note that
we are resubmitting the entirety of the record in order to properly divide
the sections.

By copy of this email and the following two emails, I am serving a copy of
the attached on counsel for Respondent. If you have any questions or
concerns, please do not hesitate to contact me.

Yours truly,
E.

Elizabeth Cason Moultrie

Senior Paralegal

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P O Box 1476

Columbia SC 29202-1476
803-256-4242

803-256-1952 (Facsimile)
803-312-5146 (Cell)
emoultrie@kassellaw.com

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments. All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence
is intended exclusively for the individual or entity to which it is addressed and may contain
information that is proprietary, privileged, confidential or otherwise legally exempt from
disclosure.
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Healtheare, Inc. administered care to Ms. Gee at the Amara Place nursing facility where Ms. Gee
resided.

5. On December 29, 2019, the hospice nurse went to Amara Place at 7:10 p.m. and
provided comfort care to Ms. Gee and instructions to the employees of Amara Place regarding care
of Ms. Gee. [ am informed and believe that the hospice physician was contacted (o prescribe Ativan
and Morphine for Ms. Gee. At approximately at 12:15 a.m., December 30, 2019, our hospice nurse
returned to Amara Place and requested that Amara Place employees administer the Ativan and
Morphine to Ms. Gee. The Amara place employees refused to administer the morphine and Ms.
Gee was pronounced dead at approximately 12:47 a.m., on December 30, 2019. Our hospice nurses
did not have access to Ms. Gee’s medication because the medications were under the exclusive
and total control of Amara Place.

6. Despite requesting they provide the medications, Amara Place refused. Ms. Gee
was subsequently pronounced dead at 12:47 a.m., on December 30, 2019. | am informed and
belicve that the All Seasons hospice nurses did everything appropriately but could not administer
medication which they did not have in their possession, and they do not carry scheduled
medications with them. See generally Paragraphs 12 through 16 of the Notice of Intent to File Suit.

7. The Proofs of Service filed by Plaintiff (Plt. Exhibits 2 and 5) contend that All
seasons Healtheare, Inc, was served with the Notice of Intent to File Suit on December 16,2022,
and served with the Summons and Complaint on June 26, 2023. T'he documents attached Plaintiff's
certificates of service do not have my signature and I did not authorize any other person to accept
service for me. I do not know who signed the return receipts, and [ do not know of any agent or

employce of All Scasons Healtheare, Inc. that received or signed for these alleged mailings. | am

the Registered Agent tor service of process and did not sign the retumn
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receipts. [ am informed and believe that [ have never been properly served with either the Notice

of Intent to File Suit or the Summons and Complaint.

Seaasiithay

Heather McCloy

FURTHER AFFIANT SAYETH NOT.

SWORN TO AND SUBSCRIBED BEFORE ME
this | 2* day of March, 20244 (,ﬂ::__.

)

- 3

(@ i Coabiw )
)

)

NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: ‘A& Forbe sy 40|
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9590 9402 ?739bL 2055 4955 24

mam- |l B

First-Class Mail
FPostage & Feas Pald

United States ® Sender: Please print your name, address, and ZIP+4® in this box®
Postal Service
Elizabsth C Moultrie, Senior Paralegal
WKASSEL McVEY ATTORNEYS
P O Box 1476

Columbia SC 29202-1476

f T R R S U TR R TR TR

SENDER: COMPLETE THIS SECTION

B Complete ltems 1, 2, and 3.

B Print your name and address on tha raverse
so that we can return the card to you,

m Artach thia card to the back of the mallpiace,
_or on the front if apace permits.

I

COMPLETE THIS SECTION ON DELIVERY
A, Signpiu
L‘h‘?i Addrassea

B Huc: w fPﬂﬂfﬂd Name) C. Date of Delivery

(s | 12l

"3, Anlicia Addrasasd ta:

H. McCloy, as RA for Service af.
Process for All Season’ Healthearg:
Inc. _
7142 Woodrow St
Irmo, South Carelina 29063

. ls dsﬁivnry firass diforoatiom flam 17 LJ Yes
I YES, anter dellvery addreas belows [ No

3. Bervice Typo 0 Priorty Mail Express®
1 Adult Signatum L1 Raglatored Mail™
0 Adult Sigrutura Rastrictad Dallvery O Acglatersd Mall Reatteted
rified Mall@ Deiivary
© Cotifad Man Retdctod Doljvery [ Rignatura Conlirmation™
9590 8402 7386 2055 4855 28 Collect on Delivery O Slgnature Gonfirmatien

P Adlala klimbae Tl o gl indwll

13 Colloct on Duitvory Rostricted Defivery  Restricted Dellvary

Y017 OkLOD 0000 1954 22499

il $
il Rosidcted Deftvery

T " i

PS8 Form 3811, July 2020 PSN 7530-02-000-8053

Domestic Reluin Racalpl «
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Jenniter Murphy, as Personal Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis

Gee,
Plaintiff,
V.

All Season’s Healthcare, LLC, All
Seasons Healthcare, Inc., and TWG
Polo Road, LILC d/b/a Mill Creek
Manor, LLC f/k/a Amara Place at
Columbia,

)
)
)
)
)
;
) PROOF OF SERVICE
)
)
)
)
)
)
Defendants. )

I, Elizabeth C. Moulltrie, do hereby certify that on the 26th day of June 2023, | scrved
upon Defendant ALL SEASONS HEALTHCARE, LIC, a true and comrect copy of the
SUMMONS & COMPLAINT and Plaintiff’s First Discovery Requests by Certified Mail,
Return Receipt Requested, Restricted Delivery to H. MeCloy, as Registered Agent for Service
of Process for All Seasons Healtheare, LLC, as evidenced by United States Postal Form 3811,
postmarked 26 June 2023, and received in my office on 28 June 2023, attached hereto and
incorporated herein by reference. S
L .

LT Y prossnee

s

| e
LR

Elizabeth C. Mznﬁru
June 30, 2023

Columbia, South Carolina.
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: b

O &

2=-147876 TLL O L e O L LT P e R L L i
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1. Article Addressed to: T D. ls dulivery address different from item 17 O Yas

H. McCloy, as Registered Agent for If YES, enter delivery addross below: 3 No
Service of Process
for All Season' Healthcare, 7+
7142 Woodrow St
Irmo, South Carolina 29063

3, Servicu Type 0 Priority Ml Expross®
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal ) Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Plaintiff’s Supplemental Memorandum in
) Response to Defendant All Season’s
V. ) Healtheare, Ine.’s Motion for Summary
) Judgment or Motion to Dismiss
All Season’s Healthcare, LLC, All )
Scasons Healtheare, Inc., and TWG )
Polo Road, 1.1.C d/b/a Mill Creek )
Manor, LLC. {/k/a Amara Place, )
)
)

Defendants.

Plaintiff, by and through undersigned counsel, submits this supplemental memorandum in
response to Defendant All Season’s Healtheare, Inc.’s supplemental memorandum for summary
judgment filed on March 12%, 2024, Plaintiff respectfully requests this Court deny Defendant All
Season’s llealthcare Inc.’s motion for dismissal or summary judgment because this delendant was

properly served in a timely manner.

FACTUAL BACKGROUND

Defendant All Scason’s lealthcare, Inc.’s arguments for dismissal and/or summary
judgment revolve around service and statute of limitations. The statute of limitations in this matter
was December 30™, 2022, Plaintiff filed the Notice of Intent on November 11, 2022, within the
slatute of limiations deadline. Defendant All Scason’s llealthcare, Inc. was properly served with
the Notice of Intent on December 16", 2022, Filing and service of the Notice of Intent tolled the

statute of limitations.
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ARGUMENT AND LAW

Rule 4(d)(8) of the South Carolina Rules of Civil Procedure states service is cffective
when Plaintiff serves process “by registered or certified mail, return receipt requested and
delivery restricted to the addressee.” Plaintiff mailed the Notice of Intent using the United States
Postal Service's “Certified Mail Restricted Delivery” option. As shown below, the United States
Postal Service explains that Restricted Delivery “allows the mailer to direet delivery only to the
addressee or the addressec’s authorized agent.” As a result, Certified Mail Restricted delivery

complies with Rule 4(d)(8).
< & 23 fag.usps.cem/s/article/What-is-Restricted-Delivery

Sond Raoeive 8ho

=L USPS.COM

How can w

Search for a topic

FAQs Home » Sending Mail & Packages » Insuranos & Cxira Sarvices

What is Restricted Delivery?

Salacting Rastricted Delivery allows the mailer to direct delivery anly to the addresses or the addrossos's authorized agent.

Defendant cites to a case in the Court of Common Pleas in Charleston County, Zanin v.
Carolina Specialty Products Inc. In Zanin, the Court granted summary judgment in favor of the
defendant because service of the Amended Complaint was “defective because it was not served by
restricted delivery.” In that case, Plaintill Zanin filed a Memorandum in Opposition to Summary

Judgment on August 27", 2012, with exhibits (See, Exhibit A). In that memorandum, Plaintiff

Page 2 of 5
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admits they did not check the “restricted delivery” box, located in the bottom right of the green
card, when they sent the Amended Complaint by certified mail. (Ex A, pg 3). Because the restricted

delivery box was not checked, Plaintiff Zanin did not comply with Rule 4(d)(8).

The facts in Zanin are wholly inconsistent with the facts in this matter. As shown below,

Plaintiff checked the “restricted delivery” box when the Notice of Intent was mailed to Defendant

All Season’s Healthcare, Inc, and pursuant to the United States Postal Services® definition of

restricted delivery, Plaintiff fully complied with Rule 4(d)(8). Defendant mistakenly asserts it is
the sender’s job to check “addressec™ in the top right box of the green card when sending the mail
Certified, Restricted Delivery. However, as you can see in the photo below, the directions for that
box are to “complete this section on delivery.” Thus, the recipient [ills out that box and identifies
themselves as agent or addressee. When the recipient signed this card on December 16", 2022,

service was effective.

SENDER: COMPLETE THIS SECTION OMPLETE THIS SECTION ON DELIVERY

B Complete items 1, 2, and 3. A. Bignatu
M Print your name and address on the reverse ’\/1 %%LM‘ g g KE""‘
so that we can retumn 1he card to you. Addresses
B Aftach this card to the back of the mailplece, B. Hec W !'F"ﬂfﬂd Nama} C. Date jf Delivery
or an the front if space permits. o QCJ-(‘? ) | &1 &
1. Arliclo Addressed to: D. Is delivery &didress differentrom item 17 L Yes

If YES, enler delivery address below: O Ne

H. McCloy, as RA for Service gf .
Process for All Season® Healthcass:
Inc. -
7142 Woodrow St
Irmo, South Carolina 29063

3. Servico Typo O Priority Ml Express®

O Adult Signatura O Reglstered Maoil™
[J Adult Signature Restricted Delivery o HEHlsl.nmﬂ Mall Restricted
find Mali®
: Caortlfied Mall Restrictad Daliv 0O &ignatura Confimation™
9580 9402 7396 2055 4955 28 B N N Baenaie Soren
L Ty ——— [ Caollect an Delivary Restricted Dellvery Restricted Dallvery
7017 OkLO 000D 1954 EE"H ﬂ:m,mmn.mw
PS Form 3811, July 2020 PSN 7530-02-000-9053 Domestle Return Receipt
Page 3 of 5
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“When the civil rules on service are followed, there is a presumption of proper service.”
Roche v. Young Bros., 318 8.C. 207, 456 S.E.2d 897 (1995). Because Plaintiff in this case met the
requirements for service of process, it is presumed Delendant All Season’s 1lealtheare, Inc. was
properly served. “Under Rule 4(d)(8) the defendant, not the plaintiff, must prove that the receipt
was signed by an unauthorized person. The plaintiff need only show compliance with the rules.”
1d. In this case, Defendant All Season’s cannot prove the receipt was signed by an unauthorized
person, as exhibited by their admission in their memorandum in support filed March 12, 2024, and
their response to the interrogatory seen below.
9. Identily by names, address and title the All Scason’s Healthcare, LLC employses
and/or agents who accepted and signed the certified letter serving the Notice of Intent on Decemnber

16", 2022.
ANSWER: Unknown.

It is important to note that when Defendant All Season’s Healthcare, Inc. was served with
the Summons and Complaint on June 26", 2023, the recipient of the Summons and Complaint
wrote “All Seasons™ on the signature line and marked the “agent™ box, identical to the signature
and check mark as the recipient had done when served with the Notice of Intent. We know the
service of the Summons and Complaint was clfectuated because Ms. McCloy contacted her
insurance carricr, was denied coverage, and ultimately requested an extension to answer the
complaint. Now this Defendant is claiming the identical proof of service of the Notice of Intent

did not put the Defendant on notice.

This is not the first time Ms. McCloy has attempted to evade service. Ms. McCloy and her
husband, Dr. McCloy, failed to pay over $150,000.00 in federal taxes between the years of 201 |

and 2015. Beginning in 2018, the IRS attempted to levy these owed taxes. Dr. and Ms. McCloy

Page 4 ol 5
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failed to pay back the taxes and in March of 2020, the IRS filed an action against them in South
Carolina District Court. The United States of America attempted to serve Ms. McCloy at her place
of business located at 8142 Woodrow St, Columbia, South Carolina- the same location the Plaintift
in this matter served the Notice of Intent and, later, Summons and Complaint. Ms. McCloy notified
the process server she would not accept service, despite service being ellectuated. The IRS then
served Ms. McCloy at her personal residence out of an abundance of caution. (sce, Exhibit B) This

repeated behavior of atlempling 1o dodge service and liabilities should not be rewarded.

Because the defendant cannot meet their burden in proving the receipt was signed by an
unauthorized person, the presumption of proper service cannot be refuted. As a result, defendant’s

Motions for Summary Judgment and Dismissal should be denied.
Respectlully submitted,

s/lamie Rae Rutkoski

Jamie Rae Rutkoski (SC Bar No.: 103270)
irutkoskif@kassellaw.com

Theile B. McVey (SC Bar No.: 16682)
tmevey(@kassellaw.com

John D. Kassel ( SC Bar No.: 3286)
ikasseli@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202-1476
803-256-4242

803-256-1952 (Facsimile)

Other email; emouliriet@kassellaw.com

April 15,2024

Columbia, South Carolina,

Pagc5of 5
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STATE OF SOUTH CAROLINA 21 2: 19
2012 AUG n\r E&]E COURT OF COMMON PLEAS
COUNTY OF LHARLEQTONL‘E i 0 coURT
) g ——"Tivil Action No. 2010-CP-10-1515
Frank Zanin and Mary Zanin, )
Plaintiffs,.

MEMORANDUM IN OPPOSITION TO
DEFENDANT AMERICAN BUILDING
PRODUCTS, LLC'S MOTION FOR

SUMMARY JUDGMENT

V.

Carolina Specialty Products, Inc., Earthcore
Industries, LLC and American Building
Products, LLC

R L, S e S A

Defendants.

Plaintiffs hereby submit this Memorandum in opposition to Defendant American
Building Products, LLC's (hereafter "American Building") Motion for Summary Judgment on
the grounds that the Amended Complaint was timely served upon American Building, American
Building was fully aware and notified of the pending complaint in October 2011, as evidenced
by its repeated contact with Plaintiffs' counsel, and, accordingly, summary judgment is not
proper.

Factual Background

On January 21, 2009, a fire occurred at the Plaintif{fs' home which originated in the area
behind the fireplace in the home. On September 1, 2011, the Amended Complaint was filed in
this Court, adding American Building as a party Defendant. On October 14, 2011, Plaintiffs
served American Building with a copy of the Summons and Complaint via Certified Mail,
Return Receipt at its place of business in Myrtle Beach, South Carolina. On October 21, 2011,

Plaintiffs' counsel spoke with Scott P. Amaral, the owner of American Building. Amaral stated

_ ROATIO
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that he had received the Summons and Complaint and requested that American Building be
dismissed from the case for reasons relating to the manner in which American Building acquired
Defendant Carolina Specialty Products, Inc. (See Affidavit of Attorney Goodwyn, attached as
Exhibit 1). Mr. Amaral also forwarded an unsigned Letter of Intent to Attnmey. Goodwyn on
that same day, which Amaral asserted was evidence of the terms and conditions of American
Building's acquisition of Carolina Specialty. In response, Attorney Goodwyn requested that Mr,
Amaral forward a signed copy of the ﬁu_rchasc—: and sale a'grcement. See Exhibit 1. Despite
having received the Summons and (_‘,omp']aihl, American Building filed no response to the
Amended Complaint, and Plaintiffs moved for an Order of Default JTudgment on December 14,
2011, On April 2, 2012, Mr. Amaral contacted Attorney Goodwyn via e-mail to inquire as to
why he was receiving default motions and asserting that the purchase of Carolina Specialty was
an "asset only" purchase. Mr. Amaral stated that "my assumption was that you received the

document I sent you [on October 21, 2011] and had dropped us {rom the case." See Exhibit 1.

Legal Standard

Summary judgment is appropriate if "there is no genuine issue as to any material fact." Rule

56(c), SCRCP. In determining whether a triable issue of material fact exists, the Court must

construe all facts and inferences in the light most favorable to the non-movant. Wogan v. Kunze,

379 S.C. 581, 585, 666 S.F.2d 901, 903 (2008).
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Argument

1. The owner of American Building was on notice of, and in receipt of, the Summons
and Complaint as of October 21, 2011, and therefore Plaintiffs' claims are not time-barred.

American Building argues that the Plaintiffs' claims are barred by the Statute of
Limitations becausc an Acceptance of Service ﬁms signed by American Building's counsel on
May 21, 2012." This argument completely ignores that service of the Amended Complaint was
made on October 14, 2011 on an American Building employece, who promptly informed
American Building's owner, Mr. Amaral. Mr. Amaral had actual and/or constructive knowledge
of service of the pleadings on October 14, 2011, and had possession of the pleadings by October
21, 2011, when he telephoned Plaintiffs' c:mmsél_ Despite such awareness, American Building
failed to answer the Amended Complaint or otherwise appear in any way until May 2012. To
now assert that service was not perfected until May 2012 is beyond the bounds of
reasonableness.

It is undisputed that Rule 4(d)(8), SCRCP, requires that service madc.by mail shall be
certified, return receipt requested, and restricted delivery. In the instant case, service was by
certified mail, but the restricted delivery box was not checked.’ Despite this technical
deficiency, it is undisputed that the American Building was in actual and constructive receipt of
the Plaintiffs' claims by Qctober 21, 2011 - well within the statute of limitations. American
Building's owner, Mr. Amaral, simply failed to respond - relying upon his position that his
statements to Mr. Goodwyn regarding an "asset only" sale, and the blank Letter of Intent, were

sufficient to allow him to ignore this pending action. Such reliance is misplaced.

' American Building, upon notice of the motion for default judgment, proceeded to hire counsel to appear at the
motion hearing on May 14, 2012 and filed an answer to the Amended Complaint and served discovery on the
Plaintiffs.

? Plaintiffs motion for default judgment was denied in part as a result of this inadvertent technical error.
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Our Supreme Court has noted that "Rule 4, SCRCP, serves at least two purposes. It
confers personal jurisdiction on the court and assures the defendant of reasonable notice of the
action. We have never required exacting compliance With rules to ej}j?:c:t service of process.
Rather we inquire w_hethar the plaintiff has sufficiently complied with the rules such that the
court has personal jurisdiction of the defendant and the defendant has notice of the proceedings."

Roche v. Young Brothers. Inc. of Florence, 318 5.C.207, 456 5.E.2d 897, 899 (1995) (internal

citations omitted) (emphasis addcd); See also Richardson v. P.V.. Inc. 383 5.C. 610, 682 5.1:.2d

263 (2009) (holding that hotel owner who was absent from premises when process was served
upon front desk clerk cohld not be relieved from default on grounds of ineffective service where
owner spoke to process server on the phone and acknowledged he was aware of service; where
owner instructed clerk to fax the summeons and complaint to his insurance agent; and where
owner failed to follow up on litigation).

There is no dispute that American Building's employee accepted service of the Amended
| Complaint on October 14, 2011 and that by October 21, 2011, American Building's owner, Mr.
Amaral, had received the pleadings and contacted Plaintiffs' counsel to discuss the case and his
position as to ‘Amcrican Building's liablity (or lack thercof) under the Letter of Intent. To now
argue that service was not effected until May 21, 2012 is simply not supportable. Much like the

hotel owner in Richardson, supra, Mr. Amaral was aware that the pleadings had been served; was

in possession of the pleadings in October 2011; and simply failed to do anything about it. To
now assert that the Plaintiffs' claims are barred by the statute of limitations is simply not
supported by the law or the facts, "A party has a duty to monitor the progress of his case. Lack
of familiarity with legal proceedings is unacceptable and the court will not a hold a layman to

any lesser standard than is applied to an attorney...[W]here the |party] was duly served with the
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summeons and complaint, it was his duty to answer the complaint...." Hill v. Dotts, 345 §.C. 304,
547 5.k.2d 894, 897-898 (Ct. App. 2001).
A. Allowing American Buildfng to Avoid the Plaintiffs’ Claims Would Be Inequitable
Even assuming for purposes of this Memorandum that Plaintiffs’ claims are time-barred,

which is expressly dented, the statute of limitations should be equitably tolled in order to allow

the case to go forward. “In order to serve the ends of justice where technical forfeitures would

unjustifiably prevent a trial on the merits, the doctrine of equitable tolling may be applied to toll

the running of the statute of limitations.” Ilooper v. Ebenezer Senior Services, 687 S.E.2d 29,

32, 386 5.C. 108 (2009). “The equitable power of a court is not bound by cast-iron rules but
exists to do fairness and is flexible and adaptable to particular exigencies so that relief will be
granted when, in view of all the circumstances, to deny it would permit one party to suffer a
gross wrong at the hands of the other.” Id. at 33 (citing Hausman v. Hausman, 199 S.W.3d 38
(Tex. App. 2006). “Unlike equitable estoppel, equitable tolling does not require a showing that

the defendant has made a misrepresentation to the plaintiff.” Magnolia North Property Owner’s

Assoc. v. Heritage Communities. Ine,, 725 S.E.2d 112, 397 8.C. 348 (Ct. App. 2012) (nntiﬁg that

equitable tolling is judicially created and stems from the judiciary's inherent power to formulate
rules of procedure where justice demands it .)

In Hooper, the plaintiff “diligently pursued service™ on what turned out to be a non-existent
registered agent for the corporate defendant, but was unable to effect service in a timely manner
- the plaintiff was one week past the 120 day time period outlined in Rule 3(a)(2), SCRCP. The
South Carolina Supreme Court, in cquitably tolling the statute of limitations, noted that “public
policy and the interests of justice weigh heavily” in favor of allowing her claims to proceed. Id.

at 34,
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Similarly, to allow American Building to avoid this litigation would work a severe injustice
on the Plaintiffs. Plaintiffs’ counsel attempted to serve American Building in a timely fashion
and proceeded to communicate with Mr. Amaral via telephone and email on October 21, 2011.
This communication with Mr. Amaral — where Mr. Amaral clearly and unequivocally indicated
that he was aware of the lawsuit having been served on his employee- indicates that American
Building simply chose to ignore this lawsuit without any further inquiry or appearance. To
reward American Building’s disinterest is to work a drastic consequence — dismissal — on the
Plaintiffs. Such a result is clearly against public policy and not in the Court’s interest in seeing

claims actually lingated.

ﬁQDWYN LAW FIRM, LLC
&

T. Jeft Goodwyn, Jr., Esq i'rﬂé_

2519 Devine Street
Suite A

Columbia, SC 29205
(803) 251-4517
Attorney for Plaintifl

Columbia, South Carolina

August 24, 2012
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STATE OF SOUTH CAROLINA
; ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
Civil Action No. 2010-CP-10-1515
Frank Zanin and Mary Zanin,
Plaintiffs,

AFFIDAVIT OF
T. JEFF GOODWYN, JR., ESQ.

V5.

Carolina Specialty Products, Inc., Earthcore
Industries, LLC, and American Building
Products, LLC,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

PERSONALILY APPEARED before me, T. Jeff Goodwyn, Jr., Esquire, who,
being duly swom, deposes and says the following:

ks I am the attorney for Plaintiffs in the above-captioned matter.

2. That the Amended Complaint was served upon Defendant American
Building Products, LLC via Certified Mail, Return Receipt Requested, on October 14,
2011, as evidenced by the l_?frcmf of Service filed with this Court on December 14, 2011
and attached hereto as Exhibxi-; A.

3. Shortly thereafter, 1 received a phone call from Scott Amaral, the owner of
American Building, and I spoke with him on October 21, 2011, as evidenced by the e-mails
attached hereto as Exhibit B.

.4. During my conversation on October 21, 2011, Mr. Amaral stated that he had
received the Summons and Complaint and requested thut American Building Produets, LLC
be dismissed from the case for reasons relating to the manner in which American Building
Products, LLC acquired Defendant Carolina Specialtics — specifically that it was his posiﬁm\

that the acquisition of Carolina Specialtics by American Building was an “asset only”

ROA 116

980£00rdOEZ0ZHIASYD - SYT1d NOWWNOD - ONYTHDIIY - Nd £2:S §1 1dy #202 - 3114 ATTWOINOHLO3 13





purchase.

5 Mr. Amaral sent me a blank Letter of Intent, attached to his e-mail,
purporting to support his position that American Building Products should be dismissed.
See Exhibit B.

6. American Building Products never responded to the Amended Complaint
and I proceeded to file an Affidavit of Default and Motion for Default Judgment.

7 On April 2, 2012, Scott Amaral sent me another e-mail acknowledging
that he had received the Summons and Complaint and default documents and that he had
assumed that T had dismissed American Building Products, LLC from the suit after he

sent me the Letter of Intent on October 21, 2011 (see email dated April 2, 2012 attached

as Exhibit C).

T. I€f¥FGoodwyn, Jr.. Esq#ire
Goodwyn Law Firm, LLC
2519 Devine Street, Suite A
Columbia, SC 29205

(803) 251-4517

Attorney for Plaintiffs

WN to before me this
G2 -day of August, 2012.

NOTARY FUBLIC FOR SOUTH CAROLINA
My Cpmmission Expires;_\© — q- @D{a
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STATE OF SOUTH CAROLINA

) INCTHE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )
i
Frank Zanin and Mary Zanin. )
)
Plaimiits. )
]
Vs, )
}
Carolina Specialty Produets. e, Barthcore )
industries, LLC. and American Building )
Products, 1.0, )
]
Defendanis. )
!

1655 i Rl i s A o PR

SENDER: COMPLETE THIS SECTION

8 Complets items 1, 2, and 3, Also complate
item 4 if Restricted Delivery is desired.

B Print your name and addras on the raverse
50 that we can return the zamd lo you.

B Anach this card to tha back of the maiipiece,

Civil Action No. 2010-CP-10-1313

PROOF OF SERVICE

[3J Agent

C ado ISLHR

or on the front it spmpannits.

r :g ol Dalivery
srefent from Iu.ﬂ 17

Iy addrozs below; O No

MWCM??M

' F f\rovr” ﬂi 3, ServicpType
Q 5:'—?r7 ified Mail [ Exprogs Malt

”H \"; [ ,_,u A2/ | Oregstomn Tbreiim Reculpl tuMachangren

O3 Insured Mail O G 0.0, _
{4 Rentricied De‘war)" (L'xrm Fas) O e
" 2. Article Number )
Mansfor from sorvice iabt. ?UU"} DHEG qooo &31:'& Das-‘i_ .........
F& Farm 3811, Fahruary 2004 amestls Faturn Hecaipt YO285-C2 1401 AL
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Jeff Goodwyn

From: Jeff Goodwyn [Jgoodwn@goodwynlaw comj
Sent:  Friday, October 21, 2011 522 PM

To: ‘Scott P Amaral'
Subject: RE: File no. 2000-0002
Scott -

It was good 10 talk 1o you today t0o. Please send me the executed version of the
purchase agreecment when you get back to SC.

Thanks -

T. Jeff Goodwyn, Jr., Esquire
Goodwyn [Law Firm, LLC

2519 Devine Street

Suite A

Columbig, 8.C. 29205
Telephone: (803) 251-4517
Facsimile: (803) 251-4527

www Goodwynlaw,.com

______________________

CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the following communication, the
information contained herein is attorney-client privileged and confidential information/work
product. The communication is intended for the use of the individual or entity named above. If
the reader of this transmission is not the intended recipient. you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. It you have
received this communication in error or are not surc whether it is privileged, please immediately
notify us by return e-mail and destroy any copies. electronic, . paper or otherwise, wimh vou may
have of Thl‘\ cnmmummlmn

e o e e e 8§ e o P e

From: Scott P Amaral [mailto:samaral@abp-lic.net]
Sent: Friday, Qctober 21, 2011 4:41 PM

To: jgoodwyn@goadwynlaw.com - AINTIFF'S
Subject: File no. 2000-0002 - : ™

Jeff, « E

Thank you for returning my call today. Attached please [ind the 1. Ol/Purchase agreemer
entered into by ABP, L1, .C and CSP. Inc. June, 2008. lfxou have further questions ph.ase give

10/21/2011
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me i call,

Thanks,

Scott P Amaral

c. 843-241-0368

f. 508-355-0058
samaral@abp-lic.net

10/21/2011
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dissernination. disiribution .« copying of this communication is siricty prohibited. 17 you havae
received this communication in error or are not swre whether it 1s privileged, P nlease immediately
notify us by return c-mail and desiroy any copies, electronic. paper or etherw ise, which vou may
have af this communication.

From: Scott P Amaral [mailto;samaral@abp-lic. net]
Sent: Monday, April 02, 2012 3:30 PM

To: jooodwyn@goodwynlaw.com

Subject: Re; File no. 2000-0002

Mr. Goodwyn,

[ am writing vou because I received a package a week ago from my office in 8C in regards to the
Zanin Case against Carolina Specialty Products, Inc. below is the email in which [ sent you the
purchase agreement between ABP and CSP which states that it was an asset only pur chase. at
that time you said you'd pet back to me. which T never received a response and now I'm getting
default motions. Carolina Hpeualw Products Inc. went out of business when we acquired their
assets and we did not assume their liabilities as | stated to you before. and as [ also mentioned to
vou, | do not work in that office and did not personally sign for any of these services as you can
see in the proof of service it was signed for by a local employee whe did not get it (o me until
recently, My assumption was that you received the document i sent you and had dropped us
from the case. Could you please let me know what is gaing on,

Thanks,

Scott P Amaral

c. 843-241-0368-

f: 508-355-0058
samaral@abp-lic.net

9BOE00FJOEZ0ZH#IASYD - SYATd NOWINOD - ONYTHOI - Wd €2'S §1 4d¥ $202 - a3 74 ATIWOINOH L0313

On Oct 21, 2011, at 4:41 PM, Scott P Amaral wrote:

© Jeff,

Thank vou for returning my call today. Attached please find the 1.OV/Purchase agreement
entered into by ABP, LLC and CSP, Inc. June, 2008. If you have further questions please give

me 4 call,

PLAINTIFF'S
T

Thanks,

ROA 121






STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )
) Civil Action No. 2010-CP-10-1515
Frank Zanin and Mary Zanin, )
)
Plaintiffs, )
). CERTIFICATE OF SERVICE
Vs. )
)
Carolina Specialty Products, Inc., Earthcore )
Industries, LLC and American Building )
Produets, LLC )
)

Defendants.

This is to certify that-a copy of the foregoing Memorandum in Opposition to Defendant
American Building Products, LLC’s Motion for Summary Judgment and an Affidavit of T.
Jeff Goodwyn, Jr, along with exhibits have been served upon the following party(s) by depositing
a copy of the same in the United States Mail, postage prepaid, addressed as shown below on this

ik

day of August, 2012,

James D. Smith, Esquire
MecAngus, Goudelock & Courie, LLC

P.O. Box 650007
Mt. Pleasant, SC 29465

by 2Bl

Pdralegal to RJefl Goodwyn, Jr., Esquire
Goodwyn Law Firm, LLC

2519 Devine Street, Suite A

Columbia, 5.C. 29205

(803) 251-4517

’ s
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3:20-cv-00639-JMC  Date Filed 06/23/20 Entry Number 10 Page 1 of 4

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTI CAROLINA

COLUMBIA DIVISION

UNITED STATES OF AMERICA, )
) Case No.: 3:20-00639-IMC

)

Planufl, )

v. )

)

ALL SEASONS HEALTHCARE, INC. )

alk/a AlLL SEASONS MEDICAL )

ASSOCIATES, LLC, )

)

Defendant. )

e )

REQUEST FORENTRY OF CLERK'S DEFAULT AGAINST DEFENDANT

The United States of America, by and through undersigned counsel, files this application
for an entry of default against defendant All Seasons Healthcare, Inc. a/k/a All Seasons Medical
Associates, LLC (“All Seasons™) pursuant to Fed. R. Civ. P. 55(a) and as grounds therefore
states as follows:

1. The United States commenced this action to enforce an Internal Revenue Service levy
served on All Seasons to collect the outstanding federal income tax liabilities of Dr. Stanley
McCloy and Heather Wood a/k/a Heather MeCloy (“Heather McCloy™) who are employed by
the company. (ECF Entry No. 1).

2, As established by the return of service filed with the Court on May 18, 2020, a summons
and complaint were originally served on All Scasons on March 24, 2020, by leaving the
summons and complaint with Heather McCloy, All Seasons’s owner and designated agent for
service of process in South Carolina, at All Seasons’s place of business located at 7142
Woodrow Street, Columbia, South Carolina, (ECF Entry No. 6-1). However, Heather McCloy

informed the process server that she would not accept service. (Id.). Thus, in an abundance of
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3:20-cv-00639-JMC  Date Filed 06/23/20 Entry Number 10 Page 2 of 4

caution, the summons and complaint were personally served on Heather McCloy at her residence
located at 10 Ferrell Lane, Columbia, South Carolina on April 22, 2020. (ECF Entry No. 6-2).
3. Pursuant to Fed. R. Civ, P. 12(a)(1)(A)(i), All Seasons was to serve an answer or other
responsc under Rule 12 of the Federal Rules of Civil Procedure by May 13, 2020. However,
pursuant to the Court’s Standing Order entered on March 16, 2020 (Standing Order, Misc.
Number: 3:20-mc-105), all deadlines in civil cases “are [] extended by 21 days from the current

deadhine sent.” (See also Amended Standing Order, Misc. Number: 3:20-me-139). Therefore,

the deadline for All Seasons to [ile its response to the complaint was extended until June 3, 2020.

4. To date, All Seasons has failed to file cither an answer nor any other motion or responsc
within the deadline provided by the Court’s Standing Order. Accordingly, All Seasons is in
deflault and the United States is entitled to the entry of a default pursuant to Fed. R. Civ. P. 55(a).
i The United States knows of no reason why a default should not be entered against All
Seasons,

WHEREFORE, the United States prays that the Clerk enters the default against All

Secasons in accordance with Fed. R. Civ. P. 55(a).
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3:20-cv-00639-JMC  Date Filed 06/23/20 Entry Number 10 Page 3 of 4

Respectfully submitted,
June 23, 2020

RICHARD E. ZUCKERMAN
Principal Deputy Assistant Attorney General
Tax Division

Pascale Guerrier

Trial Altorney, Tax Division
U.S. Department of Justice

555 4th Street, N.W., Room 6223
Washington, D.C. 20001

Phone: (202) 353-1978
Telecopier: (202) 514-4963
Pascale.Guerrier@usdoj.gov

PETER M. MCCOY, JR.
United States Allorney
District of South Carolina

By: s/ Robert Sueed

Robert Sneed
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

UNITED STATES OF AMERICA,
Case No.: 3:20-00639-JMC

Plaintift,
VY

ALL SEASONS HEALTHCARE, INC.
a/k/a ALL SEASONS MEDICAL
ASSOCIATES, LLC,

Defendant.

e -

CERTIFICATE OF SERVICE
The undersigned hereby certifies that she is an employee of the Office of the United States
Attorney for the District of South Carolina and is a person of such age and discretion as to be
competent to serve papcrs.
That on June 23, 2020, she served a copy of the attached:
UNITED STATES’ REQUEST FOR ENTRY OF CLERK’S
DEFAULT AGAINST DEFENDANT
by placing said copy in an postpaid envelope addressed to the person(s) hercinafter named, at the
places(s) and address(es) stated below, which is/are the last known address(es), and by depositing
said envelope and contents in the United States Mail at Greenville, South Carolina.
All Seasons Healthcare, Inc.
a/k/a All Seasons Medical Associates, L1.C

7142 Woodrow Strect
Irmo, SC 29063

s/Jennifer Ludwiczak
Jennifer Ludwiczak
|.egal Assistant
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

i

COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT

S

Jennifer Murphy, as Personal Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis
Gee,

Plaintift, Plaintiff's Supplemental Memorandum in
Response to Defendants’ Motions to Dismiss

v, and/or for Summary Judgment

All Season’s Healtheare, LLC, All
Seasons Healtheare, Inc., and TWG
Polo Road, LLC d/b/a Mill Creek
Manor, LLC. {/k/a Amara Place,

T St g St it vt M gt St v Vvt St

Defendants.

Plaintiff, by and through undersigned counsel, submits this supplemental memorandum in
response to Defendants® Motions to Dismiss and/or for Summary Judgment. It is undisputed that
filing a complaint in an improper venue does not result in a dismissal, but rather a transfer to the
proper county. Therefore, {iling a Notice of Intent pursuant to 5.C. Code Ann. § 15-79-125 in an

improper venue is not cause for dismissal of a case.’

Relevant Factual Background

Parties agree the proper venue for this matter is Richland County. On November 11", 2022,
Plaintiff filed the Notice of Intent to File Suit in Greenwood County, within the prescribed statute
of limitations. On December 16", 2022, Defendant All Seasons Healtheare, Inc. was served by
Certificd Restricted Mail via USPS. On February 9", 2023, Defendant TWG Polo Rd., LLC was

served by a process server. Attorneys did not appear for either Defendant. On March 9 2023,

! Plaintiff files this supplemental memorandum because Defendants never specifically raised in their briefing lo this
Court that filing a NOT in an improper venue merils dismissal of the case.
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Plaintiff mailed letters to both Defendants notifying them of pre-suit mediation, as required by
$.C. Code Ann. § 15-79-125. On March 27", 2023, “Trish” from All Season’s Healthcare called
Plaintiff's counsel’s office to discuss the contents of the letter. Plaintiff’s counsel’s office
confirmed the date of the mediation with Trish and requested an email address to send the relevant
information. lmmediately after that phone call, EClizabeth Mouliric emailed Trish at

trish(@allseasonshealthsc.com with the relevant documentation to attend the scheduled pre-suit

mediation. (see, Exhibit A). Neither Defendant appeared at mediation.

Once the mediator filed the ADR paperwork in Greenwood County, Plaintiff transferred
the Greenwood County case to Richland County. Plaintiff then filed the Complaint in Richland

County and served both All Season’s Healthcare, Inc. and TWG Polo Rd., LL.C.
Law

Defendants assert that Failure to file the Notice of Intent in the proper venue negates the
tolling of the statute of limitations and, as such, should result in dismissal of this case. 5.C. Code
Ann. § 15-79-125 states: “the plaintiff shall contemporaneously file a Notice of Intent to File Suit
and affidavit of an expert witness . . . in a county in which venue would be proper for filing or
initiating the civil action.” However, the statute does not specify the consequence for failure to
strictly comply with the directions in the statute. Nowhere in the statute does the legislature suggest
that strict compliance is required to toll the statute of limitations and nowhere in the statute does
the legislature suggest that failure to strictly comply should result in dismissal of a potentially

meritorious claim.

The South Carolina Supreme Court has addressed the purpose and intention of 8.C. Code

Ann. § 15-79-125 in Ross v. Waccamaw Cmiy, Hosp., 404 S.C. 56, 744 S.E.2d 547 (2013). In
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Ross, plaintiffs failed to complete the pre-suit mediation within 120 days as prescribed by the
statute. Just as the statuic states that the Notice of lntent “shall” be [iled in the proper venue, the
statute also states mediation “shall” take place within 120 days. However, the Supreme Court
found that failure to strictly comply with the statute should not result in dismissal of the claim.

Ross v. Waccamaw Cmty, Hosp., 404 S.C. 56, 744 S.E.2d 547 (2013).

The Court found that the legislature in no way meant for $.C. Code Ann. § 15-79-125 to
be a “trap” to confuse litigants and result in dismissal of meritorious claims. /d., at 63, 550. Instead,
the Court found that “[i]t is clear that the Legislature enacied section 15-79-125 to provide an
informal and expedient method of culling prospective medical malpractice cases by fostering the

settlement of potentially meritorious claims and discouraging the [iling of frivolous claims.” /d.

Rule 82(b) of the South Carolina Rules of Civil Procedure states: “when an action is
brought in the wrong county or in the wrong court, the court shall not dismiss the action but shall
transfer is to any proper county or court in which it could have been brought.” If this were a case
that didn’t require the [iling of a Notice of Intent, and a complaint was filed in this case in
Greenwood County on November | 1", 2023, the remedy would be that the case be transferred to
the proper venue. The casc could not be dismissed for filing a complaint in an improper venue.
The idea that the enactment of $.C. Code Ann. § 15-79-125 creates a new procedural hurdle, as
opposed to the statute’s intention of culling unmeritorious cases and encouraging resolution, is
contrary to the Supreme Court’s ruling in Ross v. Waccamaw and contrary to the intention of the

legislature.

The Court’s decision in Ross v. Waccamaw in conjunction with Rule 82 of the South
Carolina Rules of Civil Procedure can lead to only one reasonable conclusion: the remedy for

filing a Notice of Intent in an improper venue is to transfer the case to the proper venue, not to
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dismiss the case. The purpose of 5.C. Code Ann. § 15-79-125 is to cull malpractice claims with
no merit. It is not meant to be a procedural trap for Plaintiffs who otherwise would be able to move

forward with meritorious claims.

Respectfully submitted,

s/lamie Rae Rutkoski

Jamie Rae Rutkoski (SC Bar No.: 103270)
irutkoski@kassellaw.com
Theile B. McVey (SC Bar No.: 16682)
tmevey(mkassellaw.com

John 1. Kassel ( SC Bar No.: 3286)
ikassel(@kassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202-1476
803-256-4242

803-256-1952 (Facsimile)

Other email: emoultric@@kassellaw.com

April 18, 2024

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, ) Plaintiff’s Motion to Alter or Amend the
) Order Granting Summary .Judgment to
V. ) Defendant All Season’s Healthcare, Inc.
)
All Season’s Healthcare, LLC, All )
Seasons Healtheare, Inc., and TWG )
Polo Road, LLC d/b/a Mill Creck )
Manor, LLC. #/k/a Amara Place, )
)
Defendants. )

Plaintitt, by and through undersigned counsel moves this Court to alter or amend the order
granting summary judgment to defendant All Season’s Healthcare, Inc., pursuant to Rule 59 of

the South Carolina Rules of Civil Procedure.
L Factual background and discrepancics

Plaintiff brought this action against Defendants for breaching the standard of care in
providing hospice and comfort care to the decedent, Phyllis Gee while she was admitted to All
Season’s lealthcare and receiving hospice care from All Season’s Healthcare, Inc. Plaintifl has
alleged Defendants failed to provide medication while Phyllis Gee was actively dying. In the
Court’s Order from May 13™, 2023, the Court made a finding of fact that an Amara Place nurse

“refused” to provide medication to Ms. Gee. There is no basis for this [inding in the record.

The statute of limitations in this case fell on December 30U, 2022, Plaintift filed the Notice

of Intent in Greenwood County on November 11", 2022. Defendant All Season’s Healthcare,
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Inc, was served on December 16, 2022, through certified mail, restricted delivery, return receipt

requested. The return receipl was returned to PlaintifTs signed “All Seasons Healthcare.”

Defendant All Scason’s Healtheare, Inc., did not have an attorney appear on the record.
PlaintifTs notified Delendant All Scason’s Healtheare, Inc., of the pre-suit mediation by way of
letter. On March 1%, 2023, Elizabeth Moultrie, a paralegal employed by Plaintiff*s counsel, took
a phone call from *Irish,” an employee of All Season’s Healthcare, Inc., regarding the pre-suit
mediation. Ms. Moultrie then provided the documents related to the Notice of Intent to “Trish”
after the phone call. $till, no attorneys appeared for Defendant. Plaintiff moved forward with

pre-suit mediation.

PlaintifT then transferred the Notice of Intent to Richland County, the undisputed proper
venue, on June 13", 2023, Plaintiff then filed the Summons and Complaint in this case in
Richland County on June 13", 2023. Defendant All Scason’s Healtheare, Inc., was served in the
same manner as the Notice of Intent. Again, the return receipt was returned with the signature
line reading “All Scasons Healthcare.” Defendant’s insurance company was notified by
Defendant All Scasons’ Healthcare, Inc., and denied the claim. Heather McCloy, registered agent
and owner of All Scason’s Healtheare, Inc., requested a continuance to answer the complaint,

Plaintift granted the request.

. South Carolina law shifts burden to Defendant to prove improper service when
Plaintiff meets the service requirements of Rule 4 of the South Carolina Rules ol

Civil Procedure.

Rule 4(d) ot the South Carolina Rules of Civil Procedure sets out the process with which

defendants must be served. “When the civil rules on service are followed, there is a presumption
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of proper service.” Roche v, Young Bros., 318 5.C. 207, 456 5.15.2d 897 (1995). In Roche,
Plaintifl sucd Young Brothers, Inc., a corporation which owned and operated the hotel where
Plaintifl was injured. PlaintifT filed their Summons and Complaint and served Young Brothers,
Inc., by mailing the summons and complaint certified mail, return receipt requested addressed to
the Registered Agent Mr. Edward L.. Young. 'The return receipt was signed by J.N. Young.
Detendants never answered the complaint. Plaintiff filed a Motion for Default, underwent a
default hearing, and was granted a judgment. Plaintiff served Young Brothers, Inc., with the
judgment in the same manner with which the complaint was served. Again, J.N. Young signed
the return receipt. At that point, Young Brother’s Inc. finally made an appearance in an etfort to

sel aside the default,

Although J.N. Young was not the Registered Agent named on the certificd mail, the record
showed that he signed for the mail and distributed it throughout the facility. The Supreme Court
of South Carolina found that Plainti[T had met the requirements of Rule 4(d)(3). Further the
Supreme Court specifically articulated that it was not Plaintiff’s burden to prove that an agent
signed the return receipt, Instead, the burden shifis to the defendant to prove that whoever signed
as an agent of the deflendant corporation was not granted authority to do so. Roche v. Young

Bros., 318 5.C. 207, 456 S.E.2d 897 (1995).

This matter is similar to Roche v. Young Brothers in three important aspects: 1) Plaintifl met
the requirements proper service as described in Rule 4(d)(8) of the South Carolina Rules ol Civil
Procedure, 2) service was effected twice, in the same manner, on the same defendant, and
Defendant chose only to respond the second time, and 3) Defendant cannot prove the return

receipt was signed by an unauthorized agent, as required by South Carolina law.
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Rule 4(d)(8) notes service on a corporation is effective when the summons and complaint are
sent “by registered or certified mail, return receipt requested and delivery restricted to the
addressee.” In this case, Plaintift mailed the Notice of Intent using the United States Postal

Service's “Certified Mail Restricted Delivery™ option.

SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY

1
|
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B Complete items 1, 2, and 3. A, Signatu g
® Print your name and address on the reverse H %Lh g e
so that we can return the card to you. =) Addressee
B Attach thiS eard to tha back ﬂf 'LhE ma”piﬁcﬂ, B. Rac w fPﬁﬂfﬂ'd Nﬂn“’?ﬂ) C. Dale of ELB[NEM‘V
____oron the front If space permits. ]Qg—efq@#} } 216
1. Articia Addressed to: D. Is delivary nddress diieroatTrom item 17 L Yes

If YES, enter delivery address balow: [ No

H. McCloy, as RA for Service of.
Process for All Season’ Healthcate:
Inc. )
7142 Woodrow St
Irmo, South Carolina 29063

3. SBervice Typo [ Priority Mall Express®

i L} Adult Signatura [} Ragistared Mail™
O Adult Bignatura Restrictad Delivery 3 Registerad Mall Fastricted
?&mliiod Malke a D;! very Confirmation™
2 O = Catified Mall Restricted Delivery Signature rmation
) 9590 9402 7396 2055 4955 28 Collect on Delivery O Signalure Confirmatian
2 Actialn Miumhar [Trancfar frmm servine lahall 1 Coliest on Dolivery Rostricted Dalivary Restricted Delivery
il |
70L7 DEED gooo 1954 EE':I':! il Restricted Defivery
PS Form 3811, July 2020 PSN 7520-02-000-8053 Domestic Return Receipt |

As shown below, the United States Postal Service explains that Restricted Delivery “allows
the mailer to direct delivery only to the addressee or the addressee’s authorized agent.”' Asa

result, Certified Mail Restricted delivery complies with Rule 4(d)(8).

! hitps://fag.usps.com/s/article/ What-is-Restricted-Delivery
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&« . & 3% fanqusps.com/s/ st av-iz-Ragtticted - Delly

suspscov IS

FAQs Home @ Sencing Mal & Pacxages #» (nsuranes & Extra Services

What is Restricted Delivery?

Salacting Hestriotsd Delivery allows tha mailet o dirsal dalivary only to tha addresaee or the addresses's authorized sgenl.

Further, Rule 4(d)}(3) of the South Carolina Rules of Civil Procedure permits scrvice of the
Summons and Complaint on “an officer, a managing or general agent, or to any other agent
authorized by appointment or law to receive service of process.” Although Heather McCloy was
the Registered Agent of All Season’s llealthcare, Inc., at the time the Notice of Intent was
served, she is not the only individual who had authority (o accept service on behalf of the
company. Thus, relying on an affidavit indicating Ms. McCloy did not sign the return receipt is
improper because the evidence is insufficient to prove the return receipt was not signed by an
authorized agent, as required under the Supreme Court’s ruling in Roche. Roche v. Young Bros.,

318 8.C. 207, 456 S.E.2d 897 (1995).

Plaintiff in this case met the requirements for service of process, so it is presumed Defendant
All Season’s Healthcare, Inc. was properly served. “Under Rule 4(d)(8) the defendant, not the

plaintiff, must prove that the receipt was signed by an unauthorized person. The plaintiff need
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only show compliance with the rules.” Roche v. Young Bros., 318 5.C. 207, 456 5.E.2d 897

(1995),

Defendant cited to, and the Courl’s order relied on, a case in the Court of Commeon Pleas
in Charleston County, Zanin v. Carolina Specialty Products Inc. In Zanin, the Court granted
summary judgment in favor of the defendant because service of the Amended Complaint was
“defective because it was not served by restricted delivery.” In that case, Plaintiff Zanin filed a
Memorandum in Opposition to Summary Judgment on August 27", 2012, with exhibits. In that
memorandum, Plaintiff admits they did not check the “restricted delivery” box, located in the
bottom right of the green card, when they sent the Amended Complaint by certified mail. Because

the restricted delivery box was not checked, Plaintiff Zanin did not comply with Rule 4(d)(8).

The facts in Zanin are wholly inconsistent with the facts in this matter. As shown on the
return receipt below, Plaintiff checked the “restricted delivery” box when the Notice of Intent was
mailed to Defendant All Season’s Healthcare, Inc, and pursuant to the United States Postal
Services’ definition of restricted delivery, Plaintiff fully complied with Rule 4(d)(8). Defendant
mistakenly asserts it is the sender’s job to check “addressce™ in the top right box of the green card
when sending the mail Certified, Restricted Delivery. However, as you can see in the photo below,
the directions for that box are to “complete this scetion on delivery.” Thus, the recipient fills out
that box and identifies themselves as agent or addressee. When the recipient signed this card on

th

December 16", 2022, service was effective.
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SENDER: COMPLETE THIS SECTION

COMPLETE THIS SECTION ON DELIVERY

m Complete items 1, 2, and 3. A, Signatu

e
® Print your name and address on the reverse Jd'[ %ﬁf‘;ﬂ,,f %Bht
80 that we can return the card to you. _ L Addressea

B Attach this card to the back of the mailpiecs, B. Reogived vy (Frinted Nare) Q. Rule ot Cnivary
or on the frant if space permits. ,(\‘yem | 216
1, Article Addressed to: D. Is dalivery ‘hifdress differestTrom item 17 [ Yes

If YES, enter delivery address below: [ No

H. McCloy, as RA for Service of.
Process for All Season’ Healthcass:
Inc. '
7142 Woodrow St
Irmo, South Carolina 29063

3. Service Type [ Prionity Mall Express®
[ Adutt Signaturp LI Regietarad Mafi™
L1 Adult Bignature Restrictnd Dallvery m] Hu?hﬂumd Mall Restrictad
ertified Mail® aet Bonfirmation™
i 04 F 55 Caortified Mall Restricted Dolivery ignature Confirmation
590 9402 7396 2055 1":) 53 28 Callect on Dellvery O Signatura Canfirmatlen
2 Ackinla Almber Mranskor fram eardca lahall O Collect on Delivery Restricted Delivery Restricted Delivery
i !
70L7 OL&LO COOD 1954 EE":H il Pestrictad Difvery
PS Farm 3811, July 2020 PSN 7530-02-000-9053 Domestic Return Receipt |

In this case, Defendant All Season’s cannot prove the receipt was signed by an
unauthorized person, as exhibited by their admission in their memorandum in support filed March
12, 2024, and their response to the interrogatory seen below.

9, Iden(ily by names. address and title the All Scason’s Healtheare, LLC employees
and/or agents who accepted and signed the certified letter serving the Notice of Intent on December

164 2022,
ANSWER: Unknown.

It is important to note that when Defendant All Season’s Healthcare, Inc. was served with
the Summeons and Complaint on June 26 20023, the recipient of the Summons and Complaint
wrote “All Seasons™ on the signature line and marked the “agent” box, identical to the signature
and check mark as the recipient had done when served with the Notice of Intent. We know the
service of the Summons and Complaint was effectuated because Ms. McCloy contacted her

insurance carricr, was denied coverage, and ultimately requested an extension to answer the
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complaint. Now this Defendant is claiming the identical proof of service of the Notice of Intent

did not put the Defendant on notice.

This is not the first time Ms. McCloy has attempled 1o evade service. Ms. McCloy and her
husband, Dr. McCloy, failed to pay over $150,000.00 in federal taxes between the years of 2011
and 2015. Beginning in 2018, the IRS attempted to levy these owed taxes. Dr. and Ms. McCloy
failed 1o pay back the taxes and in March of 2020, the [RS filed an action against them in South
Carolina District Court. The United States of America attempted to serve Ms. McCloy at her place
of business located at 8142 Woodrow 91, Columbia, South Carolina- the same location the Plaintiff
in this matter served the Notice of Intent and, later, Summons and Complaint. Ms. McCloy notified
the process server she would not accepl service, despite service being effectuated. The IRS then
served Ms. McCloy at her personal residence out of an abundance of caution. (see, lixhibit B) This

repeated behavior of attempting to dodge service and liabilities should not be rewarded.

Recause the defendant cannot meet their burden in proving the receipt was signed by an
unauthorized person, the presumption of proper service cannot be refuted. As a result, this Court
should reverse the Order granting Defendant All Season’s Healtheare Ine.’s Motions for Summary

Judgment and Dismissal on these grounds.
III.  Filing a Notice of Intent in an improper venue is not grounds for dismissal.

Defendants assert that failure to file the Notice of Intent in the proper venue negates the
tolling of the statute of limitations and, as such, should result in dismissal of this case. 5.C. Code
Ann. § 15-79-125 states: “the plaintiff shall contemporancously file a Notice of Intent to File Suit
and affidavit of an experl wilness . . . in a countly in which venue would be proper for filing or

initiating the civil action.” However, the statute does nol specify the consequence for failure to
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strictly comply with the directions in the statute. Nowhere in the statute does the legislature suggest
that strict compliance is required to toll the statute of limitations and nowhere in the statute does
the legislature suggest that failure to strictly comply should result in dismissal of a potentially

meritorious claim.

The South Carolina Supreme Court has addressed the purpose and intention of §.C. Code
Ann. § 15-79-125 in Ross v. Waccamaw Cmty. Hosp., 404 5.C. 56, 744 5.E.2d 547 (2013). In
Ross, plaintiffs failed to complete the pre-suit mediation within 120 days as prescribed by the
statute. Just as the statute states that the Notice of Intent “shall” be filed in the proper venue, the
statute also states mediation “shall” take place within 120 days. However, the Supreme Court
found that failure to strictly comply with the statute should not result in dismissal of the claim.

Ross v. Waceamaw Cmty. Hosp., 404 5.C. 56, 744 §.E.2d 547 (2013).

The Court found that the legislature in no way meant for $.C. Code Ann. § 15-79-125 (o
be a “trap” to confusc litigants and result in dismissal of meritorious claims. /d., at 63, 550, Instead,
the Court found that “[iJt is clear that the Legislature enacted section 15-79-125 to provide an
informal and expedient method of culling prospective medical malpractice cases by fostering the

seltlement of potentially meritorious claims and discouraging the filing of frivolous claims.” Id.

Rule 82(b) of the South Carolina Rules of Civil Procedure states: “when an action is
brought in the wrong county or in the wrong court, the court shall not dismiss the action but shall
transfer is to any proper county or court in which it could have been brought.” It this were a case
that didn’t require the filing of a Notice of Intent, and a complaint was filed in this case in
Greenwood County on November 11", 2023, the remedy would be that the case be transferred to
the proper venue. 'The case could not be dismissed for [iling a complaint in an improper venue.

The idea that the enactment of $.C. Code Ann. § 15-79-125 creates a new procedural hurdle, as
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opposed to the statute’s intention of culling unmeritorious cases and encouraging resolution, is
contrary to the Supreme Court’s ruling in Ross v. Waccamaw and contrary to the intention of the

legislature.

The Court's decision in Ross v. Waccamaw in conjunction with Rule 82 ol the South
Carolina Rules of Civil Procedure can lead to only one reasonable conclusion: the remedy for
filing a Notice of Intent in an improper venue is to transfer the case to the proper venue, not o
dismiss the case. The purpose of 5.C. Code Ann. § 15-79-125 is to cull malpractice claims with
no merit. It is not meant to be a procedural trap for Plaintiffs who otherwise would be able to move

forward with meritorious claims.

Based on the foregoing, Plaintift respectfully requests this Court reverse the Order of May

13", 2024, and deny Defendant All Season’s Healthcare, Inc’s. motion for summary judgment.
Respectfully submitted,

sflamie Rac Rutkoski

Jamie Rae Rutkoski (SC Bar No.: 103270)
jrutkoskizkassellaw.com

Theile B. McVey (SC Bar No.: 16682)
tmeveyi@hassellaw.com

John D. Kassel ( SC Bar No.: 3286)
ikasselimkassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202-1476
803-256-4242

803-256-1952 (Facsimile)

Other email: emoullriciikassellaw,com

May 23, 2024

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022N12400012
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, )
) ORDER GRANTING
V. ) Ex Parte
) MOTION TO CHANGE VENUE
All Season’s Healtheare, LLC, All )
Seasons Healtheare, Inc., and TWG )
Polo Road, LL.C d/b/a Mill Creek )
Manor, LL1.C f/k/a Amara Place at )
Columbia, )
)
Defendants. )

This matter comes before the Court on PlaintifTs Motion pursuant to the South Carolina
Cade of Laws § 15-7-30 and Rule 12(b)(3) of the South Carolina Rules of Civil Procedure, for an
Order changing the venue [rom Greenwood County to Richland County. Defendants are residents
of and/or have a principal place of business in Richland County and the subject alleged medical
malpractice/negligence occurred in Richland County. Similarly, Plaintiff’s decedent was a resident

of Richland County at the time of her passing.

‘T'his Motion having come on this day upon the ex parte Motion of PlaintifT for a change of
venue, and the Court having considered the Motion and attachments therelo submitted, find that

proper venue for this action is Richland County; and, therefore,

IT IS HEREBY ORDERED that this matter be transferred to Richland County.

[Signature appears on the following page.]
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Greenwood Common Pleas

Case Caplion: Jennifer Murphy . plaintiff, et al VS All Scason'S Healthcare Llc .

defendant, et al
Case Number: 2022N12400012

Type: Order/Change of Venue

Circuit Court Judge

s/Donald B. Hocker, Judge Code 2167

Electronically signed on 2023-06-12 10:41:35 page2of 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND C/A NO.: 2023-CP-40-03086

Jennifer Murphy, as Personal Representative

of the Estate of Phyllis Gee, ORDER GRANTING

MOTION FOR SUMMARY JUDGMENT
Plaintiff ON BEHALF OF THE DEFENDANT,

- ALL SEASONS HEALTHCARE, INC.
V.

All Season’s Healtheare, LLC, All Seasons
Healtheare, Inc., and TWG Polo Road, LLC
d/b/a Mill Creck Manor, LLC Fk/a Amara
Place at Columbia,

Defendants.

This matier comes before the Court on April 17, 2024, on Defendant All Season’s
Healtheare, Inc.’s Motion for Summary Judgment and Motion to Dismiss, filed March 12, 2024,
pursuant 1o Rules 3, 4, 5 and 12(b)(1), 12(b)(2), 12(b)(4), 12(b)(5), 12(b)(6) and 56 of the South
Carolina Rules of Civil Procedure, and 8.C. Code §15-79-125 and §15-36-100. The grounds for
said Motion are that Defendant All Scason's Healtheare, Inc. was not properly served with the
Notice of Intent to File Suit or Suminons and Complaint pursuant to Rule 3 SCRCP, that there was
improper service pursuant to Rule 4 SCRCP and that if this action were properly served, it is barred
by the statuie of limitations,

The pleadings, documents, and affidavits filed in this matter establish the following
uncontested facts: All Seasons Healthcare, Inc., is a South Carolina corporation with its principal
place of business in Irmo, South Carolina, which is in Lexington County. [t provides nursing

hospice care services to paticnts who have been deemed appropriate for end-ot-life hospice care.
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Its employees work at various healthcare facilities and also serve clients/patients at their home. It
is not an employee or agent of Co-Delendant Amara Place but did provide hospice care to patients

there.
At all times, Heather MeCloy was registered agent [or All Scasons Healtheare, Inc.

Phyllis Gee had been diagnosed with late onsel Alzheimer’s disease and was a resident at
Amara Place. In September 2018, Ms. Gee and her family elected hospice care and agreed (o be
administered pain medication and requested a DNR (Do Not Resuscitate). All Seasons Hospice
nurses do not carry pain medications or schedule drugs, as those were kept in the Amara Place

under control of their statf.

In the aftemoon of December 29, 2019, the hospice nurse for All Seasons Healtheare, Inc.,
advised Amara Place to administer Ativan to help alleviate the patient’s anxiety. The family called
the hospice nurse at 11:42 p.m., stating the patient’s condition was not relieved and the hospice
nurse returned to the facility approximately at 12:15 am. The nurse arrived, questioned the med
tech il the patient received any medication since she lefl, and the med tech staled that the patient
had not. She requested that the Amara Place med tech administer medications, but they refused.
Plaintiff’s decedent passed away on December 30, 2019, less than thirly minutes aller the hospice

nurse arrived.

Plamti[f filed a Notice ol Intent to File Suit on November 11, 2022, in Grecnwood County.
None of the parties are domiciled in Greenwood County, and Delendant administered no carc to
the Decedent in Greenwood Countly. Plamntifl attempted (o serve Delendant with the Notice of
Intent on December 16, 2022, bul the certified mail receipt shows that delivery was not restricted
to the addressee and was instead ostensibly received by someone who signed “All Scasons™ on the

return receipt.
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Plaintiff then sought to move their own action to Richland County on or aboul June 6,
2023, On or about June 12, 2023, the “Notice of Intent™ action was initiated in Richland Counly
under a new case number; three years and 164 days afler the death of the Decedent. Plaintiff then
filed the Summons and Complaint on June 13, 2023, and attempted to serve Defendant on June

26, 2023. The return receipt was not signed by registered agent H. McCloy.
DISCUSSION

Plaintiff failed to serve Complaint as required by Rule 4(d)(8) of the South Carolina Rules
of Civil Procedure. Proper service by certified mail under SCRCP Rule 4(d)(8) is effected when
Plaintift serves process “by registered or certified mail, return receipt requested and delivery
restricted to the addressee.” Rule 4(d)(8) SCRCP. Service by mail is defective where either an
unauthorized person signed the receipt or if delivery was not restricted to the addressce. Langley
v. Graham, 322 85.C. 428, 431, 472 S.E.2d 259, 261 (Ct. App. 1996). The burden of showing
compliance is upon the party asserting proper service. Roche v. Young Brothers, Inc., of Florence,
318 8.C. 207, 456 S.1.2d 897 (1995).

In Zanin v. Carolina Specialty Products, Inc., the Court of Common Pleas in Charleston
County addressed a very similar situation. In Zanin, the plaintifT attempted service by mail upon
defendant ABP. Zanin v. Carolina Specialty Products, Inc, 2012W19490703 (Civil Action No.
2010-CP-10-01515 in Charleston County Ct. of Common Pleas). The plaintifl’s certified mailing
was addressed to ABP’s owner Scott Amaral, but the mailing was nol resiricled to the addressece
and the return receipt was signed by a “D. Reilly.” Id at 1.

The Court in Zanin ruled that the plaintiff’s attempt to serve the defendant pursuant 1o Rule
4(d)(®), which requires service by certified mail be done with return receipt requested and delivery

restricted to the addressee, was defective. /4 at 2. The plaintiff did not comply with the plain
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meaning of Rule 4(d)(8) which firmly requires restricted delivery to the addressee only. /d. The
Court granted defendant ABP's Motion for Summary Judgment because the plaintiff’s attempt at
service by mail, in which an unauthorized person signed the receipt and delivery not restricted to
the addressee, was defective and therefore the Court had no personal jurisdiction over ABP.

The present case is nearly identical to Zawin. Here, Plaintiff’s filed Proof of Service for the
Notice of Intent for the Greenwood County case dated December 16, 2022, contains a scan of a
return receipt addressed to “H. McCloy, as Registered Agent for Service of Process for All Seasons
Healtheare, In¢.” This return receipt, though marked for restricted delivery, is clearly not marked
for restricted delivery to the addressee as required by Rule 4(d)(8) as shown by the top right
checkboxes on the return receipt. Plaintiff made this same crror in their attempt to serve the
Richland County Summons and Complaint on the retum receipt dated June 26, 2023, where the
delivery was nol restricted to the addressee, The alfidavit of Elizabeth C. Moultrie confirms that
counsel for Plaintiff did not restrict delivery Lo the addressee only.

Further, Defendant’s registered agent Heather MeCloy did not sign the return receipt, and
Defendant does not know who signed the return receipts. The signature block only reads “ALL
SEASONS.” This occurred because Plaintiff did not serve cither the Notice of Intent or the
Summons and Complaint as required by Rule 4 and Langley; as a result, Defendant was never
properly put on notice of Plaintifl"s claims. The goal of Rules 3 and 4 of the South Carolina Rules
of Civil Procedure, and service of process rules in general, is to require the plaintiff to provide
sufficient notice to the defendant of what their claims are and the basis for those claims. Here,
Plaintiff's failure to adhere to SCRCP Rule 4(d)(8) thwarted this goal, and Defendant would now
suffer prejudice in having 1o defend claims served out of time due to Plaintiff’s own error.

The Notice of Intent to File Suit must be served upon all named defendants in accordance
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with the service rules for a summons and complaint outlined in the South Carolina Rules of Civil
Procedure. 5.C. Code § 15-79-125(a). If a Summons and Complaimnt are not served within the
gtatute of limitations, actual service must be accomplished no later than 120 days afler [iling, Rule
3(a) SCRCP. Emailing process to an employee of a defendant is not sulficient service under the
civil rules. See Rule 4 SCRCP generally.

Here, it is uncontested that the three-year statute of limitations ran on December 30, 2022,
It is uncontested that Plaintill filed their Notice of Intent to File Suit less than two months before
the expiration of their statutory period in 4n improper county where no party was domiciled, and
no events related to the allegations oceurred. 5.C. Code § 15-79-125(a) requires Plaintiff to file in
a counly in which venue would be proper [or filing or initiating the civil action. This action was
not filed in Richland County until June 12, 2023; 164 days afier the running of the statute of
limitations.

Also, since Plaintiff did not serve the Notice prior (o December 30, 2022, Plaintiff was
required (o serve it within 120 days of filing; in this case, before April 29, 2023, Plaintiff filed her
Richland County Summons and Complaint on Jung 13, 2023, and since the statute of limitations
expired on December 30, 2022, PlaintifT had 120 days to serve this as well,

Plainuiff fails to show that any olficer, managing or general agent, or any other agent
authorized to receive service of process actually received and “signed” for the Complaint. Neither
the Notice of Intent to File Suit nor the Summons and Complaint have been properly served on
Defendant. Plaintiff, as (he parly asserling proper service, bears the burden of proving such proper
service. Plaintiff asserts that Defendants must prove non-scrvice; the Delendants have met this
burden and have shown that there 1s no genuine issue of material fact that Defendant was not

served in compliance with the South Carolina Rules of Civil Procedure.
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Plaintiff failed to restrict delivery of their Notice ol Intent to File Suil and Complaint to the
addressee as shown by the return receipt, and thus created the scenario where no addressee listed
on PlaintifTs initial service attempt, registered agent of Defendant, nor proper agent authorized to
accepl service on behall of Defendant received any timely notice of Plaintift’s claims or filing.
Plaintiff also cannot provide any evidence that the addressee herself cver received the mailed
Notice of Intent or Summons and Complaint or wrote “ALL SEASONS” in the signature block
due to failure to sufficiently restrict delivery. Plaintifl could have rectified the situation by hiring
a process server when it became evident that Defendant was not properly served.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment is
GRANTED, and Plaintiff’s claims are dismissed due to failure to comply with Rule 4(d)(8), and
dismissal must be with prejudice as Plaintiff’s claims are barred by the applicable statute of
limitations.

IT IS FURTHER ORDIRED that Plaintiff’s Motion to Compel Discovery is DENIED AS

MOOT as a result of the Court’s Dismissal of Plaintiff’s action.

IT 1S SO ORDERED.

Jocelyn Newman
Chiel Administrative Judge
Fifth Judicial Circuit

April 2024,

6
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Richland Common Pleas

Case Caption: Jennifer Murphy , plaintifl, et al vs All Seasons Healtheare Llc,
defendant, et al

Case Number: 2023CP4003086

Type: Order/Summary Judgment

S0 Ordered

Jocelyn Newman

Electronically signed on 2024-05-11 11:51:48 page 7 of 7
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FORM 4

STATE OF S50UTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Richland

IN THE COURT OF COMMON PLEAS CASENO. 2023CP4003086

_dennifer Murphy et al All Seasons Healthcare Inc et al
PLAINTIFE(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have heen tried and a verdict rendered.

DECISION BY THE COURT. This action came to irial or hearing belore the court,
The issucs have been tried or heard and a decision rendered,

|:] ACTION DISMISSED (CHECK REASON): E] Rule 12(h), SCRCP;D Rule 41(a),
SCRCP (Vol, Nonsuit);[ | Rule 43(k), SCRCP (Settled);

D Other

[] ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCT; [ ] Bankruptey;
D Binding arbitration, subject 1o right to restore 1o confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

BAFﬁﬂnE{l; |:| Reversad; D Remanded;

Other

10

NOTE: ATTORNEYS ARLE RESPONSIBIE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF TIHE CIRCIIT COURT RULING TN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: D See attached order (formal order to f‘n]low) Statement of Judgment

by the Court:
Plaintiff's Motion to Alter or Amend (filed on 5/23/24) is DENIED.

ORDER INFORMATION
This nrderD ends does not cnd the casc. [:] See Page 2 for additiona] information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and 4
copy mailed first class to any party not proceeding in the blectronic Filing System on 08/25/2024 .

Jennifer Murphy Prs
Estate Of Phyllis Gee
Amar Place At Columbia
Mill Creek Manor Ll

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Tage | of 2
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Court Reporter:

F-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment (o
parties who are not E-Filers or who are appearing pro s¢, See Rule 77(d), SCRCP.

SCRCP Vorm 4CL (08/31/2017) Page 2012
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Richland Common Pleas

Case Caption: Jennifer Murphy , plaintiff, et al v§ All Seasons Healthcare Llc ,
defendant, et al

Case Number: 2023CP400308%6

Type: Order/Electronic Form 4

So Ordered

Jocelyn Newman

Electronically signed on 2024-09-25 12:05:00 page 3of 3
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STATE OF 50QUTH CAROLINA) IN THE RICHLAND COUNTY FAMILY COURT
COUNTY OF RICHLAND ) C.A. NO. 2023-CP-40-0308¢6

JENNIFER MURPHY

AS PERSONAT, REPRESENTATIVE

QF THE ESTATE OF PHYLLIS GEI
PlaintiEf,

VErsus

ALL SEASONS HEALTHCARE, LLC,

ALL SEASONS HEALTHCARE, INC,

AND TWG POT.O ROAD, LLC

D/B/A MILI, CREEK MANCR, LLC

I'/K/A AMARA PLACE AT COLUMBTA
Defendanl.

Mt Mt B Mt St Rt it N S ot S

HEARING

DATE: Bpril 17, 2024

TIME :

LOCATION: South Carclina Circuit Court 5
JUDGE : Jocelyn Newman

TRANSCRTRED RY: Tynda Monroe

LECAL EAGLE
Fost Office Box 5682
Greanville, Soulh Carolina 29606
864-467-1373
deposilegaleaglaine. com
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APPEARANCES:

Jamie R. Rubkoskl, Esg.

Kazsel McVey Afforneys at Law
PO Box 147¢

Columbia, South Carolina 29202

Attorney for the Plaintiff,

Julius McKay, TI, E=sqg.

The McKay Firm, PA

PO Box 7216

Columbia, South Carolina 29202

Robert Knowlton, Esqg.
Haynsworth Sinkler Boyd

1201 Main Streel

Columbia, South Carolina 29201

J.M. Durnovich, FEsqg.

Poyner Spruill

301 5. College Streect, Suite 2900
Charlotte, North Carolina 28202

Attorneys for the Defendant.
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PROCEREDTNG

THE COURT: Numbers 18, 19 and 20 on the roster. 2023
CP-4(0-03086, Murphy versus All Seasons Healthcare. There’'s a
Motion to Compel, Motion for Summary Judgment and Motion to
Dismi=zs.

MS. RUTKOSKI: Good morning, Your Honor, or, T'n sorry,
good alterncon, Your Honor.

THE COURT: Good afternoon.

MS. RUTKOSKI: I’'m Jamie Rulkoski here on behalf of the
Plaintiffs in this case. We have the Molion Lo Compel. I
think the first one listed is the Moticn to Dismiss by TWG
Polo Road, but I‘m happy to go in whatever order is
preferential Lo you.

THE COURT: Which party does the Motion to Compel
concern? All Seasons?

M5. RUTKOSKI: Yes, ma'am. All Seasons.

THE COURT: It doesn’t really matter. The Motion to
Dismiss is listed first. TLet’s sbtarl there.

MS5. RUTEOSEKI: Okay.

THE COURT: TWG Pole Road Motion to Dismiss.

MR. ENOWLTON: Your Heonor, this is Robert EKnowlton. &
represenl. TWG Polo Road, LLC in this matter.

THE CQURT: ©Okay. Can you fturn your video on?

ME. KNOWITON: Okay. Scorry about that. Here we go.

THE COURT: Ckay.
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MR. KNOWLTON: When you see my face you might ask me to
turn 1L off, T don't know.

THE COURT: Yes, sir. T can see you just fine and
let’s do this. Let me hear your motion.

ME. ENOWLTON: Thank you, Your lonor. TWG moves Lo
dismiss the complaint as to it based on the applicable
statute of limitalions. There may be two that are relevant;
15-3-545 applies to the med mal casecs and Lhe general statute
of limitations is 15-3-5320. Beoth have a three-yvear
limitaticns period.

The lacts that are relevant to my meotion are undispuled
and T believe il warrants dismissal based on the expiration
of the statute of Jlimitalions.

A little bit of background. TWG is a Delaware LLC that
was formed im 2016. 1n April of 2019, iL entered into a
management agreement with who is now named a party or
attempted to name a party [HC Property Management. 50 FHC
ezsentially managed the entire facility and Lhere were some
oubside folks (inaudihle) services.

TL is undisputed the incident inveolved occurred on
December 30th of 2019. TL is also undisputed that the
statute would expire on December 30th of 2022, TWG was a
failed business venture, ITL boecame insolvent, sold the
facility and was dissolved in 2021. TG had a negative net

worlkh, it has no assets and it has no insurance available for
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this client. It really does have a whole lolL in Lhis case
Anyway .

There’s no dispute that a lawsuil was not filed before
the expiration of the statute of limitations. There was a
Notice of Intent to file a lawsuit under the med mal sLatule
Lhalt was filed nol in Richland Ceounty, where the incident
occurred and where Lhe Tacilily was located, but in Greenwood
County and =zection 15-79-125 really, T guoss, was controlling
on this motion.

That statute requires z plaintiff in the med mal case
Lo file a nolice of intent to file suit and it will
(inaudible) Lhe statute of limitations for a short period of
time if you do Lhat but it requires two things that did not
happen here. One, you have to File Lt in the venus —-- the
county in which the venue would be proper for filing or
initiating the civil action. Richland Counlky was the proper
action, =o they failed tc do that and Lhere’s no guestion
that they failed to do that prior to the expiration of the
atatule. They filed that about a month befocre the statute
expired, in November of 2022,

The sccond Lhing Lhey Tailed to do was name TWG as a
party which the stalute requires you must, obviously, name
all partiecs --

THE COURT: Hang on, Paul.

ME. ENOWLTON: Yes.
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THE COURT: Sorry. Hang on. Sorry, T was dolng two
things at once. I need Lo pause you real gquick. L'm coming
back to you.

(FPauze in the proceedings.)

THFE COURT: I'm sorry, I needed to handle somebhing
real quick. Back Lo you, Mr. Knowlton.

MR. KNOWLTON: WNo problem, whatscever. I may try to
share screen. I’'1ll probably fail to do Lhat. TI'll give it a
Lry.

Here 1s, it I'm deoing this correctly, 15-79-125. It
regquires two things thal did not happen here. One, you have
to file the notice in the venue where the lawsult weuld be
appropriate. That is not Greenwood County for this claim.
The second thing you must do is name all adverse parties as
defendants. Not Notice of Intenk did not name TWG as a
defendant.

And I’1l also try to share screen wilh whalt was
actually filed. Can you see that Your Henor? Here is the
November 2022 NolLice of Intent to file suit. 1t was filed in
Greenwood County. TL names two All Seasons defendants and an
entity called Mill Creck Manor, LLC formally known as Amara
Place. 1t does not mention TWG.

So my argument is pretly straighlforward and simple.
This insolvent-dissolved entity was nol served with a Notice

of Tnktent Lo Tile suit that was filed in the proper counbty.
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It did not name it as a parly and there’s no guesbLion that
(lnaudible) was not filed until the expiration of the stalule
of limitalLiona. Nobice of Intent fo file suit is the enly
saving possibility for the Plaintilf in this case. And the
lawsuit was finally filed in Richland Counly T believe on
March 8th, 2024. Of course, at that point, the statule had
explred. The stalbute expired on December 30th of 2022. So
1t was too late Lo add thal as a party.

And one other interesting note is Lhab Plainbiff
recently added a memo with the Court asking thal amend Lhe
complaints teo change Amara Place to FHC which, again, would
slzill leave TWG out as a party. TWGE, essentially it
oubsources management tLhrough a management agreement and 1t
nad no role in the actual provision of medical services. So
there’s a guesbLion aboulb whether the med mal statute applied
Lo it, in any event, bul Lhere was no proper notice to my
client or compliance with the slatulory requirements before
the expiration of the statute with respecl to TWG.

THE COURT: Thank you, sir. Ms. Rutkoski.

MS. RUTKQSKI: Yes., Thank you, Your Honor. I wantL Lo
address the venue issue first. Rule 82 (b) states thal when
an aclhion is brought in the wrong county or in the wrong
courl, the Court shall nobt dismiss the action but shall
transfer it to any proper counby or court in which it cculd

have been brought. So 1 don’t think Lhal failure to

ROA 161





9

11

2

13

14

15

16

1/

18

18

20

21

22

23

23

initially bring it in the correct venue 1is reason for
dismissal, it’'s reason for Lransfer which we did and that was
in error on our part.

And as far as (inaudible) not being named as a parly,
we were recently sent a change of name form filed with, and T
guess I can try and share Lhis with you, it shows that TWG
Polo Road was formally doing business as Bummers Landing Polo
Road and requested for its new name to be ''WG Polo Road dolng
business as Amara Place at Columbia. So Amara Place was Lhe
Nefendant. and Lhey were doing business as Amara Place. While
the naming of Lhe company is nol perfect, they were doing
business as Amara Place, Lhey knew Lhey were Amara Place, and
s0o when we sued Amara Place in November or on November 1lth
of 2023, we initially served, just as some background
information, Mill Creek Mancr because that was who owned that
facility at the time that we -- our Notice of Tntenl.

I got a call from Ned Wares (phonetically) who produced
the purchase agreement that shows that they excluded
liabilities from Lhe purchase in Ockbober of 2020, and that's
the first time | understood bthal TWG Pole Road was the owner
of this facility at the time thal Ms. Gee was a resident
there.

We served them within 120 days, T Lhink March 8th -- or
we served them with a Notice of Intent. L can pull up Lhe

prool of service. I don’t think there’s any disagreement
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Lhal they were served with a -—- on February 9th, 2023, I
apoclogize. Thereafter, we notified them of the (inaudible)
medial.ion which we underwent and then we -- the statutes of
Limitations was Lold from the [iling of the Notice of Intent
pursuant to the statue. We filed the complainl and had TWG' s
name corrsctly even though we didn’t have corrective Notice
of Intent that they had notice. They were dolng business as
Amara Place and they owned the facility in which my client
was a resident at.

(lnaudible) 1 want to answer every guesbtion you ¢an
have but 1 don’t think there’s a disagreemenl on Lhe Lime
line things. My understanding, at least, argument mainly
Iocuses on bhe venue issue and then the fact that whether
lLhey were nol nolified of the lawsuit in time which I believe
Lhey were.

THE COURT: Yeah, and T'm trying to determine what
gquestion T wanb to ask because, I mean, you mentioned
(inaudible), too, which, vou know, Lhe Court is well aware of
but that would tell if IWC had been named as a parby in that
Notice of Intent. You’re saying that TWG should have known
that they were the real party at interest?

MS., RUTKOSKI: Yes (inaudible) Amara Place and, you
know, asked to be Secretary of State business service center
which (inaudible) business service center (inaudible) as

doing business as Amara Place. Jusl, again, Amara Place,

wl
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that’s what the sign said, that’s what their medical records
say, Lhal’s where these folks thought that they were
{inaudible) Lo and (inaudible) was nol a business that'’s
registered with the Secretary of State of South Carolina.

S50 we filed the Notice of Intent against Amara Place.
That's the only way we would (inaudible). There’s no other
way for us al bthe bLime bo understand who owned it.
(lnaudible) new owner but the previous owneérs thal were, you
know, almost three years prior, we had no way to attain bthat
information without first getting the Mill Creek Manor
purchase agreement. (Inaudible) 1t happens very freguently
Lhat we don’f get Lhe right (inaudible) name con the =ign and
the medical records do nob match Lhe (inaudible).

S0 it very Frequenbly have Lo lile our complaint
(inaudible) defendant because (inaudible) to them. It's a
completely different name.

THE COURT: Okay. Mr. Knowlton.

MR. KNOWLTON: Well, briefly, Your Honar. FirsL ot
all, (inaudible). We have a statute that requires you to do
two different thing. It’s a different animal with respect to
transferring the venue on a lawsuit. To oktain the statute
of limitaLions (inaudible), you’'ve got to comply with this
very clear reqguirements of tChe sLalule. One, you have to
file in the right county and Lhey’ve admibtbted Lhal was not

the proper county. Two, 1s you have to name Lhe proper
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parties and it says Mill Creek Manor t/k/a/ Amara Place.
That is not TWG. Mill Creek Manor is an enbily and is not
TWG. Amara Place was a d/b/a, the facility. There was also
another -- if T can Lry Lo share screen, again, which I den’t
know if it worked the last time properly but in Plaintiff’s
response -- can you see this, Your Honor, by chance?

THE COURT: Not yet.

MR, KNOWLTON: ALl righl. I may not have the proper
thing up. 5o [’1l just acknowledge delfeal. on the screen
sharing but in the memo that Plaintiff [iled in response to
FHC's Motien to Dismiss asked if FHC be ~-- the complaint be
amendsd te name FHC as defendant in place of Amara PBlace
which, T Lthink, is inconsistent with the argument made wilh
respecl to (inaudible) .

The service of the Notice of Intent was after the
expiration of Lhe sLatule that was still in the wrong counly.
They did not file anybhing in Mission (phonetically) County
iz my understanding until March of 2024, at which peint it
was too late.

THE COURT: 0Okay. Ms. Rutkoski.

MS. RUTKOSKI: Ma’am, my understanding of (inaudible)
have 1L GLransferred. I think we filed the Neotice of TnLent
wilhin tLhe statute of limitations and served them within 120,
which is compliant. The were doing business as Amara Place.

To address the FHC issuce which Is kind of hanging in

ROA 165





9

10

Al

12

13
Lhe wind here, FHC TProperty Management was apparently
managing this facility so I have Lwo —— the nwnér af the
facility and I have both say that they managing Lhe facility.
Neither of whom I could have —-- TWG I did know and served
within Lhe statule and Lhat’s our position on that. We later
find out, through Lheir managemenl agreement, that they would
only give us under confidentiality agreemenl, of course, that
FHC is managing. FHC didn’t have their name on any of the
documenl.. There would have been no way for the Plaintiff Lo
ever discover Lhal FHC Property Management was managing the
facility with discovery. So that’s on the shelf.

I don’'t know which of them is operating as Amara Place
but they are. They’re both operating as Amara Place and in
my view because that’s what’'s on the sign, thal’s what Ctheir
patients know, that’s what’s on their medical records, bthat’s
how they advertise and so when you Coogle Amara Place, Lhe
address, Lhe facility that they owned and managed, however
Lhey did show, 1s what shows up. 8o when you have a trade
name that you’re operating under and that you (inaudible)
yourself out of it is thal should have pulled some weight as
to when somecne is injured due to your negligence.

THE COURT: Just out of curiesilLy, did anybody call
Amara Place and =ay, “Hey, who cowns this place?”

MS. RUTEQOSKEI: I mean, 1 talked to their lawyers bul

when we talked bte the people at Mill Creek Maner (inaudible)
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2022, (Inaudible) rhat Amara Place was running as Amara
Place as opposed to Mill Creek Manor. B¢ none of the folks
that we could contact have any informatien aboul il. When T

served Mill Creek Manor’s registered agent then got a call
from their altorney who provided the purchase agreement.
{Inaudible) website to say, vyou know, Lhis is no longer a
company. This is who they used Lo be. This is who their
registered agenlt is. There was no way for me to acl without
the purchase agreemenl from Mill Creex Manor.

MR. EKNOWLION: Your Honor, with respect teo TWG, 1t had

been dissolved and is long gone when they filed their claim

and —--

MS. RUTKQSKI: I have to interrupt you (inaudible) but
the (inaudible) the website even dissolve -- when you search
a name you can dissolve how many’s come up. So it will show

vou when it was dissolved and you can get that information,
g0 didn’t mean to interrupt you but --

MR. KNOWLTON: Well, I guess the point 1 was making is
there call to TWG and iL had no notice, it had no -- 1 didn’'t
even know this had cccurred. T mean, LU had been dissolved
and closed up and insolvent for a couple of years when this
claim arcse.

ME.. DURNOVICH: And, Your Honor, this is J.M.
Durnovich. I represent FHC. | don't know if this will be

the appropriate Lime for me to just in and address FHC's
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Motion to Dismiss or if you’'d like Lo defer thal until later?

THE COURT: It's on different grounds or the same
grounds?

MR. DUBNOVICI: So all of the grounds thal Mr. Enowlton
just argued apply egually to FHC but I think that our
situation is hopefully a bit of an sasier task for Your Honor
because nob only were we not named in any of the criginal
papers in the wrong county, we weren’l named in any of the
current papers. In fact, you may notice Lhalt we’re still not
in the capticon and we’re not a party to this case. Wea're
sort of in a weird situation that we have had teo move Lo
dismiss in part because the Plaintiffs sought an entry of
delault againsl. us which the Court rightly denied before we
even had a chance Lo respond since we weren’t a party. But
we have also moved Lo dismiss and on the exact same kases 1n
addition to the fact thal we conlinue to not be named in this
lawsuit and, in fact, have nol and aren’t, never have been
deoing business as Amara Place as the documsnt Lhal Ms.
Rutkoski just shared with the Court in the case.

THE COURT: Okay. All right. Put a pin in that. Tet
me focus back on TWG. I mean, sir, you're almeost making a
like a relablicn back amendment that I -- I don't know that
that gets it here and when T tell you I den’t knew I mean, I
don’t know. Bubt my instincl Lells me that Mr. Knowlton is

right. That you have to name the right parLy and right
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county in the Notice of TnLtenl Lo Loll the statute of
limitation. I don't know that there’s here, Lhere, would,
should bhe a relabtion back after some discovery is done and
TWG should’ve known thal by Amara Flace being sued 1in
Greenwood County that -- yeah, thal it should know that --

M5. RUTKCSKI: Your lHonor.

THE COURT: Go ahead, go ahead.

MS, RULKOSKET: T was Jusl going to say I mean the
Notice of Intent has a facLual basis that talks about the
location of the facility, where she was (inaudible), nurses
and, you know, doctors that are associated with her, the
administrator which TWG Polo Road, as owner of the facility
should have known. So 1tfs not just looking at the caption.
T Ehink reading the entire document that was served on them
gives Lhem proper notice that this is their facility Lhat
Lhey owned in Columbia and the Greenwocod caption error is
unfortunate, of course, but I Lhink voided, tooc, at the
change of venue (inaudible) our side in that.

THE COURT: Yeah, but then I’'ve still gol to look at
1579125 (formatting) and this just doesn’bt meeb Lhe
requirements of the statute and the appellate courl may Lell
me T'm wrong and then all of us will be slucidated on this
Lopic. Bub T just don’t think -- yeah, I don’t think it
meekts the requirements of the statute and Rule B2 can’t fix

that and 1 mean L'm saying relalien back and I -- that's
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interesting because I'm not analyze thalt in the context of

med mal wilh a Notice of Tntent. Typically we're talking

about amendments of pleadings and nol a Notice of Intent. 5o
I don’t even know that relation back, as il were, would save
this becauss, yeah, it’s a separate document. It’'s a Nolice
of Tnrtenlk, nol amendment of pleadings. I think you jusL kind

of missed the mark here and so T'm going to grant TWG's
Motion to Dismiss and ask Mr. Knowlton Lo prepare an order in
that regard for my =ignature.

MR. KNOWLTON: Thank you, Your lonor.

THE COQURT: Okay. Now, let’s get over to FHC again.
Let’s pick up where you kind of left off Mr. Durnovich.

MR. DURNOVICH: Thank you, Your Honor. And I think
that, you know, if Your Honor’s granbting TWG’s motion that
necessarily would grant FHC's as well because we weren't
named in any of the original actiens. No related entities of
ours were either and, in fact, we still are nol. named in the
lawsuit.

We' re approaching —-—- we’re over four years since Lhis
incident occurred and, yvou know, this is the point of
statutes of limiLalions. T mean, these entities are no
longer even in existence for Lhe most part it scunds like and
there has to come an end to Lhiz at some point in time.

Because, Your Honor, we are nolb named in the lawsuit,

itself, Lo Lhis date, there are additional grounds Lo granl
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the motion as to FlC, including that no achion was ever
commenced against ns. We're not named in any summons. A
lawsuilb under Rule 3 has Lo be served within 120 days of
filing or the statute of limilLations. Tt is conceded that
neither of those things occurred in this casco. 50, agaln, no
action has been commenced against us.

And wilh respecl Lo the Motion te Amend, I suppose that
would impact us most directly since L sounds like the
Plaintiff would =eek to add FHC to the lawsuil at this stage,
you know, more than a year and four months after tLhe stalbute
of limiLalions expired.

Judge, as a preliminary matter that motion, it was
seorved less than 48 hours before this hearing. That's reason
enough to deny it. In addibion, Your Honor, there aren’t any
grounds set forth in thal mobicn Lhat would suffice to
constitute good grounds for an amendment at this stage. I
think especially considering Lhe time Lhat has passed, the
fact that for all of this time, FHC has not been named in
anything. The first time that FHC’s name appears in this
lawsuil was when an entry of default was sought againsbt us
even Lhough we weren’t a party and the Court correctly denied
that again.

S0, Your Honor, we would ask for the Motion to Dismiss
of FHC be granted as well.

MS. RUTKOSKI: And, Your Honor, Lhis molLion wasn’t

ROA 171





10

11

12

13

14

15

la

17

18

22

23

24

25

19
actually on the docket so me filing a molion Lwo days ago is
nott me trying to play any tricks on defense counsel.

T would agree Lhat if you're -- based on your ruling

with ''WG, if you’re going to be consistent with that, I don't

think -- you know, we stand on our metion, our wrillen
motion, if that’s how you'’re viewing it. 1 don’t think Lhat
iz -— I Lhink itfs a little bit of a waste the Court’'s time

to go through the same facl pallerns because we are
(inaudible) statute and all of that based on our inability to
identify FHC. But if your opinions on this Tacl pallern are
consistent with those with TWG, 1 really don't know il it’'s
waorth going through the same fact pattern again.

THE COURT: Sure. But tell me this. [FHC was the
properbLy managemenl company, correct?

MS. RUTKOSKT: Yes. So they —- I think last week maybe
you received from TWG Polo Road after entry of the
confidentiality order, the agreemenl, the management
agreement, that showed that FHC was Lhe properfty management
company. We filed -- when we showed them the enlry of
default I also withdrew that moticn because we scerved Lhe
wrong entity., Not fun to come in here and make multiple
errorg in one hearving but so we're through that and going
forward (inaudible) Lo make the complaint (inaudible) Amara
Place based on (inaudible) it was absclutely —— I mean, it’'s

out of the Plaintiff’s control for us Lo be able to identify
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who was actually providing care and treatment (inaudible) not
in the medical records, net in any of Lhe admission
documents, all that. 8o, again, that’s how we gol here butt I
think it we go by what you've already ruled and (inaudible) T
don’ L know how much (inaudible) .

THE COURT: Right. No, T agree. I just was wondering
how we got to the d/b/a. How FUC was doing business as
(inaudible) .

MS5. RUTKOSKI: (Tnaudible) documents say (inaudible)
and Lhe medical records say (inaudible) and (inaudible) but
based on this (inaudible) enbities that are, you know,
difficult to find out that information I don’t know how
(inaudible) FHC to the general public which they were
serving, so.

THE COURT: Okay. That may be more out of curiosikby.

T mean, my ruling is going to be the same on this. That T
actually almost think this is slightly more egregious just
because wilh (inaudible), assisted living, et cetera, et
cetera, they're very, vaery ofllben soms management company a
separate entity. I mean, thal’s sorl of routine.

M5. RUTKOSKIL: (Lnaudible) .

THE COURT: Seo I, for sure, | mean, even 1f the name on
the wall says one thing and maybe the true owner of Lhe
building or facility maybe takes a little more digging or

maybe is nob seo intuitive. The management of such a
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facility, in my mind, and, of course, I'm (inaudible), right.
This is what 1 do for a living. And my family aclually used
To own an assisted living home so that gives me some
addiltional knowledge bulb I just -- you know, that’s scmething
you should be sort of secking out any time. But that’s why 1
was asking. Just out of curiosilLy. Did Lhis d/b/a came from
gome document or this is not an official d/b/a. T don't
know, bub this is -~ T'’m golng teo grant FHC's Motlions to
Dismiss which is kind of weird because they’re not a party
but sort of. Because really Lhey’re nol. properly in the case
yet.

M5. RUTKOSKI: I understand.

THE COURT: S¢ it’s not even really a dismissal. I
mean, I don’t know. It’s a denial of the Motion to Amend Lo
bring FHC in. We’ll ¢all it granting their Motion to Dismiss
even Lhough that’s a little weird because how can a nonparly
have the allegabions dismissed but it’'s a pseudo Motion to
Dismiss. We’ll eall it that. Okay.

MR. DURNOVICH: Thank you, Your Honor.

THE COURT: And, sir, if you’ll prepare a proposed
order, as well, or if you’d like to collaborale wilh Mr.
Knowlton on a single order that’s fine, too. Doesn’l matter
o me.

MR. DURNOVICH: Thank you, Your Honor.

THE COURT: OQOkay. Tel’'s talk about All Seasons’ Motion
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for Summary Judgment.

MR. MCKAY: Yes, ma’am, Your Honor. My name is Jay
McKay. L'm an attorney in Columbia and T represent All
Season’s Healthcare, Incorporated or Lna.

The facts of this case not that they’re that relevantL
because il Teels more of a (inaudible). In any event, All
Seasons provides hospice care both in home and in various
assisted living facilities. They don’'t -- Amara Place or
whatever their appropriate name is, they den’'t work for Lhem
but they occasionally will have hospice patients who are in
Lhal facility or in another facility. They're totally
separabe and differenl enbLilies.

Now, Ms. Gee, the decedent, unfortunately was diagnosed
with Alzheimer’s disease. Several vears beflore she died, she
entered into an agreement to go into hospice care. That she
would be a no code. Things of that nature., 5She had
Alzheimer’s which medically is the death of your brain. It's
a disease that causes your brain to die and that’s whal she,
unfortunately, hacd.

BubL Lhe Facls of Lhe case, as far as my clients are
concerned, is that there -- gn December 30th their hospice
nurse was in the facility, lalte alterncon, checked on Ms. Gee
and apparently said if she gets agitaLled give her the, I
think, Ativan, it might be {(inaudible), one or Lhe other,

it’s in my brief, and you know, and she left.
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The drugs and all that are in the possession of the
facility, not my clients. Ms. Gee has scheduled medications,
morphine, sedatives, things like that. They’re locked in a
sale appropriately at Amara Place (inaudible). Well, Lhe
hospice nurse gebks called before midnight that Ms. Gee is not
doing well, guess, say arocund 12:15, and she’s agitated and
she asked the nurse on call to get her meds and there’s some
conversalions.

The boltom line iz that the nurse apparently wasn’L
qualified to give multiple-dose medications and refused to
give them and refused to lel my client’s employee give the
medication and Ms. Gee died less than 30 minutes later and
whether the medications wouldfve made any difference or not,
my client had no ability to get the medicalions or administer
them without -- on their own. They just didn't have access.

Tn any event, as far as the lawsuilt’s cdncerned, Mr.
(Tnaudible) very appropriately went over the regquirements of
the medical malpractbice (inaudible) statute section 15-79-
125, which requires Lhat a suit be brought in the county
where the wrongful act cccurred baslically. Now, the
malpractice statute’s kind of unusual. Tbk's a twae-step thing
and that is a prerequisite of, I would argue ilL’s a
jurisdictional prerequisite, to filing a lawsuil. Well, it
was brought in the wrong county.

Now, sometime in lale —-- they filed the suit in
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November of 2022, excuse me, the Notice of Intent, and then
they attempted to serve it on my clienl in December 1l6th of
2022, by certified mail but it was not signed by the
regislered agent of the corporation. Lt was just someone
wrote All Seasans. We don’t know who did that but any event,
this Greenweood County Nobkice of Tnlent, my client, I don’t
believe, were really aware of it not signed by their
registbered agent. Itfs unknown who signed it.

And then in June of ——- June 12th of 2023, the lawsuit
was filed June 6th, 2023, and they attempted to file a Notice
of Intent on June 12th, 2023, a Summons and Complaint later
on my client. Well, this is three and-a-half years after the
date of death, six months after the staLute of limilLations
totally run and it’s -- they failed to properly seorve my
clienl. with the documents and they were nol done in a Limely
manner.

So we submib we're entitled to the case being dismissed
or, alternatively, summary judgment of the statute 15379125
says that, you know, the summons and complaint, if they’re
not served within the statute of limitations. That be filed
within the statutes. Actual service must he no later than
120 days (inaudible) which was never done in this case. It’s
time barred and the -- my client was never properly served.
My clienl has no insurance. They’ve been around that with

their carriers and we submib we’re entitled to be dismissed
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from the action.

THE COURT: Yes, ma’am, Ms. Rutkoski.

M5, RUTKOSKL: Your Honor, we stand, again, by the fact
that the (inaudible) changed venue should be permitted. We
did file in Greenwood.

Healher McCoy, who is Lhe owner of All Seasons
Healtheare, her and her husband, Dr. McCoy, I guess, own and
operate that entity or owned, past tense, I'm not sure. She
-- we followed Lhe procedural rules to serve them at the
locabion Lo Healher McCoy, or her agent, by certified mail.

T wenl in-depth in Lhis in ocur motion but when the procedural
rules are (inaudibl!e) by Lhe Plaintiff it is, then, the
burden of the Defendant to prove Lthal Lhe person who signed
the green card was not authorized Lo do so. They admittedly
can’t tell us who signed the green card. 50 whelher or not
service was effectuated, it’s presumecd that it was.

They were served in a timely manncr. They conlLacled us
about mediation. We spoke with that (inaudible) medialion.
When we served them iLhe exacl same way with the exact same
signature on the green card wilh the complaint, they notified
their insurance carrier. So whether or not they were served,
Ll think it’s pretty clear that since Lhey cannol. prove that
the Notice of Intent was not served on someong Lhalb was not
able to accept service then it’s presumed that it was served.

We Lransferred it to Richland County, which was the
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proper venue. T'm trying Lo £ind more case law, 1f there is
any, that discusses wrong venue, notice of intenl, bub I
think -- I mean, 1f the person cperating the same way as Lhao
summons and complainl, Lthe change of wvenue should not stop
it. These entilies had knowledge of the incoming complaint,
the incoming claim and its factual location should’ve been
teld, they were properly served except FHC, which is a
dilferent situation, within the prescribed time lines, and
the lact that it was filed in an lmproper venue should not be
grounds for dismissal.

THE COURT: ©Out of curiosity, how did it end up in
Greenwood County?

MS. RUTKOSKI: Clerical error.

THE COURT: Okay. So we all agree that CGrecnwood was
never a proper venue. I mean, --

MS. RUTKOSKEI: No. All the (inaudible) are in Richland
Counly.

THE COURT: And Lhalt’s why I asked. I was reading, and
I hadn’t read anybody’s answer or anybhing, but just the
allegations in the complaint put everyoene in Richland County.
Oh, that’s what I wanted to ask.

In Greenwood —-- I have 50 many questions Lhal T'm not
frying Lo pick on you or embarrass you.

MS. RUTKEOSKI: No, no, no.

THE COURT: What Lriggered Lhe realization that
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Greenwood was not the right county?

M5 . RUTKOSKT: When I -- (inaudible) throw anyone under
the bus.

THE COURT: Den’'t worry about it.

MZ. RUTKQSKI: Yeah.

THE COURT: Because really that’s more curiesity than
anything. I don’bL Lhink thal it makbters to the decision.
Just because I'm locking at the record in Greenwood, the
Notice of Intent was filed November 11th, 2022. There’'s a
mediabion that happened, pre-suit medication, and the proaofl
of ADR filed In Greenwood. I don’t know. Maybe at that
point. Bul also Lhe only defendant there was Mill Creek
Manor even though All Seasons is named.

M&. RUTKOSKILI: So All Scasons was nohified. They
called our office. We sent them a lebbter notifying and
sending the (inaudible) link for mediation. They did net
show to that mediation and for some contexh of Lhese folks, I
mean, Ms. McCoy, I put this in one of my responses, she had
igsues wibth the IRS. B8he was constantly sending her
documentbalkion of her having to pay unpaid taxes and ignored
all those, as well, and Lried Lo evade service from the LRS
and I attached that as one of my exhibits. 8o this is not,
in my opinion, new behavior from her. So her failure to show
at the pre-suit mediation and the suggestion and the

suggeslkion that she wasn’'t served when the complainl service
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and Lhe (inaudible) service are identical, the exact same
handwriting said All Seasons and there’s ne complainl about
service with the complaint, she immediately notified her
carrier.

So whelher or not Lhe proper named parties with TWG and
FHC, 1 think that’s a separate issue but T don’t think that -
— and these folks were put on notice that the whole purpose
of NolLice of Intent and complaint is that folks are on notice
of potential lawsuil againsh Chem or c¢laim against them
within the statute of limitalbions and T don’'t see how ——- I
don’'t see how justice is served when a clerical errorn
prevents you from -- especially when the verbiage of Lhe
Notice of Intent puts you perfectly on notice of the factual
allegations and where it happened, but I understand that.

MR. MCEKAY: Your Honeor, there is no material of fact
Chal Heather McCoy, as registered agent for this corporation,
was gserved with this lawsuit. She was neot. We got an
affidavil Lo Lhab efleclL. When they tried teo serve her last
summer, L mean, this thing is leng gone. Three and-z-half
years after the patient’s death. So we submil thal we're
entitled to the case being dismissed.

MS. RUTEKEOSKI: And, Your lenor, if you don’'t mind
briefly. This is the green card that we got back. llere you
can sea certilified mail, restricted delivery, and when you

look up what thal means on Lhe USPS website, it follows the
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Heather McCoy, as registered agent, for All Seasons
Healthcare, Inc. And this is All Seascn -- they marked
Lhemzelves -- whoever signed this marked themselwves as the

agenlk on December 16Lh, 2022. The service was even within
the statute of limitations.

The law in South Carclina says that T lollow the
procedural rules, they have to —- it is now the Defendant’'s
job Lo prove Lhal. whoever signed this is not -- you know,
they get to register wilh Lhe Secrelary of State where I am
capable of serving them. They don’lL gel. to have it be a
messy situation that they get out of all Lhe Lime.
Especially with somecne who which attempted to be served at
the same lcocaticon by the federal government and told Lhem
that she refused to accept process

Now, the Complainant was served and got the same Al
Seasons —-- this is the one in June, after the complaint.
Again, certified mall, restricted delivery, and Ms. McCaoy
immediately notified her carrier because I was contacted by
her carrier. 5o service of preocess issue, whal we needed to
do if they want to come up with -- and we allempled to depos

Ms. McCoy. It was scheduled —- 1 added topics Lo LE so it

29

e

was delayed and I asked, again, to have i1t rescheduled belore

Lhis hearing and it didn’t happen so 1 have not had an

opportunity te discuss tLhis and get factual basis on it but
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1 I some of the law 1s and the process that we abided by in
serving, she’s presumed to be scrved.

MR. MCKAY: Your Honor, she is not served. There’'s no
presumption of service. Three and-a-half years after the
death, a year and a hall afler, excuse me, =2ix menths after
the statute of limitation folds. You know, a lawsuit, this
lawsuit died in 2022. In fact, it was never really properly
commenged. When they tried to re—-file it in 2023, it was
long gone.

here’s no gquestion ol Taclk Lhal Lhis matfter is barred.
They haven’t properly served my client. When they got that
whatever that All Scasons thing is, any lawyer looking at it
should’ve =aid well, this doesn’t lock right. Send & process
server out there. My client said she didn’t sign it. She

2 odon’ bt know

]

hasn’t authorized any third party to sign it. W
how thal occurred.

Tn any event, we submit that we’re entitled to have the
case dismissed thalb hasn’'t properly commenced against us.
lt’s all set out in our briefs.

M5, RUTKOSKI: Well, to be clear, EKoche v Young
Brothers, a Supreme Court case, states when Lhe civil rules
on service are followed there is a presumption of proper
service. Because Plaintiffs, in this case, met their
requirement for service of process, it is presumed that

Defendant All Seasons HeallLhcare was properly served. Under
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1 Rule 48, the Defendant -- and so this is, again, guoting the
2 Rache v Young Brothers. “Under Rule 48 the Defendant, naot

3 the Plaintiff, must prove a receipt was signed by an

4 unauvthorized person. The Plaintiff need only show compliance

5 with the rules.” Thal’s Roche v Young Brothers 318 SC 207.

5 S0 it is presumed, then, it was sent to the proper location
7 and was registered with the Secretary of State.

8 MR. MCEAY: Yes, Your Honor. Ms. McCoy entered an

9 affidavit, she didn’lk sign iL. &o there’'s no material issue
10 of fact created and we're entitled Lo have the case
Lk dismissed.
12 MS. RUTKOSKI: But an agent can sign For ik, Your
13 Honor. It doesn’t have to be Heather McCoy. An agenl faor
14 Heather McCoy can alsc sign. 5o unless they can say, for
15 certain, who it is and that it’s net an agent, service 1s
16 (inaudible) .
17 MR. MCKAY: We submit il’s a question of law, Your

18 Honer, and we believe thal Flalntifl hasn’t complied with the
19 necessary prerequisites toe have it properly served on my
20 part.
21 THE COURT: I tend to agree with Mr. McKay 1if we even
22 get there because doesn’t this present the same problem wilh
23 fChe Notice of Intent having been filed in CGreenwood?
24 MR. MCEAY: Well, it does.
23 MS. RUTKOSKI: (Tnaudible) filed in Greenwood.
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THE COURT: Yeah. So when it was filed in Greenwood so
close to —-- you know, whatever happened, happened. It
happened the way it did but so clcse to the telling of Lhe --
not. Lhe tolling, expiration of the statute of limitations,
that aclually gave very lillle Kime to correct anything. But
it was filed in Creenwood sco Lhere is noe Lolling even. 5o
even if Ms. McCoy waz preoperly served, and T'm not saying she
was because her atfidavit —-- I mean, yeah, her affidavit
indicates that Lhe entity was probably not properly served
but even if it was properly served, it was served outside the
statute of limitaticons. I mean, the aclion was commenced
after the expiration of the statute of limitallions.

S0 as an initial matter, I think it’'s got to be
dismissed on the same grounds as the other, TWG and FHC, burt
secondary to Lhat would be improper service of process.

Yeah, Lhat’s a strange thing to just write All Seasons

]

e
3

and check agent. Who i1s that? I have no -- okay. 1 gue

USPS doesn’'t do anything like UPS does and ask the person’s
name so that they can jot it down. You know, when you
scribble on the UPS pad that they have, they’ll ask what'’s
your name so that they have their record.

MS. RUTEOSKI: Right, right.

THE COURT: Obviously, USPS doesn’t do that and Lhat’s
nol your faull but that is just such an odd thing to scribble

All Seasons. They checked agenl, not addressee so I believe
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that it was not Ms. McCoy allhough we can —--

M5. RUTEOSEI: (Inaudible) -- excuse me, Your Honeor.

An agenbl can sign on behalf of the addressee for service
DPUrposes.

THE COURT: Yeah, but nobody’s name is All ZSeasons.
Who is that? Who, what is that, you know.

M3 . RUTKOSKI: Um-hum. I don’t know. I don’t Xknow.
But as an initial matter iL will be dismissed anyway pursuant
toe 1579125 (formatting). And is thig -— are All Seasons an
LLZ, All Seascons, Inc.?

MR. MCEAY: It’s All Seasons, lnoc. We don’l know who
All Seasons, LLC is bhut there are a million entities named
ALl Seasons. A plumber was where I -- next door and they had
an Al]l Seasons FPlumbing sign but LLC -- my client has golten
mall for LLC and T Lhink thev’re in Chioc or California. TL's
a healthcare company of some sort. But, you know, we don’'t
know who they are really.

THE COURT: 0Okay. Well, bthalb molion is granted. Mr.
McKay, I'll ask you for a proposed order as well or, again,
you gentlemen can collaborate on a single order, Lwo orders,
Lhree orders, I don’t care. Totally up to you.

Now, Ms. Rutkoski, where does that leave us with this
case because All Seasons, LLC is still a named party?

M5, RUTKOSKT: ©Oh, Lhoy can he dismissed. That’s not a

real defendant. We didn’t know which one it was when we were

ROA 186





16

17

15

20

21

2

23

24

22

initially serving them.

also dismissecd

THE COURT:

you, folks.

MS. EUTEKOSKI:

THE COURT:

MR. MCEKAY:

so that

Gotcha. Okay.

Thank you.

Thank vyou,

roesolves

Thank you.

Judge.

(THERE EBEING NO FURTHER QUESTLIONS,

AT

1:17 p.m.)
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CERTIFICATE OF TRANSCRIBER

I, Lynda Monroe, a court-approved transcriber, do
hereby certify that the foregoing is a true, accuralte and
complete Transaripl of Record of the proceedings had and
evidence introduced in Lrial of Lhe captioned case, relative
to appeal, in the Scuth Carolina Circuil Courbt 5, Richland
Counly, South Carclina, on the 17th day of April, 2024.

I do lurther certify that I am neither of kin, counsel,

nor interest to any parly hereto.
November 23, 2024

l:yaméz Monroe

Lynda Monroe, Transcriber
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis
Gee,

Plaintiff,
V.
All Season’s Healthcare, LLC, All
Seasons Healtheare, Ine., and TWG
Polo Road, LL.C d/b/a Mill Creek

Manor, LI.C f/k/a Amara Place at

)
)
)
)
)
;
) PROOF OF SERVICE
)
)
)
)
Columbia, )
)
)

Defendants.

I, Elizabeth C. Moultrie, do hereby certify that on the 26th day of June 2023, I served
upon Defendant ALL SEASONS HEALTHCARE, INC., a true and correct copy of the
SUMMONS & COMPLAINT and Plaintiff’s First Discovery Requests by Certified Mail,
Return Receipt Requested, Restricted Delivery to H. McCloy, as Registered Agent for Service
of Process for All Seasons Healtheare, INC,, as evidenced by United States Postal Form 3811,
postmarked 26 June 2023, and received in my office on 28 June 2023, attached hereto and

incorporated herein by reference.

Elizabeth C. Moultrie
June 30, 2023

Columbia, South Carolina.
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STATE OF SQUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE EIGHTH JUDICIAL CIRCUIT

COUNTY OF GREENWOOD )
)

Jennifer Murphy, as Personal ) PROOF OF ADR

Representative of the Estate of Phyllis )

Gee, ) Docket No. 2022 NI 24 00012

Plainliff, )

V3

)
)
)
All Season’s Healthcare LLC, All )
Seasons Healthcare, Inc. and Mill Creek )
)
)
)

Manor, LI.C. [/k/a Amara Place

Defendants.

(Within 10 days of the conclusion of ADR and no later than 300 days after filing, an original
must be filed with the Clerk of Court and a copy forwarded to the attorneys for the parties.)

PURSUANT to the South Carolina Altemative Dispute Resolution Rules (SCADR)

1. Alternative Dispute Resolution (ADR) was conducted on the 204 day of April, 2023
in the form of
a. X  mediation
b. _ non-binding arbitration

¢ _ binding arbitration (attached appropriate order of dismissal)

b

The neutral was Robert F. McMahan, Jr,

3. Present at the ADR conference were:
a. __ Plaintiff
b. _X Defendant Stuart Mottern CFO of Mill Creek Manor, LLC
¢. X Lawyers for Plaintiff Jamie Rutkoski, Esq.
d. __ Lawyer for Defendant
e. __ Representative for Insurance Carrier
f. _ Guardian ad litem
g. _ Expert(s)
h. _ Others

4. As aresult of ADR, this case should be considered (check one)
a.__ fully settled by Consent Judgment to be filed by
b.__ fully settled Voluntary Dismissal to be filed by

Exhibit C
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c. _ Partially setted
d._X at an impasse

Submitted this 20 day of April , 2023

Exhibit G
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Robertﬁ McMaﬁan Ir Medla?f
4

SC Bar No. 3891
McMahan Law

PO Box 26314
Greenville, SC 29616
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, )
)
V. )
) AFFIDAVIT OF
All Season’s Healtheare, LL.C, All ) ELIZABETH C. MOULTRIE
Seasons Healthcare, Inc., and TWG )
Polo Road, LLC d/b/a Mill Creek )
Manor, LL.C f/k/a Amara Place at )
Columbia, )
)
Defendants. )

o

1, Elizabeth C. Moultrie, being first duly sworn, hereby depose and state as follows:

. Tam over the age of eighteen (18) years.

1 am an employee of Kassel McVey Attorneys at Law, attorneys for Plaintiff in the above-

entitled matter.

. After searching the Secretary of State’s website to identify the Registered Agent for Service

of Process for All Scasons Healthcare, on December 9, 2022, I mailed a letter along with a
Notice of Intent to File Suit and Expert Affidavit via Certified Mail, Return Receipt
Requested, Restricted Delivery, with postage pre-paid and addressed to H. McCloy, as
Registered Agent for Service of Process for All Seasons Healtheare, Inc., 7142 Woodrow St,
Irmo, South Carolina 29063, (Exhibit 1.)

On December 19, 2022, 1 received PS Form 3811 (Retum Receipt) signed on December 16,

2022, by “All Seasons™ with the “Agent” box checked. (Exhibit 2.)

Page 1 of 2
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5. On March 16, 2023, 1 mailed a letter (erroncously dated March 16, 2022) to H. McCloy as

Registered Agent for Service of Process for All Seasons Healthcare, Inc., informing her of the
pre-suit mediation of this case scheduled for March 30, 2023, at 9:30 AM. In that letter T
provided the Zoom link for the pre-suit mediation. (Exhibit 3.)

On March 27, 2023, 1 received a telephone call from “Trish” from All Seasons Healthcare
who said she received my letter dated March 16, and confirmed Heather McCloy is Registered
Agent for Service of Process but denied the entity had been served with our Notice of Intent
to File Suit. Trish provided her email address, and on Mrach 27, 2023, [ emailed a copy of
the PS Form 3811 dated December 16, 2022, along with a copy of my letter, the Notice of
Intent to File Suit, and the Expert Affidavit. (Exhibit 4.)

On June 22, 2023, I mailed a letter along with a Plaintiff’s previously filed Notice of Intent to
File Suit and Expert Affidavit, Plaintiff's Summons and Complaint, Expert Affidavit, and
Plaintiff’s first discovery requests via Certified Mail, Return Receipt Requested, Restricted
Delivery, with postage pre-paid and addressed to H. McCloy, as Registered Agent for Service
of Process for All Seasons Healthcare, Inc., 7142 Woodrow St, Irmo. South Carolina 22063.
On June 28, 2023, Treceived PS Form 3811 indicating service on June 26, 2023, to All Seasons
with the “Agent” box checked. (Exhibit 5.)

On July 25, 2023, I received an email from H. McCloy acknowledging receipt of the
documents mailed June 22, 2023, and requesting a 30-day extension to Answer. (Exhibit 6.)

FURTHER AFFIANT SAYTH NAUGHT.

LI/Q//"%___.-H

Elizabeth C. Moultrie

SWORN TO BEFORE ME this

Public\for 5 uth Carolin
My Commissiori Expires: /i? 117 2P 2,

Page 2of2
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ki ey KASSEL® McVEY hors s Barsark

JHASTELERASEELLAW.COM Covumra, SC 19101

THEILE B, MCVEY
ATTORNEY AT Law
TMCYEY@RAISELLA.COM

TeL Jo3-256-4242
Fax Bo3-z56-1952
WA, KASSTLLLAW.COM

JAMIE R, RUTKOSKT
ATTORMEY AT Law
JRUTROEKTE@RASSELLAW,.COM

December 9, 2022

VIA CERTIFIED MADL—RETURN RECEIPT REQUESTED—RESTRICTED DELIVERY
Article Number 7017 0660 0000 1954 2299

H. McCloy, as Registered Agent for Service of Process
for All Season' Healthcare, Inc.

7142 Woodrow St

Irmo, South Carolina 25063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee,
deceased v. All Season’s Healthcare, LLC, et al.
C/A No.: 2022-N1-24-00012

Dear H. McCloy:

Enclosed herewith and served upon you as Registered Agent [or Service of Process
please find Plaintifi’s Notice of Intent to File Suit against Defendants named in the pleadings.
Please note that this matter must be mediated within 90 days, but no more than 120 days, of the
date of filing. Please provide a copy of the enclosed immediately to your liability carrier and/or
legdl counsel.

Thank you for your kind consideration and cooperation. 1f you have any questions or
concerns, please contact your attorney.

Yours very truly,

Senior Paralegal to John D. Kassel,
Theile B. McVey, and Jamie Rae Rutkoski

ECM:bmh

Enclosures

Joun D Kagany, Artonsoy a1 Law, LLC
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From: Elizabeth Moultrie

To: Court Of Appeals Filings

Cc: Julius W. McKay II, Esquire (jmckay@mckayfirm.com); Jamie Rutkoski; Sherri A. Johnson
Subject: Murphy v. All Season Healthcare; 2024-001802 - Supplemental Record on Appeal; Part III of III
Date: Wednesday, January 28, 2026 8:58:53 AM

Attachments: Part 3 Supp Rec on Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:

Attached hereto for filing please find Part III of the Supplemental Record
on Appeal in connection with the above-referenced matter. Please note
that we are resubmitting the entirety of the record in order to properly
divide the sections.

By copy of this email and the following two emails, I am serving a copy of
the attached on counsel for Respondent. If you have any questions or
concerns, please do not hesitate to contact me.

Yours truly,
E.

Elizabeth Cason Moultrie

Senior Paralegal

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

P O Box 1476

Columbia SC 29202-1476
803-256-4242

803-256-1952 (Facsimile)
803-312-5146 (Cell)
emoultrie@kassellaw.com

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments. All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence
is intended exclusively for the individual or entity to which it is addressed and may contain
information that is proprietary, privileged, confidential or otherwise legally exempt from
disclosure.


mailto:EMoultrie@kassellaw.com
mailto:ctappfilings@sccourts.org
mailto:jmckay@mckayfirm.com
mailto:jrutkoski@kassellaw.com
mailto:sjohnson@mckayfirm.com
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas
The Honorable Jocelyn Newman, Circuit Court Judge

Civil Action No.: 2023CP4003086
Appeal Number: 2024-001802

Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee........ Plaintiff/Appellant,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-NI-40-
Representative of the Estate of Phyllis )
Gee, )
)
Plaintiff, } Notice of Intent to File Suit
)
v. )
)
All Season’s Healtheare, LLC, All )
Seasons Healtheare, Inc., and Mill )
Creek Manor, LLC. f/ik/a Amara )
PIEQB‘, )
)
Defendants. )

Plaintiff would respectfully show that:

Parties

1) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of
the county of Richland, Jennifer Mwrphy is the appointed Personal Representative of
Phyllis Gee.

2) Phylhis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
of her death.

3) Defendant Mill Creek Manor f/k/a Amara Place is a busingss or corporation incorporated
in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek
Manor provided care and residence to Ms. Gee within their facility located at 651 Polo

Road Columbia, South Carolina 29223,
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4)

5)

6)

8)

9)

Defendant All Seasons Healtheare, LLC, is 4 business or corporation incorporated in the
state of South Carolina, At all times relevant to this action, Defendant All Season’s
Healtheare, LLC, provided care to Ms. Gee at her residence in Columbia, South Caralina,
Defendant All Seasons Healthcare, Inc., is a business or corporation incorperated in the
state of South Carolina, At all fimes relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee 4t her residence in Columbia, South Carolina.
Upoo information and belief, All Seasons Healtheare, Inc:, and All Seasons Healtheare,
LLC, are both entities working under the name of All Seasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factual Background

Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All
Seasons Healthcare.

Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nuising

staff between July and December of 2019.

10) On July 25", 2019, Dr. McCloy noted Ms. Gee was suffering from stagce 7C dementia. This

is the last stage of dementia. Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will die within several months.

11) Between July and December of 2019, Ms. Gee's health continued to decline.

12) On December 28%, 2019, Amara Place employees noted Ms. Gee sounded like she was

trying to throw up after eating dinner and that Ms. Gee was shivering and elammy.

13)Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.
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14) The following day, on December 29" at 3:39 PM, Amara Place employzes noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.
All Seasons was notified.

15) All Seasons nurses presented to Ms. Gee’s residence and prescribed Atropine to decrease
secretions,

16) At 7:10 PM, All Seasons staff presented to Ms. Gee's residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Geée on oxygen support at all times.

17)Ms. Gee’s family and friends were with Ms. Gee and became concemed about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine.

19) There is no medical note or recerd showing the administration of either Ativan or
Morphine.

20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

21)Ms. Gee was declared dead at 12:47 AM on the moming of December 30™, 2019,

22) Plaintiff’s nursing palliative care physician expert has given an opiniont Defendants wete
negligent in failing to provide proper end-of-life care to Phyllis Gee by:

a. Failing to properly implernent a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

c. Failing to assess Ms. Gee's alleged Morphine allergy to detérmine its utility for
pain or air hunger at end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as stated above causing Phyllis Gee to experience unnecessary
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pain and suffering while she was dying, Phyllis Gee's family expericnced pain and
suffering as they watched Ms, Gee di¢ in pain.

MEDIATION
Please take note that this dispute is subject to pre-suit mediation within 120 days. Please

list your choices for the primary and secondary mediators.

Primary Mcdiator_ - Secondary Mediatér
INTERROGATORIES
L. Give the names and addresses of persons known to the plaintiff or counsel to be

witnesses concerning the facts of the case and indicate whether written or recorded statements
have been taken from the witnesses and, if so, indicate who has possession of such statements.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
contemporanecusly herewith, no witness has provided a written or recorded

statemient.

Josh Gee

¢/o Kassel McVey Attorneys Judy Price

at Law All Seasons Healthcare
P O Box 1476 7412 Woodrow Street

Columbia, SC 29202-1476

Irmo, SC 29063

Jennifer Murphy Krista Kell
c/o Kassel McVey Attorneys All Seasons Healthcare
at Law 7412 Woodrow Street
P O Box 1476 Irmo, SC 29063
Columbia, SC 29202-1476

Mackie Carter
Debra Reigle All Seasons Healthcare
All Seasons Healthcare 7412 Woodrow Sireet
7412 Woodrow Street Irmo, SC 29063
Irmo, SC 29063

Allison Woods
Stanley McCloy, MD All Seasons Healthcare
All Seasons Healtheare 7412 Woodrow Street
7412 Waoodrow Street Irmo, SC 29063

Trmo, SC 29063
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Andrea Hansche

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Juanita Watts, RN

All Seasons Healtheare
7412 Woodrow Street
Irmo, SC 29063

Santana Staten

All Seasons Healthecare
7412 Woodrow Street
Irmeo, 5C 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tec
Amara Place Hospice
651 Polo Rd

Columbia 5C 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columhia 8C 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabb, Med Tech
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia SC 29223

Nikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Bd

Columbia SC 29223

Lekeish Waller, Med Tech
Amara Place Hospice

651 Palo Rd

Columbia 5C 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

M Kisha Smith, HSD
Amara Place Hospice
651 Pole Rd
Columbia SC 25223

Rose Davis, Med Tech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Guinichard Fuzeme, ALRA
Amita Place Hospice

651 Polo Rd

Colombia SC 29233

Pairicia Henderson, ALMT
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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2, Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate to the claim or defense in the case.

ANSWER: Medical Records:

All Seasons Healtheare 06-03-2019 io 01-03-2020 (000001 - 000088)
Amara Place (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2019 (0001-0063)

3. In cases involving personal injury set forth the names and address of all physicians who
have treated the party and all the hospitals to which the party has been committed in connection
with said injuries and set forth a statement of all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4, Set forth the names and address of all insurance companies which have liability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintif is unaware of the insurer for Defendant.

5. Set forth an iternized statement of all damages, exclusive of pain and suffering,
¢claimied to have been sustained by the party.

ANSWER: There are no medical bills associated with the claim.

6. List the name and address of each expert witness the plaintiff expects to call as a

witness al the tnial of the case.

ANSWER: Carl Grey, MD
Department of Medicine
Section of Gerontology and Geriatrics
Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, NC 27157
(336) 713-9022
cerevi@wakchealth.edu
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T For each person known to the plaintiff or counsel to be a witness conceming the
facts of the case, set forth either a summary sufficient to inform the other party of important facts
known to or observed by such witniess, or provide a copy of any written or recorded statements

taken from such witnesses.

ANSWER: There sre no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of ‘the decedent are
expected to testify regarding their mother’s final hours and the effect her
death has had on their lives.

s/Jamie Rutkoski

John D. Kasscl (SC Bar 3286).
jkassel@ukassellaw.com

Theile B. McVey (16682)
tincveylwkassclalw.com

Jamie Rutkaski (103270)
jrutkoski@kassellaw.com

KASSEL McVEY ATTORNEYS ATLAW
1330 Laurel Strest

P.O. Box 1476

Columbia, SC 29202

803-256-4242

803-256-1952 (Facsimile)

Other email: emoultice@kassellaw.com

MNovember 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)

COUNTY OF GREENWOOD )} FOR THE EIGHTH JUDICITAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis

Gee,

All Season’s Healtheare, LL.C, All
Seasons Healtheare, Ine., and Mill
Creek Manor, LLC. ¥it/a Amars
Place,

Civil Action No.: 2022-Ni-40-

Plaintiff, Motice of Intent to File Suit

Y.

Defendants.

Carl Gray, MD, being duly swomn deposes and says:

1.

1 am & medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. I hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. [ also obtained my medical degree from
West Virginia University School of Medicine in 2004. ] completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. | completed a
fellowship in Gerairic Medicine in 2010 and a fellowship in Hospice and Palliative
Medieine in 2011 at [cahn School of Medicine at Mount Sinai in New York, New York.

I am board cestified in Internal Medicine since 2011 with added qualifications of Hospice

and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

. leurrently work as an Associate Professor in the Department of Internal Medicine at

Wake Forest School of Medicine and I am the Enterprise Director of Hospice and

Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist.
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. I have actual professional knowledge and experience in the area of patient care at end of

life, specifically with regards to patients admitted to hospice with advanced dementia

preparing for end of life.

. Through my professional training as set forth above, 1 am familiar with the applicable

stanidards of care for medical professionals in a hospice setting as it pertains fo end of life

care and comfort measures,

. This affidavit is made pursuant lo section 15-36-100 of the 1976 South Carolina Code of

laws which requires that this affidavit must specify at least one negligent act or omission

claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided to me, | reserve

ke A 5N T e - M R

RTOR——

[ T o—

the right to review, and if necessary, change or further explain, any opinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes;

a. Amara Place 07-11-2019 to 1218-2019 (0001-0063)

b, All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)

. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several

years due to her advanced dementiz. While a resident of Amara Place, Ms, Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as

early as July of 2015,

. The purpose of hospice care is ta provide care and comfort to a patient who is

approaching the end of life. This includes care to optimize comfort as a patient is actively

dying.

10. The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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31y

13.

true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and navsea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be utilized.

In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagis, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample ime to prepare a care plan and understand any barriers to carry out this care plan

at Amara place bafore it tock place,

. On December 28", 2019, providers at Amara Place indicated Ms. Gee was throwing up

after dinner, They noted she was “shivering and clammy” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified,
On December 29", 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be

vomniting and gasping for air. Al Seasons Healthcare was notified.

14. Records indicated a provider from All Seasons Healthcare arvived at Amara Place at 7:10

15.

PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

At 9:39 PM, records indicate “Debra” and “Katie™ from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was

stroggling to breathe and was rapidly declining.

16. Records indicate this medication was not administered.
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17. Witnesses indicate Ms, Gee was struggling and gasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30", 2019,

19, Based on my education, experience, and training, it is my opinion to a reasonable degree
of medical certainty that employees acting within the course and scope of their
employment at the Defendants’ facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;
b. Failing to administer medication to facilitate comfort while Ms, Gee was dying;

and

070 - ONYTHOIE - WY SS5i8 EL UDT £Z02 - Q3714 ATTW2INOE LD31E

c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Swom to and subseribed before me,

r_&auai& Jdo ﬂ;rd;%" _

H -
this 7 day of NWWW, 2022 Cm’_’» “rey, M.D.
My Commisstbrr Expires /202,
Notary Public for North Carclina
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o KASSEL N McVEY it

TKASSELGBICASSELL AMFCOM Cotumes, SC 29202

THENLE B, McVEY

ATTORNEY AT Law 'l;'th :n_s a8 2:4:.4:

TMEVEYE@RASSELLAW.COM by Boj-256-1942
WWW. EASSELLAW, COM

JAMIE B. RUTKOSKI

ATTORNEY a1 L aw

JRUTEOSKI@KASSELLAW. COM

March 16, 2022

H. MeCloy, as Registered Agent for Service of Process
for All Season's Healthcare, Inc.

7142 Woodrow St

Irmo, South Carolina 29063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee,
deceased v. All Seasons Healthcare, L1C, et al.
C/A No.: 2022-NJ-24-00012

Dear Mr. McCloy:

On December 16, 2022, you were served with Plaintiffs’ Notice of Intent and Expert Affidavit. To
date, no attorney has appeared on your behalf: therefore, I have scheduled the pre-suit mediation to take
place at 9:30 AM on March 30, 2023. In order fo participate as required by law, you must join the mediation
via Zoom at https://usQ2web. 15/1/834044960447 pwe=VGQAbXFmMRT. RXFoZkiDbENhdZ09.

Uaq

6

Thank you for your kind consideration and attention. If you have any guestions or concems, please
do not hesitate to contact your liability carrier or attorney. '

Very truly yours,

' :
Ailsdel fo :
Senior Paralegal to John D. Kassel,

Theile B. McVey, and Jamic Rae Rutkoski
emoultrie@kassellaw.com

ECM:bmh

Jomw D. Karser, ATTORMEY 4T Law, LLGC
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- Elizabeth Moultrie
\From: Elizabeth Moultrie
Sent: Monday, March 27, 2023 4:59 PM
To:- trish@allseasonshealthsc.com
Ce: lamie Rutkoski; John Kassel
Subject:
Attachments: Letter serving NOI on McCloy as RA for All Season's Healthcare.pdf; Filed NOI - Gee.pdf;
Proof of Service on All Seasons.pdf
Categories: LEAP
Tracking: Recipient DPelivary
trish@allseasonshealthsc.com
Jamie Rutkoskl Delivered: 3/27/2023 4:59 PM
Jahn Kassel Deliverad: 3/27/2023 4:59 PM
Dear Trish:

Attached please find my cover letter, the filed Notice of Intend, and my Proof of Service
of service on Mr. McCloy who you confirmed to me works in your office. I want to make
sure you have anything you should to send to your liability carrier and your

attorney. You advised that today you received your notice of Pre-Suit Mediation. Please
provide me with the name of your attorney and I will be happy to provide him or her
with all of the documents and information you have been provided with.

Yours very truly,

Elizabeth C. Moultrie

Senior Paralegal

1330 Laure| Street | P.O Box 1476
Columbia, South Carolina 29202
Phone: (803) 256-4242

Fax: (803) 256-1952

emoulirie @kassellaw.com
www.Kassellaw.com

KASSEL S McVEY

~— CONFIDENTIALITY NOTICE ~— This message is intended only for the addressee and may contain information
that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message in error, please contact the sender immediately and delete all copiss of the
message and any attachments. All e-mail correspondence to and from this address may be subject to public disclosure
under the South Carolina Freedom of Information Act {(FOIA). This correspondence is intended exclusively for the
individual or entity-to which it is addressed and may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure.

ROA 210

980E00FdIETOZHISY D - SV Td NOWWOD - ONYIHIIM - Wd Fe-Z 80 BN #2002 - Q34 ATTVIINOH L2373





LEAF Emnail Reference | F:Bbadci6a-2b85-4202-BR4F-172150463 796 | MiBice08bicd-2081-4374-8F3f-F4ce0149a48 | (Please do not delate)

ROA 211

Se0E00FdDECOCHIASY D - S 1d NOWWOD - ONYIHDIY - Wd 722 80 1B #2002 - Q374 ATIWIINCH L2313





_]OHN D. Kassel, K A S S E l_ m 1330 Launer SrreET
Arroruey at Law M Cv E Y Post Ormice Box 1496
JRASERLDKASSELLAW.COM ) Covumaia, 5C 25202
THEILE B. McVEY

ATroRNgY AT Law
THMCVEYGRASI ELLAW.COM

Ter. Boz-256-42432
Fax fo3-256-1952
VWL KASSELLAW.COM

JaMIE R. RUTKOSIT
ATTONNEY AT Law
JHUTKOSKIEKARSBLLAY, COM

December 9, 2022

VIA CERTIFIED MATL—RETURN RECEIPT REQUESTED—RESTRICTED DELIVERY
Article Mumber 7017 0660 0000 1954 2299

H. McCloy, as Registered Agent for Service of Process
for All Season’ Healthcare, Inc.

7142 Woodrow St

[tmo, South Carolina 28063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee,
decegsed v, All Season's Healthcare, LLC, el al.
C/A No.: 2022-NI-24-00012
Dear H. McCloy:

Enclosed herewith and served upon you as Registered Agent for Service of Process
please find Pleintiff’s Notice of Intent to File Suit against Defendants named in the pleadings.
Pleage note that this matter must be mediated within 90 days, but no more than 120 days, of the
date of filing. Please provide a copy of the enclosed immediately to your liability carrier and/or
legal counsel.

Thank you for your kind consideration and cooperation. If you have any questions or
concerns, please contact your attomney.

Yours very truly,

Elizabeth C. Moultrie '
Senior Paralegal to John D. Kassel,
Theile B. McVey, and Jamie Rae Rutkoski

ECM:bmh

Enclosures

Joun [, Kasssr, Arroanzy st Law, LLC
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS

)

COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal

Civil Action No.: 2022-N1-40-

Representative of the Estate of Phyllis

Gee,

Plaintiff, Notice of Intent to Hile Suit

All Season’s Healthcare, LLC, All
Seasons Healtheare, Inc., and Mill
Creck Manor, LLC, flk/a Amara

Place,

)
)
)
)
)
)
V. )
)
)
)
)
)
)
¥

Defendants.

Plaintiff would respectfully show that:

1) Jennifer Murphy is & citizen and resident of the State of South Carolina and a resident of

2)

3

Parties

the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
of her death.

Defendant Mill Creek Manor f/l/a Amara Place is a business or corporation incorporated
in the state of South Carclina. At all times relevant to this action, Defendant Mill Creek
Maneor provided care and residence to Ms. Gee within their facility located at 651 Polo

Road Columbia, South Carolina 29223,
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the

5)

6)

7

8)

9

state of South Caralina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Defendant All Seasons Healthcare, Inc,, is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.
Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare,
LLC, are both entities working under the name of All Seasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be

referred to as “All Seasons” throughout this pleading.
Factual Background

Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All
Seasons Healthcare.

Ms. Gee was regularly visited by Dr, Stanley McCloy and members of All Seasons’ nursing

statf between July and December of 2019,

10) On July 25", 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia, This

is the last stage of dementia, Ms. Gee’s health was declining rapidly and she had a palliative

performance scale of 40%. This typically indicates a patient will die within several months.

11) Between July and December of 2019, Ms, Gee's health continued to decline.

12) On December 28™, 2019, Amara Place employees noted Ms. Gee sounded like she was

trying to thtow up after eating dinner and that Ms. Gee was shivering and clammy.

13) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.

Page 2 of 7
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14) The following day, on December 29% at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms, Ges was congested.
All Seasons was notified.

15) All Seasons nurses presented to Ms, Gee's residence and prescribed Atropine to decrease
secretions.

16) At 7:10 PM, All Seasans staff presented to Ms. Gee’s residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms, Gee
gasping for air and showing siéns of stress. The family contacted All Seasons.

18) At 9:39 PM, Dr. MeCloy, an All Seasons physician, prescribed Ativan and Morphine.

19) There is no medical note or record showing the administration of either Ativan or
Morphine.

20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying.

21)Ms. Gee was declared dead at 12:47 AM on the morming of December 30%, 2019.

22) Plaintiff’s nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Ges by:

a. Failing to properly implement a plan for end-of-life comfort and care;

b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utility for
pain or air hunger st end of life.

23) Defendant was negligent, grossly negligent, and willful and wanton in breaching

the standard of care as stated above causing Phyllis Gee to experience unnecessary

Page30f 7
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pain and suffering while she was dying. Phyllis Gee’s family experienced pain and
suffering as they watched Ms. Gee die in pain.

MEDIATION
Please take note that this dispute is subject to pre-suit mediation within 120 days. Please

list your choices for the primary and secondary mediators.

Primary Mediator Secondary Mediator
INTERROGATORIES
1. Give the names and addresses of persons known to the plaintiff or counsel to be

witnesses concerning the facts of the case and indicate whether written or recorded statements
have been taken from the witnesses and, if so, indicate who has possession of such statements.

ANSWER: Other than the Affidavit of Carl Gray, MD, being filed
contemporaneonsly herewith, no witness has provided a written or recorded

siatement.

Josh Gee
¢/o Kassel McVey Attorneys Judy Price
at Law All Seasons Healtheare
P O Box 1476 7412 Woodrow Street
Columbia, ST 29202-1476 Irmo, 8C 29063
Jennifer Murphy Krista Kell
c/o Kassel McVey Attorneys All Seasons Healtheare
at Law 7412 Woodrow Street
P O Box 1476 Irmo, SC 29063
Columbia, SC 29202-1476

Mackie Carter
Debra Reigle All Seasons Healthcare
All Seasons Healtheare 7412 Woodrow Street
7412 Woodrow Street Irmo, SC 29063
Irmo, SC 29063

Allison Woods
Stanley McCloy, MD All Seasons Healtheare
All Seasons Healthecare 7412 Woodrow Street
7412 Woodrow Street Irmo, SC 29063
Irmo, 8C 29063
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Andrea Hansche

All Seasons Healthcare
7412 Woodrow Strest
Irmo, SC 29063

Juanita Watts, RN

All Seasons Healthcare
7412 Woodrow Street
Irmo, SC 29063

Santana Staten

All Seasons Healthecare
7412 Waodrow Street
Irmo, SC 29063

Mikisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tee
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Robin Lawson, ED
Amara Place Hospice
651 Polo Rd
Columbia 8C 29223

Lanita Long, MCRA
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Destiny Sabb, Med Tech
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Lavern Stewart, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Page Sof 7

Kimberly Young, HSD
Amara Place Hospice
651 Polo Rd

Columbia 8C 29223

Nikechia Foskey, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Lekeish Waller, Med Tech
Amara Place Hospice

651 Palo Rd

Columbia SC 29223

Kamaleh Wilson, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

M Kisha Smith, HSD
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Rose Davis, Med Tech
Amara Place Hospice
651 Polo Rd
Columbia SC 29223

Trista Gollman, Med Tech
Amara Place Hospice

651 Polo Rd

Columbia SC 29223

Guinichard Fuzeme, ALRA
Amara Place Hospice

651 Polo Rd.

Columbia 8C 29223

Patricia Henderson, ALMT
Amara Place Hospice

651 Polo Rd

Columbia SC 29223
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2. Set forth a list of photographs, plats, sketches, or other prepared documents in
possession of the party that relate to the claim or defense in the case.

ANSWER: Medical Records:

All Seasons Healthcare 06-03-2019 to 01-03-2020 (000001 - 000088)
Amara Place (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2019 (0001-0063)

3. In cases involving personal injury set forth the names and address of all physicians who
have treated the party and all the hospitals to which the party has been committed in connection
with said injuries and set forth a staternent of all medical costs involved.

ANSWER: See, Answer Number 1 and Answer Number 2.

4, Set forth the names and address of all insurance companies which have liability
insurance coverage relating to the claim and set forth the numbers of the policies involved, and the
amount of liability coverage provided in each policy.

ANSWER: Plaintiff is unaware of the insurer for Defendant.

5. Set forth an itemized statement of all damages, exclusive of pain and suffering,
claimed to have been sustained by the party.

ANSWER: There are no mediea] bills associated with the claim.

6. List the name and address of each expert witness the plaintiff expects to call as a
witness at the trial of the case.

ANS : Carl Grey, MD
Department of Medicine
Section of Gerontology and Geriatrics
‘Wake Forest School of Medicine
Medical Center Boulevard
Winston-Salem, NC 27157

(336) 713-9022
cepevi@wakehealih.edy
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% For each person known to the plaintiff or counsel to be a witness concerning the
facts of the case, set forth either a summary sufficient to inform the other party of important facts

known to or observed by such witness, or provide a copy of any written or recorded statements

taken from such witnesses.

ANSWER: There are no written or recorded statements. All medical
witnesses and nursing home witnesses are expected to testify regarding their
care and treatment of the decedent, as well as all measures taken to prevent
the pain and suffering at the end of her life. The children of the decedent are

expected to festify regarding their mother’s final hours and the effect her
death has had on their lives,

i
John D. Kassel (SC Bar 3286)
ikasseiFikassellaw.com
Theile B. McVey (16682)
tmevey(@kasselalw.com
Jamie Rutkoski (103270)
KASSEL McVEY ATTORNEYS ATLAW
1330 Laurel Street
P.O. Box 1476
Columbia, 8C 29202
803-256-4242
803-256-1952 (Facsimile)
Other email: emouliire@kassellaw,.com

November 10, 2021

Columbia, South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)

COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT

Jepmifer Murphy, as Personsl

Civil Actlon No.: 2022-NI-40-

Representative of the Estate of Phyilis

Gee,

Plaimdiy, Notice of Intent to File Suit

All Season’s Healtheare, LLC, All
Seasons Healtheare, Inc., and Mill
Creek Manor, LL.C. k/a Amars

Place,

)
)
)
)
)
)
v, )
)
)
)
)
)

Defendants,

Carl Gray, MD, being duly sworn deposes and says:

L.

I am a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. [ hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. [ also obtained my medical degree from
West Virginia University School of Medicine in 2004. I completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. [ completed a
fellowship in Geriatric Medicine in 2010 and a felowship in Hospice and Palliative
Medicine in 2011 at lcahn School of Medicine at Mount Sinai in New York, New York.
I am board certified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013.

I currently work 2s an Associate Professor in the Department of Internal Medicine at
Wake Forest School of Medicine and | am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist.
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. [ have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

. Through my professional training as set forth above, 1 am familiar with th;:: applicable
standards of care for medical professionals in a hospice setting as it pertains to end of life
care and comfort measures,

. This affidavit is made pursuant to section 15-36-100 of the 1976 South Caralina Code of
laws which requires that this affidavit must specify at least Anc negligent act or omission
claimed to exist and the factual basis for each claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided o me, [ reserve

the right to review, and if necessary, change or further explain, any opinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes:
a. Amara Place 07-11-2019 to 1218-2019 {0001-0063)

b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)

. Phyllis Gee was a resident at Amara Place (now known as Mill Creck Manor) for several
years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as
early as July of 2019.

. The purposs of hospice care is to provide care and comfort to a patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively

dying,

10. The records note Ms, Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Geo suffered afier morphine administration. A
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true morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use st end of life if morphine
could not be utilized.

11. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphegia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

12. On December 28", 2019, providers at Amara Place indicated Ms. Gee was throwing up
after dinner. They noted she was “shivering and clammy” and “making a sound like she
was going to vomit.” As a result, All Seasons Healthcare was notified.

13. On December 29", 2019, at 3:39 PM, employees of Amara Place believed Ms, Gee to be
vomiting and gasping for air. All Seasons Healthcare was notified.

14. Records i_ndicated a provider from All Seasons Healthcare ariived at Amara Place at 7:10
PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
other medications.

15. At 9:39 PM,; records indicate “Debra” and “Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Ges, as she was
struggling to breathe and was rapidly declining.

16. Records indicate this medication was not administered.
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30, 2019,

19. Based on my education, experience, and training, it is my opinion to a reasonable degree
of medical certainty that employees acting within the course and scope of their
employment at the Defendants’ facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;
b. Failing to adiminister medication to facilitate comfort while Ms, Gee was dying;

and

s T

c. Failing to assess Ms. Gee’s alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Bworn to and subscribed before me,

Probbie. Jo ‘Hﬂ\,ldjf

v
this_ | day of Nevember 202

%
Wy Conmissibn Expires #/%[ecz,

Notary Public for Nosth Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyllis
(Gee,

Civil Action No.: 2023-CP-40-03086

Plaintiff,
Y.

)
)
)
)
)
)
)
) PROOF OF SERVICE
All Season’s Healtheave, LI.C, All )
Seasons Healtheare, Inc., and TWG )
Polo Road, LL.C d/b/a Miil Creck )
Manor, LLC f/l/a Amara Place at )
Columbia, )
)
)

Defendants.

1, Elizabeth C. Moultrie, do hereby certify that on the 26th day of June 2023, I served
upon Defendant ALL SEASONS HEALTHCARE, INC., a true and cormrect copy of the
SUMMONS & COMPILAINT and Plaintiff's First Discovery Requests by Certified Mail,
Return Receipt Requested, Restricted Delivery to H. MeCloy, as Registered Agent for Service
of Process for All Seasons Healthecare, INC., as evidenced by United States Postal Form 3811,

postmarked 26 June 2023, and received in my office on 28 June 2023, attached hereto and

e

Elizabeth C. Moultie

incorporated herein by reference.

Tune 30, 2023

Columbia, South Carolina,
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Joun D, KAssEL ? . 1330 LaungL STREET
Arrormue a1 Law K A S S E W, M C \/ Post Orsice Box 1476

[EASSRLAD 455 ELLAW.COM Cowusiaia, SC 29202
THEILE B, MCVEY Ter, Bug-a5G-qye
ATTORNEY AT Loy Bax 803 -196-1952

TMOVEY(@KASSELLAW.COM WA, KARSELLAW. COM

JaMiE R, RUTKOSKI
Artoneey AT Law 3
JUUTHOSRITDRASSELLANY. COM June 22, 2023

VIA CERTIFIED MATL _RETURN RECEIPT REQUESTED — RESTRICTED DELIVERY
7022 2410 0001 3098 4865

H. McCloy, as Registered Agent for Service of Process
for All Season' Healthcare, Inc.

7142 Woodrow St

Irmo, South Carolina 29063

Re:  Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee, deceased
v. All Season's Healthcare, LLC, et al.
C/A No.: 2023-CP-40-03086
Dear Mr. McCloy:

Enclosed herewith and served upon you as Registered Agent for Service of Process for All
Seasons Healthcare, Inc., is Plaintiffs’ previously filed Notice of Intent to File Suit, Summons and
Complaint, and Expert Affidavit. I am also herewith serving upon you Plaintiff’s Interrogatories to
Defendants and Plaintiff’s First Request to Produce. Please immediately forward the enclosed
documents to your attorney and/or liability insurance carrier.

Thank you for your attention. If you have any questions or concerns, please do not hesitate
to contact your liability carrier or attorney.

Yours truly,

\

Elizabeth C. Moultrie

Senior Paralegal to John D). Kassel

Theile B. McVey and Jamie Rae Rukoski
ECM:bmh

Enclosures

e Jennifer Murphy (w/o enclosures)

Joui D Kasser, Arrormey ot Law, LLC
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Jennifer Murphy, as Personal

Representative of the Estate of Phyllis

Gee,
Plaintiff,
v.

All Season’s Healtheare, ILILC, All

Seasons Healthcare, Inc., and TWG

Polo Road, LLC d/b/a Mill Creek
Manor, LLC #/k/a Amara Place at
Columbia,

Defendants.

) IN THE COURT OF COMMON PLEAS

)

) FOR THE FIFTH JUDICTAL CIRCUIT

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy
of which is herewith served upon you, and to serve a copy of your answer to this complaint upon
the subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive
of the day of such service, and if you fail to answer the complaint, judgment by default will be

Civil Action No.: 2022-CP40-__

SUMMONS
(Jury Trial Demanded)

rendered against you for the relief demanded in the complaint.

May 23", 2023
Columbia, South Carolina.
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Jamie Rae Rutkoski (SC Bar No.:103270)
i i law.comn
Theile B. McVey (SC Bar No.: 16682)
tincvey
John D. Kassel (8C Bar No.: 03286)
] W.CO
KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Strect
Post Office Box 1476
Columbia, South Carolina 29202
803-256-4242
803-256-1952 (Facsimile)
Other email: emoultrie@kassellaw.com
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND )} TOR THE FIFTH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal ) Civil Action No.: 2022-CP-4)-
Representative of the Estate of Phyllis )
Gee, )
| )
Plainil¥, )
)
v. )
) Complaint
All Season’s Healtheare, LLC, All ) (Jury Trial Demanded)
Seasons Flealtheare, Inc,, and TWG }
Polo Road, LL.C d/b/a Mill Creek )
Manor, LLC {k/a Amara Place at )
Columbia, )
)
Defendants. )

Plaintiff would respectfully show that:

)

2)

3)

Earties

Jennifer Murphy is a cifizen and resident of the State of South Carolina and a resident of
the county of Richland. Jennifer Murphy is the appointed Personal Representative of
Phyllis Gee.

Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a
resident of the county of Richland at all times relevant to this action and up until the date
of her death.

Defendant TWG Polo Road d/b/a Amara Place (Amara Place) is a business or corporation
formerly incorporated in the stats of South Carolina. At all times relevant to this action,
Amara Place provided care and residence to Ms. Gee within their facility located at 651

Polo Road Columbia, South Carolina 29223,
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4) Defendant All Seasons Healtheare, LLC, is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina.

5) Defendant All Seasons Healtheare, Inc., is a business or corporation incorporated in the
state of South Carolina. At all times relevant to this action, Defendant All Season’s
Healthcare, LLC, provided carc to Ms. Gee at her residence in Columbia, South Carolina.

6) Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare,
LLC, are both entities working under the name of All Scasons Healthcare to provide
hospice and palliative care to patients like Phyllis Gee. These entities together will be
referred to as “All Seasons™ throughout this pleading.

7) On November 11, 2022, Plaintift filed a Notice of Intent in Greenwood County (see,
Exhibit 1). All parties were properly served.

8) Defendants were notified via certified mail of a scheduled mediation with mediator Robert
McMahan. Mediation was held on April 20", 2022, and neither defendant attended. Mr.
McMahan filed his mediation report on May é4'“, 2023, (see, Exhibit 2)

9) The Notice of Intent was errantly filed in Greenwood County, The proper venue for this

action is Richland County.
und

10) Ms. Gee was a resident of Amara Place as a result of her advanced dementia.

11) At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All

Seasons Healthcare.

12) Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons’ nursing

staff between July and December of 2019.

Page 2 of 5
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13) On July 25", 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia, This
is the last stage of dementia. Ms, Gee's health was declining rapidly and she had a palliative
performance scale of 40%. This typically indicates a patient will die within several months.

14) Between July and December of 2019, Ms. Gee's health continued to decline.

15) On Decemnber 28", 2019, Amara Place employees noted Ms, Gee sounded like she was
trying to throw up after eating dinner and that Ms. Gee was shivering and clammy.

16) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development.

17) The following day, on December 29™ at 3:39 PM, Amara Place employees noted Ms. Gee
was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested.

All Seasons was notified.

18) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease

secretions.

19) At 7:10 PM, All Seasons staff presented to Ms. Gee’s residence to follow up with her status
and ordered the staff at Amara Place to discharge all standing medications, to keep Ms.
Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times.

20) Ms. Gee’s family and friends were with Ms. Gee and became concerned about Ms. Gee
gasping for air and showing signs of stress. The family contacted All Seasons.

21) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine.

22) There is no medical note or record showing the administration of either Afivan or
Morphine.

23) For the next several hours, Ms. Gee suffered and gasped for air as she was dying,

24) Ms. Gee was declared dead at 12:47 AM on the moming of December 30%, 2019.

Page3 of §
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25) Plaintiff’s nursing palliative care physician expert has given an opinion Defendants were
negligent in failing to provide proper end-of-life care to Phyllis Gee by:
a. Failing to properly implement a plan for end-of-life comfort and care;

b. Tailing to administer medication to facilitate comfort while Ms, Gee was dying;
and

c. Failing to assess Ms. Gee'’s alleged Morphine allergy to determine its utility for
pain or air hunger at end of life.

26) Defendant was negligent, grossly negligent, and willful and wanton in breaching
the standard of care 45 stated above causing Phyllis Gee to experience unnecessary
pain and suffering while she was dying. Phyllis Gee’s family experienced pain and
suffering as they watched Ms. Gee die in pain.

WHEREFORE, Plaintiff prays for judgment in this matter in a sum sufficient to
adequately compensate them for their damages, for punitive damages, for the costs of this

action, and for such other and further relief as the Court may deem just and proper.

{signature block on following page}
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May 23 2023

Columbia, South Carolina.

Respectfully submitted

sfJamie Rutkoski

Jamie Rae Rutkoski (SC Bar No.:103270)
irutkoski@kassellaw.com

Theile B. McVey (SC Bar No.: 16682)
imcvey @hﬂﬁggjimy,ggm

John D. Kassel (8C Bar No.: 03286)
ikassel@@kassellaw.com ‘
KASSEL McVEY ATTORNEYS ATLA
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202
B03-256-4242

803-256-1952 (Facsimile)

Other email: emoultrie@kassellaw.com
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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS

. : )
COUNTY OF GREENWOQOD } FOR THE EIGHTH JUDICIAL CIRCUIT
Jennifer Murphy, as Parsonal

Representative of the Estate of Phyllis
Gee,

Civil Action No.: 2022-NT-40-

Plaintift,

)
)
)
)
)
v, ; Affidavit of Carl Grey, MD
)
All Sesson’s Healtheare, LLC, All )
Semsous Healtheare, Inc., and Mill )
Creek Manor, LLC. fl/a Amara )
Place, )

Deffendants.

Carl Gray, MD, being duly swom deposes and says:
1. ['am a medical doctor licensed in the states of New York and North Carolina specializing

in Gerontology and Geriatrics. I hold a bachelor’s degree of Science/Biology from West
Visigina Univessity which 1 received in 2000. I also obtained my medical degree from
West Virginia University School of Medicine in 2004. [ completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palfiative
Medicine in 2011 ai Icahn Schoel of Medicine at Mount Sinai in New York, New York.

2. [am board cestified in Internal Medicine since 2011 with added qualifications of Hospice
and Palliative Medicine since 2012 and Geriatric Medicine since 2013,

3. Ieumrently work ns an Associate Professor in the Department of Internal Medicine at
Wake Forest School of Medicine and 1 am the Enterprise Director of Hospice and
Palliative Cere at Atrium Health, and the Director of Palliative Care at Walke Forest

Baptist.
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» ['have actual professional knowledge and experience in the area of patient care at end of
life, specifically with regards to patients admitted to hospice with advanced dementia
preparing for end of life.

. Through my professiconal training as set forth above, I am familiar with the applicable
standards of care for medical professionals in a hospice setting as it pertains to end of life
care and comfort measures.

. This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of
laws which requires that this affidavit must specify at least one negligent act or omission
claimed to exist and the factual basis for ¢ach claim based on the available evidence at

the time of the filing of the affidavit. As other information is provided ta me, [ reserve

C

the right to review, and if necessary, change or further explain, any opinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes:
& Amara Place 07-11-2019 to 1218-2019 (0001-0063)

b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088)

- Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several
years due to her advanced dementia. While a resident of Amara Place, Ms, Gee was
treated by All Seasons Healthcare whio provided: hospice and palliative care to Ms, Gee as
early as July of 2019,

. The purpose of hospice care is to provide care and comfort to & patient who is
approaching the end of life. This includes care to optimize comfort as a patient is actively

dying,

10, The records note Ms. Gee may have been allergic to morphire. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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trte morphine allergy is extremely rare, and is often mistaken for common side effects
such as itching and nansea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use at end of life if morphine
could not be uiilized.

11. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with
dysphigin, which i3 the last stage of dementia, and her health was rapidly deelining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepate a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

12. On December 28", 2019, providers at Amara Place indicated Ms, Gee was throwing up
after dinner. They noted she was “shivering and clammy’” and “making a sound like she
was going to vomit.” As a result, All Seasons Healtheare was notified.

13. On December 29, 2019, at 3:39 PM, employees of Amara Place believed Ms: Gee to
vomiting and gasping for air, All Seasons Healthcare was notified.

14, Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10
PM and provided medication inan attempt to clear up secretions, explained Ms. Gee
should be kepton oxygen support, and.ordered Amara Place employess to discharge any
other medic;}tinnx. s £ |

15, At9:39 PM: records iuchcatu & m‘i‘-ﬁid:*i{ati:?’ from All Seasons spoke with the
hospice physician who prescribed Afivan and Morphine for Ms. Gee, as she was.
struggling to breathe and was rapidly declining.

16, Records indicate this medication was not administered,
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17. Witnesses indicate Ms, Gee was struggling and gasping for air as she was dying.

18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was
pranounced dead at 12:47 AM on Decerber 30, 2019.

19. Based on my edueation, experience, and training, it is my opinion to & reasonable degres
of medical certainty that employees acting within the course and scope of their
employment at the Defendants’ facility committed negligent acts which constitute ¢
failure to comply with the appropriate standard of care by:

a. Failing to properly implement u plan for end-of-life comfort and care;
b. Failing to administer medication to facilitate comfort while Ms. Gee was dying;
and

Q- ONVIHDIE - Nd $2:2 €1 unp £20T - G i ATIWOINOHLOT 13
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c. Failing to nssess Ms. Gee's alleged Morphine allergy to determine its wtilty for

pain or air hunger at end of life.

Sworn to and subscribed before me,

“Probbie Jo ‘H'l\ild+

Py T
this 1 day of NWWW, 2022 Carl Arey, M.D.

My Commtztlor aq:iru /it faozs,
Notary Public for North Carolina
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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS

)
COUNTY OF GREENWOOD ) FOR THE EIGHTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal
Representative of the Estate of Phyilis

Gee,

All Season’s Healthcare, LLC, All
Seasons Healtheare, Inc., and Mill
Creek Manor, LLC. f/l/a Amara
Place,

Civil Action No.; 2022-NT1-40-

PlaimtifT, Notice of Intent to File Suit

V.

)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

Carl Gray, MD, being duly sworn deposes and says:

1.

I em a medical doctor licensed in the states of New York and North Carolina specializing
in Gerontology and Geriatrics. | hold a bachelor’s degree of Science/Biology from West
Virigina University which I received in 2000. | also obtained my medical degree from
West Virginia University School of Medicine in 2004. I completed residency at the West
Virginia University School of Medicine in Internal Medicine in 2009. | completed a
fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative
Medicine in 2011 at fcahn School of Medicine at Mount Sinai in New York, New York.

[ am board certified in Internal Medicine since 2011 with added qualifications of Hospice

ard Palliative Medicine since 2012 and Geriatric Medicine since 2013.

. 1 currently work as an Associate Professor in the Department of Internal Medicine at

Wake Forest School of Medicine and | am the Enterprise Director of Hospice and
Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Forest

Baptist,
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. I'have actual professional knowledge and experience in the area of patient care at end of

life, specifically with regards to patients admitted to hospice with advanced dementia

preparing for end of life.

. Through my professional training as set forth above, | am familiar with the applicable

standards of care for medical professionals in a hospice setting as it pertains to end of life

care and comfort measures.

. This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of

laws which requires that this affidavit must specify at least one negligent act or umissiﬂn_
claimed to exist and the factual basis for each claim based on the available evidence at

the Hme of the filing of the affidavit. As other information is provided to me, I reserve

= d3U4 ATIVIINOHLD3T3
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the right to review, and if necessary, change or further explain, any opinions rendered.

. The evidence made available to me for my review prior to making this affidavit includes:

a. Amara Place 07-11-2019 to 1218-2019 (0001-0063)

b, All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-00&8)

. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several

years dus to her advanced dementia, While a resident of Amara Place, Ms. Gee was
treated by All Seasons Healthcare who provided hospice and palliative care to Ms, Gee as

carly as July of 2019.

. The purpose of hospice care is to provide care and comfort to a patient who is

approaching the end of life. This includes care to optimize comfort as a patient is actively

dying.

10. The records note Ms. Gee may have been allergic to morphine. The records did not

explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A
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true movphine allergy is extremely rare, and is often mistaken for comman side effects
such as itching and nausea. The records did not indicate if morphine could be used at end
of life nor do the records indicate a plan for medication use st end of life if morphine
could not be utilized.

11. In July of 2019, hospice providers indicated Ms, Gee was in stage 7C dementia with
dysphagia, which is the last stage of dementia, and her health was rapidly declining with
a palliative performance scale of 40%. For hospice physicians, this means they should
expect her to aspirate from dysphagia and die in the next few months. This gave them
ample time to prepare a care plan and understand any barriers to carry out this care plan
at Amara place before it took place.

12. On December 28%, 2019, providers at Amara Place indicated Ms. éee was throwing up
after dinner. They noted she was “shivering and clammy"” and *making 2 sound like she
was going to vomit." As a result, All Seasons Healthcare was notified.

13. On December 29", 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be
vomiting and gasping for air, All Seasons Healthcare was notified.

14. Records ilndicatul a provider from All Seasons Healthcare arrived at Amara Place at 7:10
PM and provided medication in an attempt to clear up secretions, explained Ms. Gee
should be kept on oxygen support, and ordered Amara Place employees to discharge any
ohermedicstions. ..

15. At 9:39 PM; records indicate "Debm" and-“Katie” from All Seasons spoke with the
hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was
struggling to breathe and was rapidly declining.

16. Records indicate this medication was not administered.
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying.

18. Three hours afier Ativan and Morphine were ordered, Ms. Gee passed. She was
pronounced dead at 12:47 AM on December 30, 2019.

19. Based on my education, experiénce, and training, it is my opinion to a reasonable degree
of medical certainty that employees acting within the course and scope of their
employrnent at the Defendants® facility committed negligent acts which constitute a
failure to comply with the appropriate standard of care by:

a. Failing to properly implement a plan for end-of-life comfort and care;
b. Failing to administer medication to facilitate mmfc;n while Ms, Gee was dying;

and
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¢. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for

pain or air hunger at end of life.

Swom to and subscrbed before me,

Prolboie. Jo Haydt
this}jﬂﬂ? of Novemlaer, 5022

Wy Commnissibr Expires 1/[eozs
Notary Public for North Carolina

e =

Carl Brey, M.D.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

>
COUNTY OF RICHLAND ) FOR THE FIFITH JUDICIAL CIRCUIT
Jennifer Murphy, as Personal Civil Action Ne.: 2023-CP-40-03086
Representative of the Estate of Phyllis
Gee,

Plaintiff,

V.

)
)
)
)
)
)
)
) PLAINTIFF'S FIRST INTERROGATORIES
All Season’s Healtheare, LLC, All ) TO DEFENDANTS
Seasons Healthcare, Tnc., and TWG )
Polo Road, LLC d/b/a Mill Creek )
Manor, LL.C /s Amara Place at )
Columbia, )
)
)

. Defendants.

TO: DEFENDANTS AND THEIR ATTORNEYS:
Pursuant to Rule 33 of the South Carolina Rules of Civil Procedure, Plaintiffs requests that

the Defendant answer the following interrogatories and that a copy of your answers be served upon
the undersigned within forty-five (45) days of service to you at the offices of Kassel McVey, Post
Office Box 1476, Columbia, South Carolina 29202, After so answering the follewing
Interrogatories, should further information called for come to Defendants’ knowledge, Defendants
are required to promptly transmit such information by supplemental answers to the Interrogataries,
to the undersigned attorneys in accordance with Rule 26 of the Seuth Carolina Ruiles of Civil
Procedure.
INTERROGAT S
L. Give the names and addresses of persons known to the Defendants or their counsel

to be witnesses concerning the facts of the case and indicate whether or nat written or recorded
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statements have been taken from the witresses and, if so, indicate who has possession of such
staternerits.

2. Set forth a list of photographs, plats. sketches, or other prepared documents in
possession of the Defendants of the Defendants’ attorneys that relate 1o the claim in this case.

3. Set forth the names and addresses of all insurance companies which have lability
insurance coverage relating to the claim and set forth the numbers of the policies involved and the
amount of liability coverage provided in each poliey.

4, List the names and addresses of any expert wittiesses whom the Defendants propose
fo use as a witness at the trial of the case. For each expert, please list:

a. The subject matter or area in which such person is to testify;

b. The substance of the facts and opinions in which such person is to
testify;

c. A summary of the grounds or basis for each opinion and fact; and,
d. A Tist of bools, treatises, articles and other works which such person
regards as authoritative on the subject matter on which (s)he is expected to
testify.

3 For each person known to the Defendants or their counsel to be a witness
concerning, the facts of the case, set forth either a summary sufficient fo inform Plaintiffs of
important facts known to or observed by such witness, or provide a copy of any written or recorded
statements taken ffom such witngsses.

6. Identify any and all internal personnel files, disciplinary files, reports or incident
reports related in any way to Phyllis Gee including, but not limited to, the incidents set forth in the
Cormnplaint.

7. Identify each legal action or claim (court, attorneys’ names, number, state or

federal), in which any of the Defendants has been a party or had a elaimn made against them and
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the disposition of such legal action or ¢laim in which it was alleged that a patient In your care was
injured or died without receiving properly prescribed medications during the last five (5) years.

2 Identify by name and employment title/position/status of each employee who was
caring for or supervising Phyllis Gee from December 28, 2019 through December 30, 2019, while
a patient at your faeility or in your care.

9. Identify the section or unit of Defendant’s facility where Ms, Gee was placed during
her stay at your facility or in your care from July 2019 through December 30, 2019.

10, Identify the number of patients admitted in the section or unit where Ms. Gee was
a patient in December 2019.

11. Identify the number of patients in hospice care in your facility or in your care from
July 2019 through December 30, 2019.

12.  Daoes your facility ntilize an acuity-based staffing model to facilitate the evaluation
and care of residents. If so, identify the acuity levels of each patient in the unit or section where
Ms. Gee was assigned while a resident at your facility.

13.  Foreach shift from December 28, 2019, through December 30, 2019, identify ¢ach
individual who was warking in the section or unit where Ms. Gee was admitted, listing the name,
address, job title, duties, certification or degree of each.

14.  For each shift from December 28, 2019, through December 30, 2019, identify by
name, address and position or title, the supervisory staff in the ugit or section where Ms. Gee wds
admittéd.

15.  Identify by name and address and title, the current divector of nursing of each
Defendant,

16.  Identify by name and address, the current Administrator of each Defendant.

Page 3of 6
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17.  Identify by name and address and title the person or persons most knowledgeable
about any and all individualized care plans adopted for M3. Gee while at your facility.

18.  Identify by name and address and title the person or persons most knowledgeable
about tfaining, with specific regard to the proper administration of physician-prescribed
medjcations.

19.  Identify the names, addresses and titles of any and all auditors, companies, or
persons hired to review and/or audit practices, procedures and patient safety at your facility for the
fast five (5) years.

20.  Provide the net worth of each Defendant.

21.  Identify each policy and procedure in effect in December 2019 regarding the proper
method for administering physician-prescribed medications.

22.  Identify by name and address each entity to which you reported the failure to
administer medications to Ms. Gee at the time of her death.

23.  Identify by name, address, and title the individual(s) who saw Ms. Gee, entered Ms.
Gee’s rgom, evaluated or provided care to Mr. Gee between Midnight on December 27, 2019
through 1:00 AM on December 30, 2019,

24. Did the Defendants have a plan for end of life comfort and care for Ms. Gee? [f so,
please describe.

25, Did Ms. Gee receive the end-of-life comfort medieation on Decamber 29™ and
December 30"? If so, who gave the medication, what medication was given, and when was the
medijcation given?

26. If end of life comforl medication was not given, please state why not.
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27.  Who was the hospice nurse on call to care for Ms. Gee on December 29" and 30"
of 20197

28.  Identify by name and address the individual(s) who held ownership interests in
2019 and curcently in the following entities:

8 All Season’s Healthcare, LLC;

b. All Seasons Healtheare, Inc.;

c TWG Polo Road, LLC;

4. Mill Creck Manor, LLC;

& Amara Place at Calumbia.

29.  Describe the business purpose and mission in 2019 and currently of the following
entities:

a. All Season’s Healtheare, LLC;

b. All Seasons Healtheare, Inc.;

c. TWG Polo Road, LLC;

d. Mill Creele Manor, LLC;

e Amara Place at Columbia.

kYo

A \ £ .
i ; A7 #ﬁ“.
‘ {.45"—'*'57*/{““#

Jamie Rae Rutidoski (SC Bar 103270)
jrutkoski@kastellaw.com

Theile B. McVey (3C Bar No.: 16682)
imcvey@kassellaw.com

Jobn D, Kassel (SC Bar No.: 03286)
ikassel{@kassellaw.com

KASSEL McVEY, ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Caroliria 29202
803-256-4242

803-256-1952 (Fagsimile)
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Juge 21, 2023

Columbia, South Carolina.

Other email: emoultrie@kassel

Attorneys. for Plaintiffs
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND } FOR THE FIFTH JUDICIAL CIRCUIT

Jenmifer Murphy, as Personal Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyilis
Gee,

Plaintiff,

)
)
)
)
)
)
Y. }
) PLAINTIFF'S FIRST REQUEST TO
All Season’s Healtheare, LLC, All ) PHODUCE TO DEFENDANTS
Seasons Healtheare, Ine., and TWG 3
Polo Road, LLC d/b/a Mill Creek )
Manor, LLC {/ld/a Amara Place at )
Columbiz, )
)
)

Defendants.

TO: DEFENDANTS AND THEIR ATTORNEYS:

Pursuant to Rule 34 of the South Catolina Rules of Civil Procedure Plaintiff , by and
through her undersigned counsel, hereby requests that you produce and permit the undersigned, or
somedrne acting on their behalf, to inspect and/or copy the following documents, materials and/or
products at issug within forty-five (45) days after the service of this request, This request shall be
déemed continuing and to require supplemental responses if Defendants obtain further docurnents
or materials betwéen the time of produetion and the tinie or trial.

DOCUMENT

“DOCUMENT?” shall mean any and all documents of any kind or nature whatsoever,
whether typewritten, handwritten, printed, videotaped and/or audio taped, whether
digitally/electronically stored or otherwise.

“DOCUMENT? shall include, but notbe limited to, any and all books, transcripts, records,

medical records, articles, journals, treaiises, letters, photographs, plats, sketches, graphs, graphics,
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charts, databases, data, telephone messages, telephone message pads, emails, and/or any and all

material substances upon which there is a representation of thoughts by means of some mark or

symbel (to include the meaning of such mark or symbol, if not generally known to a laypersan).
“DOCUMENT” shall include the original as well as any variations from the original, such

as copies upon which notes, diagrams, sketches, or other renderings or writings have been placed.

REQUEST TO PRODUCE
1. Please produce all documents identified in your responses to Plaitiff's

Interrogatories or used to form vour Answers to Interrogatories.

2 Except as already identified in response to Request number 1, produce all
photographs, plats, sketches, and recordings whether written, videotaped, audio taped, digital,
computerized or electronic that relate to any claims or defenses in this case.

3. Praduce all documents containing ot relating, in any way, to written or recorded

statements that have been taken from any person pertaining to any claims.or defenses in this case.

4. Produce all documents and/or exhibits you intend to use at the trial of this case.

5. Produce any and all resumes/curriculum vitaes for each expert who will testify at
trial.

6. Produce all documents, photographs or other tangible things supplied to ‘or relied

upon by any expert who is expected to testify at trial.

7. Produce any notes, reports, photographs, decuments, or cormrespandence made by
any expert witness whom the Defendant expeots to call at trfal.

8. Produce the complete chart of Phyllis (ree including, but not limited to, medical
records, hospital records, consults, physicians’ orders, progress notes, nurses’ notes, lab. reports,

x-rays (on disc), pharmacy records, admission and discharge summaries, hospice notes, medication
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records, and an itemized statement of account (for services provided to Ms. Gee while in your care
or in your faeility July 1, 2018, through December 30, 2018.

9. Produce copies of any and all policies and procedures manuals regarding the proper
method(s) of administering medications ordered by a patient's physician in December 2019.

10.  Produce any and all documeénts showing the number of residents and their
diagnosis, dependency or disability needs, residing in the section of unit of your facility where Ms.
Gee was admitted during the December 2019 time peried. Plaintif understands that Defendants
will redact resident names and/or other identifying information.

11.  Produce and all documents showing the staffing levels for each shifl and the staff
to resident/patient ratio for each shift for the unit where Ms. Gee was a resident in December 2019.

12.  Produce job descriptions for nurse, both RNs and LENs, certified nursing assistants
and aids working in your facility in December 1029.

13.  Produce documents showing your net worth.

14, Produce any and all information pertaining to any and all complaints, to aay agency,
against your facjlity, correspondence, internal memorandum, incident reports, South Carolinia
State Court Complaints or Federal Court Complaints or other instance in which any patient went
improperly medicated or not medicated at all at the defendant’s facility or under your hospice care
during the last five (5) years.

15.  Produce a copy of each inspection by SC DHEC and/or any other investigative

body that have performed inspections of your facility or of your hospice program for the last five

(5) years.
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16. Prodice a copy of any and all witness staternents relating to the December 2019

incident when Ms. Gee went unmedicated despite her physician’s orders to provide prescript

medication.

17.  Produceany and all incident reports regarding Ms. Gee while in your care.

18, Produce the personnel {ile of the nuises caring for Ms, Gee on Decomber 29" and

30% 6£2019. This would include the nurses employed by the facility and the nurses employed by

the hospice company.

June 21, 2023

Columbia, South Carolina.

il "f—\"
Ay
A

Jamie Rae Rutkosld (SC Bar 103270)
Jrutleoskif@kassellaw.com

Theile B. McVey (SC Bar No.: 16682)
tme w.co

John D. Kassel (SC Bar No.: 03286)
jkessel@kassellaw.com

KASSEL MCVEY ATTORNEYS ATLAW
1330 Laurel Streat.

Post Office Box 1476

Columbia, South Carolina 29202-1478
803-256-4242

R03-256-1952 (Facsimile)

Other email: emouiltriefilkassellaw com

ATTORNEYS FOR PLAINTIFF
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Elizabeth Moultrie

. — e e S T I e O e T e
From: H MeCloy <hmecloy@allseasonshealthsccoms
Sent; Tuesday, July 25, 2023 5:37 PM
Ta: Jamie Rutkoski; John Kassel; Elizabeth Moultrie
Subject: Extension Requested

Good Afternoon-

Upon receipt of documantation (6/2023), our insurance carrier of record at time of coverage was
notified.This afternoon at approximately 4:45pm we received a phone call in the office notifying us they
are denying coverage for this claim. By my calculations, our answer is due tomorrow. We are requesting
8 30-day extension.

All Seasons disagrees with denial of coverage, however, All Seasons will need a 30 day extensionto
retain an attornay to handle this maiter.

H.McCioy

Chief Executive Dfficer

All Seasons Healthcare
T142 Wondrow Straet
Irma, South Carolina 29043

(803) 602-0300
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STATE OF SOUTH CAROLINA IN TIIE COURT OF COMMON PLEAS

COUNTY OF RICIILAND C/A NO.: 2023-CP-40-03086

Jennifer Murphy, as Personal Representative

of the Estate of Phyllis Gee, ORDER GRANTING

MOTION FOR SUMMARY JUDGMENT
ON BEHALF OF THE DEFENDANT,

Plaintiff, ALL SEASONS HEALTHCARE, INC.

V.

All Season’s Iealthcare, LLC, All Seasons
Healtheare, Inc., and TWG Polo Road, LLC
d/b/a Mill Creck Manor, LLC f/k/a Amata
Place at Columbia,

Defendants.

This matter comes before the Court on April 17, 2024, on Defendant All Season’s
Iealthcare, Inc.’s Motion for Summary Judgment and Motion to Dismiss, filed March 12, 2024,
pursuant to Rules 3, 4, 5 and 12(b)(1), 12(b)(2), 12(b)(4), 12(b)}(5), 12(b)(6) and 56 ol the South
Carolina Rules of Civil Procedure, and S.C. Code §15-79-125 and §15-36-100. The grounds for
said Motion are that Defendant All Season’s Healtheare, Inc. was not properly served with the
Notice of Intent to File Suit or Summons and Complaint pursuant to Rule 3 SCRCP, that there was
improper service pursuant to Rule 4 SCRCP and that if this action were properly served, it is barred

by the statute of limitations.

The pleadings, documents, and affidavits filed n this matter establish the following
uncontested facts: All Seasons ITealthcare, Inc., is a South Carolina corporation with ils principal
place of business in Irmo, South Carolina, which is in Lexington County. It provides nursing

hospice care services lo patients who have been deemed appropriate for end-of-life hospice care.
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Its employees work at various hecaltheare facilities and also serve clients/patients at their home. Tt
is not an employee or agenl of Co-Defendant Amara Place but did provide hospice care to patients

there.
At all times, Heather McCloy was registered agent for All Seasons Healthcare, Inc.

Phyllis Gee had been diagnosed with lale onset Alzheimer’s discase and was a resident at
Amara Place. In September 2018, Ms. Gee and her family elected hospice care and agreed to be
administered pain medication and requested a DNR (Do Not Resuscitate). All Seasons [Tospice
nurses do not carry pain medications or schedule drugs, as those were kept in the Amara Place

under control of their staff.

In the afternoon of December 29, 2019, the hospice nurse for All Scasons Healtheare, Inc.,
advised Amara Place to administer Ativan to help alleviate the patient’s anxiety. The family called
the hospice nurse at 11:42 p.m., stating the patient’s condition was not relieved and the hospice
nurse returned to the facilily approximately at 12:15 a.m. The nurse arrived, questioned the med
tech if the patient received any medication since she left, and the med tech stated that the patient
had not. She requested that the Amara Place med tech administer medications, but they refused.
Plaintif"s decedent passed away on December 30, 2019, less than thirty minutes after the hospice

nurse arrived.

Plaintiff filed a Notice of Intent to I'ile Suit on November 11, 2022, in Greenwood County.
None of the parties are domiciled in Greenwood County, and Defendant administered no care (o
the Decedent in Greenwood County. Plaintifl attempted to serve Defendant with the Notice of
Intent on December 16, 2022, but the certified mail receipt shows that delivery was not restricted
to the addressee and was instead ostensibly received by someone who signed “All Seasons™ on the

return receipt.

ROA 253





Plaintiff then sought to move their own action to Richland County on or about June 6,
2023. On or about June 12, 2023, the “Notice of Intent” action was initiated in Richland County
under a new case number; three years and 164 days after the death of the Decedent. Plaintiff then
filed the Summons and Complaint on June 13, 2023, and attempted to serve Defendant on June

26, 2023. The return receipt was not signed by registered agent H. McCloy.

DISCUSSION

Plaintiff failed to serve Complaint as required by Rule 4(d)(8) of the South Carolina Rules
of Civil Procedure. Proper service by certified mail under SCRCP Rule 4(d)(8) is effected when
Plaintift’ serves process “by registered or certified mail, return receipt requested and delivery
restricted to the addressee.” Rule 4(d)(8) SCRCP. Service by mail is defective where either an
unauthorized person signed the receipt or if delivery was not restricted to the addressee. Langley
v. Graham, 322 S.C. 428, 431, 472 S.E.2d 259, 261 (Ct. App. 1996). The burden of showing
compliance is upon the partly asserting proper service. Roche v. Young Brothers, Inc., of Florence,
318 S.C. 207, 456 S.E.2d 897 (1995).

In Zanin v. Carolina Specialty Products, Inc., the Court of Common Pleas in Charleston
County addressed a very similar situation, In Zanin, the plainti[f attempted service by mail upon
defendant ABP. Zanin v. Carolina Specialty Products, Inc, 2012WI1.9490703 (Civil Action No.
2010-CP-10-01515 in Charleston County Ct. of Common Pleas). The plaintiff's certified mailing
was addressed to ABP’s owner Scott Amaral, but the mailing was not restricted to the addressee
and the return receipt was signed by a “D. Reilly.” Id at 1.

The Court in Zanin ruled that the plaintiff’s attempt to serve the defendant pursuant to Rule
4(d)(8), which requires service by certified mail be done with return receipt requested and delivery

restricted to the addressee, was defective. Jd at 2. The plaintiff did not comply with the plain
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meaning of Rule 4(d)(8) which firmly requires restricted delivery to the addressee only. /d. The
Court granted defendant ABP’s Motion [or Summary Judgment because the plaintiff’s attempt at
service by mail, in which an unauthorized person signed the receipt and delivery not restricled to
the addressee, was defective and therefore the Court had no personal jurisdiction over ABP.

'The present case is nearly identical to Zanin. Here, Plaintiff’s filed Prool of Service for the
Notice of Intent for the Greenwood County casc dated December 16, 2022, contains a scan ol a
return receipt addressed to “H. McCloy, as Registered Agent for Service of Process for All Scasons
Healthcare, Inc.” This return receipt, though marked for restricted delivery, is clearly not marked
for restricted delivery fo the addressee as required by Rule 4(d)(8) as shown by the top right
checkboxes on the return receipt. Plaintiff made this same error in their attempt to serve the
Richland County Summons and Complaint on the return receipt dated June 26, 2023, where the
delivery was not restricted to the addressece. The affidavit of Elizabeth C. Moultrie confirms that
counsel for Plaintiff did not restrict delivery to the addressee only.

Further, Defendant’s registered agent Heather McCloy did not sign the return receipt, and
Defendant does not know who signed the return receipts. The signature block only reads “ALL
SEASONS.” This occurred because Plaintiff did not serve either the Notice of Intent or the
Summons and Complaint as required by Rule 4 and Langley; as a result, Defendant was never
properly put on notice of Plaintiff’s claims. The goal of Rules 3 and 4 of the South Carolina Rules
of Civil Procedure, and service of process rules in general, is lo require the plaintiff to provide
sulficient notice to the defendant of what their claims are and the basis for those claims. Here,
PlaintifT"s failure to adhere to SCRCP Rule 4(d)(8) thwarted this goal, and Defendant would now
suffer prejudice in having to defend claims served out of time due to Plaintiff’s own error.

The Notice of Intent to File Suit must be served upon all named defendants in accordance
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with the service rules for a summons and complaint outlined in the South Carolina Rules of Civil
Procedure. 8.C. Code § 15-79-125(a). If a Summons and Complaint are not served within the
statute of limitations, actual service must be accomplished no later than 120 days after filing. Rule
3(a) SCRCP. Emailing process to an employce of a defendant is not sufficient service under the
civil rules. See Rule 4 SCRCP generally.

Here, it is uncontested that the three-year statute of limitations ran on December 30, 2022,
It is uncontested that PlaintifT filed their Notice of Intent to File Suit less than two months before
the expiration of their statutory period in an improper county where no party was domiciled, and
no cvents related to the allegations occurred. S.C. Code § 15-79-125(a) requires Plaintiff to file in
a county in which venue would be proper for filing or initiating the civil action. This action was
not filed in Richland County until June 12, 2023; 164 days after the running of the statute of
limitations.

Also, since Plaintiff did not serve the Notice prior to December 30, 2022, Plaintifl’ was
required o serve it within 120 days of filing; in this case, before April 29, 2023, Plaintiff filed her
Richland County Summons and Complaint on June 13, 2023, and since the statute of limitations
expired on December 30, 2022, Plaintiff had 120 days to serve this ag well.

Plaintiff fails to show that any officer, managing or general agent, or any other agent
authorized to receive service of process actually received and “signed” for the Complaint. Neither
the Notice of Intent to File Suit nor the Summons and Complaint have been properly served on
Defendant. Plaintiff, as the party asserting proper service, bears the burden of proving such proper
service. Plaintifl asserts that Defendants must prove non-service; the Delendants have met this
burden and have shown that there is no genuine issuc of material fact that Defendant was not

served in compliance with the South Carolina Rules of Civil Procedure.
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Plaintilf failed to restrict delivery of their Notice of Intent to File Suit and Complaint to the
addressee as shown by the return receipt, and thus created the scenario where no addressce listed
on PlaintilT™s initial service attempt, registered agent of Defendant, nor proper agent authorized to
accept service on behalf of Defendant received any timely notice of Plaintiff’s claims or filing.
PlaintifT also cannot provide any cvidence that the addressee herself ever received the mailed
Notice of Intent or Summons and Complaint or wroic “ALL SEASONS" in the signature block
due to failure to sufficiently restrict delivery. Plaintiff could have rectified the situation by hiring
a process server when it became cvident that Defendant was not properly served.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment is
(GRANTED, and Plaintiff’s claims are dismissed due to failure to comply with Rule 4(d)(8), and
dismissal must be with prejudice as Plaintiff's claims are barred by the applicable statute of
limitations.

IT 1S FURTHER ORDERED that Plaintif®s Motion to Compel Discovery is DENIED AS

MOOT as a result of the Court’s Dismissal of Plaintifl®s action.

IT IS 5O ORDERED.

JTocelyn Newman
Chief Administrative Judge
Fifth Judicial Circuit
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Elizabeth Moultrie

— .
From: Jamie Rutkoski
Sent: Thursday, May 23, 2024 3:39 PM
To: Newman, Jocelyn Secretary (); Newman, Jocelyn Law Clerk (); jnewmanj@sccourts.org
Cc: Jay McKay; Elizabeth Moultrie
Subject: Gee v. All Season's Healthcare, Inc,, et al
Attachments: Filed Motion to Alter or Amend MSJ arders.pdf

Judge Newman,

Attached please find Plaintiff's Motion to Alter or Amend the Order of May 13" granting summary judgment to
Defendant All Season’s Healthcare, Inc., served on the Court as required by SCRCP Rule 59.

Sincerely,

Jamie Rutkoski

Attorney

Kassel McVey

Attorneys At Law

Post Office Box 1476

1330 Laurel Street

Columbia, South Carolina 29202
(803) 256-4242 fax:(803)256-1952

This message may contain information that is confidential or privileged under an attorney-client relationship. It is intended
only for use of the individual or entity to which it is addressed, and any other dissemination, distribution, or copying of this
communication is strictly prohibited and may be illegal under federal or state law. If you have received this in error, please
notify us immediately by replying to this email and by deleting the original message and any copies. Thank you.

1
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT

Jennifer Murphy, as Personal Civil Action No.: 2023-CP-40-03086
Representative of the Estate of Phyllis

Gee,

Plaintiff’s Motion to Alter or Amend the
Order Granting Summary Judgment to
Defendant All Season’s Healtheare, Ine.

Plaintiff,
V.
All Season’s Healtheare, LLC, All
Scasons Healthcare, Ine., and TWG
Polo Road, LLC d/b/a Mill Creek
Manor, LLC. f/k/a Amara Place,

Defendants.

Plaintiff, by and through undersigned counsel moves this Court o alter or amend the order
granting summary judgment to defendant All Season’s Healtheare, Inc., pursuant to Rule 59 of

the South Carolina Rules of Civil Procedure.
I Factual background and discrepancies

PlaintifT brought this action against Defendants for breaching the standard of care in
providing hospice and comfort care to the decedent, Phyllis Gee while she was admitied to All
Season’s Healthcare and receiving hospice care from All Season’s Healthcare, Inc. Plaintiff has
alleged Delendants [ailed to provide medication while Phyllis Gee was actively dying. In the
Court’s Order from May 13™ 2023, the Court made a finding of fact that an Amara Place nurse

“refused” to provide medication to Ms, Gee, There is no basis for this finding in the record.

The statute of limitations in this case fell on December 30%, 2022, Plaintiff filed the Notice

of Intent in Greenwood County on November 11%, 2022. Defendant All Scason’s Healtheare,
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Inc, was served on December 16™, 2022, through certified mail, restricted delivery, return receipt

requested. The return receipt was returned to Plaintitfs signed “All Seasons Healthcare.”

Defendant All Season’s Healtheare, Inc., did not have an attorney appear on the record.
Plaintiffs notified Defendant All Season’s Healthcare, Inc., of the pre-suil mediation by way of
letter. On March 1%, 2023, Iilizabeth Moultrie, a paralegal employed by Plaintifl’s counsel, took
a phone call from “Trish,” an employee ot All Season’s Healthcare, Inc., regarding the pre-suit
mediation. Ms. Moultrie then provided the documents related to the Notice of Intent to “Trish”
afier the phone call. Still, no attorneys appeared for Defendant. Plaintiff moved forward with

pre-suil mediation.

Plaintiff then transferred the Notice of Intent to Richland County, the undisputed proper
venue, on June 13™, 2023, Plaintiff then filed the Summons and Complaint in this case in
Richland County on June 13", 2023. Defendant All Season’s Healthcare, Inc., was served in the
same manner as the Notice ol Intenl. Again, the return receipt was returncd with the signature
line reading “All Seasons llealthcare.” Defendant’s insurance company was notified by
Defendant All Seasons’ Healtheare, Inc., and denied the claim, Heather McCloy, registered agent
and owner of All Season’s llealthcare, Inc., requested a continuance 1o answer the complaint.

Plaintiff granted the request.

II. South Carolina law shifts burden to Defendant to prove improper service when
Plaintiff mects the service requirements of Rule 4 of the South Carolina Rules of

Civil Procedure.

Rule 4(d) of the South Carolina Rules of Civil Procedure scts out the process with which

defendants must be served. “When the civil rules on service are followed, there is a presumption
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of proper service.” Roche v. Young Bros., 318 8.C. 207, 456 5.1..2d 897 (1995). In Roche,
PlaintifT sued Young Brothers, Inc., a corporation which owned and operated the hotel where
Plaintifl was injured. Plaintiff filed their Summons and Complaint and served Young Brothers,
Inc., by mailing the summons and complaint certified mail, return receipt requested addressed to
the Registered Agent Mr. Edward L. Young. The return receipt was signed by I.LN. Young.
Defendants never answered the complaint. Plaintiff filed a Motion for Default, underwent a
default hearing, and was granted a judgment. Plaintiff served Young Brothers, Inc., with the
judgment in the same manner with which the complaint was served. Again, J.N. Young signed
the return receipt. At that point, Young Brother’s Inc. finally made an appearance in an effort to

set aside the default.

Although J.N. Young was not the Registered Agent named on the certified mail, the record
showed that he signed for the mail and distributed it throughout the facility. The Supreme Court
of South Carolina found that Plaintiff had met the requirements of Rule 4(d)(3). Further the
Supreme Court specifically articulated that it was not Plaintifl’s burden to prove that an agent
signed the return receipt. Instead, the burden shills to the defendant to prove that whoever signed
as an agent of the defendant corporation was not granted authority to do so. Roche v. Young

Bros., 318 5.C. 207, 456 5.E.2d 897 (1995).

This matter is similar to Roche v. Young Brothers in three important aspects: 1) Plaintiff met
the requircments proper service as described in Rule 4(d)(8) of the South Carolina Rules of Civil
Procedure, 2) service was effected twice, in the same manner, on the same defendant, and
Defendant chose only to respond the second time, and 3) Defendant cannot prove the return

receipt was signed by an unauthorized agent, as required by South Carolina law.
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Rule 4(d)(8) notes service on a corporation is effective when the summons and complaint are

sent “by registered or certified mail, return receipt requested and delivery restricted to the

addressee.” In this case, Plaintiff mailed the Notice of Intent using the United States Postal

Service's “Certified Mail Restricted Delivery™ option.

SENDER: COMPLETE THIS SECTION

m Complete items 1, 2, and 3.
B Print your name and address on the reverse
s0 that we can retum the card 1o you.
# Attach this card to the back of the mailplece,
or on the front if space parmlts
1. Article Addrmséd ib

H. McCloy, as RA for Service of.
Process for All Season’ Healthcars:

Inc.
7142 Woodrow St
Irmo, South Carolina 29063

[

9590 9402 7396 2055 4955 28

COMPLETE THIS SECTION ON DELIVERY

A. Signaly ‘
X ﬁﬂﬂy{ﬁémﬁ ges

B. Rec by {Prfnred Name) C. Date of Delivary
sl | 190
D. Is delivery addms'a differantfiom ftem 17 O Yoz

if YES, enter delivory address below: [0 No

7 Arkinta Mumbaee (Tranefer friom sapvins [shall

3, Bervice Type O Frigrity Mall Express®
[ Adult Slgnatura O Registered Mall™
Ll Adult Signatura Restricted Dalivery T Registersd Mall Restricted

rtifiad Mail® Delivery
E Cortified Mall Rostricted Dallvary O Signatura Confirmation™
Galtect on Dellvery 0J Signature Canfirmation

?UL? OtLO 0000 1954 2299

O Collect on Delivery Restricted Delivery Restricted Delivery

il t
iil Restrictad Dafivery

oy

PS Form 3811, July 2020 PSN 7530-02-000-8053

Domestic Return Receipl |

As shown below, the United States Postal Service explains that Restricted Delivery “allows

the mailer to direct delivery only to the addressee or the addressee’s authorized agent.”! Asa

result, Certified Mail Restricted delivery complies with Rule 4(d)(8).

! https://Fag.usps.com/s/article/What-is-Restricted-Delivery

ROA 262

980E00FdOE202#ISYD - SYT1d NOWWOD - ANV THOIH - Wd €21 €2 ABW p202 - 3314 ATIVIINOY.L0313





* e Q0 % fagusprcom iantcle/ Wiat-is Betiiicad Calivary

How can w

=h for a toplc

FAQs Home & Suvoding Muail & Pavkuges 2 jouurance & cxtra Services

What is Restricted Delivery?

“alecting Restricted Dolivery allows thi mailer i direct delivary only to the addresses or the addressac's autholized egent.

Further, Rule 4(d)(3) of the South Carolina Rules of Civil Procedure permits service of the
Summons and Complaint on “an ofticer, a managing or general agent, or Lo any other agent
authorized by appointment or law to receive service of process.” Although Heather McCloy was
the Registered Agent of All Scason’s Healtheare, Inc., at the time the Notice of Intent was
served, she is not the only individual who had authority to accept service on behalf of the
company. Thus, relying on an aftfidavit indicating Ms. McCloy did not sign the return receipt is
improper because the evidence is insufficient to prove the return receipt was not signed by an
authorized agent, as required under the Supreme Court’s ruling in Roche. Roche v. Young Bros.,

318 8.C. 207, 456 5.E.2d 897 (1993).

Plaintiff in this case met the requirements for service of process, so it is presumed Defendant
All Season’s Healtheare, Inc. was properly served. “Under Rule 4(d)(8) the defendant, not the

plaintiff, must prove that the receipt was signed by an unauthorized person. The plaintifT necd
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only show compliance with the rules.” Roche v. Young Bros., 318 5.C. 207, 456 5.E.2d 897

(1995).

Defendant cited to, and the Court’s order relied on, a ¢ase in the Court of Comumon Pleas
in Charleston County, Zanin v. Carolina Specialty Products Inc. In Zanin, the Court granted
summary judgment in favor of the defendant because service of the Amended Complaint was
“defective because it was not served by restricted delivery.” In that case, Plaintiff Zanin filed a
Memorandum in Opposition to Summary Judgment on August 27", 2012, with exhibits. In that
memorandum, Plaintiff admits they did not check the “restricted delivery™ box, located in the
bottom right of the green card, when they sent the Amended Complaint by certified mail. Because

the restricted delivery box was not checked, Plaintift Zanin did not comply with Rule 4(d)(8).

The facts in Zanin are wholly inconsistent with the [acts in this matter. As shown on the
return receipt below, Plaintitt checked the “restricted delivery™ box when the Notice of Intent was
mailed to Defendant All Season’s llealthcare, Inc, and pursuant 1o the United States Postal
Services’ definition of restricted delivery, Plaintiff fully complied with Rule 4(d)(8). Detendant
mistakenly asserts it is the sender’s job to check “addressee” in the top right box of the green card
when sending the mail Certified, Restricted Delivery. However, as you can sce in the photo below,
the directions for that box are to “complete this section on delivery.” Thus, the recipient fills out
that box and identifies themselves as agent or addressee. When the recipient signed this card on

December 16, 2022, service was effective.
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SENDER: COMPLETE THIS SECTION COMPLETE THIS SECTION ON DELIVERY

® Completa items 1, 2, and 3. A, Eignat ;
® Print your name and address on the reverse Wj‘ !; M 5 g'{ﬁ@m
50 that we can roturn the card to you. Addrasses
B Aftach this card to the back of the mallpiacs, 8 RW ved by Jrvinind tiame) i B o ey
___eron the front If space permits. ]C\‘j{fﬂdf"'} 12 L’C
1. Articls Addressed to: 0, Is delivery address differeatfrom item 17 O Yas

If YES, enter dalivery addrass below: O No

H. McCloy, as RA for Service of.
Process for All Season’ Healthcars:

Inc.
7142 Woodrow St
Irmo, South Carolina 29063 ; -
3. Servico Type O Priofity Mall Express@
1 Adult Signatura [ Ragistared Mail™
DI T DRI |25 S mersomar  Ghatmssms
Eﬂonlﬂed Mail@ ug_wl \:&lruy —
9 706 7 Centitied Mail Restrictad Defl ignalura Conflirmatian™
9590 9402 7396 2055 4955 28 b e Y [ Sigrwtwe Corinmalion
A Adticde Al sbee (Trmaafar from s fabel) [ Coliect on Dalivary Hestricted Defivary  Resticted Dalivery
7017 ObLO 0000 1954 2eqd i Restrictod Delivery
PS Form 3811, July 2020 PSN 7520-02-000-8053 Domestic Return Receipt |

In this case, Defendant All Scason’s cannot prove the receipt was signed by an
unauthorized person, as exhibited by their admission in their memorandum in support filed March
12, 2024, and their response to the interrogatory scen below,

g, ldentify by names, address and title the All Season’s Healtheare, LLC cmployees
and/or agents who accepted and signed the certified letter serving the Notice of Intent on December

16, 20272,
ANSWER: Unknown.

It is important to note that when Defendant All Scason’s Healtheare, Inc. was served with
the Summons and Complaint on June 26", 2023, the recipient of the Summons and Complaint
wrote “All Seasons” on the signature line and marked the “agent” box, identical to the signature
and check mark as the recipient had done when served with the Notice of Intent. We know the
service of the Summons and Complaint was effectuated because Ms. McCloy contacted her

insurance carrier, was denied coverage, and ullimately requested an extension to answer the
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complaint. Now this Dcfendant is claiming the identical proof of service of the Notice of Intent

did not put the Defendant on notice.

This is not the first time Ms. McCloy has attempted to evade service. Ms, McCloy and her
husband, Dr. McCloy, failed to pay over $150,000.00 in federal taxes between the years of 2011
and 2015. Beginning in 2018, the IRS attempted to levy these owed taxes. Dr. and Ms. McCloy
failed to pay back the taxes and in March of 2020, the IRS filed an action against them in South
Carolina District Court. The United States of America attempted Lo serve Ms, McCloy at her place
of business located at 8142 Woodrow 5t, Columbia, South Carolina- the same location the Plaintiff
in this matter served the Notice of Intent and, later, Summons and Complainl. Ms. McCloy notified
the process server she would not accept service, despite service being effectuated. The IRS then
served Ms. McCloy at her personal residence out of an abundance of caution. (see, Exhibit B) This

repeated behavior of attempting to dodge service and labilities should not be rewarded.

Because the defendant cannot meet their burden in proving the receipt was signed by an
unauthorized person, the presumption of proper service cannot be refuted. As a result, this Court
should reverse the Order granting Detfendant All Season’s ealthcare Inc.’s Motions for Summary

Judgment and Dismissal on these grounds.
11, Filing a Notice of Intent in an improper venue is not grounds for dismissal.

Defendants assert that failure to file the Notice of Intent in the proper venue negates the
tolling of the statute of limitations and, as such, should result in dismissal of this case. 5.C. Code
Ann. § 15-79-125 states: “the plaintitt shall contemporaneously file a Notice of Intent to File Suit
and affidavit of an expert witness . . . in a county in which venue would be proper for filing or

initiating the civil action.” However, the statute does not specify the consequence for failure to
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strictly comply with the directions in the statute. Nowhere in the statute does the legislature suggest
that strict compliance is required to toll the statute of limitations and nowhere in the statute does
the legislature suggest that failure to strictly comply should result in dismissal of a potentially

meritorious claim.

The South Carolina Supreme Court has addressed the purpose and intention of §.C. Code
Ann, § 15-79-125 in Ross v. Waccamaw Cmiy. Hosp., 404 S.C. 56, 744 5.F.2d 547 (2013). In
Ross, plaintiffs failed to complete the pre-suit mediation within 120 days as prescribed by the
statute. Just as the statute states that the Notice of Intent “shall” be filed in the proper venue, the
statute also states mediation “shall™ take place within 120 days. However, the Supreme Court
found that failure to strictly comply with the statute should not result in dismissal of the claim.

Ross v. Waccamaw Cmty. Hosp., 404 §.C. 56, 744 S.E.2d 547 (2013).

The Court tound that the legislature in no way meant for 5.C. Code Ann. § 15-79-125 to
be a “trap™ to confuse litigants and result in dismissal of meritorious claims. fd., at 63, 550, Instead,
the Court found that “[i]t is clear that the l.egislature enacted section 15-79-125 to provide an
informal and expedient method of culling prospective medical malpractice cases by fostering the

settlement of potentially meritorious claims and discouraging the filing of [rivolous claims.” Id.

Rule 82(b) of the South Carolina Rules of Civil Procedure states: “when an action is
brought in the wrong county or in the wrong court, the court shall not dismiss the action but shall
transfer is to any proper county or court in which it could have been brought.” If this were a case
that didn’t require the filing of a Notice of Intent, and a complaint was filed in this case in
Greenwood County on November | 1, 2023, the remedy would be that the case be transferred to
the proper venue. The case could not be dismissed for filing a complaint in an improper venue.

The idea that the enactment of S.C. Code Ann. § 15-79-125 creates a new procedural hurdle, as
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opposed to the statute’s intention of culling unmeritorious cases and encouraging resolution, is
contrary to the Supreme Court’s ruling in Ross v. Waccameny and contrary 1o the intention of the

legislature.

The Court’s decision in Ress v. Waccamaw in conjunction with Rule 82 of the South
Carolina Rules of Civil Procedure can lead to only one reasonable conclusion: the remedy for
filing a Notice of Intent in an improper venue is to transfer the case to the proper venue, not to
dismiss the case. The purpose of 5.C. Code Ann. § 15-79-125 is to cull malpractice claims with
no merit. It is not meant to be a procedural trap for Plaintiffs who otherwise would be able 1o move

forward with meritorious claims.

Based on the foregoing, Plainti{T respectfully requests this Court reverse the Order of May

13" 2024, and deny Defendant All Scason’s Healtheare, Inc’s. motion for summary judgment.
Respectfully submitted,

s/Jamie Rae Rutkoski

Jamic Rac Rutkoski (SC Bar No.: 103270)
irutkoskiwikassellaw.com

Theile B. McVey (8C Bar No.: 16682)
tmeveviakassellaw.com

John D. Kassel ( SC Bar No.: 3286)
ikassclepkassellaw.com

KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street

Post Office Box 1476

Columbia, South Carolina 29202-1476
803-256-4242

803-256-1952 (Facsimile)

Other email: emoultriez kassellaw.com

May 23, 20024

Columbia, South Carolina.
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STATE OF SOUTIT CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND Civil Action No. 2023-CP-40-03086

Jennifer Murphy, as Personal
Representative of the listate of Phyllis
Gee,

AFFIDAVIT OF
HEATHER MCCLOY

Plaintiff,
V.

All Season’s Healtheare, LLC, All
Seasons Healtheare, Inc., and TWG Polo
Road, L1.C d/b/a Mill Creek Manor,
LI.C [/k/a Amara Place at Columbia,

Defendants.

PERSONALLY APPLEARED before me, Heather McCloy., who being duly sworn,
deposes and says:

[ 2 My name is Heather McCloy, and | am the President of All Season’s Healthcare,
Inc., 2 South Carolina Corporation with its principal place of business in Irmo, South Carolina. |
am over eightcen years of age and competent to give this testimony.

2 All Seasons Healthcare, Inc, provides hospice nursing care to patients who have
clected to receive hospice care in nursing homes throughout the Midlands of South Carolina.

3 I was the registered agent for All Seasons Healthcare, Inc. from February 25, 2020,
to December 14, 2023, A true and correct copy of my registration as a registered agent attached
hereto is Exhibit B.

4. Decedent Phyllis Gee was not housed or admitted to a facility owned and operated

by All Seasons Healthcare, Inc. Instead, personnel employed by All Seasons
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Hcalthcare, Inc. administered care to Ms. Gee at the Amara Place nursing facility where Ms. Gee
resided.

5. On December 29, 2019, the hospice nurse went to Amara Place at 7:10 p.m. and
provided comfort care to Ms. Gee and instructions to the employees of Amara Place regarding care
of Ms. Gee. I am informed and believe that the hospice physician was contacted to prescribe Ativan
and Morphine for Ms, Gee. At approximately at 12:15 a.m., December 30, 2019, our hospice nurse
returned to Amara Place and requested that Amara Place employees administer the Ativan and
Morphine to Ms. Gee. The Amara place employees refused to administer the morphine and Ms.
Gee was pronounced dead at approximately 12:47 a.m., on December 30, 2019. Our hospice nurses
did not have access to Ms. Gee's medication because the medications were under the exclusive
and total control of Amara Place.

6. Despite requesting they provide the medications, Amara Place refused. Ms. Gee
was subsequently pronounced dead at 12:47 a.m., on December 30, 2019. I am informed and
believe that the All Seasons hospice nurses did everything appropriately but could not administer
medication which they did not have in their possession, and they do not carry scheduled
medications with them. See generally Paragraphs 12 through 16 of the Notice of Intent to File Suit,

i The Proofs of Scrvice filed by Plaintiff (Plt. Exhibits 2 and 5) contend that All
Scasons Healthcare, Inc., was scrved with the Notice of Intent to File Suit on December 16, 2022,
and served with the Summons and Complaint on June 26, 2023, The documents attached Plaintifl’s
certificates of service do not have my signature and I did not authorize any other person to accept
service for me. | do not know who signed the return receipts, and [ do not know of any agent or
cmployec of All Seasons THealthcare, Inc. that received or signed for these alleged mailings. 1 am

the Registered Agent for service of process and did not sign the retun
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receipts. I am informed and believe that I have never been properly served with either the Notice

of Intent to File Suit or the Summons and Complaint.

S tlay,

Heather McCloy

FURTHER AFFIANT SAYETH NOT,

SWORN TO AND SUBSCRIBED, BEFORE ME
this | 2" day of March, 20244 ¢’

)

)

S /] ) B )
(Cpwlonkwe o )
)

)

NOTARY PUBLIC FOR SOUTH CAROLINA
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