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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


l 1 lain tiff, 


v. 


All Season's Healthcare, .LLC, All 
Seasons Healthcare, Inc., and Mill 
Creek Manor, LLC. f/k/a Amara 
Place, 


) IN THE. COCJRT OF COMMON PLEAS 
) 
) FOR THF, EIGHTH JllDlCJAL ClRClJIT 


) Civil Action No.: 2022-Nl-40-
) 
) 
) 
) Notice oflntent to File Suit 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) --------------


Plaintiff would respeet1i.11ly show that: 


Parties 


I) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of 


the county of Richland. knnifer Murphy is the appointed Personal Representative of 


Phyllis Gee. 


2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the date 


of her death. 


3) Defendant Mill Creek Manor f/k/a Amara Place is a business or corporation incorporated 


in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek 


Manor provided care and residence to Ms. Gee within their facility located at 651 Polo 


Road Columbia, Soulh Carolina 29223. 
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4) Defendant All Seasons 1 fealthcare, LLC, is a business or corporation incorporated in the 


state of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcare, Inc., is a business or corporation incorporated in the 


state of South Carolina. Al all times relevant to this action, Defendant All Season' s 


l lealthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare, 


LLC, are both entities working under the name of Al I Seasons Healthcare to provide 


hospice and palliative care to patients like Phyllis Gee. These entities together will be 


referred to as "All Seasons" throughout this pleading. 


Factual Background 


7) Ms. Gee was a resident of Amara Place as a result of her advanced d1::mcntia. 


8) At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All 


Sea,;ons I fealthcare. 


9) Ms. Oee was regularly visited by Dr. Stanley McCloy and members of All Seasons' nursing 


staff between Ju 1 y and December of 2019. 


l 0) On July 25tt1, 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This 


is the last stage of dementia. Ms. Gee' s health was declining rapidly and she had a. palliative 


performance scale of 40%. This typically indicates a patient will die within several months. 


J 1) Between July and December of 2019, Ms. Gee's health continued to decline. 


l 2) On December 2th, 20 I 9, Amara Place employees noted Ms. Gee sounded like she was 


trying to throw up after eating dinner and that Ms. Gee was shivering and clammy. 


13)Ms. Gee had aspirated. Amara Place staff notified All Seasons of this development. 
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14)'1'he following day, on December 29th at J:39 PM, Amara Place employees noted Ms. Gee 


was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested. 


/\II Seasons was notified. 


15) All Seasons nurses pn;scnted to Ms. Gee's residence and prescribed Atropine to decrease 


seci-etions. 


16) Al 7: 1 () PM, All Seasons staff presented to Ms. Gee's residence lo follow up with her status 


and ordered the staff at Amara Place to discharge all standing medications, to keep Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support at al I times. 


17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Oee 


gasping for air and showing signs of stress. The family contacted All Seasons. 


l 8) At 9:39 PM, Dr. McC!oy, an All Seasons physician, prescribed Ativan and Morphine. 


19) There is no medical note or record showing the administration of either A ti van or 


Morphine. 


20) for the next several hours, Ms. Oee suffered and gasped for air as she was dying. 


21) Ms. Cree was declared dead at 12:47 AM on the morning of l)ecemher 301\ 2019. 


22)Plaintiff's nursing palliative care physician expert has given an opinion Defendants were 


negligent in failing to provide proper end-of-life care to Phyllis Gee hy: 


a. Failing to properly implement a plan for end-of-life comfott and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 
and 


c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utility for 
pain or air hunger at end of life. 


23) Defendant was negligent, grossly negligent, and willful and wanton in breaching 


the standard of care as stated above causing Phy I I is Gee to e:-,;perience unnecessary 
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pain and suffering while she was dying. Phyllis Gee 's family experienced pain and 


suffering as they watched Ms. Gee die in pain. 


MKD.lATlON 


Please take note that this dispute is subject to pre-suit mediation within 120 days. Please 


list your choices for the primary and secondary mediators. 


Primary Mec.iiator St:eom.lary Mediator 


INTERROGATORIES 


l. Give the names and addresses of persons known to the plaintiff or counsel to be 


witnesses concerning the facts of the case and intlkate whether written or recorded statements 


have been taken from Lhe witnesses and, if so, indicate who has possession of such statements. 


ANSWER: Other than the Affidavit of Carl Gray. MD, being filed 
contemporaneously herewith, no witness has provided a written or recorded 
statement. 


Josh Gee 
c/o Kassel McVey Attorneys 
at Law 
PO Box 1476 
Columbia, SC 29202-1476 


Jenn.if er Murphy 
c/o Kassel Mc Vey Attorneys 
at Law 
PO Box.1476 
Columbia. SC 29202-1476 


Debra Reigle 
All Seasons Healthcue 
7412 Woodrow Sfreet 
Irmo, SC 29063 


Stanley McCloy, MD 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 
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Andrea Hansche 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


.Juanita Watts, RN 
All Seasons llealthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Santana Staten 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Mikisha Smith, HSD 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trish, Gollman, Med Tee 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Robin Lawson, KO 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lanita Long, MCRA 
Amara Pluce Hospice 
651 Polo Rd 
Columbia SC 29223 


Destiny Sabb, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lavern Stewart, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Page S of7 


Exhibit A 


Kimberly Young, HSD 
Amara Flace Hospice 
651 Polo Rd 
Columbia SC 29223 


Nikcehia Foskey, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lekeish Waller, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Kamaleh Wilson, Med Tech 
Amara Place Hospice 
651 Polo Ud 
Columbia SC 29223 


M Kisha Smith, HSD 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Rose Davis, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trista Gollman, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Guinichurd Fuzeme, ALRA 
Amara Place Hospice 
651 Polo Rd 
Columbiu SC 29223 


Patricia Henderson; ALMT 
Amura Place Hospice 
651 Polo Rd 
Columbia SC 29223 
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2. Set forth a list of photographs, plats, sketches, or other prepared documents in 


possession of the party that relate to the claim or defonse in the case. 


ANSWER: Medical Records: 


All Seasons Healthcare 06-03-2019 to 01-03-2020 (000001 - 000088) 
Amara Place (n/k/a Mill Cr·cck Manor) 07-11-20'19 to 1218-2019 (0001-00<,3) 


3. In cases involving personal injury set forth the names and address of all physicians who 


have lreated the party and all the hospitals to which the patty has been committed in connection 


with said injuries and set forth a statement of all medical costs involved. 


ANSWER: See, Answer Number 1 and Answer Number 2. 


4. Set forth the names and address of all insurance companies which have liability 


insurance coverage relating to the claim and set forth the numbers of the policies involved, and the 


amount of liability coverage provided in each policy. 


ANSWER: Plaintiff is unaware of the insurer for Defendant. 


5. Set fmih an itemized statement of all damages, exclusive of pain and suffering, 


claimed to have been sustained by the party. 


ANSWF:R: There arc no medical bills associated with the claim. 


6. List the name and address of each expe.tt witness the plaintiff expects to call as a 


witness at the trial of the case. 


A.NSWF:R: Carl Grey, MD 
.De1>artment of Medicine 
Section of Gerontology a11d Geriatrics 
Wake Forest School of Medicine 
Medical Center Boulevard 
Winston-Salem, NC 27157 
(336) 713-9022 
cgrcv(ii)wakcbcalth.edu 


Page 6 of7 


Exhibit A 


m 
F" 
rn 


~ 
0 z 


~ r 
-< 
,l 


r= m 
0 


I\) 
0 


~ 
z 
~ 


0 
u, 
(.!") 


);> 


s:: 
G) 
:c 
m 
rn z 
~ 
0 
Cl 


0 
0 
s:: 
~ 
0 z 
-0 r­
m 
)> 
(/) 


0 
);> 
(/) 
rn 
rtS 
0 
I\) 
I\) 
z 
I\) 
~ 
0 
0 
0 


I\) 


ROA 6







7. For each person known to the plaintiff or counsel to be a witness concerning the 


facts of the case, set forth either a summary sufficient to inform the other party of important facts 


known to or observed by such witness, or provide a copy of any written or recorded statements 


taken fron1 such witnesses. 


ANSWER: There arc no written or recorded statements. All medical 
witnesses and nursing home witnesses arc expected to testify regarding their 
care and treatment of the decedent, as well as all measures taken to prevent 
the pain and suffering at the end of her life. The children of the decedent ar·c 
expected to testify regarding their mother's final hours and the effect her 
death has had on their lives. 


November 10, 2021 


Columbia, South Carolina. 


s/Jamie ·Rutkoski 
John D. Kassel (SC Bar 3286) 
j kassel(a:kassellaw .com 
Theile H. McVey (16682) 
tmcvev(a)kasselalw.co111 
Jamie Rutkoski (103270) 
jrutkoski((J).kassel law .com 
KASSEL McVEY ATrORNEYS AT LAW 
1330 Laurel Street 
P.O, Hox 1476 
Columbia, SC 29202 
803-256-4242 
803-256~ 1952 (Facsimile) 
Other email: emoultire(ll}kas~elJaw.com 
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ST ATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 
G~ ) 


Civil Action No.: 2022-Nl-40-


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and MUI 
Creek Manor, LLC. f/k/a Amara 
Place, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Gray, MD, being duly sworn deposes and says: 


Notice of Intent to File Suit 


1. I am a medical doctor licensed in the states of New York and North Carolina specializing 


in Gerontology and Geriatrics. I hold a bachelor's degree of Science/Biology from West 


Virigina University which I received in 2000. J also obtained my medical degree from 


West Virginia University School of Medicine in 2004. I completed residency at the West 


Virginia University School of Medicine in Internal Medicine in 2009. I completed a 


fellowship in Geriatric Medicine in 20 IO and a fellowship in Hospice and Palliative 


Medicine in 2011 at Icahn School of Medicine nt Mount Sinai in New York, New York. 


2. I am board certified in Internal Medicine since 2011 with added qualifications of Hospice 


and Palliative Medicine since 2012 and Geriatric Medicine since 2013. 


3. I currently work as an Associate Professor in the Department of Internal Medicine at 


Wake Forest School of Medicine and I am the Enterprise Director of Hospice and 


Palliative Care at Atrium Health, and the Director of Palliative Care at Wake forest 


Baptist. 
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4. I have actual professional knowledge and experience in the area of patient care at end of 


life, specifically with regards to patients admitted to hospice with advanced dementia 


preparing for end of life. 


5. Through my professional training as set forth above, I arn familiar with the applicable 


standards of care for medical professionals in a hospice setting as it pertains to end oflife 


care and comfort measures. 


6. This affidavit is made pursuant to section 15-3 6~ l 00 of the 1976 South Carolina Code of 


laws which requires that this affidavit must specify al least one negligent act or omission 


claimed to exist and the factual busis for each claim based on the available evidence at 


the time of the filing of the affidavit. As other information is provided to me; l reserve 


the right to review, and if necessary, change or further explain, any opinions rendered. 


7. The evidence made available to me for my review prior to making this affidavit includes: 


a. Amara Place 07- 11 -2019 to 1218-2019 (0001-0063) 


b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088} 


8. Phyllis Gee wus a resident at Amara Place (now known as Mill Creek Manor) for several 


years due to her advanced dementia. While a r<:sidcnt of Amara Place; Ms. Gee was 


trcati;d by All Seasons Heulthcare who provided hospice and palliative care to Ms. Gee as 


early as July of 2019. 


9. The purpose of hospice care is to provide care and comfort to a patient who is 


approaching the end of life. This includes care to optimize comfort as a patient is actively 


dying. 


10. The records note Ms. Gee may have been allergic to morphine. The records did not 


explain the allergy, or the sitle effects Ms. Gee suffered after morphine administration. A 
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true morphine allergy is extremely rare, and is often mistaken for common side effects 


such as itching w1d nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan fot medication use at end of life if morphine 


could not be utilized. 


11 . In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with 


dysphagia, which is the last stage of dementia, and her health was rapidly declining with 


a palliative performance scale of 40%. For hospice physicians, this means they should 


expect her to aspirate from dysphagia and die in the next few months. This gave them 


ample time to prepare a care plan and understand any bnrriers to carry out this care plan 


at Amara place before it took place. 


12. On December 28th, 2019, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clammy'' and "making a sound like she 


was going to vomit." As a result, All Seusons Healthcare was notified. 


13. On December 291h, 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be 


vomiting and gasping for air. All Seasons Healthcare was notified. 


14. Records indicated a provider from All Seasons Healthcare anived at Amara Place at 7:10 


PM and provided medication in an attempt to clear up secretions, explained Ms. Gee 


should be kept on, oxygen support, and.ordered Amara Place employees to discharge any 


other medications. 


15. At 9:39 PM, records indicate "Debra'' and ."Katie'' from All Seasons spoke with the 


hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 


Exhibit B 
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying. 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12;47 AM on December 30111, 2019. 


19. Based on my education, experience, and training, it is my opinion to a reasonable degree 


of medical certainty that employees acting within the course and scope of their 


employment at the Defendants' facility committed negligent acts which constitute a 


failure to comply with the appropriate standard of care by: 


a. Failing to properly implement a plan for end-of:.tifc comfort and care; 


b. Failing to administer medication lo facilitate comfort while Ms. Gee was dying; 


and 
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c, Failing to assess Ms. Gt:e's allegt:cl Morphine allergy to determine its utilty for 


pain or air hunger at end of life. 


Sworn to and subscribed before me, 


BOBBIE JO HAYDT 
NOTARY PUBLIC 


Forsyth County 
Nol1h carolina 1 • 11,,,...,11_ 


M)' Commission Eltpltea 1111, I·-'"" 
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STATE OF SOUTH CARO.LI.NA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR TIU~ t<:IGHTH .JUDICIAL CIRCUIT 


.Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 
G~ ) 


Civil Action No.: 2022-NI-40-


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, foe., and Mill 
Creek Manoi\ LLC. t'lk/a Amara 
Place, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) ----------------


Plaintiff would respectfully show that: 


Parties 


Notice of Inteut to File Suit 


1) .Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of 


the county of Richland. Jennifer Murphy is the appointed Personal Representative of 


Phyllis Gee. 


2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the date 


ol' her death. 


3) Defendant Mill Crcuk Manor t1/k/a Amara Place is a business or corporation incorporated 


in the state ol' South Carolina. At all times relevant to this action, Defendant Mill Creek 


Manor provided care und residence to Ms, Gee within their facility located at 651 Polo 


Road Columbia, South Carolina 29223. 
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4) Defendant All Seasons llealthcare, LLC, is a business or corporation incorporated in the 


state of South Carolina. At all times relevant to this aclion, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at ht:r residence in Columbia, South Carolina. 


5) Defondanl All Seasons Healthcare, Inc., is a business or corporation incorporated in the 


slate ol' South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon information and belief, All Seasons 1 lealthcare, Inc., and All Seasons Healthcare, 


LLC, arc both entities working under the name of All Seasons Healthcare to provide 


hospice and palliative care to patients like Phyllis Gee. These entities together will be 


referred to as " All Seasons" throughout this pleading. 


Factual B11ckground 


7) Ms. Gee was a resident of Amara Place as a result of her advanced dementia. 


8) At least as early as July of 2019, Ms. Gee opted for hospice care from providers al All 


Seasons Healthcare. 


9) Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons' nursing 


staff between July and December of 2019. 


l O) On July 25th
, 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This 


is the last stage of tknmntia. Ms. Gee's hcalt11 was declining rapidly and she had a palliative 


performance scale of 40%. This typically indicates a patient will die within several months. 


11) Hetween July and December of 2019, Ms. Gee's health continued to decline. 


12) On December 28th, 20 19, Amara Place employees noted Ms. Gee sounded like she was 


trying to throw up after eating dinner and that Ms. Gee:: was shivuring and clammy, 


13) Ms. Gee had aspirated. Amara Place staff notiffod All Seasons of this development. 


Page 2 of7 
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14) The following <lay, on December 29th at 3:39 PM, Amara Place employees noted Ms. Gee 


was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested. 


All Seasons was notified. 


15) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease 


secretions. 


16) Al 7 : l O PM, All Seasons staff presented to Ms. Gee's residence to follow up with her status 


and ordered the staff at Amara Place to discharge all standing medications, to keep Ms. 


Uee propped up in the be<l, and to keep Ms. Ciee on oxygen support al all tirncs. 


17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms, Gee 


gasping for air and showing signs of stress. The family contacted All Seasons. 


18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine. 


19) There is no medical note or record showing the administration of either Ativan or 


Morphine. 


20) Fur the next several hours, Ms. Gee suffered and gasped for air as she was dying. 


21) Ms. Gee was declared dead at 12:47 AM on the morning of December 30th
, 20 19. 


22) Plaintiffs nursing palliative care physician expert has given an opinion Defendants were 


negligent in failing to provide proper end-of-life care to Phyllis Gee hy: 


a. Failing to properly implement: a plan for end-of-life comfort an<l care; 


b. Failing to administer m1::dication to fi:ici I itate comforl while Ms. Gee was dying: 
and 


c. Failing to assess Ms. Gee's alleged Morphine allergy to <lct1.:rmine its utility for 
pain or air hunger a.tend of life. 


23) Defendant was negligent, grossly negligent, and willful and wanton in breaching 


the standard of care as stated above causing Phyllis Gee to experience unnecessary 
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pain and suffering while she was dying. Phyllis Gee' s family experienced pain and 


suffering as they watched Ms. Gee die in pain_ 


MEDIATION 


Please take note that this dispute is subject tu pre-suit mediation within 120 days. Please 


list your choices for the primary and secondary mediators. 


Primary Mediator Secondary Mediator 


INTERROGATORIES 


1. Give the names and addresses of persons known to the plaintiff or counsel to be 


witnesses concerning the facts of the case and indicate whether written or recorded statements 


have been taken from the witnesses and, if so, indicate who has possession of' such statements. 


ANSWER: Other than the Affidavit of Carl Gray, MD, being filed 
contempot'aneously herewith, no witness has provided a written or recorded 
statement. 


Josh Gee 
c/o Kassel McVey Attorneys 
at Law 
PO Box 1476 
Columbia, SC 29202-1476 


Jennifer Murphy 
c/o Kassel McVey Attorneys 
atLaw 
PO Box 1476 
Columbia, SC 29202-1476 


Debra Reigle 
All Sensons Henlthcat·e 
7412 Woodrow Street 
frrno, SC 29063 


Stanley McCJoy, MD 
All SeasotlS Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Page 4 of7 


Judy Price 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Krista Kell 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Muckie Carter 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Allisou Woods 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 
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Andrea Hansche 
All Seasons Healthcare 
7412 Woodt·ow Street 
Jrmo, SC 29()(;3 


.Juanita Watts, RN 
All Seasons 1-lealthcare 
7412 Woodrow Street 
Irmo, SC 290(~3 


Santana Sfaten 
All Seasons Healthcare 
7412 Woodtow Street 
frmo, SC 29063 


Mikisha Smith, HSD 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trista Gollman, Med Tee 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Robin Luwson, ED 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lanita Long, MCRA 
Amara Place Hospice 
651 l>olo Rd 
Columbia SC 29223 


Destiny Sabb, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lavern Stewart, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 
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Kimberly Young, HSD 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Nikechia Foskey, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Lekeish Waller, Med Tech 
Amaru Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Kamaleh Wilson, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


M Kisha Smith, I-ISD 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Rose l>avis, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trista Gollman, Med Tech 
A1nara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Guinichatd Fuzeme, ALRA 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Patricia Henderson, ALMT 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 
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2. Set forth a list of photographs, plats, sketches, or other prepared documents in 


possession of the party that relate to the claim or defense in the case. 


ANSWER: Medical Re.cords: 


All Seasons Healthcare 06-03-2019 to 01-03-2020 (000001 - 000088) 
Amara Place (n/k/a Mill Creek Manor) 07-11-201.9 to 1218-2019 (0001-0063) 


3. In cases involving personal injury set forlh the names and address of all physicians who 


have treated the party and al I the hospitals lo which Lhc party has been committed in connection 


wilh said injuries and sel forlh a statement of all medical costs involved. 


ANSWER: See, Answer Number 1 and Answer Number 2. 


4. Set forth the names and address of all insurance companies which have I iability 


insurance coverage relating to the claim and set forth the numbers of the policies involvtid, and (he 


amount of liability coverage provided in each policy. 


ANSWER: Plaintiff is unaware of the insurer for Defendant. 


5. Set forth an itemized statement of all damages, exclusive of pain and suffering, 


claimed to have been sustained by the party. 


ANSWER: There are no medical bills associated with the claim. 


6. I ,ist the name and address of each expert witness the plaintiff expects to call as a 


witness at the trial of the case. 


ANSWER: Carl Grey, MD 
Department of Medicine 


Section of f;crontology and Geriatrics 
Wake Forest. School of Medicine 
Medical Center Boulevard 
Winston-Salem, NC 27157 
(336) 713-9022 
cgrcv/ahvakehealth.eclu 
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7. For each person known to lhe plaintiff or counsd to be a witness concerning the 


facts of the case, set forth either a summary sumcicnt to inform the other party of impo1tant facts 


known to or observed by such witness, or provide a copy of any written or recorded statements 


taken from such witnesses. 


ANSWER: There arc no written or recorded statements. All medical 
witnesses and nur·sing home witnesses arc expected to testify rcganling their 
cure and treatment of the decedent, ns well as all measures taken to prevent 
the pain and suffering at the end of her life. The children of the decedent are 
expected to t:estify regarding their mother's final hours and the effect her 
death has had on their lives. 


November 10, 2021 


Columbia, South Carolina. 


s/Jamie Rutkoski 
John D. Kassel (SC Bar 3286) 
~£!1dl,ka~se I la ~Ill 
Theilc B. McVcy (16682) 
tmcvcv@kassel alw .con, 
Jamie Rutkoski (103270) 
jrutkosk i(cu,kassellaw.com 
KASSEL McVEY ATTORNEYS AT LAW 
1330 Laurel Street 
P.O. Box 1476 
Columbia, SC 29202 
803-256-4242 
803-256-1952 (Facsimile) 
Other email : cmoultirc@)kasscllaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 
Gee, ) 


Civil Action No.: 2022•Nl-4O• 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and Mill 
Creek Manor, LLC. f/k/a Amara 
Place, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Gray, MD, being duly sworn deposes and says: 


Notice of Intent to File Suit 


1. lam a medical doctor licensed in the states of New York and North Carolina specializing 


in Gerontology and Geriatrics. I hold a bachelor's degree of Science/Biology from West 


Virigina University which I received in 2000. I also obtained my medical degree from 


West Virginia University School of Medicine in 2004. I completed residency at the West 


Virginia University School of Medicine in Internal Medicine in 2009. I completed a 


fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative 


Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York. 


2. I am board certified in Internal Medicine since 201 1 with added qualifications of Hospice 


and Palliative Medicine since 2012 and Geriatric Medicine since 2013. 


3. I currently work as an Associate Professor in the Department oflnternal Medicine at 


W alee Forest School of Medicine and I am the Enterprise Director of Hospice and 


Palliative Care at Atrium Health, and the Director of Palliative Care at Wake Fori=st 


Baptist. 
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4. I have actual professional knowledge and experience in the area of patient care at end of 


life, specifically with regards to patients admitted to hospice with advanced dementia 


preparing for end of life. 


5. Through my professional training as set forth above, I am familiar with the applicable 


standards of care for medical professionals in a hospice setting as it pertains to end oflife 


care and comfort measures. 


6. This affidavit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of 


laws which requires that this affidavit must specify at least one negligent act or omission 


claimed to exist and the factual basis for each claim based on the available evidence at 


the time of the filing of the affidavit. As other information is provided to me, I reserve 


the right to review, and if necessary, change or further explain, any opinions rendered. 


7. The evidence made available to me for my review prior to making this affidavit includes: 


a. Amara Place 07-11-2019 to 1218-2019 (0001-0063) 


b. All Seasons Healthcare 07-05-2019 to 12-27~2019 (0001-0088) 


8. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several 


years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was 


treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as 


early as July of 2019. 


9. The purpose of hospice care is to provide care and comfort to a patient who is 


approaching the end of life. This includes care to optimize comfort as a patient is actively 


dying. 


10. The records note Ms. Gee may have been allergic to morphine. The records did not 


explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A 
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true morphine allergy is extremely rare, and is often mistaken for common side effects 


such as itching and nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use at end of lite if morphine 


could not be utiHzed. 


11. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with 


dysphagia, which is the last stage of dementia, and her health was rapidly declining with 


a palliative perfonnance scale of 40%. For hospice physicians, this means they should 


expect her to aspirate from dysphagia and die in the next few months. This gave them 


ample time to prepare a care plan and understand any barriers to carry out this care plan 


at Amara place before it took place. 


12. On December 281\ 2019, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clammy" and .. making a sound like she 


was going to vomit.'' As a result, All Seasons Healthcare was notified. 


13. On December 291h, 2019, at 3:39 PM, empJoyees of Amara Place believed Ms. Gee to be 


vomiting and gasping for air. All Seasons Healthcare was notified. 


14. Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10 


PM and provided medication in an attempt to clear up secretions, explained Ms. Gee 


should be kept on oxygen suppQq, and ordered Amara Place employees to discharge any 


other medications. 


15. At 9:39 PM, record's indicate "Debra" Wld "Katie" from All Seasons spoke with the 


hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying. 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on December 30'h, 2019. 


19. Based on my education, experience, and training, it is my opinion to a reasonable degree 


of medical certainty that employees acting within the course and scope of their 


employment at the Defendants' facility committed negligent acts which constitute a 


failure to comply with the appropriate standard of care by: 


a. Failing to properly implement a plan for end-of-life comfort and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 


and 


c. Failing to assess Ms. Gee' s alleged Morphine allergy to determine its utilty for 


pain or air hunger at end of life . 


. Sworn to and subscribed before me, 


~ bbtL .JO -+hyd+ 
this 1 -1"".day of Novembur, 2022 


~~~ 
y\~ C!oMMiS~ Vl expire it/ttt/wv., 


Notary Public for North Carolina 


BOBBIE JO HAYDT 
NOTARY PUBLIC 


Foraylh County 
N"'1h Carolina 


My Commission Expires \ I I of @2.l, 


----------
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN THE COlJIH' OF COMMON PLEAS 
) 
) FOR THE FIFTH JUDICIAL CIRClJ(T 


.Jennifer Murphy, as Personal ) 
Representative of the .F.statc of Phyllis ) 
G~ ) 


Plaintiff, 


V. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo H.oad, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) --------------
TO THE DEFENDANTS ABOVE-NA1\.1ED: 


Civil Action No.: 2022-CP-40-___ _ 


SOMMONS 
(,Jury Trial Demanded) 


YOU ARE HEREBY SUMMONED and required to answer Lhe complaint hcrcirt, a copy 


of which is herewith served upon you, and to serve a copy of your answer to this complaint upon 


the subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive 


of the day of such service, and if you foil to answer the complainl, judgment by default will be 


rendered against you for the relief demanded in the complaint. 


May 23rd
, 2023 


Columbia, South Carolina. 


s/Jamie Rutkoski 
Jamie Rae Rut:koski (SC Bar No.: 101270) 
jruLko.ski@kasscllaw.com 
Theile B. Mc Vey (SC Bar No.: 16682) 
t111 S2Yt:Y@k,!.s.~9llaw.eo01 
John D. Kassel (SC Bar No.: 03286) 
j kasscl(i{l!~~\ssdlaw .com 
KASSEL Mc VEY ATTORNEYS AT LAW 
1330 Laurel Street 
Post Offic<.: Box 1476 
Columbia, South Carolina 29202 
803-256-4242 
803-256-1952 (Facsimile) 
Othtir email: cmoultric(a1kassellaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY Oil' RICHLAND 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THF: FIFTH .JUDICIAL CIRCUIT 


,Jennifer Murphy, as Personal ) 
Re1>resentativc of the Estate of Phyllis ) 
G~ ) 


Civil Action No.: 2022-CP-40-___ _ 


Plaintiff, 


v. 


All Season's Healthc;ne, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columhia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Dekndanh. } --------------
Plaintiff would respectfully show that: 


Parties 


Complaint 
(Jury Trial Demanded) 


I) Jetrnifor Murphy is a citizen and resident of the State of South Carolina and a resident of 


the county of Richland , Jennifer Murphy i.s the appointed Personal Represt:ntative of 


Phyllis Oee. 


2) Phyllis Gee, deceased, was a citi7,en and resident of the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the date 


of her death. 


3) Defendant TWG Polo Road d/h/a Amara Place (Amara Place) is a business or corporation 


formerly incorporated in the state of South Carolina. At all times relevant lo Lhis adion, 


Amara Place provided care and residence to Ms. Oee within their facility located at 651 


Polo Road Columbia, South Carolina 29223. 
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the 


state of South Cm-olina. At all times relevant to this adion, Defendant All Season' s 


1 lealthcare, Ll,C\ provided care lo M.s. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcare, lnc., is a business or corporation incorporated in the 


state of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon information and belie(, All Seasons Healthcare, Jnc., and All Sea.sons I lealthcare, 


LLC, arc both entities working under the name of All Seasons Healthcare to provide 


hospice and palliative care to patitmls like Phyllis Gee. These entities together will be 


referred lo as "All Seasons'' throughout this pleading. 


7) On November 11 , 2022, Plainti1T filed a Notice of Intent in Greenwood County (see, 


Exhibit 1 ). All parties wen: properly served. 


8) Defendants were notifa:<l via certified mail of a scheduled mediation with mediator Robert 


McMa.han. Ml-odiation was held on April 201\ 2022, and neither defendant attended. Mr. 


McMahan filed his mediation report on May 24th, 2023. (sec, Exhibit 2) 


9) The Notice of Intent was errantly filed in Greenwood County. The proper venue for this 


action is Richland Cmmty. 


Factual Back&round 


l 0) Ms. Gee was a resident of Amara Place as a result of her advanced dementia. 


11) At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All 


Seasons Healthcare. 


12) Ms. Gee was regularly visited by Dr. Stanley McCloy a11d members of All Seasons' nursing 


staff between July and December of2019. 
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13) On July 25il1, 2019, Dr. McCloy noted Ms. Oee was suffering frum stage 7C <.k:mcntia. This 


is the last stage of dementia. Ms. Gee' s health was declining rapidly and she had a palliative 


performance scale of 40%. This typically indicates a patient will die within several months. 


14) Between July an<l December of 2019, Ms. Gee's health continued to decline. 


15) On December 28th
, 2019, Amara Place employees noted Ms. Gee sounded like she was 


trying to throw up after eating dinner and that Ms. Gee was shivering and clammy. 


16) Ms. Gee had aspirated. Amara Place staff notified All Seasons uf this development. 


17) The following day, on December 29th at 1:19 PM, Amara Place employees nute<l Ms. Gee 


was gasping for air. Amara Place employees noted it sounded I ike Ms. Gee was congeskd. 


All Seasons was notified. 


l 8) All Seasons nurses presented to Ms. Gee' s residence and prescribed Atropine lu decn:ase 


secret.ions. 


19) At 7: l O PM, All Seasons staff presented to Ms. Gee' s residence to follow up with her status 


and ordered the staff at Amara Place to discharge all standing medications, tu keep Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support al all times. 


20) Ms. Gee' s family and friends were with Ms. Oee and became concerned about Ms. Gcc 


gasping for air and showing signs of stress. The family contacted All Seasons. 


21) At 9:39 PM, Dr. McCloy, an A.II Seasons physician, prescribed A ti van and Morphine. 


22) There is no medical note or record showing the administration of either Ali van or 


Morphine. 


23) For the next several hours, Ms. Gee suffered and gasped for air as she was dying. 


24) Ms. Gee was declared dead at 12:47 AM on the morning of December 301h_, 2019. 
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25) Plaintiffs nursing palliative care physician expert has given an opinion De fondants were 


negligent in failing to provide proper end-of-lite care to Phyllis Gee by: 


a. Failing to properly implement a plan for end-of-lite comf011 and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 
and 


c. Failing to assess Ms. Gee' s alleged Morphine allergy to tkltJrminc its uiility for 
pain or air hunger at end of lifo. 


26) Defendant was negligent, grossly negligent, and willful and wanton in breaching 


the standard of care as stated above caus ing Phyll is Gee to experience unnecossary 


pain and sufforing while she was dying. Phyllis Ciee's family experiem:e<l pain and 


suffering as they watched Ms. Oee die in pain. 


WHEREFORE, Plaintiff prays for judgment in this matter m a sum sufficient to 


adequately compensate them for their damages, for punitive damages1 for the costs of this 


action, and for such other and further relief as the Court may deem just and proper. 


{signature block on following page} 
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Columbia, South Carolina. 


Respectfully submitted 


s/JamiC:J Rutkoski 
Jamie RaC:J Rutkoski (SC Bar No.: 103270) 
.in-1tkos_hi@kusscllaw.com 
Theile B. McVey (SC Bar No.: 16682) 
tmcvey(a.lkassellaw.con1. 
John D. Kassel (SC Bar No.: 03286) 
j kasselfr-1).kassel law .com 
KASSEL McVEY A'ITORNEYS AT LAW 
1330 I ,aurel Street 
Post Office Box 1476 
Columbia, South Carolina 29202 
803-256-4242 
803-256-1952 (facsimile) 
Other email: emoultJ·ie@),kassellaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) lN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Rcprcsentadve of the Estate of PhyJlls ) 
Gee, ) 


Civil Action No.: 2022-Nl-40-


Plaintiff, 


v. 


AU Season's Healthcare, LLC, AH 
Seasons Healthcare, Inc., and Mill 
Creek Manor, LLC. f/k/a Amara 
Place, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Gray, MD, being duly sworn deposes and says: 


Affidavit of Carl Grey, MD 


1. l am a medical doctor licensed in the states of New York and North Carolina specializing 


in Gerontology and Geriatrics. I hold n bachelor ts degree of Science/Biology from West 


Virigina University whlch I received in 2000. 1 also obtained my medical degree from 


West Virginia University School of Medicine in 2004. I completed residency o.t the West 


Virginia University School of Medicine in Internal Medicine in 2009. I completed a 


fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative 


Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York. 


2. I um board certified in Internal Medicine since 201 1 with added qualifications of Hospice 


and Palliative Medicine since 2012 and Geriatric Medicine since 2013. 


3. J currently work as an Associate Professor in the Department of Internal Medicine at 


Wake Forest School of Medicine and I nm the Enterprise Director of Hospice and 


Palliative Co.re at Atrium Health. and the Director of Palliative Care at Wake Forest 


Baptist. 
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4. I have actual professional knowledge and experience in the area of patient care at end of 


life, specifically with regards to patients admitted to hospice with advanced dementia 


preparing for end of life. 


5. Through my professional training as set forth above, I am familiar ,vith the applicable 


standards of care for medical professionals in a hospice setting as it pertains to end of life 


care and comfort measures. 


6. This affidavit is made pursuant to section 15~36w I 00 of ti,e 1976 South Carolina Code of 


laws which requires that this affidavit must specify at least one negligent act or omission 


daimed to exist and the factual basis for each .claim based on the available eyjdence at 


the time of the filing of the affidavit. As ot!ler information is provided to me, I reserve 


the right to review, and if necessary, chan&e or further ex.plain, any opinions rendered. 


7. The evidence made available to me for my review prior to making this affidavit includes; 


a. Amara Plac~ 07-11-20\9 to 1218-2019 {0001-0063) 


b. All Seasons Healthcare 07-05-2019 to 12-27-2019 (0001-0088) 


8. Phyllis Gee was a resident at Amarc1. Place (now known as Mill Creek Manor) for several 


years due to her advanced dementia. While a resident of Amara Place, Ms. Geo was 


treated by All Seasons rlealthco.re-who provided hospice and palliative care to M!L Gee as 


early as July of 2019. 


9. The purpose of hospice care is to provide care and comfort to a patient who .is 


~pproaching the end ofli fe. This includes care. to optimize comfort as a patient is actively 


dying. 


10. The records note Ms. Gee may have been allergic to morphine. Thtl records did not 


explain the allergy, or the side effects Ms. Gee suffered after morphine administration. A 
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true morphine allergy is extremely rare, and is often mistaken for common side effects 


such as itching and nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use at end of life if morphine 


could not be utilized. 


11 . In July of 2019, hospice providers indicated.Ms. Gee was in stage 7C dementia with 


dysphagia, which is the last stage of dementia, {Uld her health was rapidly declining with 


a palliative performance scale of 40%. Forbospice physicians, this means they should 


expect her to aspirate from dysphagia and die in the next few months. This gave them 


nmp!e time to prepare a care plan and understand any baniers to carry out this care plan 


at Amara place before it took place. 


1-2. On December 281\ 2019, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clammy" and "making a spµnd like she 


was going to vomit." As a result, All Seasons Healthcare was notified. 


13. On December 29111, 2019, at 3:39 PM, employe~s of Amara Place believed Ms. Gee to be 


vomiting and gasping for air. All Seasons Healthcare was notified. 


14. Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7: 10 


PM and provided medication in llil attempt to clear up secretions, explained Ms. Gee 


should be kept on oxygen suppoq, and ord~red Amara Place employees to discharge any 


other medications. 


15. At 9:39 PM; records indicate "Debra" and "Katie" from All Sea~ons spoke with the 


hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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l 7. Witnesses indicate Ms. Gee was struggling nnd gasping for air as she was dying. 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on December 3011', 2019. 


19. Based on my educntion, experience, and training, it is my opinion to a rensonable degree 


of med'ical certainty that employees acting within the course and scope of their 


employment at the Defendants' facility committed negligent acts which constitute a 


failure to comply with the appropriate standard of care by: 


a. Foiling to properly implement a plan for end-of-life comfort and care; 


b. Failing to administer medication lo focilitnte comfort while Ms. Gee was dying; 


and 


c. Failing to assess Ms. Gee's alleged Morphine allerh'Y to determine its utilty for 


pain or air hunger at end of life. 


Sworn to and subscribed befor1-. me, 


~,\obi e... . :fo -thyd~-
this , ~day of NoviWtbeY, 2022 


~~~. 
y\~ Coh-"\1"11':a ,1 ti<pi~ tl/1'1fu,2,y 


Notary Public for North Carolina 


,...-; 
/,/ 


/ 


~ ---


BOBBIE JO HAYDT 
NOTARY PUBLIC 


Forsyth County 
Nonh Carolina I 


My Com~ E.xl)iru 11ltt+J'l0?.\, 
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STATE OP SOUTH CAROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal Representative 
of the Estate of Phyl lis (iee_, 


Plaintiff, 


V. 


All Season's Healthcare, LLC, All Seasons 
Healthcare, Inc., and TWG Polo Road, 1 ;LC 
cl/b/a Mill Creek Manor, LLC flk/a Amara 
Place at Columbia, 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


) 
) 


IN THE COURT OF COMMON PLEAS 


CIA NO.: 2023-CP-40-03086 


ANSWER ON 
BEHALF OF THE DEl<'ENDANT, ALL 


Sl~ASONS HEALTHCARE, INC. 


TO: JOHN D. KASSEL, ESQUIRE, THEIL.Ji: 13. MCVEY, RSQUHU~ AND .JAMIE 
RUTKOSKI, ESQUIRE, ATTORNEYS FOR THE PLAINTIFF: 


The Defendant, All Seasons Healthcare, Inc., (hereinafter "Defendant''),, reserving all rights 


lo file Ruic 12 Motions, hereby answers the Complaint of Plaintiff as follows: 


FOR A FIRST DIWENSF, 


I. Defendant denies each and every allegation of the Complaint nut h1.:reina1tcr 


specifically admitted, qualified, or explained. 


FOR A S.ECOND DEFRNSF, 


2. Defendant admits on information and belief the allegations of paragraphs 1 and 2 


of the Complaint. 


3. Defendant admits so much of paragraph 3 of the Complaint_, as Amara Place 


provided care and residence to Ms. Gee but has no inforlllation sufficient to formulate bdicfs as 


to Lht: remainder of the allegations, denies same, and would crave reference to the medical records 
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for a more complete and accurate response to said allegations. 


3. Defendant admits so much of paragraph 4 of the Complaint as Plaintiff alleges il is 


a corporation created in the State or South Carolina but denies the remainder of the allegations as 


stated. Defendant has no information sufficient to formulate beliefs as to the remainder of the 


allegations, denies same. 


4. Defendant ad111its so rnuch of paragraph 5 of the Complaint as it is a South Carolina 


Corporation, but denies the remainder of the al legations, as slated, and would crave reference to 


the medical records for a more complete and accurate response. 


5. Defendant denies the allegations of paragraph 6 of the Complaint. 


6. Defendant has no information sufficient to formulate a belief as to the allegations 


of paragraphs 7, 8 and 9 of the Complaint, denies same. 


7. Defendant admits the allegations of paragraph IO of the Complaint. 


8. Defendant admits so much of the allegations in paragraph 11 of the Complaint as 


Ms. Gee opted for hospice care but denies the remainder of the allegations. 


9. Defendant admits so much of the allegations of paragraph 12 of the Complaint as 


Dr. McCloy vlsited her, hut denies the remainder of the allegations as stated, and would crave 


reference to the medical records for a more complete and accurate response to said allegations. 


l 0. Defendant admits the allegations of paragraphs 13 and 14 of the Corn plaint. 


11. Defendant has no information to formulate a belief as to the allegations of 


paragraphs 15, 16 and 17 of the Complaint and denies same and would crave rcforencc to the 


medical records for a more complete and accurate response to said allegations. 


12. Defendant denies the allegations of paragraph 18 of the Complaint as stated but 


adrnits Ms. Gee was prescribed Atropine but would crave reference to the medical records for a 


more complete and accurate response to said allegation. 
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13. Defendant has no information Lo fonnulaLe a belief as to the allegations of 


paragraphs 19 and 20 of the Complaint and denies same but would crave refenmce Lo Lhc medical 


records for a more complete and accurate response to said allegations. 


14. 


15. 


Dt:fomJanL admils the allegations of paragraphs 21 and 22 of the Complaint. 


Defendanl admits so much of paragraph 23 of the Complaint as Ms. Gee was dying 


from a terminal illness which was the reason for her hospice care. 


16. Defendant admits so much of paragraph 24 of the Complaint as Ms. Gee was 


declared dead . 


17. Defendant admits so much of paragraph 25 of Lhe ComplainL as alleges Plaintiff has 


named an expert, but denies the remainder of the allegations as stated, including subparts. 


18. Defendant denies paragraph 26 of the Complaint. 


FOR A THIRD l>RFENSR 


19. The Complaint fails to state facts suffic ient to consLitute a cause of action against 


this Defendant. 


FOR A FOlJRTH DEFENSE 


20. Defendant acted in accordance with acct:pted standards of care for a hospice 


provider, exercised sound medical judgment in their care and treatment of the Decedent and bears 


no liability to Plai.ntiffa for an unfortunate result from propt::rly employed medical care, and is not 


an insurer of a cure or guarantors of results 


FOR A Fil◄'TH DEFENSE 


21. This action is barred by the statute of limitations. 


FOR A SIXTH DE_FENSE 


22. Detendant asserts irnproper service of process against it in that it has never been 


properly served and moves that the Complaint be dismissed. 
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FOR A SEVENTH DEFENSE 


23. Any injury or damage sustained by the Plaintiffs as a result of the matters alleged 


in the Complaint were caused anti occasioned by events over which this Defendant had no control 


or right of control, thereby relieving Defendant from any liability or responsibility herein and 


Defendant pleads an unavoidable accident as a complete bar to this action. 


FOR AN EJ.GI.JTl..l .llF.Fr◄:NSE 


24. Any injury or damage sustained by the Plaintiffs as a result of the matters alleged 


in the Complaint were a proximate result of one or more independent, efficient and intervening 


causes which the Dcfondant atlirmativcly pleads as a complete bar to this action. 


FOR A NINTH DEFENSE 


25 . Defendant avers that punitive damages arc unconstitutional, have no meaningful 


standard by whkh they can be ascertain1,-;d, subject Defendant to a double recovery and violate 


equal protection and due process ortaw. 


FOR A TENTH DEFENSF. 


26. Defendant pleads all caps on damages and special defenses as set fc)(tl, in the South 


Carolina Medical Malpractice Tort Reform Act. Defendant pleads all statutory caps on actual anti 


punitive damages, including but not limited to the caps described in S.C. Code ~ 15-32-21 0 and 


§15-32-220, ct seq. and §15-32-530, ct. seq., as amended-


FOR AN ELEVENTH DEFENSE 


27. Defendant reserves any addition of further defenses as may be revealed by 


additional information during the course of discovery and investigation and is consistent with the 


South Carolina Rules of Civil Proccclurc. 
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WI IJ.:.RJ2FORE, having fully answered the Complaint, the Defendant prays that it be 


dismissed, with prejudice, for their costs and for such other and further relief as the Cou,t deems 


just and proper. 


Columbia, South Carolina 
August 23, 2023 


ls/Julius W. McKay, H 
Julius W. McKay, IT 
The McKay Finn, PA 
3700 Forest Drive, Suite 404 
P.O. Drawer7217 
Columbia, SC 29202 
(803) 256-4645 - Phone 
(803) 765-1839 - Fax 
jmckay(f/),mckayfirm.com 
Attorney for Defendant, All Seasons Healthcare, Inc. 


m 
r m 
0 


~ 
0 z 
0 
► 
r 
r 
-< 
'll 
r m 
Cl 


f\J 
a 
N w 
► 
C 


IQ 


N w 
fy 
w 
-u 
~ 


':JJ 
0 
I 
r­
► z 
0 


(") 
0 s:: 
~ 
0 z 
"tJ 
r m 
► 
(/) 


' (') 
)> 
en 
m 
'!I, 
I\) 


R3 w 
0 
7) 


~ 
0 
w 
0 
CD 
0) 


ROA 37







STATE OF SOlJTfl CAROLTNA 


COUNTY Of RICHLAND 


Jennifor Murphy, as Personal Reprnsi::nlalivc 
of the Estate of Phyllis Gee, 


Plaintiff, 


v. 


All Season ' s l Iealthcare, LLC, All Seasons 
I lealthcare, Inc., and TWO Polo Road, LLC 
d/b/a Mill Creek Manor, I ,I ,C fi'k)a Amara 
Place at Columbia, 


Defendants. 


) 
) 
) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE COURT OF COMMON PLEAS 


CIA NO.: 2023-CP-40-03086 


MOTION FOR SUMMARY JUDGMENT 
OR IN THE ALETERNATIVE 


MOTION TO DISMISS ON 
BEHALF OF TIIE DEFENDANT, 


ALL SEASONS HEALTHCARE, INC. 


TO: JOUN I). KAss•:L, ESQUIRE, THRlLIC B. MCVEY, 1£SQUIRE AND JAMIE 
RUTKOSKJ, F,SQUIRE, ATTORNF,YS FOR THE'. PLAINTIFF': 


You will please take notice that within ten (10) days of the service hernof, the Dcfondant, 


All Seasons I Iealthcare, lnc., (hereinafter ''Defendant"), herr.::by movt::s before the Court of 


Common Pleas for Richland County for an order dismissing Plaintiffs Complaint and all claims 


raised against them. This motion is made pursuant to Rules 3, 4, 5 and 12(6)( I), I 2(b)(2), 12(b)( 4 ), 


12(b)(5), 12(b)(6) and 56 of the South Carolina Rules of Civil Procedurt!, and §J5w79wl25 and 


§15-36-100, Code of Laws of South Carolina, as amende-0, and the Commun Law of the State of 


South Carolina. 


Specific grounds for th is •notion are as fbllows: 


1. Failure to timely serve the Complaint pursuant to Rule 3 of the South Carolina 


Rules of Civil Procedure. 
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The Complaint was filed on June 13, 2023. However, Defendant has never been properly 


served with a copy of the Summons and Complaint, as it was not servt:d on the registered agent of 


the corporation. 


2. Improper service of process pursuant to Ruic 4 of the SCRCP. 


Plaintiff has failed to ever serve Defendant by personal service, as required by the Rule or 


by statutory surviet: by certified mail pursuant to Ruic 4(d)(8) as this lawsuit was not properly 


served on the rngistered agent for the corporation. 


As such, the registered agent has never bet:n served but if the Court believes that service 


was proper, it was untimely in that it is after the one hundred twenty (120) days required from 


filing of the Complaint. 


3. This action is barred by the statute of limitations. 


South Carolina has a three (3) year statute of limitations which was not met against 


the Defendant. 


Section l 5-3-545(a) Cude of Laws of South Carolina provides: 
''any action ... to recover damaxesfor injwy tu the person arising 
out of any medical ... treatment, omission ... by any licensed 
healthcare provider ... acting within the scope of his proji?ssion 
must be commenced within three (3) years fi'vm the date (f 
treatment, omission or operation givinl{ rise lo lhe cause ufaction 
or three (J) years.from the date of discovery or when it reasonably 
ought to have been discovered". 


The Complaint alleges the incident giving rise to this claim occurred on December 30, 


2019, in Richland County, South Carolina where Decedent died. It is clear that Plain Liff was awarn 


oft.he issues giving rise to this claim as of that date. Plaintiff filed a Notice oflnlenl lo File SuiL 


in Greenwood County Court of Common Pleas on November l 1, 2022. This was not a county in 


which venue would be proper for filing this lawsuit. Moreover, All Seasons Healthcare, Inc., was 


nl!Ver properly Sl;rved with the Notice of Intent as required by statute. Plaintiff filed the Complaint 
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in this action in .Richand County Court of Common Pleas on .lune 13, 2023, but th1.: statute of 


litnitations had already expired on December 30, 2022. As such, the lawsuit is time barred by tht:: 


statute of limitations against this Dcfondant as it was never properly served or com111enced against 


them. 


For the reasons set forth herein, Defondan l movt::s for summary judgment of the Complaint. 


Motion is based upon the pleadings, statutes and authorities, affidavits, and other documents to be 


filed. 


Columbia, South Carolina 
August 23, 2023 


/s/Jul.ius W. McKay, II 
Jul ius W. McKay, II 
The McKay fi'irm, PA 
3 700 fi' orest Drive, Suite 404 
P.O. Drawer 7217 
Columbia, SC 29202 
(803) 256-4645 - Phone 
(803) 765-1 839 - fax 
jmckay@1)mckayfirm.com 
Attorney for Defendant, All Seasons Healthcare, Inc. 
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STA TE 011' SOUTH CAROLINA 


COUNTY OF RfCIILANl> 


Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/h/a Mill Creek 
Manor, LLC. f/k/a Amara Place, 


Defendants. ------ - - ------ -


) IN THE COURT OF COMMON PLEAS 
) 
) FOR TILE ·nFTH .JlJD[CIAL CIRCUIT 


) Civil Actio11 No.: 2023-CP-40-03086 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Plaintifrs Response to Defenda11t All Season's 
Healthcare, lnc.'s Motion for Summary 


Judgment or Motion to Dismiss 


To: Julius W. McKay, III, Esq., attorney for Defendant All Season's Healthcare, Inc.: 


Plaintiff, by and through undersigned counsd, rnspcctf11Ily requests this court deny 


Defendant All Seasons Healthcare, lnc.'s, Motion for Dismissal or Summary Judgment, as the 


defmdant was properly served with Notice oflntent to File Suit within the statute of limitations. 


This action tolled the statute of limitations. Plaintiff then filed and served the complaint on 


Defendant within the statutorily pn::scribcd time period. Thus, Dcfondant's motion should be 


denied. 


Facts 


Phyllis Gcu was adrniLteJ tu a nursing facility call1;;d Amara Place in 2019. She was 


receiving hospice care through All Season's Healthcare, LLC. Ms. Gee sutforcd from advanced 


dementia and between July and December of2019, her h~tdth significantly deteriorated. Ms. 


Gee' s hospice healthcare plan indicated she would receive comfort care and pain reduction as her 
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health deteriorated. I lowever, Defendants failed to adhere to the standard of care and did not 


provide pain relief to Ms. Gee as she was dying. She suffered for hours without proper 


medication, as prescribed in her medical chart. On December 301h, 2019, Ms. Gee passed. 


On November 11 th, 2022, Plaintiff filed her Notice of intent to File Suit with the 


statutorily required expert affidavit attached in Greenwood County. (see, Exhibit 1) On 


December 16th, 2022, Defendant All St::ason's Healthcare, Inc, was served via certified mail. 


Proof of servi1.;t: was rclurm-:d to Plaintiffs counsel. (sec, Exhibit 2). 


Defendants did not obtain counsel at this time. On March 1 <:it", 2023, Plaintiff mailed a. 


letter to All Sea5on' s llealthcare, Inc. informing them that Plaintiff had scheduled the 


procedurally required pre-suit mediation prior to filing a complaint for March 30th
, 2023. (sec, 


Exhibit 3). 


On March 271\ 2023, a woman by the name of Trish who identified herself as an 


employee of All Season's Healthcare, Inc., called Plaintiff's counsel's office to inquire about the 


pre-suit mediation. At that time, Elizabeth Moultrie, paralegal to Plaintiff's counsel , sent an 


email to Trish attaching the Cover Letter, Notice of Intent, and Proof of Service. (see, Exhibit 4). 


On April 20th, mediator Robert McMahon, Esq., conductl;}d pre-suit mediation with 


PlainLiffs counsel and Stuart Mottern, CFO of Mill Creek Manor, LLC. On May 24111, 2023, 


Proofof AIJR was filed with Greenwood County Clerk or CourL (sec, Exhibit 5). 


On June 6th, 2023, Plaintiffs Counsel filed a Motion to Change Venue from Greenwood 


County to Richland County, as all parties are domiciled in Richland County and all of the events 


related to this lawsuit occurred in Richland County. The motion was granted. 
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On J um: 13th
, 2023, Plaintiff filed their Complaint with Richland County Clerk of Court. 


On June 26111
, 2023, All Seasons Healthcare was served by registered agent, Heather McCloy, via 


certified mail return receipt requested. (see, Exhibit 6). 


On July 25111, 2023, I leather McCloy, Chief Executive Officer and Registered Agent for 


All Seasons I lealthcare, Inc., emailed Plaintiffs counsel indicating she was in receipt of 


"documentation" and that her insurance carrier of record was denying coverage. (s(.:)e, Exhibit 7). 


In the email, Ms. McCloy also requested a 30-day extension to retain an attorney and fik: an 


answer. Plaintifrs counsel agreed to the extension. 


Statute of Limitations 


All Season's Healthcare, LLC, is a privately owned corporation and any claims of 


negligence against them carries a three-year statute of limitations. Thus, the statute of limitations 


would run on December 301h, 2022. 


On November l l th, 2022, more than a month betore the statute of limitations would run 


on Plaintifrs claims, Plaintiff filed the Notice of Intent against both defendants with the 


statutorily required expert a Hi davit. Pursuant to Section l 5-79- l 25(A) of the South Carolina 


Code Annolalud, " [l]iling the Notice of lntcntto File Suit tolls all applicable statutes of 


limitations." The filing of the Notice of Intent to File Suit on November 111'\ 2022, tolled the 


statute of limitations. Section 15-79-125(E)( l) requires the Plaintiff's complaint to be filed 


''within sixty days allcr the mediator determines that the mediation is not viable, that an impasse 


exists, or that the mediation should end." Mediation was held on April 2ot11
, 2023 . Proof of ADR 


was filed May 24th, 2023. Using either the date of the mediation or the date Proof of ADR was 
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filed, Plaintiffs filing of th!:! ComplainL on June 131'\ 2023, was within sixty days of the 


mediator's determination. Thus, the complaint was timely filed within Lhe statute of limitations. 


Plaintiffs initial filing of the Notice oflnltlnt to File Suit with the Greenwood County 


Clerk of Cou1t is not relevant in determining timeliness of filing. Rule 82(6) of the South 


Carolina.Rules of Civil Procedure sates "fwlhen an action is brought in the wrong county or in 


the wrong court, the court shall not dismiss the action but shall transfer it to any proper county or 


court in which it could have been brought." SCRCP 82, emphasis added. Although Greenwood 


County was an improper venue, the South Carolina Rules of Civil Procedure explicitly slate this 


is not n.:ason for dismissal. The Court acted properly in transferring the case to the proper county. 


Service 


Defondant All Seasons Healthcare, Inc., argues they were not properly scrvc<l with the 


Summons and Complaint in this case. As noted above, All Seasons Healthcare, Tnc.'s rcgislen:d 


agent, Heather McCloy, was served on .lune 261'\ 2023, thirteen days after the Complaint was 


filed. She was served by certified mail, return receipt requested, restricted ddivery as required by 


rule 4(d)(8) ot'thc Sollth Carolina Rules of Civil Procedure. 


Ms. McCloy emailed Plaintifrs counsel on July 26th, 2023, requesting an extension to 


answer the Complaint indicating she had tendered the summons and complaint to her insurance 


company. However, Lhc insurance company denied coverage. Plaintiff's counsel agreed to the 


extension to allow Defendant All Seasons to obtain counsel. 


The plaintiff need only show compliance with the rules. Roche v. Young Bros., Inc., of 


Florence, SC , 456 S.E.2d 897 (I 995). When the civil rules un service an: followed, there is a 
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presumption uf prupi.::r service. Id. "When the civil rules on service arc followed, there is a 


presumption of proper service." Id. , 318 S.C. at 211 , 456 S.E.2d at 900. 


When Plaintiff became aware of Defendant's position regarding service of process, 


Plaintiff requested lo depose their corporate representative on the issue. Plaintiff noticed the 


deposition for February 7111, 2024. Defendant requ<:lsted the deposition be pushed to March 27th
, 


2024. Thus, there is a pending deposition to determine the Hu;ts and Gircumstanccs surrounding 


service of process. 


Conclusion 


Pursuant to the foregoing, Plaintiff filed the Notice oflntent to File Suit within the statute 


of limitations, which tolled the statute of limitations. Plaintiff then filed the Complaint within the 


statutorily required time frame of sixty days from the date mediation was deemed unsucccssfol. 


The registered agent of Defendant All Seasons I lealthcare, Inc. was timdy and properly served 


by restricted ce1tified mail , return receipt requested. As a result, Defcnuant 's Motion to Dismiss 


and Motion for Summaiy .Judgment should be denied. 


March 6, 2024 


Columbia, South Carolina. 


s/Jamie Rae Rutkoski 
Jamie Rae Rutkoski (SC Bar No.: 103270) 
jrntkosJ-ird2kassel law .com 
Theile JJ. McVey (SC Bar No. : 16682) 
tmcvcv(a~kassel law. com 
John J), Kassel ( SC Har No.: 3286) 
KASSEL Mc VEY AT l'ORNEYS AT LAW 
1330 Laurel Street 
Post Office nox 1476 
Columbia, South Carolina 29202-1476 
803-256-4242 
803-256-1952 (Facsimile) 
Other email: emoultrie(iilkassellaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) lN THE COURT OF COMMON PLEAS 
) 
) FOR THF. EIGHTH JUDICIAL CIRCUIT 


.Jennifer Murphy, ns Personal ) 
Representative of the Estate of Phyllis ) 
Ge~ ) 


Civil Action No.: 2022-NJ-40-


Plaintiff, 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and Mill 
Creek Manor, LLC. f/k/a Amara 
.Place, 


) 
) 
) 
) 
) 
) 
) 
) 
). 
) 


Defendants. ) --------------
Plaintiff would respectfully show that: 


Parties 


Notice of Intent to File Suit 


1) Jennifer Murphy is a citizen and resident of tbc StaJc of South Carolina and a resident of 


the county of Richland. Jennifer Murphy is the appointed Personal Representative of 


Phyllis Gee. 


2) Phyllis Gee, deceased, was a citizen and resident o.f the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the date 


of her death. 


3) Dcfondarit Mill Creek Manor flk/a Amara P1ac~ is a business or corporation incorporated 


in the state of South Carolina. At all times relevant to this action, Defendant Mill Creek 


Manor provided care and residence to Ms-. Gee within tl1oir facility located at 651 Polo 


Road Columbia, South Carolina 29223. 


r PLAIN1IFF•s 1 £x11,a,r 
l ._ --L____ 


J 
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorpoi-ated in the 


state of South Carolina. At all time1> relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcare, Inc., is a business or cmporation incorporated in the 


state of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC; provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon infom1ation and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare, 


LLC, are both entities working under the name of All Seasons Health.care to provide 


hospice and palliative care to patients like Phyllis Gee. These entities together will be 


referred to as "All Seasons" throughout this pleading. 


Factual Background 


7) Ms. Gee was a resident of Amara Place as a result of her advanced dementia. 


8) At least as eady as July of 2019, Ms. Gee opted for hospice care from providers at AU 


Seasons Healtheare. 


9) Ms. Gee was regularly visited by Dr. Stanley McCloy aqd members of All Seasons' nursing 


staff between Ju_ly and December of2019. 


10) On July 2511\ 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This 


is the last stag<: of dementia. M.s. Gee's health was declining rapidly and she had a palliative 


performance scale of 40%. This typically indicates ap·atient will die within several months. 


11) Between July and December of 2019, Ms. Gee's health continued to decline. 


12) On Df..-ccmber 28111, 2019, Amara Place employe1::s noted Ms. Gee sounded like she was 


trying to throw up after eating di11ner and that Ms. Gee was shivering and clammy. 


13) Ms. Gee had aspirated. Amara Place staff notified AU Seasons of this development. 
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14) The following day, un December 29th at 3:39 .PM, Amara Pl~ce employees noted Ms_ Gee 


was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested. 


All Seasons was notified. 


15) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease 


secretions. 


16) At 7: 10 PM, All Seasons staff presented to Ms. Gee's residence to follow up with her status 


and ordered the sraff at Amara Place to discharge all standing medications, to ke.cp Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times . 


l7)Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee 


gasping for air and showing signs of stress. The family contacted All Seasons_ 


18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine, 


19) There is no medical note or recerd showing the administration of either Ativan or 


Morphine. 


20) For the· next several hours, Ms. Gee suffered and gasped for air as she was dying. 


2l)Ms, Gee was cl"eclared dead at 12:47 AM on the moming of December 301
h, 2019. 


22)Plaintiffs nursing pa.lliative care physician expert has given an opinion Defendants were 


negligent in failing t0 provide proper end-of-life care to Phyllis Gee by: 


a. Failing to properly implement a plan for end-of-life comfort and care; 


b. Failing to administer medication to facilitate comfort while Ms, Gee was dying; 
and 


c. Failing to assess Ms. Gee' s alleged· Morphine allergy to determine its utility for 
pain or air hunger at end of life. 


23) Defendant was negligent, grossly negligent, and willful and wanton in breaching 


the:: standard of care a~ stlj.tcd above causing Phyllis Gee to experience unnecessaiy 
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pain and sttffering while she was dying. PhyUis Gee's family experienced pain and 


suffering as they watched Ms. Gee die in pain. 


MEDIATION 


Please take n9te that thi.s dispute is subject to pre-suit mediation within 120 days. Please: 


list your choices for the primary and secondary rnediators. 


Primary Mediator Secondary Mediator 


lNTERROGATORffiS 


1. Give the names and addresses of persons la;rown to the plail1tiff or counsel to be 


wi'tnesses concerning the focts of the case and indicate whether written or recorded statements 


h.a'(c been talc.en from the witnesses aud, if so, indicate who has possession of such statements. 


ANSWER: Other than the Affidavit of Carl Gray, MD, being flied 
contemporaneously herewith, no witness has providecl a written or recorded 
statement. 


Josh Gee 
c/o Kassel Mc Vey Attorneys 
at Law 
PO Box 1476 
Columbia, SC 29202-1476 


Jennifer Murphy 
c/o Kassel McVey Attorneys 
at Law 
PO Box 1476 
Columbia, SC 29202-1476 


Debra Reigle 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Stanley McC.Joy, MD 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 
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Judy Price 
All Seasons Healthcare 
7412 Wood.row Street 
Irmo, SC 29063 


Krista Kell 
AU Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Mackie Carter 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Allison Woods 
All Seasons Healthcare 
7412 Woodrow St"rcct 
Irmo1 SC 29063 
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Andrea Hansche 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Juamta Watts, RN 
All Sea~ons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Santana Staten 
All Seasons Healthcare 
7412 Woodrow Street 
lrm.o, SC 29063 


Mikisba Smith, HSD 
Anlllra Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trista Gollman, Med Tee 
Amara Place Hospice 
6SJ Polo Rd 
Colurnbla SC 29223 


Robin Lawson, ED 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Limit~ Long, MCRA 
Amata Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Destiny SabJ), Med Tecl1 
Amara Place Hospice 
6S1 Polo Rd 
Columbia SC 29223 


Lavern Stewart~ Med Tech 
Amara Place Hospke 
651 Polo Rd 
Columbia SC 29223 
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Kimberly Young, HSD 
Amara Place Hospice 
651.Polo Rd 
Columbia SC 29223 


Nikec:hla Foske.y, Med Tech 
Amara Place Hospice 
6S-1 Polo Rd 
Columbia SC 29223 


Lekeish Waller, Med Tech 
Amara Place Hospice 
651 Pol<> Rd. 
Columbia• SC 29223 


Karoalch Wils()n, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


M Kisha Smith, HSD 
Amata Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Rose Davis, Med Tech 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Trista Gollman, Med Tech 
Amara Place Hospice 
6S1 Polo Rd 
Columbia SC 29223 


Guinichard J.tuzeme, ALRA 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 


Patricia H\?ndcrson, ALMT 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29223 
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2, Set forth a list of photographs1 plats, sketches, or other prepared documents in 


possession of the party th.at relate to the claim or defense in, the ease. 


ANSWER: Medical Records: 


All Seasons Healtbc:are 06-03-2019 to 01-03-2020 (000001 • 000088) 
Amara Place (11/k/a Mill Creek Manor) 07-1 t-2019 to 12.18-2019 (0.001-0063) 


3. (n cases involving personal injury set forth the names and address of all physicians who 


have treated tl1e party and all the hospitals to which the party has been committed in connection 


with said injuries and set forth a statement of all medical costs involved. 


ANSWER: See, Answer Number 1 and Answer Number 2. 


4. Set forth the names and address of all insurance companies which have li~bility 


insurance coverage relating to the claim and set forth the numbers of the policies inv:olv~d. and the 


amount of liability cov~rage provided in each policy. 


~SWER: Plaintiff is unaware of the insu.rer for Defendant. 


5. Set fo1th an itemized sta,h.:lnent of all damages, exclusive of pain and suffering, 


claimed to have been sustained by the pt1rty. 


ANSWER: There are no medical bills associated with the claim. 


6. List the name and address of each expert witness the plaintiff expects to call as a 


witness at the trial of the case. 


ANSWER: Carl Grey, MD 
Department of Medicine 
Section of Gerontology and Geriatrics 
Wake F.ores.t S.chool of ,Medicine 
Medical Center Boulevard 
Winston-Salem, NC 27157 
{336) 713-9022 
cgrey@wnk~hcuJtb.cdtt 
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7. For ca.ch person known to the plaintiff or counsel to be a witness concerning the 


facts of the case, set forth either a summary suffic-i1mt to infom1 the other party of important facts 


known to or observed by such witness, or provide a copy of an,y written or recorded statements 


taken frnm such witnesses, 


ANSWER: There are no written or recorded statements. All medical 
witnesses and nursing home witnesses are expected to testify regarding their 
care and treatment of the decedent, as well as all measures taken to preYent 
the pain and suffering at the elld of her life. The children of the decedent are 
expected to testify regarding their mother's final hours and the effect her 
death has had on their lives. 


November l 0, 2021 


Columbia, S-outh Carolin&. 


/iliamie Rutkosld 
John D. Kassel (SC Bar 3286) 
jkussel(Zi),l<as.,dlaw,c:.om 
Theile B . McVey (16682) 
ttncvc-:.1:dlkassclalw .corn 
Jamie Rut.k.oski (] 03270) 
l.Q1l koski{{qkilsscllaw.com 
KASSEL Mc VEY A ITORNEYS AT LAW 
1330 Laurel Street 
P.O. Box 1476 
Columbia, SC 29202 
803-256-4242 
803-256-1952 (Facsimile) 
Other email: emoultire@kassellaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


JeJJ:nlfet Murphy, as Personal } 
Representative of the Estate of Phyllis ) 
Gee, ) 


Civil Action No.: 2022-Nl-40-


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and MIU 
Creek Manor, LLC. f/k/1 Amara 
Place, 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Car) Gray, MO, being duly sworn deposes and says: 


Notice of Intent to FUe Suit 


1. 1 am a medical doctor licensed in the states of New York and North Carolina specializing 


in Gerontology and Geriatrics. I hold a bachelor's degree of Science/Biology from West 


Virigina {Jniver-sity which I received in iooo. [ also obtained my medical degree from 


West V1rginia Universitr School of Medicine in 2004. I completed residency at the West 


Virginia University School of Medicine in Internal Medicine in 2009. I completed a 


fellowship in Geria,tric Medicine in 20 l 0 and a fellowship in Hospice and Palliative 


Medicine irt 20l I at Icahn School of Medicine at Mount Sinai in New York, New York .. 


2- 1 am board certified in lnt~al Medicine since 2011 with added qualifications of Hospice 


and Palliative Medicine since 2012 and Geriatric Medicine since 2013. 


3. I currently work as an Associate Professor in the Department oflntemal Medicine at 


Wake Forest School of Medicine and_ I am the Enterprise Director of Hospice and 


Palliative Care at Atrium Health. and the Director of Palliative Care at Wake Forest 


Baptist. 
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4. [ have actual professional knowledge and experience in the area of patient care at end of 


Jife, specifically with regards to patients admitted to hospice with advanced dementia 


preparing for end oflife. 


5. Tiu-ough my professional training as set fortb above, I am familiar with the applicable 


standards of care for medical 1>rofessionals in a h~spice setting as it pertains to end of life 


care and comfort measures. 


6. This affidn vit is made pursuant to section 15-36-100 of the 1976 South Carolina Code of 


laws which requires that this affidavit must specify at least one negligent act or omission 


claimed to ex.ist and the factual basis for each claim based on the available evidence at 
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the time of the filing of the affidavit. As other information is provided to me, I reserve o g - ----·- -------<~-~ 
the right lo miew, and if necessary, change or futther o,cplain, any opinions r<ndered. ~ I 


7. The_ evidence made available to me for my review prior to making this affidavit includes: ~ ~ 


a. Amaro Place 07-11-2019 to 1218~2019 (0001~0063) ~~ 


11 zi 
b. All Seasons HealthcQre 07-05-2019 to l 2-27-2019(0001-0088) 


8. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Mllllor) for several 


years due to her advanced dementia. While a resident of Amara Place1 Ms. Gee was 


treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as 


early as July of 20 l 9. 


9. The puq,ose of hospice care is to provide care and comfort to a patient who is 


approaching ~e end oflife. This includes care to optimize comfort as a patient is actively 


dying. 


lo. The records note Ms. Gee may have been allergic to morphine. The, records did not 


explain the allergy, or the_ side effetts Ms. Gee suffered after morphine administration. A 


ii 
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true morphine allergy is extremely rare, and is often mistaken for common side effects 


such as itching and nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use at end of life if morphine 


could not be utilized. 


11. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with 


dysphagia, Which Is the last stage of dementia, and. her 'llealth wa.s rapidly d,eclin_ing with 


a palliative perfonnance scale of 40%. For hospice physicians, this means they should 


ex.pect her to aspirate from dysphagia and die in the next few month!!. This gave them 


ample time to prepare a ca,re plan Md understand any barriers to carry out this care plan 


at Amara place before it took place. 


12. On December 28'-", 2.019, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clammy'' and "making a sound like she 


was going to vomit." As a result, All Seasons Healthcare was notified. 


13. On December i91h, 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be 


vomiting and gasping for air. All Seasons HeJllthcare was notified. 


14. Records indicated a provider from All Sca~ons Heai.th~e arrived o:t Amara Place at 7: IO 


PM and p.rovided medication in an attemp~ to clear up secretions, explained Ms. Gee 


should be kept on oxygen support, and ordered Amara Place employees to discharge any 


other medications; 


IS. At 9:39 PM, records indicate "Debra" and ••Katie'' from All Seasons spoke with the 


hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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17. Witnesses indic~te Ms. Gee was struggling and gasping for air as she was dying. 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on December 30th, 2019. 


19. Based on my education, experience, and training, it is my opinion to a reasonable degree 


ofmedica1 certainty that employees acting within the course and scope of their 


employment at the Dcfendru1ts' facility committed negligent acts which constitute a 


failure to comply with the appropriate standard of care by: 


a. Failing to properly implement a plan for end-of-life. comfort and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 


and 


c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for 


pain or air hunger at end of life. 


Swom to and subscribed before Ill\!, 


<&bbiL ;Jo * 'Jd-t ~---",. ____ _ 
m 


this_] ,_day of Noveml:,e.y, 2022 


~i ~r/rt/w~ 
Notary Public for North Carolina 


/ ~ 


/ ~-- -----­q 
Carl {5rey, M.D. 


J, 


B0881E JO HAYDT 
NOTARY PUBLIC 


Faisyth County 
Norlh cero&oa , , 


My Cammlutan Exp!Jea '' h •ft'20Zl, 
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I 11111 --9: L 11111 
First-Class Mall 
P(?ei.ge & Feea Paid 
USPS 
Permit No. G-10 


9590 9402 739b 2055 495; ~8 


United States 
Postal Service 


• Sender. Pfeaff ptint your name, address, and ZIP+4• In tills bo~ 


Elizabeth C Moultrie, Senior Paralegal 
KASSEL McVEY ATTORNEYS 


PO Box 1476 
Columbia SC 29202-1476 


-


SE:NDEU: C:OMl'Ltll 11m; Sf.CT/ON 


• Complete ft '111 1, i, nd 3. 
■ P'int ~ m• 11r1d ddress on th! l'OVOl"llt 


110 th!1 w i cs '\ Nt11r1 tti. card to you. 
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o, o n tn• front If •J>IIIOO i,etri'llta. ~~~;H;~~=~~i;';;"#"~;---1. AltlcleAdclNi..dm: - - -------11 I '1w 


H. McCloy, as RA for Service r>f 
Process for All Season' Health~­


lnc. 
7142 Woodrow St 


Irmo. South Carolina 29063 


PS Form 3811, JUiy 2020 PSN 7~-QOO.Q053 
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JOHN D. KA.ssa 
Arro~tiY;<r 1..\111 


lltA'ttt.@ll'..US»U4w.coM 


l'HEiu! B. MCVBY 
A.TTOl!.NEY AT 1-\w 
TMCViY@'~SlEL_L!,W,COM 


JAMIE R. ROTXOSKI 
AtTOllNFi Af L,.w 


JlllJT):OSKl@KA&SP.I.UW,r.OM 


KASSEL~ McVEY 


March 16, 2022 


H. McCloy, as Registered Agent for Service of Process 
for All Seas.on1s Healthcare, Inc. 
7142 Woodrow St 
Jnno, South Carolina 29063 


Re: Jennifer Murphy, as Personal Representative of rhe Estate of Phyllis Gee, 
deceased v. All Seasons Healthcare, LLC, et al. 
Cl AN o.: 2022-NI-24-0001.2 


Dear Mr. McCloy: 


l]JDUIVI\EL STRJU., 


Po.sT Omca Box r476 
CowMB!,\, sc; i 9201 


T~I- 803-156-~:i.4~ 


p.;.x 80N-56-19p 
WWW. ICASS!l.l.A.W,COM 


On December 16, 2022, you were served with Plaintiffs' Notice of Intent and Expert Affidavit. To 
date, no attorney bas appeared on your behalf; therefore, I have scheduled the pre-suit mediation to take 
place at 9:30 AM on March 30, 2023. r n order to participate as required by law, you must join the me.diation 
via Zoom at https://us02web.loom.us/!/83404496044?pwd=VG04bXErnRTJYY1Z5RXFo2klDbENhd!.09. 


Thank you for your kind consideration and attention. If you have any questions or concerns, please 
do not hesitate to contact your liability carrier or attorney. 


ECM:bnih 


I 


Very truly yours, 


e Mo Jl'n;s:,..,,-----


Senior Paralegal to John D. Kasi;el, 
Theile B. Mc Vey, and Jamie Rae Rutkoski 
emoultrie@kassellnw.com 
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• Elizabeth Moultrie 


\ From: 
Sent: 


0To: · 
Cc: 
Subject: 


Elizabeth Moultrie 
Monday, March 27, 2023 4:59 PM 
trish@allseasonshealthsc.com 
Jamie Rutkoski; John Kassel 
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Attachments: 
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Letter serving NOi on Mccloy as RA for All Season's Healthcare.pdt, Filed NOi - Gee.pdf;, 
Proof of Service on All Season~.pdf 2 


Categories: 
Tracking: 


Dear Trish: 


LEAP 
Rl!Ciplent 


trish@allscasonshealthsc.com 


J<1mie Rutkosld 


John Kassel 


Delivery 


Delivered: 3/27/2023 4:59 PM 


Delivered: 3/2.7/2023 4:59 PM 


-l'>-
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I 


Attached please find my cover letter, the filed Notice of Intend, and my Proof of Service 8 
of service on Mr. McCloy who you confirmed to me works in your office. I want to makes:: 
sure you have anything you should to send to your liability carrier and your 5 
attorney. You advised that today you received your notice of Pre§Suit Mediation. Please~ 
provide me with the. name of your attorney and I will be happy to provide him or her ~ 
with all of the documents and information you have been provided with. 6) 


Yours very truly-, 


Elizabeth C. Moultrie 
Senior Paralegal 
1330 Laurel Street I P.O Box 1476 
Columbia, South Carolina 29202 
Phone: (803) 2.56-4242 
Fax: (803) 256~1952 
emoU.ltrie@kass!'Jllaw,c;Ql'.IJ. 
www.l<asselLaw.com 


KASSEL_~ McVEY 
111 HSON/\1 INHIHY I /\WYI HS 


- CONFIDENTIALITY NOTICE - This message is intended only for the addressee ano may contain information 
that is confidential. If you are not the intended recipient, do not read; copy, retain, or disseminate this message or any 
attachment. If you have rcc.eived this message in error, please contact the sender i_mmectjately and del.ete aH copies oftlle 
message and any attachments. All e-mail correspondence to and from this address may be.subject to public disclosure 
under the South Carolina Freedom of Infonnntion Act (FOIA). This correspondence is intended exclusively for the 
individual or entity to which it is addressed and may contain infortllation that is proprietary, privi_leged, confidorttial or 
otherwise legally exempt from disclosure. 
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JOHN D. KASSE.l 
Arroac,11r AT uw 
f KASSEL@l<A,~lllW.,_Vi,COM 


THEILE B. MCVl!Y 
ATTORNEY At uw 
TMl,YllY@ MSSilLAW,COM 


J.v.-w. R. Rtmcos1a 
ATTORt<r;,, AT L,.w 


KASSEL ~ McVEY 


December 9, 2022 


THO UUR£L SrR.l.ET 


l?on Omci. Box 1,!76 
Cm.1JMB1A, SC 2.~ 2.o ·i 


TEL, 80 ~•256-42 42 


F.-.x Bo3·1r6-r9 si 
WWW.KAS~J;LLAW.<;OM 


VIA C:ERTIFIED MAIL-RETURN RECEIPT REQUESTED-RESTRICTED DELJVERY 
Article Number 7017 0660 0000 1954 2299 


H. McCloy, as Registered Agent for Service of Process 
for All Season' Healthcare, Inc. 


7142 Woodrow St 
Irmo, South Carolina 29063 


Re: Jennifer Murphy, ris Personal Representative of rhe Estate of Phyllis Gee, 
deceased v. Ali Season's Healthcare, LLC, et al. 
CIA. No.: 2022-NI-24-00012 


Dear B. McCloy: 


Enclosed herewith and served upon you as Registered Agent for Service of Process 
please find Plaintiff's Notice of Intent to File Suit against Defendants named in the pleadings. 
Please note that this matter must be mediated within 90 days, but no more than 120 days, of the 
date of filing. Please provide a copy of the enclosed imm~diately to your liability carrier and/or 
legal counsel. 


Thank you for your kind consideration and cooperation. lf you have any questions or 
concerns, please contact your atlomey. 


Yours very truly, 


Eliza.both C. Moul e 
Senior Paralegal to John D. Kassel, 
Tbeile B. Mc Vey, and Jamie Rae Rutkoski 


ECM:bmh 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


.Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff, 


"· 
All SeaiJon 's Healthcare~ LLC, AH 
Seasons Healthcare, Inc., and Mill 
Creek Manor, LI..;C, f/k/a Amara 
Place, 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


) Civil Action No,: 2022-NI-40-
) 
) 
) 
) Notice of latent to File Suit 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) _ ____ ___,;_.;.;.....=.;;..;._ ____ _ 


Plaintiff would respectfully show that: 


Parties 


1) Jennifer Murphy is a citizen and resident of the State of South Carolina and a resident of 


the county of Richland. Jennifer Murphy is the appointed Personal Representative of 


Phyllis Gee. 


2) Phyllis Gee, deceased, was a citizen and resident of the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the date 


of her death. 


3) Defendant Mill Creek Manor f/k/a Amara Plact.: is a business or corporation incorporated 


in the state of South Carolina. At air times relevant to this action, Defendant Mill Creek 


Manor provided care and residence to M>"• Gee within their facility located at 651 Polo 


Road Columbia, South Carolina 29223. 


ROA 62







4) Defendant All Seasons Healthcare_, LLC, is a business or corporation incorporated in the 


state of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcate, lac., is n business or corporation incorporated in the 


state of South Carolina. At nil times relevant to this action, Defendant All Season' s 


Healthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare, 


LLC, are both entities working under the name of All Seasons Healthcare to provide 


hospice and palliative care to patients like Phyllis Gee. These entities together will ho 


referred to as "All Seasons" thl'oughout this pleading. 


:Factual Background 


7) Ms. Gee was a resident of Amara Place as a result of her advanced dementia. 


8) At least as early as July of 2019, Ms. Gee opted for hospice care from providers at All 


Seasons Healthcare. 


9) Ms. Gee was regularly visited by Dr. Stanley Mc Cloy and members of All Seasons' nursing 


staff between July and December of 2019. 


l 0) On July 2511\ 2019, Dr. McCloy noted Ms. Gee was sufft:ring from stage 7C dementia. ·n1is 


is the last stage of demcnria. Ms. Gee' s health was declining rapklly and she had a palliative 


performance scale of 40%. This typically indicates a patient will die within several months. 


11) Between July and December of2019, Ms. Gee's health continued to decline. 


12) On December 28th
, 2019, Amara Place employees noted Ms. Gee sounded like she was 


trying to throw up after eating dinner and that Ms. Gee was shivering and clam.my. 


13) Ms. Gee had aspirated. Amara Place staff notified All Seasons of this devt.:lopment 
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14) The following day1 on December 29th at 3:39 PM, Amara Place employees noted Ms. Gee 


was gasping for air. Amnra Place employees noted it sounded like Ms. Gee was congc$tCd. 


All Seasons was notified. 


15)All Se.asons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease 


secretions. 


16) .At 7: 10 PM, All Seasons staff presented to Ms. Gee's residence to follow up with her status 


and ordered the staff at Amara Place to. discharge all standing medications, to keep Ms. 


Gee propped up in lhe bed, and to keep Ms. Gee 011 oxygen support at all times. 


17) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee 


gasping for air and showing signs of stress .. The. family contacted All Seasons. 


18) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine. 


19) There is no medical note or record showing the administration of oither Ativan or 


Morphine. 


20)For the next several hours, Ms. Gee suffered and gasped for air as she was dying. 


2l)Ms. Gee was declared dead at 12:47 AM op the morning of Decemb~r 30th, 2019. 


22) Plaintiffs nursing palliative care physician expert has given an opinion Defendants were 


negligent in failing to provide proper end-of-life care to Phyllis: Gee by: 


a. Failing to properly implement a plan for end-of-lifo comfort and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 
and 


c. Failihg to assess Ms. Gee's alleged Morphine allergy to determine its utilfty for 
pain or ah: hunger at end o( lifo. • 


23) Defendant was negligent) gtossly negligent, and willful and wanton in breaching 


the standard of care as stated above causing Phy!Jis Gee to ox.perience unnecessary 
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pain and sutlering while she was dying. PhyIBs Oee1s family experienced pain and 


suffering as they watched Ms. Gee die in pain. 


MEDIATION 


Please take note that this dispute ii, subject to pre-su.it mediation within 120 days. Please 


list your choices for the primary and secondary mediators. 


Primary Mediator Secondary Mediator 


INTERROGATORIES 


l . Give the names and addresses of persons known to the plaintiff or counsel to be 


witnesses concerning the facts of the case and indicate whether written or recorded statements 


have been taken from the witnesses and, jf so, indicate who has possession of such statements. 


ANSWER: Other than the Affidavit of Carl Gray, MD, being filed 
contemporaneously herewith, no witness bas provided a written or recorded 
statement. 


.Josh Gee 
c/o Kassel McVey Attorneys 
at Law 
P OBox 1476 
Columbia, SC 29202-1476 


Jennifer Murphy 
c/o Kassel McVey Attorneys 
at Law 
P OBox 1476 
Columbia, SC 29202-1476 


Debra Reigle 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Stanley M<:Cloy, MD 
AU Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 
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Judy Price 
All Seasons Healthcare 
7412 Woodrow Street 
lrmo1 SC 29063 


Krista Kell 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Mackie Carter 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Allison Woods 
All Seasons Hoalthcare 
7412 Woodrow Street 
Irmo, SC 29063 
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Miki!!ha Smith, BSD Kamaleh Wilson, Med Tech rn~ 
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Amara Place Hospice Amara Place Hospice zo 
651 Polo Rd 651 Polo Rd 


0, 
Oo 


Columbia SC 29223 Columbia SC 29223 □o 
' s: 
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Trista Gollman, Med Tee M Kisha Smith, HSD Qo 
:;::z 


Amara Place Hospice Amara Place Hospice :.... 
Q-U 


651 Polo Rd 651 Polo Rd zr 
'"tJ Ill 


Columbia SC 29223 Columbia SC 29223 r> 
mU> 
)> ' 
cnO 


Robin Lawson, ED Rose Davis, Med Tech ' )> 
ocn 


Amara Place Hospice Amara Place Hospice ► n, 
U) :It, 


651 Polo Rd 6Sl Polo Rd m~ 
K's I\) 


Columbia SC 29223 Columbia SC 29223 oW 
~~ 
Z-"" 


Lanita Long, MCRA Trista Gollman, Med Tech -o 
~8 


Amara Place Hospice Amara Place Hospice 80 


651 Polo Rd 651 Polo Rd ~~ 
I\) 


Columbia SC 29223 Columbia SC 29223 


Destiny Sabb, Med Tech Guinichard Fuzeme, ALRA 
Amara Place Hospice Amara Place Hospice 
651 Polo Rd 651 Polo Rd 
Columbia SC 29223 Columbia SC 29223 


Lavern St~wart, Med Tech Patricia Heudenon, ALMT 
Amara Place Hospice Amara Place Hospice 
651 Polo Rd 651 Polo Rd 
Columbia SC 29223 Columbia SC 29223 
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2. Set fcnth a list of photo~rraphs, plats, sketches, or other prepared documents in 


possession of the party that relate to the claim or defense in the case. 


ANSWER: Medical Records: 


All Seasons Healthcare 06-03-2019 to 01-03-2020 (000001 ~ 000088) 
Amara Place (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2019 (0001-0063) 


3. In cases involving personal injury set forth the names and address of all physiciuns who 


have treated the party and all the hospitals to which the party has beer., committed in connection 


with said injuries and set fo1th a statement of all medical costs involved. 


ANSWER: See, Answer Number 1 and Answer Number 2. 


4. Set forth the names and address of all insurance companies which have liability 


insurance coverage relating to the claim and set forth the numbers of the policies involved, and the 


amount of liability coverage pro:vided in each policy. 


ANSWEB: Plaintiff is unaware of the i_mmrer for Defendant. 


5. Set forth an itornizcd statement of all damages, ex.elusive of pain and suffering> 


claimed to have been sustained hy the party. 


ANSWER: There are no medical bills associat~d with the claim. 


6.. List the name and address of each expert witness the plaintiff expects to call as a 


witness at the trial of the case. 


ANSWER; Carl Grey, MD 
Department of Medicine 
Section of Gerontology and Geriatrics 
Wake Forest School of Medicine 
Medical Center Boulevard 
Winston-Salem, NC 27157 
(336) 713-9022 
g:rey(a)v12.kebeal~l~edn 
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7. For each persoo kttown to the plaintiff or counsel to be a witness concurning the 


facts of the case, set forth either a summary sufficient to inform the other party of important facts 


known to or observed by such witness, or provide a copy of any written or recorded statements 


taken from such witnesses. 


ANSWER: There are no written or recorded statements. All medical 
witne.'ises and nursing home witnesse.q are expected to testify regarding their 
care and treatment of the decedent, as well as all measures taken to prevent 
the pain and suffering at the end of her life. The children of' the decedent are 
expected to testify regarding their mother's final hours and the effect her 
death has had on their lives. 


November 10, 2021 


Columbia, South Carolina. 


s/Jamje Rutkoski 
John D. Kassel (SC Bar 3286) 
ikasscl(ri:{kassel.lgyv_J:t1J1J. 
Theile B. Mc Vey (16682) 
!mCV§}!,(alkasselalw .com. 
Jamie Rutkoski (103270) 
jrutkoski(@.kassetl~.com 
KASSEL McVEY ATI'ORNEYS AT LAW 
1330 Laurel Street 
P.O. Box l476 
Columbia, SC 29202 
803-256.-4242 
803-256-1952 (Facsimile) 
Other omail: emoultirei{l).kasscUaw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUD(CIAL CIRCUIT 


JennJfer Murphy, as Penonal ) 
Representative of the Estate of Phyllis ) 
Gee, ) 


Civil Action No.: 2022-Nl-40-


Plaindff, 


V, 


All Season's Healthcare, LLC, All 
Seuons Healthcare, lne., aad MIU 
Creek Manor, LLC. f/k/a Amara 
Place, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Gray, MD, being duly sworn deposes and says: 


Nodce of lbtent to FUe Suit 


1. I am a medical doctor licensed in the states of New York and North Carolina specializing 


i.n Gerontology and Geriatrics. I hold a bachelor's degree of Science/Biology from West 


Virigina University which I received in 2000. l also obtained my medical degree from 


West Virginia University School of Medicine iJ1 2004. I completed residency at the West 


Virginia University School of Medicine in Internal Medicine in 2009. I completed u 


fellowship in Geriatric Medicine in 2010 and a fellowship in Hospice and Palliative 


Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York, New York. 


2. I am board certified in Internal Medicine since 201 t with added qualifications of Hospi~e 


and Palliative Medicine since 2012 and Geriatric Mcdfoine since 2013. 


3. I currently work as an Associate Professor in the Department of Intertllll Medicine at 


Wake Forest School of Medicine and I am the Enterprise Director of Hospice and 


Palliative Care at Atrium Health, 1¥1d the Director of Pallintive Care at Wake Forest 


Baptist. 
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4. [ have actual professional knowledge and experience in the area of patient care at end of 


life, specifically with regards to patients admitted to hospice with advanced dementia 


preparing for end of life. 


5. Through my profe.,sional training as set forth above, 1 am fiuniliar with the applicable 


standards of care for medical professionals in a hospice setting as it ~ains to end oflife 


care and comfort measures. 


6. This affidavit is made pursullllt to section I 5~36-100 of the 1976 South Carolina Code of 


laws which requires that this affidavit must specify at least one negligent act or omission 


claimed to exist and the factual basis for each claim based on the available evidence at 


the time of the filing of the affidavit As other information is provided to me, 1 reserve 


the right to review, and if necessary, change or further e,c.plaio; any opinions rendered. 


7. The evidence made available to me for my review prior to making this affidavit includes: 


a. Amara Place 07-11-2019 to 1218·2019 (0001-0063) 


b. All Seasons Healthcare 07~05~2019 to 12~27-2019 (0001--0088) 


8. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several 


years due to her advanced dementia. While a resident of Amara Place, Ms. 0cc was 


treated by All Seasons Healthcare who provided hospice and palUative care to Ms. Gee as 


early as July of 2019. 


9. The pmpose of hospice care is to provide (:ate and comfort to a patient who is 


approaching the end of iife. This includes care to optimize comfort as a patient js actively 


dying. 


10, The records note Ms. Gee may have been allergic to morphine. The records did not 


e1l.plain the allergy, or the side effects Ms. Gee suffered after moq,hine administration. A 
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true morphine allergy is extremely raret and is often mistaken for common side effects 


such as itching and nausea. The records did not indicate if morphine could be used at end 


oflife nor do the records indicate a plan for medication use at end of life if morphine 


could not be utili~. 


11. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with 


dysphagia, which is the last stage of dementia, and her health was rapidly declining with 


Q palliative perfonnance scale of 40%. for hospice physicians, this means they should 


expect her to aspirate from dysphagia and die in the neJt few months. This gave them 


ample time to prepa?C a care plan and understand any barriers to carry out this care plan 


at Amara place before it took place. 


12. On December 28th, 20 l 9t providers at Am:ira Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clammy" and "making a sound like she 


was going to vomit." As a result, Alt Seaso11s Healthcare was notified. 


13. On December 29th, 2019, at 3:39 PM, etnployees of Amara Place believed Ms. Gee to be 


vomiting and gasping for air. All Seasons Healthcare was notified. 


14. Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10 


PM and provided medication in an attempt to clear up secretions, explained Ms. Gee 


should be kept on oxygen support, and ordered Amara Place employees to discharge-any 


other medications. 


1 S. At 9:39 PM; records indicate uDebra" and ''Katie" from All Seasons spoke with the 


hospice physician who prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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17. Witnesses indicate Ms. Gee was struggling and gasping for air as she was dying. 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on December 301b, 2019. 


19. Based on my education, experience, and training, it is my opinion to a reasonable degree 


of medical certainty that employees acting within the course and scope of their 


employment at the Defendants' facility committed negligent acts which constitute a 


failure to comply with the appropriate standard of care by: 


a. Failing to properly implement a plan for end~of-life comfort and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 


and 


'::Il ro 
[i 
.,c;.z 


~ 
0 , 
Oo 
0 0 
' :::: () t------------ ----------------------- - ~--- 0 ~ 


l ~ 0 
c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its utilty for ?.;2 


~;B 
pain or air hunger at end of life. 


Sworn to and subscribed before me, 


~bbi e... J"o -+k~d+ 
""' this_l_day of J~ovtmbu--, 2022 


~i~ V\~ ~Is~ 6qi~ •c/stf/uZ(, 
Notary Public for North Carolina 


BOBBIE JO HAYDT 
NOTARY PUBUC 


Foravtt, Courey 
Namcadne 


Mycormf11tanliq:iirae U •If @Zl, 


·om 
F;;(n 
'tno 
' )> 


oct> 
)>~ 
cnl\.) 


~o 
~~ 
F\) () 
I\) -0 


:6~ 
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I\,) 


ROA 72







STATE OF SOOTH CAROLINA 


COUNTY OF GREENWOOD 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN TIIE COURT OF COMMON PLEAS 
FOR THE EIGtillf JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal 
Representative of the Estate of Phy:llis 
Gee, 


PROO.FOFADR 


Docket No. 2022 NI 24 00012 
Plainti~ 


VS 


All Season's Healthcare LLC, All 
Seasons Healthcare, Inc. and Mill Creek 
Manor, LLC. f/k/a Amara Place 


). 
) 
) 
.) Defendants. 


(Within 10 days of the cortc/usion. of ADR and no later than 300 days after filing, an original 
must be filed with the Clerk of Court and a copy forwarded to the cittomeysfor the parties.) 


PURSUANT to the South Carolina Alternative Dispute Resolution Rules (SCADR) 


L AJternative Dispute Resolution (ADR) was conducted on the 2Qb day of April, 2023 
in the form of 


a_ x mediation 
b. _ ____ non-binding arbitration 
c. ___ binding arbitration (attached appropriate order of dismissal) 


2. The. neutral was Robert F. McMahan, Jr. 


3. Present at the ADR conference were: 
a. _Plain.tiff 
b. ,.XJ)efendant Stuart Mottern CFO of Mill Creek Manor, llC 
c. _XJ,awyers for Plaintiff Jamie Rutkoski, Esq. 
d. _ Lawyer for Defendant 
e. __ Representative for Insuranc~ Carrier 
f. Guardian ad litem 
g. Expert(s) 
h. _Others 


4. As a result of ADR, this case should be considered (check one) 
a._ fully settled by Consent Judgment to be filed by _____ _ 
b._ fully settled Voluntary Dismissal to be filed by ______ _ 


I 
PLAINTIFF'S 


EXHIBIT 
1 , 
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c._Partially setted 
d.,,.X..at an impasse 


Subrnitted this 20 day of April , 2023 


Robe 
SC Bar o. -
McMahanLaw 
PO Box 26314 
Greenville, SC 29616 
803-261-1299 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN THE COURT OF COMMON PLI~ 
) 
) FOR THE FIFTH JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis } 
G~ ) 


Civil Action No.: 2023-CP-40-03086 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
ScasQns Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Cree·k 
Manor, LLC f/k/a Amara Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


-----~D--=e..:.fe;:;.::n.::...:d:...:.a""n:..cts::..:.· • _____ } 


PROOF OF SERVICE 


I, Elizabeth C. Moultrie, do hereby certify that on the 26th day of June 2023, I served 


upon Defendant ALL SEASONS HEALTHCARE, INC., a true and correct copy of the 


SUMMONS & COMPLAINT and Plailltifrs First Discovery Requests by Certified Mail, 


Return Receipt Requested, Restricted Delivery to H. McCloy, as Registered Agent for Service 


of Process for AU Seasons Hcaltbeare, INC., as evidenced by United States Postal Fom1 3 811 , 


postmB.l'ked 26 June 2023, and received in my office on 28 June 2023, attached hereto and 


incorporated hei-ein by reference. 


June 30, 1023 


Coh1mbia, South Carolina. 


I 
PLAINTIFF'S 


EXHIBIT 
l • 
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- -- -- --- ---- • - - - •--· - -----
Firat..Clllu Mall 
Pomge & Feee Paid 
USPS 
Permit No. G-10 


United States 
PostaJ Service 


• Sender: Plene p:lnt your name, addrea, and ZIP-+4• In this l>oX- f~ 
~1 


)2-i47&7E: 


Elizabeth C Moultrie, Senior Paralegal 
KASSEL McVEYA TTORNEYS 


po Box 1476 
Columbia SC 29202-1476 


a Cornplet. ltetna 1, 2, and 3. 
• Print your m1me and address on the .,,..,.,... 


10 1hot we can return the cerd ta you. 
• Atlaoti ttli8 card to tha t>aek of the maUpleoe, 


or on the front if IIPIC• permits. • 
1, Artlc:!e AddtNMd to: 


H. McCloy, as Registered Agent for 
Service of Process 


for All Season' Henltbcare, Inc. 
7142 Woodrow St 


lrmo, South Carolina 29063 


Hll III wrn II 111111111~1 I I 
3. Swvfcl• 1ypo 0 l'llclr1lr ..... e,p..e 
OMA_,._ O~Mal"' 
5!~~~°"""7 O=-'Mallllo!llflolod 


9590 9402 7396 2055 4958 87 ~;,;;..,_,011wwy 0 ....... ~-
-=--,,-,,...,....,c:--c--=--,-......---,---~---. O Coleofon~ 0....,..0..-_ 


2 ArflclllNurnlw(11W!f{/'Wfl'on;--IIOe(I !?~-~~.,yll!illricllct~ ~~ 


7□22 241□ 0001 3098 4665 ~~ 
PS Fom, 3811, July 2020 ~N 7030-02,000-90!i8 Do!neatle Rellm Aecelpt : 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND. 


) .IN THE COURT OF COMMON PLEAS 
) 
) FOR THE FIFTH JUDICIAL ClRCUl'f 


Jennifer Murphy, a!i Personal ) 
Represt\ntative of the Estate of Phyllis ) 
G~ ) 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC .d/b/a Mill Creek 
Manor, LLC f/k/a Amara: Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendlnts. ) - ----=--=-==,;.;.;.;.;;.;. ___ _ 


TO THE DEFENDANTS ABOVE-NAMED: 


•Civil Action No.: 2022-C:P-40-___ _ 


SUMMONS 
(Jury Trial Demanded) 


YOU ARE HEREBY SUMMONED and required to ariswer tbe complaint herein, a copy 


of which is herewith served upon you, und to serve a copy of your answer to this complaint upon 


the subscriber, at the address shoWn below, within thirty (30) days after service hereof, exclusive 


of the day of such service, and if you fail to answer the complaint, judgment by default will be 


rend~red against you for the relief demanded in the complaint. 


May 23rd
, 2023 


Colmnbia, South Carolina. 


s/Jamie Rutkoski 
Jamie Rae Rutkoski (SC Bar No.:103270) 
jrutkoski@hasse11uw.com 
Theile B. Mc Vey (SC Bar No.: 16682) 
tmcycye@.kasscj law .com 
John D. Kassel (SC Bar No.: 03286) 
jkasse!@knsscl law .com 
KASSEL McVEY ATTORNEYS AT LAW 
1330 Laurel Street 
Post Office Box 1476 
Columbia, South Carolina 2no2 
803-256-4242 
803-256-1952 (Facsimile) 
Other email: crnoultde(<Qka_ssellaw.com 


I ' 


ROA 77







STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal 
Representative of tnc E,sta_te of Phyllis 
Gee, 


Plaintiff, 


V. 


All Season's HeaJthcare, LLC, All 
Seasons Healthcare, Ille., aud TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Atmira Place at 
Columbia, 


) IN THE COURT OF COMMON PLEAS 
) 
) .FOR THE FIFTH JUDICIAL CIRCUIT 


) Civil Act.ion No.: 2,022~CP~40-----
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Complaint 
(Jury Trial Demanded) 


Defendants. ) -------- ------
Plaintiff would respectfully show that: 


Parties 


l) Jennifer Murphy is a citizen and resident of the Stat~ of S-outh Carolina and a resident of 


the county uf Richland. Jennifer MWphJ is the appointed Personal Representative of 


Phyllis Gee, 


2) Phyllis Gee, deceased, was a citizen and resident of the Stale uf South Carolina and a 


residenL of the county of Richland at all times relevant to this action and up ut1til the <late 


of her death. 


3) Defendant TWO Polo Road d/6/a Amara Place (Amara Place) is a business or corporation 


formerly incorporated in tile state of South Carolina. At all times relevant to this action, 


Amara Place provided care and residence to Ms, Gee within their facility located at 65 l 


Polo Road. Columbia, South Carolina 29223. 
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4) Defendant All Seasons Healthcare, LLC, is a business or corporation incorporated in the 


state of South Carolina. At ull times relevant to this action, Defendant All S·eason' s 


Healthcare, LLC. provided care to Ms. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcare, .Inc., is a business or corporation incorpm;ated in the 


state o.f South Carolina. At aU times relevant to this action, Defendant All Sea$<m's 


Healthcare, LLC1 )_}rovided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon information and belief, All Seasons Healthcare, Inc., and All Seasons Healthcare, 


LLC, are- both entities working under the name of All Seasons Healthcare to provide 


hospice a:nd palliative care to patients like Phyllis Gee. These entities together will be 


referred to as "All Seasons" throughout this pleadi.ng. 


7) On November 11, 2022, Plaintiff filed a Notice of Intent in Greenwood CO\mty (see, 


Exhibit 1 ). All parties were properly served. 


8) Defendants were notified via certified mail of a schedukd mediationwith media.tor Robert 


McMahan. Mediation w,as held on April 201h, 2022, and neither defendant attended. Mr. 


McMahan filed his mediatio11 report on May 24th, 2023. (see, Exhibit 2) 


9) TI1e Notice of Intent was errantly filed in Grec1twood County. The prqper venue for this 


action is Richland C.ounty. 


F:,ctual Bac~ground 


i0) Ms. Gee was a resident of Amara Place as a re.-.iult of her advanced dementia. 


l l) At lenst as early as July of 2019, f.4s. Gee opted for hospice care from providers at All 


Seasons Healthcare. 


12) Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons' nursing 


staff between July and December of 2019. 


Page 2 of 5 
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13) On July 25th
, 2019, Dr. McCloy noted Ms. Gee was suffering from stage 7C dementia. This 


is the last stage of dementia. Ms. Gee's health was declining rapidly and she had a palliative 


performance scale of 40%. This typicrdly indicates a patient will die within several months. 


14) Between July and December of2019, Ms. Gee's health continued to decline. 


15) On December 28th
, 2019, Amara Place employees noted Ms. Gee sounded llke she was 


try.ing to throw up after eating dinner and that Ms. Gee was shivering and clammy. 


16) Ms. Ge.e had aspirated. Amara Place staff notified All Seasons of this development. 


17) The following day, on December 29th at 3:39 PM, Amara Place employees noted Ms. Gee 


was gasping for air. Amara Place employees noted it sounded like Ms. Gee was congested. 


All Seasons was notified. 


18) All Seasons mirses presented to Ms, Gee's residence and prescribed Atropine to decrease 


secretions. 


19) At 7: 10 PM, All Seasons staff presented to Ms. Gee's residence to follow up with her status 


and ordered the staff at Amara Place to discharge all standing medications, to keep Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times. 


20) Ms. Gee's family and friends were with Ms. Gee and became concerned about Ms. Gee 


gasping fot air and showing signs of stress. The family contacted All Seasons. 


21) At 9:39 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine. 


22) There is nq medical note or record showing the administrat ton of either Ativan or 


Morphine. 


23) For the next several hours, Ms. Gee suffered and gasped for air as she was dying. 


24) Ms. Gee was declared dead at 12:47 AM on the morning of Dccernbor 30th, 2019. 
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25) Plaintiff's nmsing palliative care physician expe!'t bas given an opinion Defendants were 


negligent in fafling to provide proper end~of~life ca.re to Phyllis Gee by: 


a. Failing to properly implement a plan for en<l~of-life cornfott and care; 


b. Failing to administer medication to facilitate comfort while Ms. Gee was dying; 
aud 


c. Failing to assess Ms. Gee's alleged Morphine allergy to determine its u)·ility for 
pain or air hunger at end of life. 


26) Defendan~ was negligent, grossly negligent, and willful and wanton in breaching 


the standard of care as stated above causing Phyllis Gci: lo cxp1;;:ricnce unnecessary 


pain and suffering while shr.: was dying. Phyllis Gee's family experienced pain and 


suffering as they watched Ms. Gee die in pain:. 


WHEREFORE, Plaintiff prays for judgment in this matter m a sum sufficient to 


adequately compensate them for the-ir damages, for punitive damages, for the costs of this 


action, and for such other a:ud further relief as the Court may deem just and proper. 


{signature block o-n following page} 
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May 23'"", 2023 


Columbia, South Carolina. 


Respectfully submjtted 


s/famie Rutkoski 
Jamie Rae Rutkoski (SC Ba,r No.: 103270) 
jrntkoski(wk..issella w .com 
Theile B. Mc Vey (SC Bar No.: 16682) 
!!.OJ'Yt:y@kass,!llnw.cun1 
John D. Kassel (SC Bar No.: 03286) 
jkussel(ci),kui.!iclww,CQIJ\ 
KASSEL Mc VEY ATTORNEYS AT LAW 
1330 Laurel Street 
Post Office Box 1476 
Colurnbia, South Carolina 29202 
803~256.-4242 
803-256-1952 (Facsimile) 
Other email: emoultric(o>kassclluw.com 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representadve of the, Estate of PhylUs ) 
Gee, ) 


Civil Action No.: 2022-Nl-40.. 


Plaintiff, 


V, 


All Season's Healthcare, LLC, All 
Sea11ons Healthcare, Jae., and MIU 
Creek Manor, LLC. f/k/a Aman 
Place, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Gray, MD, being duly sworn deposes 1111d says: 


Affidavit of Carl Grey, MD 


.1. I em a medical doctor licensed in the states of New York and North Carolina specializing 


in Gerontology and Geriatrics. I hold a bachelor's degree of Science/Biology from West 


Viriginn University which I received in 2000. l also obtained my medical degree from 


West Virginia University School of Medicine in 2004. r completed residency at the West 


Virginia University School o( Medicine in lntemal Medicine in 2009. I completed a 


fellowship in Geriatric Medicine .in 2010 and a fellowship in Hospice and Palliative 


Medicine in 2011 at Jcahn School of Medicine ot Mount Sino.i in New York. New York. 


2. I am board certified in Internal Medicine since 2011 with added qualifications of Hospice 


and Palliative Medicine since 2012 and Geriatric Medicine since 2013. 


3. 1 currently work as an Associate Professor in the Department of Internal Medicine at 


Wak~ Forest• School of Medicine nnd I am the Enterprise Director of Hospice and 


Palliative Cate at Atrium Health, and the Director of Palliative Care ot Wake Forest 


Baptist. 
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4. I have actual professional knowledge and experience in the area of patient cate at end of 


life. spec/fically with regards to patients admitted to hospice with ~dvanced dem~ntia 


preparing for end ofJife. 


5. Through my professional training as set forth above, I am familiar with the applicable 


standards of care for medical professionals in a hospice setting as it pertains to end of life 


care and comfort measures. 


6. This affidavit is made pursuant to section 15-36. l 00 of the 1976 South Cllfolina Code of 


laws which requires that· this affidavit must specify at least one negligent act or omission 


claimed to exist and the factual basis for each claim based on the available evidence at 


the right to review, and if necessary, change or further explain, any opinions rendered. 


7. The evidence made available to me for my review prior to making this affidavit includes: 


a. Amara Place 07-11-2019 to li18-20l9 (0001-0063) 


b. All Sell.!ions Healthcare07-05-2019 to 12-27-2019 (0001-0088) 


8. Phyllis Gee was a resident at Amara Place (now known as Mill Creek Manor) for several 


years due to her advanced dementia. While a resident of Amara Place, Ms. Gee was 


treated by All Seasons Healthcare who provided hospice and palliative care to Ms. Gee as 


early as July of20J9. 


9. The purpose of hospice care is to provide care Md comfort to a patient who is 


approaching the end of life. This includes care to optimize comfort as a.patient is actively 


dying. 


t 0. The records note Ms. Gee may have been allergic to morphine. The records did not 


explain lhe allergy, or the side effects Ms. Gee suffered after morphine administration. A 
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true morphine allergy is extremely rare, and is often mistaken for common side effects 


such as itching and n11usea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use at end oflife if morphine 


c-0uld not b'e utilized. 


11. In July of2019~ hospice providers indicated Ms: Gee was in stage 7C dementia with 


dysphagia, which is the last stag(! of dementia, and her health wns rapidly declining with 


a palliative perfo~ance scale of 40%. For ho.spice physicians, this means they should 


expect her to aspirate from dyi;phagia and die in the; next few months. This gave them 


ample time to prepare a care plan and understand any bani~rs to cany out this care plan 


at Amara place before it took place. 


12. On December 281'\ 2019, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was 0 shivering and clammy'' and ''making a sound like she 


was going to vomit." As a result, All Seasons Healthcare was notified. 


13. On December 29111
, 2019, at 3:39 PM, employees of Amara Place believed Ms. Gee to be 


vomiting 1U1d gasping for air, All Seasons Healthcare was notified. 


14. Re<:Qrds indicated a provider from All Seasons Healrhcare arrived at Arnnra Place nt 7: 10 


PM and provided medication in an attempt to clear up secretions, explained Ms, Gee 


should be kept on oxygen supp<>rt, and ordered Amara Pince employees to discharge any 


other medications. 


1 S. At 9:39 PM, records indicate ''Debra•• and "Katie" from All Seasons spoke with the 


hospice physician wbo ·prescribed Ativan and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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17. Witnesses indicnte Ms. Gee wos stru~ling 12nd gasping for air as she wns dying; 


18. Three hours after Ativan and Morphine were ordered, Ms. Gee passed. She was 


pronounced dead at 12:4 7 AM on December 30111, 2019; 


19. Based on my education, experience, nnd training. it is my opinion to a reasonable degree 


of medical certainty that employees acting within the course and scope of their 


employment at the Defendunts' facility committed negligent acts which constitute a 


failure to comply with the appropriate standnrd of care by: 


a. Failing to properly implement a plan for end-of-life comfort and care; 


b. Failing to administer medication ro facilitate comfort while Ms. Gee was dying; 


c. Failing to assess Ms. Gee's alleged Morphine aller~ry to determine its utilty for 


poln or air hunger at end of life. 


5wom to and subscribed before me, 


r])olabl e.. .Jo -+k\1d+ 
11--------


~ 
th1s_l__day of Noverrtbe.v. 202'.! 


vt~ CDW\11'\,·~i . e~resi uf,'f/'l.o2" 


Nolary Public fo.r North Carolina 


SOBBtE JO HAYDT 
NOTARY PUet.lC 


Forsyth Co.unfy 


~l:lt~ ... 11.07.l, 


I • 
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Elizabeth Moultrie 


From: 
Sent: 
To: 
Subjeet 


Good Afternoon-


H. McCloy ..;hmccloy@allseasonshealthsc.com> 


Tuesday, July 25, 2023 5:37 PM 


Jamie Rutkoski; John Kassel; Elizabeth Moultrie 
8<tension Requested 


U_pon rec.el pt of documentation (6/2023). our Insurance carrier of record at time of coverage was 
notified.This afternoon at approximately 4:45pm we received a phone call in the office notifying us they 
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are denying coverage for this claim. By my calculations, our answer is due tomorrow. We are requesting ~ 
a 30-day extension. 
All Sea~on.s disagrees with denial of coverage, however, All Seasons will need a 30 day extension to 
retain an attorney to handle this matter. 


H.McCloy 


Chief Executive Officer 


All Seasons Healthcare 


7142 Woodrow Street 


Irmo, South Carolina 29063 


(803) 602~0300 
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STATH OF SOUTI I CAROLTNA 


COUNTY Of RICHLAND 


Jennifer Murphy, as Personal Representative 
ofthc Estate of Phyllis Gtc, 


Plaintiff, 


V. 


All Season 's I Iealthcare, LLC, All Seasons 
I lealthcare, Inc., and 'l'WG Polo Road, LLC 
d/b/a Mill Creek Manor, LLC tYk/a Amara 
Place at Columbia, 


Defendants. 


) 
) 
) 


) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN 'l'l IE COURT OF COMMON PLEAS 


CIA NO.: 2023-CP-40-03086 


MEMORANDUM IN SUPPORT OF 
MOTION FOR SUMMARY JUDGMENT 


OR IN THE ALETERNATIVE 
MOTION TO DISMISS ON 


BIGHALF 01:1' THE DEFENDANT, 
ALL SEASONS HEALTHCARE, INC. 


Pursuant to Rules 3, 4, 5 and l 2(b )( 1 ), 12(h)(2), 12(b)( 4), l 2(b)(5), 12(b)(6) and 56 of the 


South Carolina Rules of Civi I Procedure, and § 15-79-125 and § 15-36-100, Code of Laws of South 


Carolina, as amended, and the Common Law of the State of South Carolina on the ground that 


Defendant A II Seasons Healthcare, Inc. (herein "Defendant''), has nut been properly served with 


the Notice of Intent to File Suit or Summons and Complaint pursuant lo Ruic 3 SCRCP, that there 


was improper service pursuant to Rule 4 SCRCP and that if this action were pi-operly served, it is 


barred by the statute of limitations. 


FACTUAL BACKGROUND 


All Seasons l lealthcare, Inc., is a South Carolina corporation with its principal place of 


business in Irmo, South Carolina, which is in Lexington County. It provides nursing hospice care 


services to patients who have been dee1m:<l appropriate for end o rlifo hospice care. Its employees 
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work at various healthcare facilities and also serve clients/ patients at their home. lt is not an 


employee or agent of Co~Defendanl Amara Place bul did provide hospice care to patients there. 


At all times, Heather McCloy was registered agent fur All Seasons Healthcare, Inc. lSee 


Exhibit AJ, 


Phyllis Gee had been diagnosed with late onset Alzheimer's disease and was a resident at 


Amara P.lace. ln September 201 8, Ms. Gee and her family elected hospit:e care and agreed to be 


administered pain medication and requested a DNR (Do Not Resuscitate). All Seasons Hospice 


nurses do not carry pain medications or schedule drugs, as those were kept in the Amara Place 


under control orthcir staff. [See Exhibit BJ. 


1n the afternoon of December 29, 2019, the hospice nurse for All Seasons Healthcarn, Inc., 


advised Amara Place to administer Ativan to help alleviate the patient's anxidy. The family 1.:allcd 


the hospice nurse at 11 :42 p.m., stating the patient's condition was not relieved and the hospice 


nurse returned to the facility approximately at 12: 15 a .111 . The nurs<.: arrived, questioned lhc med 


tech if the patient received any medication since she left, and the med Lech stated that the patient 


had not. She requested that the Amara Place med tech administer medications, but they refused. 


Plaintiff's decedent passed away on December 30, 2019, less than thirty minutes after the hospice 


nurse arrived. 


Plaintiff filed a Notice of lntentto File Suit on November 11 , 2022, in Greenwood County. 


None of the paities are domiciled in Greenwood County, and Defendant administered no care to 


the Decedent in Greenwood County. Plaintiff attempted to serve Defendant with the Notice of 


Intent on December 16, 2022, but the certified mail receipt shows that delivery was not restricted 


to the addressee and was instead ostensibly received by someone who signed "All Seasons" on the 


return receipt. lExhibit CJ. 
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Plaintiff then sought to move their own action to Richland County on or about June 6, 


2023. On or about June 12, 2023, the "Notice oflntcnt'' action was initiated in Richland County 


under a new case number; three years and 164 days after the death of the Decedent. Plaintiff then 


filed the Summons and Complaint on .lune 13, 2023, and altemptctl to serve Defendant on June 


26, 2023. lExhibit DJ. 


DISCUSSION 


Defendant's Motion must he granted because Plaintiff failed to serve Complaint as required 


by Ruic 4(d)(8) of the South Carolina Rules of Civil Procedure. Proper service by certified mail 


under SCRCP Rule 4(d)(8) is effected when Plaintiff serves process " by r~gistercd or certified 


mail, return receipt requested and delivery restricted to the addressee." Rule 4(J)(8) SCRCP. 


Service by mail is detective where either an unauthorized person si1:,111e<l the receipt or if delivery 


was not restricted to the addressee. Langley v. Graham, 322 S.C. 428, 431, 472 S.E.2d 259, 261 


(Ct. App. 1996). The burden of showing compliance is upon the party asst:rting proper service. 


Roche v. Yuung Brothers, Inc. , offt'lorence, 318 S.C. 207, 456 S.E.2<l 897 (1995). 


In umin v. Carolina Specialty Products, inc., the Court of Common Picas in Charleston 


County addressed a very similar situation. In Zanin, the plaintiff attempted s1;Jrvicc by mail upon 


defendant ADP. '/.anin v. Cm·o/ina Specil1lty l'roducts, Inc., 2012WL9490703 (Civil Action No. 


2010-CP-10-01515 in Charleston County Ct. of Common Pleas). The pla.intiff s certified mailing 


was addressed to ABP's owner Scott Amaral, but the mailing was not restricted to the addressee 


and the return receipt was signed hy a "O. Reilly. '' Id at 1. 


The Court in Zanin ruled that the plaintiff's attempt to serve the defendant pursuant to Rule 


4(d)(8), which requires service by certified mail be done with return receipt requested and delivery 


restricted to the addressee, was defective. !cf at 2. The plaintiff <lid not comply with the plain 
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meaning of Rule 4(d)(8) which firml y requires restricted delivery tu the addressee only. Id. The 


Court granted defendant ABP ' s Motion for Summary Judgment because the plaintirrs allt:mpt at 


service by mail, in which an unauthorized person signed the receipt and delivery not restricted to 


the addrcssct:, was detective and therefore the Court had no personaljurisdiction over Al3P. 


Our case is nearly identical to Zanin. Herc, Plaintifts filed Proof of Service for the Notice 


oflnlent dated December 161 20221 contains a scan of a return receipt addressed to "ll. McCloy, 


as Registered Agent for Service of Process for All Seasons Healthcare, Inc." [Exhibit CJ. This 


return receipt, though marked for restricted delivery, is clearly not marked for restricted delivery 


to the addressee as required by Rule 4(d)(8) as shown by the lop right chuekboxcs on the return 


receipt. Plaintiff made this same error in their attempt to serve the Summons and Complaint on the 


return receipt dated .lune 26, 2023, where the delivery was not restricted lo the addressee. [Exhibit 


Dj. The atlldavit of Elizabeth C. Moultrie confirms that counsel for Plaintiff did not restrict 


delivery to the addressee only. See Affidavit of Elizabeth C. Moultrie 114, 7. 


Further, Defendant's registered agent Heather McCloy did nul sign the return receipt, and 


Defendant does not know who signed the return receipts. [See Exhibit B]. Defendants cannot be 


sure what employee signed the return receipts, or if any employee or agent of Defendant signed 


them at all, as the signature block on ly reads "ALL SEASONS." This occurred because Plaintiff 


did not serve either the Notice oflntent or the Summons and Complaint as required by Ruic 4 and 


Langley; a5 a result, Defendant was never properly put on notice of Plaintifrs claims. The goal of 


Rules 3 and 4 of the South Carolina Rules of Civil Procedure, and service of process rules in 


general, is to require the plaintiff to provide sufficient notice to the defendant of what their claims 


are and the basis for those claims. I !ere, Plaintiffs failure to adhere to SCRCP Ruic 4((1)(8) 


thwarted this goal, and Defendant would now .suffer pr~judice in having to ddcnd claims served 
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out of time due to Plaintifrs own error. 


The Notice of Intent to File Suit must be served upon all named defendants in accordance 


with the service rules for a summons and complaint outlined in the South Carolina Rules of Civil 


Pro{.:edurn. S.C. Code § 15-79-125(a). If a. Summons and Complaint are not served within the 


statute of limitations, actual service must be accomplished no later than 120 days after filing. Rule 


3(a) SCRCP. Emailing pru{.:ess to an employee of a <.kfondant is not sufficient service under the 


civil rules . i,'ee Rule 4 SCRCP generally. 


( I.ere, the three-year statute of limitations ran on December 30, 2022. Plaintiff filed their 


Notice of lntent to File Suit less than two months before the expiration of their statutory period 


and in an improper county where no party was domiciled and no events related to the allegations 


occurred. This action was not properly initiated in Richland County until June 12, 2023; 164 days 


after the running of the statute of limitations. 


Also, since Plaintiff did not serve the Notice prior lo December 30, 2022, Plaintiff was 


required to serve it within 120 days of filing; in this case, before April 29, 2023. Plaintiff filed her 


Summons and Complaint on June 13, 2023, and sin{.:e the statute of limitations expired on 


December 30, 2022, Plaintiff had 120 days lo serve this as well. 


Plaintiff may attempt to argue that service was proper under Ruic 4(d)(3) and that delivery 


restricted to an "agent" is sufficient. However, Rule 4(d)(3) docs not govern service by mail, and 


service by mail requires delivery restricted to the addressee only. Also, Plaintiff cannot show that 


any officer, managing or general agent, or any other agent authorized to receive service of process 


actually received and "signed" for the Complaint. Plaintiff may also argue that service was proper 


under Sot1th Carolina's long arm statute similar whi{.:h allows service to nonwrcsidents "by any 


form of mail addressed to the person to be served and requiring a signed receipt." Sec generally 
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Jacobson v. Sternberg, 305 S.C. 337,408 S.E.2d 245,246 (1991). I lowever, this broader rule only 


applies to non-resident defendants. Dcfomlant here is domiciled and incorporated in South 


Carolina, so Rule 4(d)(8)'s restricled delivery rule guvems. 


To this day_, neither the Notice of Intent to File Suit nor Lhc Summons and Complaint have 


been properly served on Defendant. Plaintiff, as the party asserting proper service, bears the burden 


of proving such proper service. Plaintiff here plainly failed to restrict delivery of their Notice of 


lnlenl lo File Suit and Complaint to the addressee as shown by the return receipt, and thus created 


the scenario where no addressee listed on Plaintiff's initial service attempt, registered agent of 


Defondanl, not proper agcnl authorized to accept service on behalf of Defendant received any 


timely notice of Plaintiffs claims or filing. Plaintiff also carmot provide any evidence that the 


addressee herself ever received the maile<l Notice of Intent or Summons and Complaint or wrote 


"ALL SEASONS'' in the signature block due to failure to sutliciently restrict delivery. Therefore, 


Defendant' s Motion for Summary Judgment must be granted, and Plaintiff's claims must be 


<lisrnisst:Jd due Lu failure to comply with Ruic 4(d)(8), and dismissal must be with pr~judice as 


Plaintifrs claims am barred by the applicable statute ofli.mitations. 


Columbia_, South Carolina 
March 12, 2024 


Respectfully submitted, 


ls/Julius W. McKay, ll 
Jullus W. McKay, II 
The McKay Firm, PA 
3700 Forest Drive, Suite 404 
P.O. Drawer 7217 
Columbia, SC 29202 
(803) 256A645 - Phone 
(803) 765-1839 - Fax 
jmckay(ft)mekaytirm .com 
Attorney for Defendant, All Seasons I lealthcarc, inc. 


rn r 
m 
0 
-i 
JJ 
0 z 
0 
)> 
r 
r 
-< 
"Tl 
r­
m 
CJ 


I'\) 


0, 


:::0 
0 
I 
► z 
t:J 


0 
0 
s:: 
s:: 
0 
z 
""C r m 
)> 
(/) 


0 
)> 
en 
m 
on.­
I\) 
0 
N 
v) 
0 
-0 
~ 
0 
0 
t,) 
0 
CD 
O> 


ROA 93







E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 -


202.4 M
ar 12. 5: 18 P


M
 -


R
IC


H
LA


N
D


 -C
O


M
M


O
N


 P
LE


A
S


 -
C


A
S


E
#2023C


P
4003086 


<
 ~ ,-.....: ~ ~ ~ ~ ~ 


R
O


A
 94







South Carolina Secretary of State 


Business Entities Online 
File, Scerch, 1.1nd Retrieve DoctJmcnts Elcctroriicnlly 
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ALL SEASONS IIEALTHCARE, lNC. 
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lncorpo<Rtcd 51,10: Sc,u111 Carnlina 


Registered Agent 


Agent: H. McClot 


AdJ,us: 7142 WOODROW STREET 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff, 


V. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


All Season' s Healthcare, LLC, All ) 
Seasons Healthcare, Inc., and TWO Polo ) 
Road, LLC d/b/a Mill Creek Manor, ) 
LLC f/k/a Amara Place at Columbia, ) 


) 


Def end ants. ) 
) 
) 


IN THE COURT OF COMMON PLJi:AS 


Civil Action No. 2023-CP-40-03086 


AFnDA VIT OF 
HEATHER MCCLOY 


PERSONALLY APPEAR.ED before me, Heather McCloy., who being duly sworn, 


deposes and says: 


1. My name is Heather McCloy, and I am the President of All Season 's Healthcare, 


Inc., a South Carolina Corporation with its principal place uf business in fnno, South Carolina. I 


-1m uver eighteen years of age and competent to give this testimony. 


2. All Seasons Healthcare, Inc. provides hospic<.: nursing care to patients who have 


elected to receive hospice care in nursing homes throughout th<! Midlands of South Carolina, 


3. I was the registered agent for All Seasons Healthcare, Inc. from February 25, 2020, 


lo December 14, 2023. A true and correct copy of rny registration as a registered agent attached 


hereto is Exhihit B. 


4. Decedent Phylli:s G<::e was not housed or admitted lo a facility owned and operated 


by All Seasons Healthcare, Inc. Instead, personnel employed hy All Seasons 
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disclosure.
 
 
 



From: Elizabeth Moultrie
To: Court Of Appeals Filings
Cc: Julius W. McKay II, Esquire (jmckay@mckayfirm.com); Jamie Rutkoski; Sherri A. Johnson
Subject: Murphy v. All Season Healthcare; 2024-001802 - Supplemental Records on Appeal; Part II of III
Date: Wednesday, January 28, 2026 8:56:20 AM
Attachments: Part 2 Supp Rec on Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:
 
Attached hereto for filing please find Part II of the Supplemental Record on
Appeal in connection with the above-referenced matter.  Please note that
we are resubmitting the entirety of the record in order to properly divide
the sections. 
 
By copy of this email and the following two emails, I am serving a copy of
the attached on counsel for Respondent. If you have any questions or
concerns, please do not hesitate to contact me.
 
Yours truly,
E.
 
Elizabeth Cason Moultrie
Senior Paralegal
KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street
P O Box 1476
Columbia SC 29202-1476
803-256-4242
803-256-1952 (Facsimile)
803-312-5146 (Cell)
emoultrie@kassellaw.com
 
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments. All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence
is intended exclusively for the individual or entity to which it is addressed and may contain
information that is proprietary, privileged, confidential or otherwise legally exempt from
disclosure.
 

mailto:EMoultrie@kassellaw.com
mailto:ctappfilings@sccourts.org
mailto:jmckay@mckayfirm.com
mailto:jrutkoski@kassellaw.com
mailto:sjohnson@mckayfirm.com
mailto:emoultrie@kassellaw.com



 
 


THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


      
 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


The Honorable Jocelyn Newman, Circuit Court Judge 
      


 
Civil Action No.:  2023CP4003086 


Appeal Number:  2024-001802 
      


 
Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee….….Plaintiff/Appellant, 
 
     v. 
 
All Seasons Healthcare, LLC, All Seasons Healthcare, Inc., and TWG Polo Road, LLC d/b/a Mill 
Creek Manor, LLC f/k/a Amara Place at Columbia ................................................. ….Defendants, 
 
Of whom All Seasons Healthcare, LLC is ………………………………………...Respondent. 


      
 


SUPPLEMENTAL RECORD ON APPEAL 
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1330 Laurel Street       
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Other email:  emoultrie@kassellaw.com 
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Healthcare, Inc. administcn;d care to Ms. Gee at th1.: Amara Place nursing facility where Ms. Gee 


resided. 


5. On December 29, 2019, lhe hospice nurse went to Amara Place at 7:10 p.m, an<l 


provided com.tbrt care to Ms. Gee and instructions to the employees of Amara Plac1.: regarding care 


of Ms. Gee. r atn informed and believe that the hospice physician was contacted to prescribe Ativan 


and Morphine for Ms. Gtr;;. At approximately at 12: 15 a.m., December 3 0, 2019, our hospice nurse 


returned to Amara Place and requested that Amara Place employees administer the Ativan and 


Morphine to Ms. Gee. The Amara place employees refused to administer the rnorphine and Ms. 


Ge 1: was pronounced dt:ad at approximately 12 :4 7 a.m., on D<.:ccmber 3 0, 2019. Our hospice nurses 


did not have access lo Ms. Cree's medication because the medications were under the exclusive 


and total control of Amara Plac<.:. 


6. Despite requesting they provide the medications, Amara Place refused. Ms. Gee 


was subsequently pronounced dead at 12:47 a.m., on December 30, 2019. I am inforn1ed and 


believe that the All Seasons hospice nurses did everything appropriately but could not administer 


medication which they did not have in their pos:;cssion, and they do not carry scheduled 


medications with them, See generally Paragraphs 12 through 16 of the Notice: oflntent to fik Suit. 


7. The Proofa of Service filed hy Plaintiff (Pit. Exhibits 2 and 5) contend that All 


Seasons Healthcare, Inc. , was served with the Notice of [ntent to File Suit on December 16, 2022, 


and served with the Summons and Complaint on June 26, 2023. The documents attachc,;d Plaintiff's 


c<.:rtificates of service do not have my signal ure and I did not authori7.c any other person to accept 


service for me. I do not know who signed the return receipts, and I do not know of any agent or 


employ1.,:c of All Sca:;ons Healthcare, Inc. that received or signed for these alleged mailings. lam 


the R,cgistered Agent for service of process and did not sign the return 
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receipts. I a1u informed and believe that I have never been properly served with either the Notice 


of Tntent to File Suit 0 1· thu Summons and Complaint. 


FURTHER AFFIANT SA YB1'H NOT. 


~~~-
Hcathei- McCloy 


SWORN TO AND SUDSCRIBiiQ.8EFORE ME 
this _12~ day of March, 20?,/4 Of·: ) 


.. -.. ) 


C~w _ff?:1:r.bt.1k ) _ ) 
NO~UBLI~ FOR SOUTH CAROLINA ) 
My Commission Expire~: /),<J ~~hr.· ~cn2j ·1..o·a) 


·: I), C-:·1-:.::ik.: j(;';(~:\-;d\ 


m 
r m 
(') 
-I 
:I) 


0 
z 
0 
► 
r 
~ 
!! 
r m 
0 


N 
0 
I\) 
.i,. 


s:. 
~ .... 
1\) 


U'I _., 
CX) 


"tl 
!l:: 


:I) 


0 
I 
r 
► z 
0 


(') 
0 
<" 
f 
0 z 
"'O 
r 
~ 
(/) 


() 


~ 
m 
,UC 
I\) 


2 
~ 
"'O 


t 
8 
0 
():> 
C') 


ROA 99







ELECTRONtCALLY FILED - 2024 Mar 12 5:18 PM - RICHLAND - COMMON PLEAS - CASE#2023CP4003086 


u 
~ 
~ 


~ 
~ 


~ 
>< 
~ 


ROA 100







Flr:sl>Class M~il 
Postag!!! & t=eos Paid 
USPS 
Permit No. G-10 


9590 9402 7396 2055 4955 28 


United States 
Postal Service 


• Sot1dcr. Please print your n11rne. address, and ZIP+48 In 1111~ box• 


cllzabeth C Moultrie, Senior Paralegal 


KASSEL McVEY ATTORNEYS 
PO Box 1476 


Columbia SC 29202-1476 


"j, 1 lj I JI, I I Ii· I I tl 1 ;J)' J 11 1 ll 1111 11 Ii ,11, 11 •I ,,I ,I 1111) 111' I 11 ,.J 


SENDER: COMPll:TI: 7HIS Si:CTION COMPLIITE THIS SECTION ON OE,L/VERV 


H. McCloy, a'l RA for Service.Qf, 
ProCC:iS for All Season' Healthcsk 


Inc. ~ 


7142 Woodrow St 
lrmo, South Carolina 29063 


111 IIIIII IIII IIIIII II II II I Ill Ill Ill llll 1111111 
3. S!IVlce l ype 
~) Aau/1 $1QnllUII\I 
D Adlilt SiQMNIO R031/IC!QCI ~IIYCl)I 


~


rtirtodMalle 
9590 9402 7396 ?055 4955 20 CO,,,!o,J M■ll 11°""1dool D~"')' 


D Priorily ~ f,ere­
Ll nbQ~t- MaJl' M 
□ ~i~ Milli ~u,c~a 


D ~iOM\UN QonUrmmtan1• 


--=---:-,,.-:---:---,----,,,,---~---,---,------1 Collocl on D,,IM,<y 
p A .. U.-.1. hi,,....,..,_. fft-:--~,-.,,..1' fr·r-u,I ~,vi,~ /,tJ-AIJ t) Colltcl Dl'1 DDIIVD,YRo:.trlc:119id Dali'Ym')' 


- 7D17 □66 -□ □□□□ 1954 2299 ~H .. 111c1~Dollvwr)' 


□ S!un11hna Ct1fl'lm1o1tion 
~•l~clod Dollvary 


PS Forni 3811. July 2020 PSN 7~0-02 000a9053 Domostlc Aotum /lacelpl : 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE FIFTH JUI>ICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 
G~ ) 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Ruad, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columbia; 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defundanh. ) --------------


Civil Action No.: 2023~CP-40-03086 


PROOF OF SERVICE 


I, Eli1..abcth C. Moultrie, do hereby ce11ify that on tbe 26th day of .June 2023, I served 


upon Defendant ALL SEASONS HEAL TH CARR, LLC, a trne and corrocl copy of the 


SUMMONS & COMPLAINT and Plaintifrs First Discovery Requests by Certified Mail, 


Return Receipt Requested, Restricted Delivery to H. McCloy, as Registered Agent for Service 


of Process for AU Seasons Healthcare, LLC, as evidenced by United States Postal Form 3811, 


postmarked 26 June 2023, and n.:ceivcd in my office on 28 June 2023, attached hereto and 


incorpornte<l herein by reference. 


_ ___ ___ , ___ _ 
Elizabeth C. Moultrie; 


June 30, 2023 


Columbia, South CaroUna. 
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,--.----- --· - -·-··------ "· ----------' ·rnimiir. L , 11 
Flr~t-Class MQII 
Po~ltlg8 & Fees Paid 
USPS 
Pormlt No. G-10 


9590 94 □ 2 7396 2 □5~ 4958 87 
~ -..\C:IU':.,,~.vtc.~~ - r-,, .. ~( ·«irt:+'_~ 


United States 
Postal Service 


• Sandor: Please Ptint your name, address, and ZlP+4"' In this box• L""• r--, 


Elizabeth C Moultrie, Senior Paralegal 
KASSEL McVEY ATTORNEYS 


PO Box 1476 
Columbia SC 29202-1476 


11 ii I ,1 I jl ii l 11• I'. 11' I 1i jlillJ111tl 11 I I Ii ti Ii d Ill ii 11 ,lljl ,jl,1 


SENDER: COMPLETE THIS SECTION 


■ Complete itarns 1, 2, and 3. 
■ Print your name and iiddress on tho roverse 


so thin we can return the Oard to you. 


~ l 


:.:. , ..... , 


_.gAgent 


■ Attach this card to the back of the ma\lplece, 
or on tho front it space permits. 


0 Ad~•~c 
c. Dille of OalNe,y 


1../ .:zi3 
D. I~ dqijvllfY add,"9$s dllfsrent1n;,rn Item 1? LI Vos - -1. Article Addrened te>; - - ~ - - -


H. McCloy, as Registered Agent for 
s~rvlce of Proct:SS 


If Ve$, elllOr deliveiy addros:; bel◊W: D No 


for All Se&son' Healthcare, 1,•·:. 
7142 Woodrow St 


lnno, South Carolina 29063 


11111~11 IEI 1111111111111111111 11111111111111 
H!j9lJ 940~ 7390 2055 4!J58 91\ 


3. Sttviclll lyp~ 
0 Mull Sl~111llw& 
D Adult 51g~61ure R111tnc1od D<nv•rv 
□ C•1Ulle<!l',l;lll4i) 
11/"C•rtlk.d Mail Re•Jrict•d Dellv•r, 
Ci COiiect er D•he,y 


2. Atllcle-N~ur,-,~-, (1i-ra-ns-fe_rl_ro_m_s_o_rv_lc-o -lab_a_J) __ ,_-1 □ CallKl~~ O.nY81Y f\ntrh;tod Dc1l,ery 
- kl 


7022 21110 0001 3098 41lSe ~IR~lrfcladllollv..y 


PS Forl]'I 381 i, July 2020 PSN "7530-02·000-9053 


D Pibtlly Mq~ lcxpf<i••® 
o R90is\r-111Q Mi!it'"·' 
0 ROQ~lonid Mill ri.•Ulolvtl 


0.IMITY 
D 6l!lna!u111 G<>nfimlllllon1• 
U {,ijgnaru,o ConflftT,iUion 


l\cslljot1d Dvllv~ 


Dornu~lic Return Roc:oipt : 
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STAT!◄: OF SOUTH CAROLTNA 


COUNTY OF RICHLAND 


.Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Hca1thcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC. f/k/a Amnra Place, 


) IN TH Ji: COUUT OF COMMON PLEAS 
) 
) FOR THE FIFTH JUDICIAL CIRCUIT 


) Civil Action No.: 2023-CP-40-03086 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Plaintiffs Supplemental Memorandum in 
Response to "Defendant All Season's 


Healthcare, Inc.'s Motion for Summary 
.Judgment or Motion to Dismiss 


Defendants. ) ----------


Plaintiff, by and through undersigned counsel, submits this supplemental memorandum in 


response to Defendant All Season's Healthcare, Inc.'s supplemental memorandum for summary 


judgment filed on March 12th, 2024. Plaintiff respectfully request" this Cowt deny Defendant All 


Season's Healthcare lnc. ' s motion for dismissal or sumrnary judgment because this defendant was 


properly served in a timely manner. 


FACTUAL BACKGROUND 


Defendant All Season's Ilea.lthcare, lnc. ' s arguments for dismissal and/or summary 


judgment revolve around service and statute of limitations. The statute oflimitations in this matter 


was December 3ot11, 2022. Plaintiff filed the Notice or Intent on November l l , 2022; within the 


statute of limiations dm1.dline. Defendant All Season ' s llealthcare, Tnc. was propedy served with 


the Notice of lntcnt on December 16th , 2022. Fi I ing and service of the NoLit;C of Intent tolled the 


statute of limitations. 
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ARGUMENT AND LAW 


Rule 4(d)(8) of the South Carolina Rules of Civil Procedure states service is effective 


when Plaintiff serves process "by registered or certified mail, return receipt requested and 


delivery restricted to the addressee." Plaintiff mailed the Notice of lntent using the United States 


Postal Service 's "Ce1tified Mail Restricted Delivery" option. As shown below, the United States 


Postal Service explains that Restricted Delivery "allows the mailer to direct delivery only to the 


addressee or the addressee ' s authorized agent." As a result, Ce1tificd Mail Restricted delivery 


complies with Rule 4(d)(8). 


f- ' C ~. faq.usps.com/s/articie/W'hat-1s-Rest<icted-Deilveiy 


-


El USPS.COM'' 01111 1,, k»ol 


FAQs Home » Sor,c!ing Ma il & Paolsn!JH » lrisurM oe a Exira Serv10E1s 


What is Restricted Delivery? 


Selecting Ae!llrir.led Delivery ellov,11, the meiler lo direct delivery only to the addressee or the addressee's uuthofized agcint. 


Dt:fendant cites to a case in the Court or Common Pleas in Charleston County, !anin v. 


Carolina Specialty Products Inc. In Zanin, the Cou1t granted summary judgment in favor of the 


defendant because service of the Amended Complaint was "defective because it was not served by 


rcstrickd delivery ." In that case, Plaintiff Zanin filed a Memorandum in Opposition to Summary 


Judgment on August 271h, 201 2, with exhihits (See, Hxhibit A). In that memorandum, Plaintiff 
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admits they did not check the ·'restricted delivery'' box, located in the bottom righl of Lhe green 


card, when they sent the Amended Complaint by certified mail. (Ex A, pg 3). Because the restricted 


dcliv<::ry box was nut checked, Plaintiff Zanin did not comply with Ruic 4(d)(8). 


The facts in 'Lanin are wholly inconsistent with the facts in this matter. As shown below, 


Plaintiff checked the "restricted delivery" box when the Notice oflntent was mailed to Defendant 


All Season 's Healthcare, Inc, and pursuant to the United States Postal Services' dcf'inition of 


restrictt:d di.::livery, Plaintiff rully cumplit:d with Rulo 4(d)(8). Defendant mistakenly asserts it is 


the sender's job to check "addressee" in the top right box of the green card when sending the mail 


Certified, Restricted Delivery. However, as you can see in the photo below, the directions for that 


box. are to "complete this section on delivery.'' Tlrns, the rticipient fills out that box and identifies 


themselves as ag1.::nt ur addn:ss<,::e. Wht:n the recipient signed this card on December 16111, 2022, 


service was effective. 


SENDER: COMPLETE THIS Sf:CTION 


■ Complete items 1, 2, and 3. 
■ Print your name and address on tho roverso 


so thnt wo cnn return ihe card to you. 
■ Attach this card to the back of· the mailplece, 


or or1 the front If space permits. 
1. Artlclo Addrooscd to: 


H. McCloy, as RA for Service.qi_ 
Process for All Season' Healthc~ 


Inc. -
7142 Woodrow St 


Irmo, South Carolina 29063 


II HIIIII IIII Ill Ill ll II II I Ill Ill 111 Hll 1111111 
9590 9402 7396 2055 4955 28 


COMl'Lf. TE THIS StCrlOI\/ ON OHIVElff 


A. SJ 


X ~ent 
□ Addressee 


C. Date of Delivery 
l "2,--·'l(: 


D. Is item 17 □ Yes 
If YES, enter delivery address bolow: O No 


3. Sorvico Typo 
□ Adu~ Signature 
□ Ad uk Signaiulo Rostrk;tod Detlv,ny 


□ Ptlotlty Mall E><.preste 
0 Roglatervd Mlill'M 
Cl Rogitld(ed Mali Aeatrlcted 


Oali\/Q/Y 
0 Stgn1tUN1 Coriffrm~U!>ft"' 


~


i,rtJroed Malit, 
09ttlrl0d Mall Rotl!lctcld DoUvoty 
canlCI on oenve,y 


- :;,---,-;.,-..... -, .. - ,-,,-,_.,...,-4'-.,.--,rr.,,..r,-,,,-,~,-,--,;,,,- ...,-~-,.,.,-. tr-.-~- 1;;--:,.-1,.""n ------t □ Co!19et on Deiive,y Rntrictod Dolvtry 


7017 ObbD DODD 19S4 2299 i:Realttct~Dellve,y 


□ !llgn,,turt> Confirmation 
liestrlctej C)pIT11my 


• PS Form 3811 , July 2020 PSN 7530-02-000-9053 Domestic Return Receipt ; 
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' 'When the civ il rules on service are followed, there is a presumption of proper service." 


Ruche v. Yuung Brus., 318 S.C. 207, 456 S.E.2d 897 ( 1995). Because Plaintiff in this case met the 


requirements for service of process, it is presumed Defendant All Season' s llealthcare, Jnc. was 


properly served. "Under Ruic 4(d)(8) the defendant, not the plaintiff, must prove that the receipt 


was signed by an unauthorized person. The plaintiff need only show compliance with the rules." 


id. In this case, Defendant All Season's cannot prove the receipt was signed by an unaulhlirizcd 


person, as exhibited by their admission in their memorandum in support filed March 12, 2024, and 


their response lo the interrogatory seen below. 


9. Identify by names, address and title the All Season's Healthcare, LLC employees 


and/or agents who accepted and signed the certified letter serving the Notice oflntcnl on December 


I 6111, 2022. 


ANSWER: Unknown. 


It is impo1tant to note that when Defendant All Season's H(:Jalthcarc, Inc. was served with 


the Summons and Complaint on JLm(:J 26th, 2023, the recipient of the Summons and Complaint 


wrote "All Seasons" on the signature line and marked the "agent" box, identical to the signature 


and check mark as the recipient had done when served with Lhc Notice of Intent. We know the 


service of the Summons and Complaint was effectuated because Ms. McCloy contacted her 


insurance carrier, was denied coverage, and ultimately requested an exlcnsion to answer the 


complaint. Now this Defendant is claiming the idenlical proof of service of the Notice of Intent 


did not put the Defendant on no lice. 


This is not the first time Ms. McCloy has attempted to evade S(:Jrvicc. Ms. McCloy and her 


husband, Dr. McCloy, failed to pay over $150,000.00 in t'cclcral taxes between the years of 2011 


and 2015. Beginning in 2018, Lim IRS altcmptcd to levy these owed taxes. Dr. and Ms. McCloy 
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fa.iled to pay back the taxes and in March of 2020, the IRS filed an action against them in South 


Carolina District Court. The United States of America attempted to serve Ms. McCloy al her place 


ofhusiness located at 8142 Woodrow St, Columbia, South Carolina- the same location the Plaintiff 


in this matter served the Notice oflntcnt and, later, Summons and Complaint. Ms. McCloy nolilied 


the process server she would not accept service, despite service being effectuated. The IRS then 


served Ms. McCloy at her personal residence out of an abundance of caution. (sec, Exhibit B) This 


repeated behavior of attempting to dodge service and liabilities should not be rewarded. 


Because the defendant cannot meet their hurden in proving Lim receipt was signed by an 


unauthorized person, the presumption of proper service cannot be refuted. As a result, defendant's 


Motions for Summary Judgment and Dismissal should be denied. 


April 15, 2024 


Columbia, South Carolina. 


Respectfully submillt:d, 


s/Jamie Rae Rutkoski 
Jamil: Rae Rutkoski (SC Bar No.: l 03270) 
jrutkoski@,kasSJ)llaw.com 
Thcilc B. McVey (SC Bar No.: 16682) 
tmcvcy(i~),kassellaw.com 
John D. Kassel ( SC Bar No.: 3286) 
jkasse l@kassel law .com 
KASSEL McVEY ATTORNEYS AT LAW 
1330 Laurel Street 
Post Office Box 1476 
Columbia, South Carolina 29202-1476 
803-256-4242 
803-256-J 952 (Facsimile) 
Other email: cmoultric@kassellaw.com 
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. I f \LED . __ ·-._ 
STAIB OF SOUTH CAROLINA . _ )p\4i~ ·2: \ 5 


- 1un M.m 21 ) TN Jl1E COURT 01• COMMON PLEAS 


coUNTY oF cHARLE_sro_MuE J. t>-Rt\JJS~1 -
. CLERK Ot I 


e.:.M---------r-:·""'CT;il Action No. 20 l 0-CP- l 0-1515 
Frank Zanin and Mary Zanin, ) 


) 
Plaintiffs, ) 


) 
vs. ) 


) 
Carolina Speeialty Products, Inc., Earthcore ) 
Industries, LLC and American Building 
Products, LLC 


Defendants. 


) 
) 
) 


MEMORANDUM_ IN OPPOSITION TO 
DEFENDANT AMERICAN BUILDING 


PRODUCTS, LLC'S MOTION FOR 
SUMMARY JUDGMENT 


Plaintiffs hereby submit. this Memorandum in opposition to Defendant American 


Building Products, LLCs (hereafter ''American Building") Motion for Summary Judgment on 


the grounds that the Amended Complaint was timely served upon American Building, American 


Building was fully aware and notified of the pending complaint in October 2011 , as evidenced 


by its repeated contact with Plaintiffs' counsel, and, accordingly, summary judgment is not 


proper. 


·J<"actual Background 


On January 21, 2009, a fire occurred at the Plaintiffs' home which originated in the area 


behind the fireplace in the home. On September 1, 2011 , the Amended Complaint was filed in 


this Court, adding American Building as a patty Defendant On October 14, 2011, Plaintiffs 


!ierved American Building with a copy of the -Summons and Complaint via Certified Mail, 


Return Receipt at its place of business in Myrtle Beach, South Carolina. On October 21, 201 l , 


Plaintif:ts' counsel spoke with Scott P. Amaral, the owner of American Building. Amaral stated 
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that he had received the Summons and Complaint and requested that American Building be 


dismissed from the case for reasons relating to the manner in which American Building acquired 


Defendant Carolina Specialty Products, Inc. (See Affidavit of Attorney Goodwyn, .attached as 


Exhibit l). Mr. Amaral also forwarded an unsigned Letter of Intent to Attorney Goodwyn on 


that sam1,; day, which Amaral asserted was evidence of the terms and conditions of American 


Building's acquisition of Carolina Specialty. In response, Attorney Goodwyn requested that Mr. 


Amaral fi.,rward a signed copy of the purchase and sale agreement. See E"hibit l. Despite 


having received the Summons and Complaint, American Building filed no response to the 


Amended Complaint, and Plaintiffs moved for an Order of Default Judgment on December 14, 


2011 . On April 2, 2012, Mr. Amaral contacted Attorney Goodwyn via e-mail to inquire as to 


why he was receiving default motions and asse.t1ing that the purchase of Carolina Specialty was 


an ''asset only" purchase. Mr. Amaral stated that "my assumption was that you received the 


docum1,;nt I sent you f on October 21 , 2011] and had dropped us from the case." See Exhibit 1. 


Legal Standard 


Summary judgment is appropriate if "there is no genuine issue as to any material fact" Rule 


56(c), SCRCP. In lleterrnining whether a triable is~ue of material fa.ct exists, the Court must 


construe all facts and inferences in the light most favorabk to the non-movant. Wogan v. Kunze~ 


379 S.C. 581 , 585, 666 S.E.2d 901 , 903 (2008). 
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Argument 


1. The owner of American Building wa.s on notice of, and in receipt· of, the Summons 


and Corn plaint as of October 21, 2011, and therefore Plaintiffs' claims arc not timc-bar_red. 


American Building argues that the· Plaintiffs' claims are barred by the Statute · of 


Limitations because an Acceptance of Service was signed by American Building's counsel on 


May 21, 2012. 1 This argument completely ignores that service of the Amended Complaint was 


made on October 14, 2011 on an American Building employee, who promptly informed 


American Buildiiig's owner, Mr. Amaral. Mr. Amaral had actual and/or constructive knowledge 


of service of the pleadings on October 14, 2011} and had possession of the pleadings by October 


21, 2011, when he telephoned Plaintiffs' counsel. De~pile such awareness, American Building 


failed to answer the Amended Complaint or otherwise appear in any way until May 2012. To 


now assert that service was not perfected until May 2012 is beyond the bounds of 


reasonableness. 


It is undisputed that Rule 4(d)(8), SCRCP, requires that service made by mail shall be 


certified, return receipt requested, and restricted delivery. In the instant case, service was by 


certified mail, but the rcstri<.:te<l delivery box was not checked.2 Despite this technical 


deficiency, it is undisputed that the American Building was in actual and constructive receipt of 


the Plaintiffs' claims by October 21, 2011 - well· within the statutt:: of limitations. American 


Building's owner, Mr. Amaral, simply failed to respond - relying upun his pusitiun that his 


statements to Mr. Goodwyn regarding an "asset only" sale, and the blank Letter of Intent, were 


sufficient to allow him to ignore this pending action. Such reliance is misplaced. 


1 American Building, upon notice of thr; motion for default judgment, proceeded to hire counsel 10 appear at the 
motion heal'ing on Mny I 4, 20 l 2 and filed an am;wer to the Amended Complaint and servc:<l discovery on the 
Plaintiffs. 
2 Plaintiffs motion for default judgment was denied in part as a result of lhis inadvertent te:chnical error. 
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Our Supreme Court has noted that "Rule 4, SCRCP, serves at lea5t two purposes. It 


confers personal jurisdiction on the court and assures the defendant of reas·nnable notice of the 


action. We have never required exact_ing compliance with rules to ef fect service of process . 


. . 
Rather we inquire whether the plaintiff has sufficiently complied with the rules such thatthe 


court has personal jurisdiction of the defendant and the defendant !!as notice of lhe proce~<liri.gs." 


Rocht: v. Young Brothers. Inc. of Florence, 318 S.C.207, 456 S.E.2d 897, 899 (1995) (internal 


citations omitted) (emphasis added); See also RicQ[!.rdson v. P.V .. Inc,. 383 S.C. 610, 682 S.E.2d 


263 (2009) (holding that hotel owner who was absent from premises when p·roccss was served 


upon front desk clerk could not be relieved from default on grounds of ineffective service where 


owner spoke to process server on the phone and acknowledged he was aware of service; where 


owner instructed clerk to fax the summons and complaint to his insurance agent; and where 


owner failed to follow up on litigation). 


There is no dispute that American Building's employee accepted service of the Amended 


Complaint on October 14, 2011 and that by October 21, 2011 , An1erican Building's owner, Mr. 


Amaral, had received the pleadings and contacted Plaintiffs' counsel to discuss the case and his 


position as to American Building's liablity (or lack thereof) under the Letter of lntcnt. To now 


argue that service was not effected until May 21 , 2012 is simply not supportable. Much like the 


hotel owner in Richardson, supra, Mr. Amar~~ was aware that the pleadings had been served; was 


in possession of the pl~1dings in October 2011; and simply failed to do anything about it. To 


now assert that the Plaintiffs' claims are barred by the statute of limitations is simply not 


suppo1ted by the law or the facts . "A patty has a duty to monitor the progress of his case. Lack 


of familiarity with legal proceedings is unacceptable and the coutt will not a hold a layman to 


any lesser standard than is applied to an auomt:y .... [W]herc the lparty] was duly served with the 
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summons and comp.laint, it was his duty to answer the complaint .... " Hill v. Dotts, 345 S.C. 304, 


547 S.E.2d 894-, 897-898 (Ct. App. 2001 ). 


A. Allowing American. Buildi11g to A void th_e P/.aitztiffs' Claims Would Be lnequitahle 


Even assuming for purposes of this Memorandum that Plaintiff.5' claims are time-barred, 


which is expressly denied, the statute of limitations should be equitably tolled in order to allow 


the case to go forward. "ln order to serve the ends of justice where technical forfoiturcs would 


unjustifiably prevent a trial on the merits, the doctrine of equitable tolling inay be applied to toll 


the running of the statnte of limitations." Hooper v .. Ebenezer Senior Services, 687 S.E.2d 29, 


32, 386 S.C. 108 (2009). "The equitable power of a court is not bound by cast-iron rules but 


exists to do faimess and is flexible and adaptable to pai1icular exigencies so that relief wlll be 


granted when, in view of all the circumstances, to deny it would permit one party to suffer a 


gross wrong at the hands of the other." Id. at ~3 · (citing Hausman v. Hausman, 199 S.W.3d 38 


(Tex. App. 2006). "Unlike equitable estoppel, equitable tolling docs not require a showing that 


the defondant has made a misrnpresentation to the plaintiff." Magnolia North Property Owner' s 


Assoc. v. Heritage Communities, w.£." 725 S.E.2d 112, 397 S.C. 348 (Ct. App. 2012) (noting that 


equitable tolling is judicially created and stems from the judiciary's inherent power to fonnulate 


rules of procedure where justice demands it .) 


In Hooper, the plaintiff "diligently pursued ser\licc" on what turned out to be a non-existent 


registered agent for the corporate defendant, but was unable to effet:t service in a timely manner 


•- the plaintiff was one week past the 120 day time period outlined in Rule 3(a)(2), SCRCP. Th1,; 


South Carolina Supreme Court, in equitably tolling the statute of limitations, noted that "public 


policy and the interests of_justicc weigh heavilf' in favor of allowing her claims to proceed. Id. 


at 34. 
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Similarly, to allow American Building to avoid this litigation would work a severe injustice 


on the Plaintiffs. Plaintiffs' counsel attempted to serve American Building in a timely fashion 


and proceeded to communicate with -Mr. Amaral via telephone and email on October 21, 201 L 


This communication with Mr. Amaral - where Mr. Amaral clearly and unequivocally indicated 


that he was aware of the lawsuit having been serve<l un his employee- indicates that American 


Building simply chose to ignore this lawsuit without any further inquiry or appearance. To 


reward American Building's disinterest is to work a drastic consequence - dismissal - on the 


Plaintiffs. Such a result is clearly against public policy and not in the Court's interest 111 seeing 


claims actually litigated. 


Columbia, South Carolina 


August 24, 201"2 


G DWYN LAW FIRM, LLC 
(_J 


~~+-,,<,---+-¥-Lil -
T. ' . • .-:J 
2519 Devine Street 
Suite A 
Columbia, SC 29205 
(803) 251-4517 
Attorney for Plaintiff 


PJ 
m 
~ 
:II 
0 z 
() 
► 
;­
r 
-< 
J:! 
r · m 
Cl 


I\) 
0 
I\) 
.p,.. 
)> 


~ 
....J;: 


Ol 
01 
i-.:> 
w 
-0 
~ 


::0 
0 :c 
£: z 
0 


0 
0 
~ 
:s: 
0 
z 
cl 
r m 
► 
Cf) 


~ 
Cf) 
rn 
:If: 
I\;> 
0 
I\) 
(,,.) 


0 
"U 
.r,,. 
0 
0 
w 
0 
CD 
0) 


ROA 115







• 
' 


) 
STATE OF SOUTH CAROLINA 


COUNTY OF CHARLESTON 
) lN TIIF COURT OF COMMON PLEAS 
) 


) 
Frank Zanin and Mary Zanin, ) 


) 
Plaintiffs, ) 


) 
vs. ) 


) 
Carolina Specialty Products, Inc., Earthcore ) 
Industries, LLC, and American Building ) 
Products, LLC, ) 


) 
Defendants. ) 


.~------------·) 


Civil Action No. 2010-CP-10~1515 


AlfFJDA VlT OF 
T. JEFF GOODWYN, JR., ESQ. 


PERSONALLY APPEARED before me, T. Jeff Goodwyn, Jr. , Esquire, who, 


being duly sworn, deposes and says the following: 


1. I am the attorney for Plaintiffs in the above-captioned matter. 


2. That the Amended Complaint was st:rved upon Defendant American 


Building Products, LLC via Certified Mail, Return Receipt Requested, on October 14, 


2011, as evidenced by the ~roof of Service filed with this Court on December 14, 2011 


and attached hereto as Exhibit A. 


3. Shortly thereafter, I received a phone call from Scott Amaral, the owner of 


American Building, and I spoke with him on October 21, 2011, as evidenced by the e-mails 


attached hereto as Exhibit B. 


4. During my conversation on October 21, 2011 , Mr. Amaral stated that he had 


received the Summons and Complaint and requested thal American Building Products, LLC 


he dismissed from the uase for reasons rcla.ting to the manner in which J\mcrican 11uilding 


Products, LLC acquired DefondlUlt Carolina Specialties - specifically that it was his po~i~ion 


that the acquisition of Carolina Specialties by American Building was an "asset only" 
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purchase. 


5. Mr. Amaral s~nt me a blank Letter of Intent, attached to his e-mail, 


purporting to support his position that American Building Products should be dismissed. 


See Exhibit B. 


6. American Building Products never responded to the Amended Complaint 


and I proceeded to file an Affidavit of Default and Motion for Default Judgment. 


7. Ori April 2, 2012, Scott Amaral sent n,e another e-mail acknowledging 


that he had received the Summons and Complaint and default documents and that he had 


assumed lhat I had dismissed American Building Products, LLC from the suit after he 


sent me the Letter of Intent on October 21,201 l (see email dated April 2) 2012 attached 


as Exhibit C). 


1~~ 
Goodw-yn Law Finn, LLC 
2519 Devfoe Street, Suite A 
Columbia, SC 29205 
(803)251-4517 
Attorney for Plaintiffs 
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STAil: OF SOUrJ·I CAROLIN!\ 


COl;Nl Y or Cl ·IARI..ESTON 


Frauk Znnin and t\ lary Zani11. 


IN THI crn_; ff l' OF COM ,vlOi\ Pl .l ·.;\ .'-i 


Plaintiff;:_ 


C)Jr01ina Spct:i.::lry P1nduc1s. Inc .. [ ilrthrnrc ) ( -· 
(""; ;_:: 
, : _ _. 


i"i • 
lnJustric~. 1..LC. and .Amei·ica:·1 r3uilding l I 


i 


\ l' rNluc.ts. LI .C. ") 
' :;c; '. 


o► 
7, •2:· Dc!"i::nJant:-. 


• SENDER: COMPLETE THIS SECTION 
• + • .~ ..... ' • • • 


■ Comolfsre Items 1, 2, 11/'l<l :3. Al~.o co,npJo1e 
item 4 If Rostricted Delivery i!l d e':'!lrect 


• Print 1,aur name ~J1d addms!l on th& •{! ·1e rsri 


so that we can return t~,• c11rt1 to you. 
• AttMh this card to the oack of the mallpiece, 


or on the front if $pace permits. 


! 
'· i 
I 


\ 


~- - · 
,r>P.) 


c"} :--: ~ 
c ,,J • 
c::. :.:,·· 
;:.> " " 
~ t~; 


c'> 


□ Agent 


. 1 · ---··""'---:t=-----
y nt from~ 


ES. ontor ddm~ t,ek)\v; □ Nw 


l . S1Wv_9'1'\'~ 
C!,-(,.er!Jfled Mnil O Expro:)l) M31l 


• 0 Aenlllt~ ~ fiea,lpl tr.w, IC81Clm1e !l!t! 


0 ln~UTed Meil O C.O.O. 
! ~-R,;;~ted Oa!<vorfi ffri_,a_F,_9e_~ -- □ y.,~ 


2. Artlcle Number 


,'nar.sfer from St1r1!ce leh<. 
7009 0960 DOD D 8368 0857_;-:-


rs Form 38 1 1 , F~brumy 2004 


~~\•-..: 
J ' t 


\::; 
c.,.: 
I'.:: 


m 
j" 
m 
() 
-; 
:a 
0 z 
0 
);,, 


r:: 
-< 
::!J 
r 
rn 
0 


I\) 
0 
I\) 
~ 
)> 


"O .... 
...J. 


tl1 
(11 


t,J 
w 
"lJ 
s: 
:a 
0 
I 
r 
):, 
z 
a 
() 


0 
~ 
s: 
0 
;z 
"Cl 
r g; 
Cf) 


~ 
Cf) 
m 
:t;: 
I\) 
0 


~ 
0 
-u 
~ 
0 
0 
c.:, 
0 
00 
Ol 


ROA 118







Jeff Goodwyn 


From: Jeff Goodwyn Ugoodwyn@goodwynlaw.com] 


Sent: Friday, October 21 , 2011 5:22 PM 


To: 'Scott P Amaral' 


Subject: RE: File no. 7.000-0002 


Scott -


It was good to talk to you today too. Picas~ send me the executed version of the 
purchase agreement when you get back to SC. 


Thanks -


T. Je.ff Goodwyn, Jr., Esquire 
Goodv.-yn r .aw Firm, LLC 
2519 Devini.: Street 
Suite A 
Columbia, S.C. 29205 
Telephone: (803) 251-4517 
Facsimile: (803) 251 -4527 
www.( i·o0J.,,-vntr1w.co1n 


CONFIDENTIAL & PRIY!Lr~OElJ 


Unless otherwise indicated or obvious from the nature of the following c-0111muniC.:ltion. th(;; 
information contained herein is attorney-client privilcgl~d and rnntidc1itial inforrnation/v,rork 
product. The communication is intended for the use or the individual or entity named .ibuvc. If 
the reader of Lhi!i transmission ls not the intended recipient, you art' herehy notilil.!d that ,111y 
dissemination. djstribution or copying of this e-omnrnnicaliun is strictly prohibiLed. IJyou have: 
reccivc:d this co1nmunication in error or arc. 1101 sun.: whether ir is privileged, pleast~ immediately 
nolify us b)' return e-mail and destroy any copies. electronic, paper or <,>lherwise, which you may 
have of this communication. 


From: Scott P Amaral [mailto:samaral@abp-llc.net] 
Sent: Friday, October 21, 2011 4:11 PM 
To: jgoodwyn@goodwynlaw.com 
Subject: File no.' 2000-0002 


Jeff .. 


~ 
PLAINTIFF'S 


Jr_ 
Thunk yqu for rellmiing· my call today. /\ ttache<l ple.ase !ind the LOI/Purchase agtccme 
ct~tered into by ABP, LLC and CSP . . Im:. June, 2008, If you ~111ve fu11her 'qucstiom please give 
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me a call. 


Thanks, 


Scott P Amaral 
c: 843-241-0368 
f: 508-355-0058 
samacaj@abp-llc.net 
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diss~rnination._ di strihuti on .,,- copying ofrhis cornnrn1Jica1i.r111 i!l .stricc1y rrohibited. !Tyi.lU hnvDe 
l'eceived tbis communication in error or arE\ no1 \;L1rt~ wbetht.r il is pri\1ilcg<~d, plt:a~e immcdiakly 
notify us by rdurn e-mail and destroy nny copie:;, ekdronic. pap('.J' or otherwise, wb.id1 yo11 may 
hJvc <1f this co111rnu11it:atj1J11. 


From; Scott P Arnaral (mailto:samaral(Qiabp-llc.n~ 
Sent: Monday, April 02, 2012 3:30 PM 
To: jgoodwyn(rng_qgdwynlaw.corn 
Subject: Re: File no. 2000-0002 


Mr. Goodwyn, 


I' am writing you because I received a package a week ago from my office in SC in regards 10 the 
Zanin Case against Caroli.nu Specjalty J>roducls, Inc. below is the email i.n which I senl you t.hc 
purchase agreeme11t between /\DP and CSP which states lliat it was an assel only purcha~e. at 
that time you saLd you'd get back to me. which T m:vcr recelv~d a n.:sponse nnd TIC)W I'm getting 
defoult motions. Carol ir.ia Specialty Products Inc. wem Nit of business when we acquire<l tbei.r 
assets and we did not assume thdr liabilities as I swted. to you before. and as I also mentioned to 
you, l d.o no( work in that office and did !l(>t: personally sign .for any of these- services as you can 
see in the-proof of service it was signed fri.r by a local employee who did not get it to me unti l 
r.:;cently. My assumption was that you rcceivi:d the document i sent you ;.ind had dropped us 
from the case. Could you ple,1se I.et me know whnt is going on. 


Thanks, 


Scott P Amaral 
c: 843-241-0368-
f: 508-355-00.58 
samaral@abp-llc.net 


On. Oct 21, 20 l 1, at 4:41 PM, Scott P Amaral wrote: 


• Jeff. 


Thank you for returning my cal.l today. · Attached please find rhc LOL/Purchasc agreement 
enterd.l into by .<\BP, LLC and CSP, Inc. June, 2008. lf you hove further quest-io ns please give 
me a call , 


Thanks, 
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STATE OF SOUTH CAROLINA 


COUNTY OF CHARLESTON 


) 


) IN THE COURT OF COMMON PLEAS 
) 


) Civil Action No. 20 I 0-CP-l 0-1515 
Frank Zanin and Mary Zanin, ) 


) 
Plaintiffs, ) 


) . CERTIF'ICATE Of!, SERVICE 
vs. ) 


) 
Carolina Specialty Products, Inc., Earthcore ) 
Industries, LLC and American Building ) 
Products) LLC ) 


) 
Defendants. 


This is to certify that a copy of the foregoing Memorandum in Opposition to Defendant 


American Building Products, LLC's Motion for Summary Judgment and ~ Affidavit of T. 


Jeff Goodwyn, Jr. along with exhibits have been served upon the following party(s) by depositing 


a copy of the same in the United States Mail, postage prepaid, addressed as shown below on this 
-~ 


/2 41,_ day of August, 2012. 


James D. Smith; Esquire 
McAngus, Goudelock & Courie, LLC 
P.O. Box 650007 
Mt. Pleasant, SC 29465 


Mary S Bus 
Paralegal to eff Goodwyn, Jr., Esquire 
Goodwyn Law Finn, LLC 
2519 Devine Street, Suite A 
Colwnbia, S.C. 29205 
(803) 251-4517 
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3:20-cv-00639-JMC Date Filed 06/23/20 Entry Number 10 Page 1 of 4 


UNITED STATES DISTRICT COURT 
IJISTRJCT 01• SOUTI I CAROLINA 


COLUMBIA DIVISION 


UNTTED STATES OF AMF:RlCA, 


Plaintiff, 
v. 


ALL SEASONS HEALTHCARE, INC. 
a/k/a ALL SEASONS MEDICAL 
ASSOCIJ\. TES, LLC, 


Defendant. 


) 
) Case No.: 3:20-00639-JMC 
) 
) 
) 
) 
) 
) 
) 
) 
) 


_______ ) 


REQUEST FOR ENTRY OF CLERK'S DEFAULT ACAINST DEFENDANT 


The United States of America, by and through undersigned counsel, files this application 


for an entry of default against defendant All Seasons Healthcare, Inc. a/k/a All Seasons Medical 


Associates, LLC ("All Seasons") pursuant to Fed. R. Civ. P. 55(a) and as grounds therefore 


states as follows: 


1. The United States commenced this action to enforce an Internal Revenue Service levy 


served on All Seasons to collect the outstanding federal income tax liabilities of Dr. Stanley 


McC!oy and Heather Wood a/k./a Heather McCloy ("Heather McC!oy") who arc cmployccl by 


the company. (ECJ.' hntry No. 1), 


2. As established by Lhe return of service filed with the Cuurl on May 18, 2020, a summons 


and complaint were originally served on All Seasons on March 24, 2020, by leaving the 


summons and complaint with Heather McCloy, All Seasons's owner and designated agent for 


service of process in South Carolina, at All Seasons's place of business located at 7142 


Woodrow Street, Columbia, South Carolina. (ECF Entry No. 6-1). However, Heather Mccloy 


infomicd the process server that she would not accept service. @.). 'J'hus, in an abundance of 
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3:20·CV-00639-JMC Date Filed 06/23/20 Entry Number 10 Page 2 of 4 


caution, the summons and complaint were personally served on I leather McCloy at her residence 


located at IO Ft1rrell Lane, Columbia, South Carolina on Apri I 22, 2020. (ECF Entry No_ 6-2). 


3. Pursuant to Fed. R. Civ. P. 12(a)(1 )(A)(i), All Seasons was to serve an answer or other 


response under Ruic 12 of the Federal Rules of Civil Procedure by May 13, 2020. How<.:wr, 


pursuant to the Court's Standing Order entered on March 16, 2020 (Standing Order, Misc. 


Number: 3:20-mc-105), all deadlines in civil cases "arc [J extended by 21 clays from the current 


deadline sent." (See also Amended Standing Order, Misc. Number: 3:20-mc-1 39). Therefore, 


the deadline for All Seasons to file its response to the complaint was extended until June 3, 2020_ 


4_ To date, All Seasons has failed to file either an answur nor any oth<.::r motioh ot- response 


within the deadline provided by the Court's Standing Order. Accordingly, All Seasons is in 


default and the United States is entitled to the entry of a default pursuant to Fed. R. Civ_ P. 55(a). 


5. The United Stales knows of no reason why a default should not be entered against All 


Seasons. 


W 11.ER.EfORE, the United St.ates prays that the Clerk enters the default against All 


Seasons in accordance with Fed. R. Civ_ P. 55(a). 
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3:20-cv-00639-JMC Date Filed 06/23/20 Entry Number 10 Page 3 of 4 


Respectfully submitted, 


June 23, 2020 


RICHARD r:. ZUCKERMAN 
Principal Deputy Assistanl Attorney General 
Tax Division 


Pascale Guerrier 
Trial Attorney, Tax Division 
U.S. Department of Justice 
555 4th Street, N.W., Room 6223 
Washington, D.C. 2000 I 
Phone: (202) 353-1978 
Telecopier: (202) 514-4963 
Pascale. Guerrier(q].usdoj .gov 


3 


PETER M. MCCOY, JR. 
United States Attorney 
District of' South Carolina 


By: s/ Rvpf;,rt ;Snee~ 
Rohert Sneed 
Assistant United States Attorney (ACJSA) 
Civil Division 
U.S. Attorney's Office, District of 
South Carolina 
55 Beattie Place, Suite 700 
Greenville, SC 29601 
(864) 282-2100, robcrt.sneed@usdoj .gov 
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UNITED STATES DlSTRfCT COURT 
DISTRICT OF SOUTH CAROLINA 


COLUMBIA DIVISION 


UNITED STATES OF AMERICA, 


Plaintiff, 
V. 


ALL S~ASONS HEALTI !CARE, INC. 
a/k/a ALL SEASONS MEDICAL 
ASS OCTA TES, LLC, 


Defendant. 


) 
) Case No.: 3:20-00639-JMC 
) 
) 
) 
) 
) 
) 
) 
) 
) 


-----·- _______ ___ ) 


CERTIFICATE OF SERVfCE 


The undersigned hereby ce1tifies that she is an employee of the Office of the United States 


Attorney for the District of South Carolina and is a person of such age and discretion as to be 


competent to serve papers. 


That on June 23, 2020, she served a wpy of the attached: 


UNITED STATJ◄:S' REQUEST FOR ENTRY OF CLERK'S 


DEFAULT ACATNST DEFF.NDANT 


by placing said copy in an postpaid envelope addressed to the person(s) hereinafter named, at the 


places(s) and address(cs) stated below, which is/are the last known adclress(es), and by depositing 


said envelope and contents in the United States Mail at Greenville, South Carolina. 


All Seasons Healthcare, Inc. 
a/k/a All Seasons Medical Associates, LLC 
7142 Woodrow Street 
Irmo, SC 29063 


s/Jcnnifer Ludwiczak 
Jennifer I ,udwiczak 
I .egal Assistant 
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STATE OF SOUTH CAROLINA 


COlJNTY Oil' RICHLAND 


Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintit't', 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC. f/k/a Amara Place, 


) IN THE COlJRT OF COMMON PLEAS 
) 
) FOR THE Flli'TH ,TIJDICIAL CIRCUIT 


) Civil Action No.: 2023-CP-40-03086 
) 
) 
) 
) 
) 
) 
) 


) 
) 
) 
) 
) 


Plaintiffs Supplemental Memorandum in 
Response to llcfendants' Motions to Dismiss 


and/or for Summary .Judgment 


DekndantL ) ____ ___::_..::..:...::..:..:..;.;:.::;.:,:_:::..:.:.,_ ___ _ 


Plaintiff, by and through undersigned counsel, submits this supplemt::ntal memorandum in 


response lo Defendants' Motions to Dismiss and/or for Summary Judgment. It is undispuled lhat 


filing a complaint in an improper venue docs not result in a dismissal, but rather a transfer to the 


proper county. Therefore, filing a Notice of Intent pursuant to S.C. Code Ann. § 15-79-125 in an 


improper vcnulj is not cause for dismissal of a case. 1 


Relevant Factual Backgniunq 


Parties agree the proper venue for lhis maUcr is Richland County. On Novemb~r 11 th
, 2022, 


Plaintiff filed the Notice of lnlenl lo File Suit in Greenwood County, within the prescribed statute 


of limitations. On D~ccmbcr 16°1
, 2022, Defendant All Seasons Healthcare, lnc. was served by 


Certified Restricted Mail via USPS. On February 9th
, 2023, Defendant TWG Polo Rd., LLC was 


served by a process server. Attorneys did not appear for either Defendant. On March 1l'\ 2023, 


1 Plaintiff files this supplemental memorandum bec(l.use Defendants never specifically raised in their briefing lo thb 
Court that filing a NOT in an improper venue merits disrnissal of the case. 
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Plaintiff mailed letters to both Defendants notifying then, of pre-suit mediation, as required by 


S.C. Code Ann, § 15-79-125. On March 27111, 2023, ''Trish" from All Season's Healthcare called 


Plaintiff's counsel's office to discuss the contents of the letter. Plaintiffs coLmsd's office 


confirmed the dat1:: of the mediation with Trish and requested an email address Lo send the relevant 


infonnalion. Immediately after that phone call, Elizabeth Moultrie emailed Trish al 


trish@allseasonshealthsc.com with the relevant documentation to all1::r1d the scheduled pm-suit 


mediation. (see, Exhibit A). N either Defendant appeared at mediation. 


Once the mediator filed the A DR paperwork in Greenwood County, Plaintiff transferred 


the Greenwood County case to Richland. County. Plaintiff then filed the Complaint in Richland 


County and served both All Season's llealthcare, Inc. and TWG Polo Rd ., I.LC. 


Law 


Defendants assurl that failure to file the Notice ur Intent in the proper venue negates the 


Lolling ufthc statute of limitations and, as such, should result in dismissal of this case. S.C. Codt.: 


Ann. § 15-79-125 states: " the plaintiff shall contemporaneously file a Notice oflnlent to File Suit 


and affidavit of an expert witness ... in a county in which venue would he proptlr for filing or 


initiating the civil action." However, the statute docs not specify the consequence for failure to 


strictly comply with the directions in the statute. Nowhere in the statute <lu~s the legislature suggest 


that strict compliance is required tu toll the statute of limitations ahd nowhere in the statute does 


the legislature suggest that failure to strictly comply should result in dismissal of a potentially 


meritorious claim. 


The South Carolina Supreme Court has addressed the purpus1:: and intention of S.C. Code 


Ann.§ 15-79-125 in Ross v. Waccamaw Ctnty. Hosp., 404 S.C. 56, 744 S .E.2d 547 (2013). ln 


m 
r 
m 
0 
-I 
::0 
0 z 
0 
J> 
r 
~ 
""T1 


f:;; 
d 


... 
0:, 


;Il 


0 
I 


~ 
0 


0 
0 
~ :s: 
0 z 
"U 
r 
~ en 
(") 
)> 
en 
m 
~ 
f\J 
0 
I\J 
w 
0 
7J _,,. 
0 
0 w 
0 
co 
O') 


ROA 128







Ross, plaintiffs foiled to complete the pre-suit mediation within 120 days as prescrihed by the 


statute. Just as the statute states that the Notice of Intent "shall" be f11cd in the proper venue, the 


statute also states mediation "shall'' take place within 120 days. However, the Supreme Court 


found that failure to strictly comply with the statute should not result in dismissal of the claim. 


Ross v. Waccamaw Cmty. Hosp. , 404 S.C. 56, 744 S.E.2d 547 (2013). 


The Court found that the legislature in no way meant for S.C. Code Ann. § 15-79-125 to 


be a "trap" to confuse litigants and result in dismissal of meritorious claims. id., at 63, 550. Instead, 


the Court found that "liJt is clear that the Legislature enacted section 15-79~ 125 to provide an 


infom1al and expedient method of culling prospective medical malpractice cases by fostering the 


settlement of potentially meritorious claims and discouraging the J1ling of frivolous claims.'' fd. 


Ruk 82(b) of the South Carolina Rules of Civil Procedure states: "'when an action is 


brought in the wrong county or in the wrong court, the couit shall not dismiss the action but shall 


transfer is to any proper county or cou1t in which it could have be~n brought." lf this were a case 


that didn ' t require the riling of a Notice oC Intent, and a complaint was filed in this case in 


Greenwood County on November 11th, 2023, the remedy would be that the case be transforrcd to 


the proper venue. The case could not be dismissed for filing a complaint in an improper venue. 


The idea that the enactment of S.C. Code Ann. § l 5-79-125 creates a new procedural hurdle, as 


opposed to the statute ' s intention of culling unmeritorious cases and encouraging resolution, is 


contrary to the Supreme Court's rnling in Ross v. Waccamaw and contrary to the intention of the 


legislature. 


The Court's decision in Ross v. Waccamaw in conjunction with Rule 82 or the South 


Carolina Rules of Civil Procedure can lead to only one reasonable conclusion: the remedy for 


filing a Notice of Intent in an improper venue is to transfer the case to the proper venue, not to 
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dismiss the case. The purpose of S.C. Code Ann. § 15-79-125 is to cull malpractice claims with 


no merit. It is not meant to be a procedural trap for Plaintiffs who otherwise would be able to move 


forward with nicrit.orious claims. 


April 18, 2024 


Columbia, South Carolina. 


Respectfully submitted, 


sf Jamie Rae Rutkoski 
Jamie Rae Rutkoski (SC Bar No.: 103270) 
jrutkosk i(lv,kassellaw .com 
Theilc 8. Mc Vey (SC Bar No.: 16682) 
tmcvey(ci)J~~scl law.com 
John D. Kassel ( SC Bar No.: 3286) 
j kasscl@kassell aw .com 
KASSEL McVEY AlTORNEYS AT LAW 
1330 Laurel Street 
Post Office Box 14 76 
Columbia, South Carolina 29202-1476 
803-256-4242 
803-256-1952 (Facsimile) 
Other emai I: en10ultric@kasscllaw.com 
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STATE OF SOUTH CAROLINA 


COUNT\' OF RICHLAND 


) IN THE COURT OF COl\rnON PLEAS 
) 
) li'OR TffE FIFTH JUDICIAL CIRCUIT 


,fon11ifcr M.urphy, as Personal ) 
Representative of the Estate of Phyllis ) 
G~ ) 


Plaintiff, 


V. 


All Season's Helllthcure, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC. f/k/a Amaru Place, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Dcfundanb. ) -------------


Civil Action No.: 2023-CP-40-03086 


Plaintiffs Motion to Alter or Amend the 
Order Granting Summary .Judgment to 
Defendant All Season's Healthcare, Inc. 


Plaintitt; by and through undersigned counsel moves this Court to alter or amend the order 


granting summary judgment to defendant All Season ' s I lealthcare, Inc., pursuant to Rule 59 of 


the South Carolina Rules of Civil Procedure. 


I. Factual background and discrepancies 


Plaintiff brought this action against Defendants for breaching the standard of care in 


providing hospice and comfort care to the decedent, Phyllis Gee while she was admitted to All 


Season ' s 11.ealthcare and receiving hospice care from All Season ' s Heallhcarc, Inc. Plainliffhas 


alleged Defendants foiled to provide medication while Phyllis Gee wa~ actively dying. In the 


Com1' s Order from May 131\ 2023, the Court made a finding of fad that an Amara Pla1.;e nursu 


''refused" to provide medication to Ms. Gee. There is no basis for ihis fine.ling in Lhc rccon.l. 


The statute of limitaliuns in this case foll on December 30111, 2022. Plaintiff filed the Notice 


of Intent in Greenwood County on November 111h, 2022. Defendant Al I Season ' s I lealthcare, 
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lnc, was served on December 16th , 2022, thtough certified mail, restricted delivery, return receipt 


n:queste<l. The rdurn receipt was returned to Plaintiffs signed "All Seasons Healthcarn." 


Defendant All Season's Healthcare, Inc., did not have an attorney appear on the record. 


PlaintifTs notified Defl1mlant All Season 's Hl1ttlthcarc, Inc., of the pre-suit mediation by way of 


letter. On March Pt, 2023_, Elizabeth Moultrit:, a paralegal employed by Plaintiff's counsel, took 


a phone call from "Trish," an employee of All Season 's Healthcare, Inc., regarding the prtHmit 


mediation. Ms. Moultrie then provided the documents related to the Notice of Intent to ''Trish" 


after the phone call. Still, no attorneys appeared for Defendant. Plaintiff moved forward with 


pre-suit mediation. 


Plaintiff then transferred the Notk1.:: oflntent to Richland County, the undisputed proper 


venue, on June 131\ 2023. Plaintiff thcn nlecl the Summons and Complaint in this case in 


Richland County on June 13th, 2023. Defendant All Season's Healthcare, Inc., was served in the 


same manner as the Notice of Intent. Again, the retllrn receipt was returned with the signature 


line reading "All Seasons Healthcare." Defendant's insurance company was notified by 


Defendant All Seasons ' Healthcare, fnc., and denied the claim. Heather McCloy, registered agent 


and owner of All Season's Healthcare, Inc., requested a continuance to answer the complaint. 


Plaintiff granted the request. 


II. South Carolina law shifts burden to Defendant to prove improper service when 


Plaintiff meets the service requirements of Rule 4 of the South Carolina Rules of 


Civil Procedure. 


Rule 4(d) ofthc South Carolina Rules of Civil Procedure sets out the process with which 


defendants must be served. "When the civil rules on service are followed, there is a presumption 
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of proper service.'' Roche v. Young Brus., 318 S.C. 207, 456 S.E.2d 897 (1995). In Roche, 


Plaintiff sued Young Brothers, Inc._, a corporation which owned and operated the hotel where 


Plaintiff was injured. Plaintiff filed their Summons and Complaint and served Young Brothers, 


Inc.,, by mailing the summons and complaint certified mailj return receipt requested addressed to 


the Registered Agent Mr. Edward L. Young. The return receipt was signed by J.N. Young. 


Defondants never answered the complaint. Plaintiff filed a Motion for Default, underwent a 


default hearing, and was granted ajudgment. Plaintiff served Young Brothers, Inc., with the 


judgment in the same manner with which the complaint was served. Again, J.N. Young signed 


the return receipt. At that point, YoLrng Brother's Inc. finally made an appearance in an effort to 


set aside the default. 


Although J.N. Young was not the Regisl'ern<l Agent named on the certified mail, the record 


showed that he signed for the mail and distributed il throughout the facility . The Supreme Court 


of South Carolina found that Plaintiff had met lhe n:quircmcnts of Rule 4(d)(3). Further the 


Supreme Court specifically articulated that it was not Plaintiff's burd1.:n to prove that an agent 


signed th1;; return rcccipt. Instead, the burden shifts to the defendant lo prove that whoever signed 


as an agtmt of the defendant corporation was not granted authority to do so. Ruc:he v. Yuung 


Eros., 318 S.C. 207, 456 S.E.2d 897 (1995). 


This matter is similar to Roche v. Young Brothers in three impo1tant aspects: 1) Plaintiff met 


the requirements proper service as described in Rule 4(d)(8) of the South Carolina Rules of Civil 


Procedure, 2) service was effected twice, in the same manner, on the same defendant, and 


Defendant chose only to respond the second time, and 3) Defendant cannot prove the return 


receipt was signed by an unauthorized agent, as required by South Carolina law. 
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Rule 4(d)(8) notes service on a corporation is effective when Lhe summons and complaint arc 


sent "by registered or certified mail, return receipt requested and delivery restricted to the 


addressee." In this case, Plaintitl mailed the Notice of Intent using the United States Postal 


Service's "Certified Mail Restricted Delivery" option. 


SENDER: COMPLETE THIS SECTION COMPLE ff TH/$ SECTION ON DEi /VERY 


■ Complete items 1, 2, and 3. 
• Print your name and address on the reverse 


so thal we can return the card to you. 
• Attach this card to the back qf the mailpiece, 


or on the front Ir space permits. 
•• 1, Articl;Addros~ecl to; D. i:s ~um 17 □ Yes 


H. McCloy, as RA for Service Qi. 
Ir YES, enter d1tliv1try addr;!88 below: D No 


Process for All Season' Healthcsr;.;; 
Inc. 


7142 Woodrow St 
Irmo, South Carolina 29063 


lllllllll llll llllll llll llllll Ill Ill llllllll Ill 
a, service Typt, 
CI-Ad~lt Slgnatu,a 
0 Ad~ Signatuf~ Roilltte!Gd De!IV")' 


~


crtlflod Mall$ 
9590 9402 7396 2055 4955 28 Certified Mall Rntr\ctec.l Delivery 


- ~~--------------1 oRootot,DeJ!,,t,y 
~ ,. .. 1 ... ,n f\h1ilT'\hA,. /T~.::,nt:Jfo,r ti-nm .ctPn1/r.-,a IAlvan rJ Colrr.Q( Of'1 Doiivr,ry Rac;friotcrl OctfVory 


7017 □ bbti DODD 1954 2299 ~:Re!lttiat~Dollvmy 


PS Form 3811, July 2020 PSN 7530•02•000•9053 


0 P~olil_y M~R E:.pt1!sll® 
□ R~atervd Mai11M 


□ R~IBldllld Mall Aas1rlcted 
DtlUvory 


□ S(g<llll!Jf'll Corifitm•~n"' 
D Slgnotun, Conf/rm.,~on 


Restricted Oelivory 


As shown below, the United States Postal Service explains that Restricted Delivery "allows 


the mailer to direct delivery only to the addressee or the addressee's authori7;ed agent." 1 As a 


result, Certified Mail Restricted delivery complies with Rule 4(d)(8), 


1 h nps :/ /faq. u~ps.com/s/article/W hat-is-Restricted-I l ei i very 
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ER USPS.COM~ (Jmt.:li. Toob 


What is Restricted Delivery? 


S,.,l1:1t1I it1!J 1-ti;Rl>'ic:fHd l)o;llv,,,y .,11t1111r: th;, ,11Ril.,, !<> dirAr.f (i;,lrvAty only to thil i!ddressee or the addreeses's aulhotized agent. 


Further, Rule 4(d)(3) of the South Carolina Rules of Civil Procedure permits service orthc 


Summons and Complaint on "an officer, a managing or general agent, or to any other agent 


authorized by appointment or law to receive service of process." Although Heather McCloy was 


the Registered Agent of AU Season' s I lealthcare, l'nc., at the time the Notice oflntcnt was 


served, she is not the only individual who had authority to accept service on behalf ofthc 


company. Thus, relying on an affidavit indicating Ms. McCloy <lid not sign the return receipt is 


improper because the evidence is insufficient lo prove the return receipt was not signed by an 


authorized agent, a<; required under the Supreme Court' s ruling in Roche. Roche v, Young Bros., 


318 S.C. 207, 456 S.E.2d 897 (l 995). 


Plaintiff in this case met the requirements for service of process, so it is presumed Defendant 


All Season' s Healthcare, Inc . was properly served. "lJnder Rule 4(d)(8) the ddendant, not the 


plaintiff, n1ust prove that the receipt was signed by an unauthorir.ed person. 'l'he plaintiff need 
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only show compliance with Lhe rules." Roche v. YounR Bros . ., 318 S.C. 207, 456 S.E.2d 897 


(1995). 


Defendant cited to, and the Courl ' s order relied on, a case in the Court of Common Pleas 


in Charleston County, 'Lemin v. Carolina ,')'pecialty Products Inc. T n Zanin, Lhe Court granted 


summary judgment in favor of the defendant because service of the Amended Complaint was 


"defective because it was not served by restricted delivery." In that case; Plaintiff Zanin filed a 


Memorandum in Opposition to Summary Judgment on August 27111, 2012, with exhibits. In Lhat 


memorandum, Plaintiff admits they did not check the "restricted delivery" box, located in the 


bullom righl oflhe green card, when they sent the Amended Complaint by certified mail. Because 


the restricted delivery box was not checked, Plaintiff Zanin did not comply with Rule 4(d)(8). 


The facts in Xanin are wholly incon::.istenl with the fads in this matter. As shown on the 


return receipt below, Plaintiff checked the "restricted delivery>' box when the Notice of Intent was 


mailed to Defendant All Season 's Healthcare, Inc, and pursuant to the United States Postal 


Services' definition of restricted delivery, Plaintiff fully complied with Rule 4(d)(8). Defendant 


mistakenly asserts it is the sender' s job Lu check "address1.:e" in the top right box of the green card 


when sending the mail Certified, Restricted Delivery. Howt:vcr, as you can sec in the photo below, 


the directions for that box are to "complete this section on delivery." Thus, the recipient fills out 


that box and identifies themselves as agent or addressee. When the recipient signed this card on 


December I 61\ 2022, service was effective. 
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SENDER: COMPLETE THIS SECTION 


■ Complete Items 1, 2, and 3. 
■ Print your tiame and address on the reverse 


so that we can return the card to you. 
■ Attach thir; care.I to the back of the mailpiece, 


or on the front if :5pace permits. 
1, /\r11clo Md/0$~Cd to: 


H. Mccloy, as RA for Service Rf_ 
Process for All Season' Heal the~: 


Inc. --
7142 Woodrow St 


Irmo, South Carolina 29063 


II IIIIIII IIII IIIIII II 1111111111111111111111111 
9b90 9402 7396 2055 4955 28 


COMPLETE' THIS S ECT/Of/ ON DELIVERY 


D. Is dellvarj addrc51! diflc.~ rum llum 1 'l □ Yes 
If 'Y!aS, enter delivery :i.ddmi below; Cl No 


3. Service Type 
CJ Adult Slgnolura 
U Aduit Sianll!\Jr9 AH!rlc!iro 091lvoiy 


0 Pri<>my Mall Ex~ 
o Reglelered Mak'"' 
Cl Aogl!;l..-ed Mall R~strlcted 


OollvCHY 
□ Sfanoturo Confll'ml!iionN fg!l'lifled MGita 


ortif.'Od Mi!II.Rfflrklvd [)giivfflY 
couec.t on oetlv«Y 


--=-7--:-, ,.--,,;_-, .. -.-,11-m-h~-.•-,tr;-,,,-n~-,.,-,.-~,.,n-m-,a-tv-/rp-f,.-h..n-.----~ D CoDec:l Ol'I Ot!fiveiy RMlricted Oe1very 


7017 0660 ODDO 1954 2299 jlnHftlct~dOelivBfY 


□ s19,111tura Conflrmallon 
R•~ide(f O&liVl!IY 


PS Forrn 3811, July 2020 PSN 7530· 02·000·9053 Domestic Return Receipt : 


In this case, Defendant All Season ' s cannot provt: lht: rncdpt was signed by an 


unauthori7.ed person, as exhibited by their admission in their memorandum in support filed March 


12, 2024, and their response to the interrogatory seen below. 


9. 1denlify by na.incs, address and title the All Season's Healthcare, LLC employees 


and/or agents who accepter.I und signed the c!.!rtified letter serving the Notice oflntcnt on Decemhcr 


16'1\ 2022. 


ANSWER; l lnkn-0wn. 


.It is important to note that when Defendant All Season's Heallhcarc, Inc. was served with 


the Summons and Complaint on June 2(il'\ 2023, the recipienl of the Summons and Complaint 


wrote "All Seasons" on the signature line and marked the "agent" box, identical to the signature 


and check mark as the recipient had done when served wilh the NoLice of Intent. We know the 


service of the Summons and Complaint was effectuated because Ms. McCloy contacted her 


insurance carrier, was denied coverage, and ultimately requested an extension to answer the 
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complaint. Now this Defendant is claiming the identical proof of servil:e uf Lhu Notice of Intent 


did not put the Defendant on notice. 


This is not the first time Ms. McCloy has attempled Lu evade servict:. Ms. McCloy and her 


husband , Dr. McCloy, failed to pay over $150,000.00 in federal taxes belween Lhe years of20 1 I 


and 2015. Beginning in 2018, the lRS attempted to levy these owed taxes. Dr. and Ms. McCloy 


failed Lo pay back the taxes and in March of 2020, the lRS filed an action against them in Soulh 


Carolina District Court. The Unikel States of America attempted to serve Ms. Mccloy at her place 


of business localed al 8142 Woodrow St, Columbia, South CarolinaM the same location the Plaintiff 


in this maller serv<.:ld Lhc Notice oflntt:nl and, later, Summons and Complaint. Ms. McCloy notified 


the prolltiSs server she would not act:ept service, despite service being effectuated. The IRS then 


served Ms. McCloy at her personal residence out of an abundance of caution. (see, Hxhihit H) This 


repeated behavior uf atkmpting Lu dodge service and liabilities should not be rewarded. 


Because the defendant cannot meet their burden in proving the receipt was signed by an 


unauthoriz.ed person, the presumption of proper service t:annut be refuted. As a result, this Court 


should reverse the Order granling Defendanl All Season ' s Hcalthcan: Inc.' s Motions for Summary 


Judgment and Dismissal on these grounds. 


III. Filing a Notice of Intent in an improper venue is not grounds for dismissal. 


Defendants assert Lhat failure tu file the Notice of Intent in the proper venue negates the 


tolling of the statute of limitations and, as such, should result in dismissal of this case. S.C. Code 


Ann. ~ 15-79-125 states: "Lhe plaintiff shall wntemporaneously file a Notice of Intent to File Suit 


and affidavit of an expert wilncss . .. in a t:mmty in which venue would be proper for filing or 


initiating the civil action.'' However, the stalule dues not specify the consequence for failure to 
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striclly comply with the directions in the statute. Nowhere in the statute does the legislature suggest 


that strict compliam:e is required to toll the statute uf limitations and nowhere in the statute does 


the legislature suggest that failure lo slriclly comply shuuld result in dismissal of a potentially 


meritorious clair.n. 


The South Carolina Supreme Court has addressed the purpose and intention of S.C. Code 


Ann. § 15-79-125 in Ross v. Waccamaw C,nty. Hosp. , 404 S.C. 56, 744 S.E.2d 547 (2013). In 


Ross, plaintiffa failed to complete the pre-suit mediation within 120 days as prescribed by the 


statute. Just as the statute states that the Notice of Intent ''shall" be filed in the proper venue, the 


statute also states mediation "shall" take place within 120 days. However, the Supreme Court 


found that failure to strictly comply with the statute should nol result in dismissal of the claim. 


Ross v. Waccamaw Cmty. Hosp. , 404 8.C. 56, 744 S.E.2d 547 (2013). 


The Court found that the legislature in no way meant for S.C. Code Ann. § 15-79-125 lo 


bt: a " trap" to confuse litigants and result in dismissal of meritorious claim:;. Id , at 63_, 550. fnslcad, 


the Court found that "[i]t is clear that the Legislature enacted section 15-79-125 to provide an 


informal and expedient method of culling prospective medical malpractice cases by fostering the 


seltknnent of potentially meritorious claims and discouraging the filing of frivolous claims." Id. 


Rule 82(b) of the South Carolina Rules of Civil Procedure states: "when an action is 


brought in the wrong county or in the wrong court, the court shall not dismiss the action but shall 


transfor is to any proper county or court in which il could have been brought." If this were a case 


that didn 't require the filing of a Notice of Intent, and a complaint was filed in this case in 


Greenwood County on November 1 l11\ 2023, the remedy would be thal the case be transforred to 


the proper venue. The ca<;e could nol be dismissed for filing a complaint in an improper venue. 


The idea that the enactment of S .C . Code Ann. § 15-79-125 creates a new procedural hurdle, as 
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opposed to the statute's intention of culling unn,eritorious cases and encouraging resolution, is 


contrary to the Supreme Court's ruling in Russ v. Waccamaw and contrary to the intention of the 


legislature. 


The Court's decision in Ross v. Waccamaw in conjunction with Rule 82 of the South 


Carolina Rules or Civil Procedure can lead to only one reasonable conclusion: the remedy for 


filing a Notice of Intent in an improper venue is to transfer the case to the proper venue, not lo 


dismiss the case. The purpose of S.C. Code Ann.§ l5-79-l25 is to cull malpractice claims with 


no merit. It is not meant to be a procedural trap for Plaintiffs who otherwise would be able to move 


forward with meritorious claims. 


Based on the foregoing, Plaintiff respectfully requests this Court reverse the: Ord1.;r of May 


13 th, 2024, and deny Defendant All Season's I lealthcare, Inc' s. motion for summary judgment. 


May 23, 2024 


Columbia, South Carolina. 


Respcctfi.llly submitted, 


s/Jamic: Rae Rulkoski 
Jamie Rae Rulkoski (SC Bar No.: l 03270) 
.i!:_u_tkos_!~i(«iJ<~1_ssel la\-v .com 
Theile B. Mc Vey (SC Bar No.: 16682) 
tmcv_yx(@.kass~)law.com 
John U. Kassel ( SC Bar No.: 3286) 
.iJs.assel(f}Jkass~l law .CJllll 


KASSEL McVEY ATTORNEYS AT LAW 
1330 Laurel Street 
Po.st Office Box 1476 
Columbia, South Carolina 29202-1476 
803-256-4242 
803-256-1952 (Facsimile) 
Other email: ~111µull ric(r.1)kassc1Jaw.com 
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STATE 01◄' SOUTH CAl{OLINA 


COUNTY OF GRF.F.NWOOI> 


Jennifer Murphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff, 


V. 


All Season's llcalthcarc, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columbia, 


) IN TllR COURT OF COMMON PLEAS 
) 
) FOR TJ.111: KIGHTII .IU,l>ICIAL CIRCUIT 


) Civil Action No.: 2022NJ24000l2 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ORDER GRANTING 
Exl'arte 


MOTION TO CHANGE VENUE 


Defendants. ) ----~-----


This matter comes before the Court on Plain ti fr s Motion pursuant to the South Carolina 


Code o/Laws § 15-7~30 and Ruic 12(b)(3) ufthe South Carolina Rules of Civil Procedure, for an 


Order changing the venue from Greenwood County to Richland County. Dcfondants are residents 


of and/or have a principal place of business in Richland County and the subject alleged medical 


malpractice/negligence occurred in Richland County. Similarly, Pla intitJ's decedent was a resident 


of Richland County at th1=: time of her passing. 


This Motion having come on this day upon the ex parte Motion of Plain ti IT fot a change of 


venue, and the Court having considered the Motion and attachments thereto submitted, find that 


proper venue for this action is Richland County; and, therefore, 


IT IS HEREBY ORDERED that this matter be transferred to Richland County. 


{Sig11ari,re appears oh tire following page./ 
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Case Caption: 


Case Number: 


Type: 


Greenwood Common Pleas 


Jcnnifor Murphy , plaintiff, !;)£ al VS All Season's Healthcare Lie , 
defendant, ct al 
2022NI2400012 


Order/Change of V cnuc 


Circuit Court Judge 


s/Donald B. llocker, Judge Code 2167 


Eleclronically signed 011 2023-06·12 10:41 :35 page 2 of 2 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal Representative 
of the Estate of Phyllis Gee, 


Pl a inti ft~ 


V. 


All Season's Healthcare, LLC, All Seasons 
Healthcare, Inc., and TWG Polo Road, LLC 
cl/b/a Mill Creek Manor, LLC Ilk/a Amara 
Place at Columbia, 


De fondants. 


) 
) 
) 


) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


) 
) 
) 


IN THE COURT OF COMMON PLEAS 


CIA NO.: 2023-CP-40-03086 


ORDER GRANTING 
MOTION FOR SUMMARY JUDGMRNT 


ON BEHALF OF THE DEFENDANT, 
ALL SEASONS HEALTHCARE, INC. 


This mauer comes before the Court on April 17, 2024, on Defendant A II Season's 


Healthcare, Inc. 's Motion for Summary Judgment and Motion to Dismiss, filed March 12, 2024, 


pursuant to Rules 3, 4, 5 and 12(b)(l), 12(b)(2), 12(b)(4), 12(b)(5), I 2(b)(6) and 56 of the South 


Carolina Rules of Civil Procedure, and S.C. Code s 15-79-125 and ~ l5-36-I 00. Tl1e grounds for 


said Mot.ion arc that Defendant All Season' s Healthcare, Jnc. was not properly served with the 


Notice of Intent to File Suit or Smnmons and Complaint pursuant to Rlllc 3 SCRCP, that there was 


irnpropt:r service pursuant to Rule 4 SCRCP and that if this action were properly served, it is baned 


by the statute of limitations. 


The pleadings, documents, and affidavits filed in this matter establish the following 


uncontested facts: All Seasons Healthcare, Inc., is a South Carolina corporation with its principal 


place of business in Irmo, South Carolina, which is in Lexington County. lt provides nursing 


hospice care services to patients who have been deemed appropriate for end-of.life hospice care. 
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Its employees work at various healthcare facilities and also serve clients/patients at their home. It 


is not an employee or agent of Co-Defendant Amara Place but did provide hospice care to patients 


them. 


At all times, Heather McCloy was registered agent for All Seasons Healthcare, Ini..:. 


Phyllis Gee had been diagnosed with !ale onsel Alzheimer's disease and was a resident at 


Amara Place. In September 2018, Ms. Gee and her family elected hospice cam and agreed to be 


administered pain medication and requested a DNR (Do Not Resuscitate). All Seasons Hospice 


nurses do not cany pain medications or schedule drngs, as those were kept in the Amara Place 


under control of their staff. 


In the afternoon of December 29, 2019, the hospice nurse for All Seasons Healthcare, Inc., 


advised Amara Place to administer A ti van to help alleviate the patient's anxiety. The family called 


the hospice nurse at l 1 :42 p.m., stating the patient's condition was not relieved and U1c hospice 


nurse returned to the facility approximately at 12: 15 a.m. The nurse anived, questioned the med 


tech if the patient received any medication since she left, and the med tech stated Lhat tht: patient 


had not. She requested that the Amara Place med tech administer medications, but Lhey refused. 


l'lainlfffs decedent passed away on lJecember 30, 2019, less than thirty minutes after the hospice 


nurse ani ved. 


r~lainliff :filed a Notice of Intent to File Suit on November 11, 2022, in Gn:cnwood County. 


None of the parties are domiciled in Greenwood County, and Defendant administered no care to 


the Decedenl in Greenwood County. Plaintiff attempted lo serve Defendant with the Notice of 


lntenl on lJecember 16, 2022, but the certified mail receipt shows lhat deli wry was not restricted 


to the addressee and was instead ostensibly received by someone who sib'lled "All Seasons" on the 


return receipt. 
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PlaLntiff th.cu sought to move their own action to Richland County on or about June 6, 


2023. On or about June 12, 2023, the "Notice o:r Intent" action was initiated in Richland County 


under a new case number; three years and 164 days aficr the death of the Decedent. Plaintiff then 


filed the Summons and Complaint on Junt: 13, 2023, and attempted to serve Defendant on June 


26, 2023. The return receipt was not signed by registered agent H. McCloy. 


DI.SClJSSION 


Plaintiff failed to serve Complaint as required by Rule 4(d)(8) of the South Carolina Rules 


of Civil Procedure. Proper service by certified mail under SCRCP Rule 4(d)(8) is effected when 


Plaintiff setves process "by registered or certified mail, return receipt requested and delivery 


restricted to the addressee." Rule 4(d)(8) SCRCP. Service by mail is defective where i.;ither an 


unauthorized person signed the receipt or if delivery was not resh·ictf!d to the addressee. Langley 


v. Ciralwm, 322 S.C. 428, 431 , 472 S.E.2d 259,261 (Ct. App. 1996). The burden of showing 


compliance is upon the pa1ty asserting proper service. Roche v. Young Brothers, Inc. , ofF/orem.:e, 


318 S.C. 207,456 S.E.2d 897 (l 995). 


In 7anin v. Carolina Specialty Products, Inc., the Court of Conunon Pleas in Charleston 


County addressed a very similar situation. In Lanin, the plaintiff attempted Sl:lrvicc by mail upon 


defendant ARP. 'Lm1in v. Carolina Specialty Products, Inc, 2012WL9490703 (Civil Action No. 


20 I 0-CP-I 0-01515 in Charleston County Ct. of Common Pleas). Tht:: plaintiffs certified mailing 


was addressed to A.A P's owner Scott Amaral, but the mailing was not reslricte<l to the addressee 


and the return receipt was signed by a " IJ. Reilly." Id at 1. 


The Court in Zanin mled that the plaintiffs attempt to sf!fVE! the defendant pursuant to Rule 


4(d)(8), which requires service by certified mail be done with return rei.;eipl requested and delivery 


restricted to the addressee, was defective. Id at 2. The plaintiff did nol comply with the plain 
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meaning of Rule 4(cl)(8) which firmly requires restricted delivery to the addressee only. Id. The 


Court granted dcfon<lant ABP's Motion fur Sununary Judgment. because the plaintiff's attempt at 


service hy mai I, in which an unauthorized person signed the receipt and delivery nut. restricted to 


the addressee, was defective and therefore the Court had no personal jurisdiction over ABP. 


The present case is nearly identical to Zanin. l lere, Plaintiffs filed l'roofof Service for lhe 


Notice of intent for the Greenwood County case dated December 16, 2022, contains a scan of a. 


retum receipt addressed to "H. McCloy, as Registered Agent for Service of Process for All Seasons 


Healthcare, Inc." This return receipt, though marked for restricted delivery, is clearly not marked 


for restrieted delivery to the C1c/dressee as required by Rule 4(d)(8) as shown by the top right 


0heckboxes on Lhe return receipt. Plaintiff made this same error in their attempt to serve the 


Richland Cmmly Summons and Complaint on the return receipt dated June 26, 2023, where the 


delivery was nol restricted to the addressee. The affidavit of Elizabeth C. Moultrie confirms that 


counsel for Plaintiff did not restrict delivery to the addressee only. 


Further, Dt!fendant's registered agent Heather McCloy did not sign the .return receipt, and 


Defendant dot::s not know who signed the return receipts. The signature block only reads ''ALL 


SEASONS." This occurrnd because Plaintiff did not serve either the Notice of Intent or the 


Summons and Complaint as required by Rule 4 and Langley; as a result, Defendant was never 


propt:rly put on notice of Plaintiffs claims. The goal of Rnlcs 3 and 4 of the South Carolina Rules 


of Civil Procedure, and service of prm:css rules in general, is to require the plaintiff to provide 


suflkient notice to lhe defondanl of what their claims arc and the basis for those claims. I !ere, 


Plaintiffs failure to adhere to SCRCP Rule 4(d)(8) thwarted this goal, and Oefcndant would now 


suffer prejudice in having lo defend claims served out oftime due to .Plaintiff's own error. 


The Notice of Intent to File Suit must bu served upon all named defendants in accordance 
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with the service rules for a summons and complaint outlined in the South Carolina Rules of Civil 


Proc.;edure. S.C. Cod\:l § 15-79-125(a). If a Summons .md Complaint arc not served within the 


statute of limitations_, actual service must be accomplished no later than 120 days afier filing. Ruic 


J(a) SCRCP. Emailing process to an employee of a defendant is not sufficient service under the 


civil rules. See Rule 4 SCRCP generally. 


Herc, it is uncontested that the three-year statute oft imitations ran on December 30, 2022. 


It is uncontested that Plaintiff filed their Notice of Intent to File Suit less than two months before 


the expiration of their statutory period in an irnpropcr county wbere no party was domiciled, and 


no events related to the allegations occuned. S.C. Code§ 15-79-125(a) requires Plaintiff to file in 


a county in which venue would be proper for filing or initiating the civil action . This action was 


not filed in Richland County until June 12, 2023; 164 days aft.er th1;;: nirming of the statute of 


limitations. 


Also, since Plaintiff did not serve lhe Notice prior to December 30, 2022, Plaintiff was 


required lo serve it within 120 days of filing; in this case, bcfote April 29, 2021. Plaintiff filed her 


Rkhland County Summons and Complainl on June 13, 2023, and since the statute of lirnitations 


cxpin:d on Dcc.;ember 30, 2022, Plaintiff had 120 days to serve this as well. 


Plainliff fails to show tha.L any officer, managing or general agent,. or any other agent 


authorized Lo rec.;eive service of proc.;css actually rec.cived and "signed" for tbe Complaint. Neither 


the Nolic.;e of Intent to File Suit nor the Summons and Complaint have been properly served on 


Defendant. Plaintiff, as lhe parly asserting proper servic1;;, bears the burden of proving such proper 


service. Plaintiff asserts that Defendants must prove non-service; the Def'cndants have met this 


burden and have shown that there is no genuine issu1;; of material fact that Defendant was not 


served in compliance with the South Carolina Rules of Civil Procedure. 
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Plaintiff failed to restrict delivery of their Notice oflnlenl to Fil(:) Sui1 and Complaint to the 


addressee as shown by the return receipt, and thus created the scenario where no addressee listed 


on Plrtintiff s initial service attempt, registered agent of Defendant, nor proper agent authorized to 


accept service on behalf of Dcfondant received any timely notice of Plaintiff's claims or filing. 


Plaintiff also cannot provide any evidence Lhal thr;; addressee herself ever received the mailed 


Notice of Intent or Summons and Complaint or wrote "ALL SEASONS" in the signature block 


due to failure to sufficiently restrict delivery. PlaintiIT could have rectified the situation by hiring 


a process server when it became evident that Defendant was not properly served. 


IT .lS TllEREfORE ORDERED that Defendant's Motion for Summary Judgment 1s 


GRANT.ED, and Plaintiffs claims are dismissed due to failure to comply with Rule 4(tl)(8), and 


dismissal must be with prejudice as Plaintiffs claims are barred by the applicable statute of 


limitations. 


IT IS FURTHER ORD.ER ED that Plaintiff's Motion to Compel Discovery is DENIED AS 


MOOT as a result of the Cou,t's Dismissal of Plaintiff's action. 


1T IS SO ORDERED. 


April _ , 2024. 


6 


Jocelyn Newman 
Chief Administrative Judge 
Fifih Judicial Circuit 
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Richland Common Pleas 


Jennifer Murphy , plainliff, cl al vs All S(:;asons Healthcare Llc , 
ddtmdanl, el al 
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Order/Summary Judgment 


So Ordered 


Jocelyn Newman 
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STATE OF SOUTH CAROLINA 
COUNTY O.F Richland 
IN nm COURT 01<' COMMON PT.l!:AS 


1'0RM4 
.Tm>GMF.NT IN A CIVIL CASE 


CASE NO. 2023CP4003086 


~r:,nifer Murphy~ 
PLATNTIFF(S) 


- ---- ------ All Seasons Healthcare Inc et al 
DEfENDANT(S) 


□ 


[ZI 


□ 


□ 


l>IS.POSITTON 'l'Yl'li'. (CllECK ONE) 
.JURY VRIU>ICT. This action came before the court for a trial by jury. Thu issues 
have been tried and a verdict rendered. 


DECISION BY THE COURT. This action cumc tu lri!ll or hearing before the court. 
The issues have been tried or heard and a decision rendered. 


ACTION DISMISSED (£,:tf l\'CK.[{lidS()l{): □ Rule I 2(b), SCRCP;□ Ruic '11 (a), 
SCRCP (Vul. Nonsuit); 0 Rule 43(k), SCRCP (Settled); 
Oothcr 


ACTION STRICKEN (CJ/ECK REASON):□ Rule 40U), SCRCP; 0 Bankruptcy; 
D Binding arbitration, subject to right tu restore Lo confirm, vacate or modify 
arbitration award ; 
00ther 


S'l'AVF.l> DUR TO liANKRUPTCY □ 
□ DISPOSITION OF APPEAL TO THI~ CfR(:l/rT cmm.T (CHEC.K APPLICABLE BOX); 


E] Affirmed; D Reversed; D Remanded; 
Other 


NOTE: A'J'J'ORNEYS ARE RFSPONSTRJ.F: FOR NOTIFYING LOWER COURT, TRIBUNAL. 01{ 
ADMINIS'l'RATIVE AGENCY Or TIIF CIRCUIT COURT 1<1 /1,INfi IN TH IS APPEAL. 


IT IS ORDERED AND ADJUDGED:□ See aU,1d1ed order (formal order to follow) [ZJ Statement of Judgment 
by the Court: 


Plaintiff's Motion to Alter or Amend (filed on 5/23/24) is DENIED. 


ORDER INFORMATCON 
This order D ends [Z] does not end the case. D ~9 Pag£],.fQr..,~,!clitipnaJ in formation. 


For· Clerk of Court Office Use Only 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Slump, and a 
copy maikd lirsl class tunny pnrly not proceeding in the Electronic Filing System on 09/25/2024 


Jennifer Murphy Prs 
Estate Of Phyllis Gee 
Amar Place At Columbia 
Mill Creek Manor Lie 


NAMES OF TllAT>ITIONAL FILERS SERVED BY MAIL 


SCRCP Form 4CE (08/31 /2017) Page I of2 
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Court Re1>orter: 


F.-Filing N rllc: The date or F.nlry uf J 11dg1nc11l is lhc s11mc date as reflected on the Electronic 1''ile Stamp and the clerk'~ 
enrerini: of the dare of jud2ment above is not required in those counties. The clerk will m11il u cupy uf the judgment Lu 
p11rties whu 11rc nnl F.-Filer~ or who arc 111ipc111·ing pm sc. Sec Ruic 77(d), SCRCP. 


SCRCP Form 4CE (08/31/2017) Page 2 ur2 
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Ca'ic Caption: 


Case Number: 


Type: 


Richland Common Pleas 


Jennifer Murphy, plaintiff, et al vs All Seasons Heallhcarn Lk , 
defendant, et al 


2023CP4003086 


Order/Electronic form 4 


So Ordered 


Jocelyn Newman 


Electronically signed on 2024-09-25 12;05;00 page 3 of 3 
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STATE OF SOUTH Cl\ROT.IN!\) 
COUNTY OF RICHLAND ) 


IN THE RICHLAND COUNTY FAMILY COURT 
C.A . NO. 2 023-CP-40-03086 


Jf.N NIFER MURPHY 
l\S PERSONl\T, REPRBSF.NTATIVE 
OF THE ESTATE OF PHYLLIS G~E 


Plainl i ff, 
ver::;u.s 


ALL SEASONS HEALTHCARE, LLC, 
ALL Sl.!:ASONS IIEAL'l'llCARE , I NC , 
l\ND 'J'WG POT.O ROl\D, LLC 
0/R / A MILT, CREEK MA.NOR, LLC 
r ' / K / A AMARA PLACE AT COLUMBIA 


DATE: 
TIME : 
LOCATTON: 
,JUDGE: 


De Fe ndanL. . . 


H E l\ R I N G 


Apri l 17 , 2024 


South Caro lina Circuit Court 5 
Jocelyn Newman 


TRANSCR TBED BY: I ,y nda Monroe 


LECAL El'I.GLE 
Post Oftice Bo~ 5682 


Gn~,:, nv i 11 e, '.~out h Car olin.:i 29606 


864-4 67-137::J 
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APPEARANCES: 


Jami e R . Rutkos kl , E~q . 
Kassel Mcvey Attorneys at Law 
f'O Box 1476 
Columbia, South Carolina 29)02 


Attorney for the Plaintiff, 


Julj us M~ Kdy, T1, Esq . 
The McKay Firm, PA 
PO Box 7216 
Columbia, South Car olin;_; 292 0 ?. 


Robert Knowlton, Esq . 
Haynsworth Sinkler Boyd 
1201 Ma l n Streel. 
Columbia, South Carolina 29201 


J .M. Durnovich, Esq. 
Poynf!r Spru i LL 
301 S . College Street, Suitu 2900 
Charlotte , North CaroJina 2820 2 


Attorneys for the Pcfcnc:ia n t· .. 
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1 PROCEF.DTNG 


THE COURT: Numbers 18, 19 and 20 on the roster. 202] · 


3 CP- 40 - 03086, Mu.r:phy Vf!r•s11s AJ J. Seasons Healthcu.re. there' .s a 


4 Motion to Comp8l, Motion for Surnrn,"':I r:y ,Judgment. and Motion to 


5 Dismiss . 


MS. RUTKOSKI: Good morning, Your Honor , or, I 1 n1 sorry, 


·, good artenioon, Yo1ir Honor. 


8 


9 


TIJE COURT: Good afte n1oon. 


MS. RUtKOSKI: I 'm Jamie RuLkoak L here on behalf of the 


10 Plaintiffs in this case . We have the Mal.ion to CompeJ . I 


11 think the first one listed is the Motion to Dismiss by TWG 


l.2 Polo RoA.d, hut I'm happy t o go in whu.tevor order j t,; 


J.3 prefcrenlioJ Lo you. 


14 THE COUR'T': Wh i c.lt party does the Motion to Compel 


15 concern? All Seasons? 


16 


17 


Mc• 
.J. RUTKOSKI : Yes, tnn'am. Al l Seasons . 


1'liE COURT : lt dou::;ri'L real.ly mF.1tter. The Motion to 


18 Dismiss is listed fir .st. Let'::; sl..,:u:·L t·.here. 


19 


?. 0 


:n 


MS . RUTKOSKI: Okay . 


THE COURT: TWG Polo Road Motion to Dismi::;s. 


MR. KNOWLTON: Your Honor, this is RobcrL Knowl ton. 1 


2 2 r epresen t TWG Polo Road, LLC in this matter . 


23 THR COURT : OkAy . Can yon turn your video on? 


24 MR. KNOWJ,'l'ON: Oka.y. Sorry at)out that . Here we go. 


25 THE COURT : Oku.y . 
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5 


MR. KNOWL'l'ON: When you see my face you rniqh t. ask me to 


2 \:urn ii.. of:f , T d o n't. know. 


3 THE COURT: Yes, tnr. T. can see you just fine and 


4 let's do this. Let me hear your mot i on. 


5 MR . KNOWLTON: Thank you, Your Jlonor. TWG moves L.o 


6 dJsm Lss the complainL. as to it based on the applicable 


7 statute or lim.iLal. io ri.~i . There may be two t hat are relevant; 


8 15-3-545 applies to the med mal cases and Lhe general statute 


9 o f limitations is 15-3-530. Doth have a thre e-year 


JO l1mit.at.ions period . 


l l The rac::Ls that are relevant to my motion ~ln:i u ndit,;pu l..ed 


17. and J bel .i.(~vc ii. wr.1rr·ant:s dismissal b ased on the 0xpiration 


13 of the statute of lLmitations. 


14 A little bit of backg r ound. 'T'WG is a Delaware LLC that 


15 was formed in 2 016. ln April of 2.0J9 , i L. entered into a 


16 management agreement with who is 110w named a party or 


1 7 attempted to name a party I:'HC Propert y ManaqemE=?nt. . So FHC 


18 essentially managed the entire faci lity and t here we r e some 


J 9 ou Ls i de fo I ks ( inaudible) services. 


20 TL l ~ und isputed Lhe incident involved occurred on 


21 llec~mbc.r. 30th or /.(ll'.:l. Tl.. is a .Lso undisp uted that the 


22 sti:ltutc would expi r e on Decembe r JO th of 2022. TWG was a 


23 failed business v o n t ura. IL hccame i nsolvent, sold the 


21 facility and was dissolved in 2021. H had a nega t ive net 


?5 wo rth , it has no assets and it has no insurance avai la b l e for· 
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1 this client . It rec1lly does hc:tve cJ. whole loL in L.his ci'lse 


2 i:inywi'ly . 


.3 'l'hcro'.~ no dit;putc that a lawsui,1-. was nor. fi l ed before 


4 the expiration of the stc:ttute of limitations . '11hete wa s a 


5 Notice of Intent to file a lawsuit under the med mal HLatuLe 


6 Lhat was tiled not in Ric hland County, where the incident 


7 occurrud and whetc Lhe f acilJL y was located, but in Greenwood 


8 County and section 15-79-125 really, J guuss, was controlling 


9 on this motion. 


10 That s tatute requires a plaintiff in the mod mal Ci:::l.t;e 


Jl Lo file A notice of intent to file suit and it will 


J). (inaudibl.e) Lhe sl..al·.ute of li.mitat:ions for c1 short period of 


13 time if you do that but jl ~cqu i ~es two things that did not 


14 happen here. One , you ha ve to f".i ll! Lt i n i-.he venue -- t he 


15 county in which the venue would be proper for filing or 


16 initiating the civil action. Rj chlancl County was tile proper 


17 action, so they fi:1iled t o do t h at and t here' ::i no quei=;tion 


18 that they failed to do that prior to the exp i. ro ti on or t ·he 


19 s t At".uLe. 'I1hey f:i.J.ed that about a month before the statute 


20 expired, in November o r 2022 . 


21 The second thing Lh~y r·ailed to do was name TWG as~ 


22 p~lrty wh:i ch the ~ta t.u Lee: r·eqll i res yon must, obviously, nc:trne 


23 c:tll parties 


24 


?. 5 


THE COUR'l': llc:tnc; on , Pa1..1J.. 


MR. KNOWLTON: Yes. 
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l THE COURT: Sorry . Hang on. Sorry, Twas doing two 


2 things at once . I need Lo pause you real quick . l 'm comJ ng 


3 back to you . 


4 (Pause in the proceedings.) 


::i 'l'HE COURT: I ' m sorry, I needed to handlu someth i ng 


6 real quic k. Back Lo you, Mr. Knowlton . 


7 MR . KNOWL'l 'ON : No pr·ob.l.em , wlrntsoever . I may try to 


8 share screen . I 'll probably fail to do tha~. I'll give it a 


9 Lry . 


10 Her·e i.~;, i.t I'm doing this correctly, 15-79 - 12 5. It 


11 n :iqui.ret.; two t.11.Lnqs 1-.ha t did not happen here . On e , you have 


12 to file t h e noti ce in t he ve n ue where the lawsuit would be 


13 appropriate . That is not Grecr1wood County for this claim . 


l!J. The second thing you must do if_; name o I l r.tdverse parties as 


15 defendants. Not Notice of I n t o nl::. di ci not. name TWG as a 


1 6 defendant. 


l. 7 And I' 11 also try to sht1re scr(~ r::n w i tJh wha t: was 


J 8 ac l.u r.tJ I y .tiled . Can you see that Your llano r ? He ce i.s t he 


19 Nove mber 2 0?.2 Not.ice o r· Intent to file suit. lt was f iled in 


20 Greenwood County . Tl: name s two All Seasons defendants a n d Ml 


21 entity called Mill Creek Ma no r , LLC fo r mal ly known as Amar.a 


22 Place . It does not mentior1 'l'WG. 


23 So my a rgument is prctly r:; t.ra i.g hL.tnrw.=i r d and simple . 


24 Thi s insolvent-dis solved entity was no t served wi th a Notice 


25 of Tnte nl. Ln fi.1e f;uit that was filed in the proper. c:ounl-.y . 
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1 It did not name it as a parl.y and tti e re' ti nn q 11P.s L i.on that 


2 (Lnaudible) was not fi l ed until the expiration of the staL.u l c 


J of I Lrn U .. at.. i.ons . No t ice ot I n tent to file suit is the only 


4 savinq pot;s i bili.Ly f or t he::! Pla i n t.i fC j_n t his case . And t he 


5 lawsuit was finally filed in .Richland Cou11 Ly J bP.l i e v e on 


6 March 8th, 2021 . Of course , at that point , the statute had 


·1 expi reel. The sta l:ute expired on December 30th of 2022 . So 


8 it was too I.ate Lo add UiaL. a::: a pa rl'. y. 


9 And one other interet;lincJ noto i s Lr1,'1t-. P l ainLiff 


10 recently added iJ. memo with the Court askinq thaL a.1nend L.he 


11 complaints to cha.nge Amara Place to FllC which, aqain, wou l.d 


12 still leave TWG out as a party . TWG, essentially it 


1 J cn i t.so 11 rces n1a1v:1.gernen t thrcmgh a management agreement and it 


1 4 had no ro IP. ·in t·.he;; ac r.ua 1 prov ision of medical services . 


15 l.hcrc' s i:l qllec~::;L. i.on Ahou l. wht=!Lher t:he med mal statute applied 


16 to it, in any cvfcnt, hul UH'Jr·e w.=1s no proper notice to my 


1 7 client or compliance with the s Ln t.u Lory r equ i.rements before 


18 the expiration of the stcttute w:i U i t N;pec t. r.o 'I'WG . 


19 


20 


THE COURT: Thank you, sir . Ms . Rutk:o::,ki. 


MS. RUTKOSKI : Yes . Thank you, 'tour Honor . I wa.n L. Lo 


21 address r.he venue issue first. Rule 82(b) states that when 


?. 2 afl act• . .i on is brought in the wrong county or in the wrong 


7J courL, the Cour t shall nor. dismiss the action but shall 


24 transfer il to any propc:? r counLy or court in which it could 


25 have been brought . Sol don't think LhaL r aJJu r e to 


8 
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l initially bring it in the correct venue is reason f or 


2 disrni:ssal, it'.':J r.-uas on f or Lurn::;f"~r whLch we did and that wc1s 


3 in error on our part . 


4 And as far as (inaudible) not being named as a p a rLy , 


5 we we r·e rec e n 1·.ly SP.nt. a change of name form filed with , a.nd T 


6 guess I can try a nd sha r e l: h :L s wi th you, it. shows that TWC 


7 Pol o Roud was formally doing- bus i net;.':J as Summers Landing Polo 


8 Road A.nci requested for its new nc:ime to be 'l'WG Polo Ro;:id doing 


9 bll !:i i ness as Amr:irF.I Place at Columbia. So Amara Placo was Lhe 


l O Defc r1danl. ond !".hey WP.re cio i nq bus iness as Amara Plc:ice. Whi.l.0 


11 the ncuni ng of L.hc compan y i. f; noL per.tect, they were doing 


1 2 business as Amara Pl ace, L.hey knew Lhe y we r e Amara Place, and 


13 so when we sued Amura Place in November or- on Nove mber 11th 


14 of 2023, we initially served, just a 13 some t)ac kg n ) trnd 


15 information, Mill Creek Manor because that. was w110 o wned that 


1 6 fa c ility at the time that we -- ou r Notice o f, Tn t cn\. . 


u I got a call from Ned Wares (phonetically) w110 p.toduced 


l.8 1".he purchase A.g reement that shows that they excluded 


19 l i abiliti.e ::.; f r-·0111 the pu rch r.1::;e :i.n Oc tober o f 2020, c:ind that's 


20 the first time 1 unde~!:Jtood t h a l. TWG Polo Road was t h e owne r 


21 o f this facility at the t i me thal. Ms. Gee was a r esident 


22 t here . 


23 We served them wi t hin 1 20 days, J l.t1ink M~rch 9t h -- or 


24 we served them with a NoticEl of l ntent. l c a n pu l l up Lhe 


2 5 proof o t ~e t v ice. I d on't think t here ' s any disagreement 
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l U1a L they were se rved w:i t.h c1 - - on F'ehn1a r:y ':lt.h, 2023, I 


2 apologize. Thereafter, we notifie d them of the (inaud3bl e) 


media t·.ion which we underwent and then we t he stututes of 


4 l l mi tatJ onB was toJd trom the ti ling of the Notice of Intent 


5 pursuant to the statue. We fi led the comp La .i.nl. and 1·ia.d TWG ' s 


6 name correctly even though we didn't have correcti v e Notice 


7 of Intent that they had notice. They were doing busine~s i:.l~ 


8 Amara Pla ~c and they owned the taci .lity in which my client 


9 wets u rcs.i.dent at. 


10 (lnaudiblc) 1 want to answer eve r y question you can 


1 1 have but 1 don't think there's a d i.sagreemcnl. on L.he Lime 


12 line things. My understanding, at least, ar~rument rna in l y 


).3 t ocnses on t·.he venue issu e and then the fact thc1t whether 


14 l.hey were no t: no l ified of the lawsuit in time which I belj eve 


1~ Lhf!y were. 


16 THE COURT: Yeah, and 1 'm t rying to determine what 


1·1 q uestion 1 wanL t:.o a sk c)eC:f:l\lSe, I mean, you mentio ned 


18 (inaudib.le) , too , wJ-licr1 , yo11 know , Lhe court is well aware of 


19 but thc1t would tell if TWG had been named as A pacty in t hat 


20 Notice of Intent. You' re saying that TWG should have known 


21 that they were the real party at interest? 


22 MS. RUTKOSKI: Yes (inaudible ) Amara Place and, you 


)1 know , asked to be Secretary of State business service center 


2 4 wri i c:h ( LnaucJ i b.l.P.) business service center (inaudible) as 


25 doing busine :ss as Amara Place. ,J11s l. , A.go in, Amara Plac e, 
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1 that's what the sign said, that's what their medical r·ecords 


2 say , Lhat's where these folks thought that they were 


3 (.inaudible) L.o and (irni.ud i_ b l e) Wi.1t1 no L a bu1:;iness that ' s 


4 registered with the Secretary of: State of Soul.11 CcHO I i ni'i. 


:i So we filed the Notice of Intent against Amara Place. 


6 That's t he only way we would (inaudible). There's no other 


1 wa y fur us al the t i me t o undersLand who owned it . 


8 (lnaudible) new owner but the previous o wne r A thaL we re, you 


9 know, almost three years prior, we had no wa y to attaj n t hat 


10 information without first getting the Mill Creek Manor 


11 purchase agreement . (Inaudible) i t happens very frequent l y 


12 that we don' t get Lhe right (inaudible) name on the sign and 


13 Lhe medical records do no L mRt~h Lhe (inaudible) . 


14 So it very 1rc.:?qucr1 L I y ha.VP. Lo I" ile our c omplai nt 


15 (inaL1dible) d e fend.ant becc1use (i.rJaudib.le) t.n t hem. It1 s a 


16 completely different name. 


17 


18 


THE COURT : Okay . Mr . Knowlton. 


MR. KNOWLTON: Well , briefly, Your Honor. . F i [.':JL nt 


19 all, (inaudibl e) . We have a statute that requires you to do 


11 


2 0 two di f ferent thing. It 1 s a different animal with respect t o 


:J. l t-.rnnt; f err.l ng r.he ven u e on a la.wsuit. . To obtain the statut e 


22 o f LimiLaLi ons (inaLidible), y ou ' v e g ot. to comply with this 


23 ve ry cl~ar rcq ui remc n t s o r t.t1 e s L.aL.ut.e . One , you have to 


24 filo in the riqr1t county and L.hey 1 v c adm.i. t.t·.ed L.ha t: was not 


2 5 the proper county . Two, is you have to name Lhe p r op e r 
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parties and it sayt.i Mi ll Cr.eek M;-=rnor t/ k/a / Amara Place . 


That is not TWG. Mill Cree k M,:rno r is an en t:i Ly and .it; not 


TW~. ~mara Place was a d/b/a, the facility. Ther e was a l so 


12 


1 


2 


3 


4 another i f J c.:ctri l.. ry Lo share screen, again, which I don't 


5 know if it worked t h e last t ime praper l.y but in Plaint i ff 's 


6 response -- can you see thi1..;, Your Honor, by chance? 


7 THE COlJRT: Not yet. 


8 MR . KNOWLTON: 7\1 "I r.igt·1 L. . I may not have the proper 


9 thing up . So I'll just acknowledge deEeaL. on the screen 


10 sharing but in the memo thal Plainti ff fi l ed in response to 


11 FHC ' s Mot i o n to Dismiss asked if FllC be -- L.he complaint be 


12 amended to name FHC as defendant in p lace of Ama r a Place 


] .3 wt1 l ch , I. t hi. n)<, j_s inconsis tent with the argument made w j l·.h 


J 4 respe cL t·.o ( i.nnud i.ble) . 


15 The ~e cv l ce nt the Notice of I ntent was after t he 


16 expirat j on of L.hc sLatute that was still in the wrong coun l.y. 


1 7 Th ey d id not fi LG any t hing in Miss Lon (phonet i cal l y) County 


18 is my understanding unti l M~rch of ~ 024 , at which point it 


19 was too l a t e . 


20 


21 


THE COURT: Okay. Ms . Rutkoski. 


MS. RUTKOSKI: Ma' am, my understanding o f ( i n,:1. tic:l i b.Le) 


?.2 have Lt. t::r·ansfe r red. I t hink we fi led the Not.i.cc or I nten t. 


23 within Lhc s t..=itul.e of limitations and served them wi thin 120 , 


2 4 which i s comp I i ant . 'J'he were do i ng business c1s Amura Place . 


25 To address the FHC issue wh i.ch Ls kind ot hanging in 
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l Lhe wind here, FHC Property Management was apparently 


2 managing this facility so I have Lwo -- t he owner of the 


3 facility and I have both sc:ty that they ma nag inc; Lhe fci c i.li ty. 


4 Ne i t·.her o 1· whom I could have -- TWG I did know and served 


!:J wi t11 in Uw t1la t. u U"! and l:har.' s our position on that. We lab::r 


6 find out, through U1cir rnanaqernen t. agreement , that they would 


7 only give us under confidcntia l. ity c1<:3r·eerne[lL, o f course, that 


8 FHC is managing. FHC didn't have their name on any of the 


9 document.. 'T'r1e re wou I d have been no way for the Plaintiff h.l 


10 ever d iscover thaL FHC Property Management was manc:tging the 


11 facility with discovery. So tha t 's on the shelf . 


12 1 don't know which o [ t.hf.1111 is ope rat. i ng as Amara Place 


13 but they are . They ' re both opGratin9 c1s 7\m;:i ca Place and in 


14 my view because that ' s what ' s on the tdqn , tli,:1L's wha t their 


15 patients know, that ' s what's on their mcd l cal records, that's 


16 how they advertise and so when you Gooc;lc Am~irct PI i':!C:~~, l.he 


17 address, the facility that they owned and managed, however 


18 Lhey dld s how, is what shows up . So when you have a trade 


19 name that you ' re operat . .i ng under and that you (inaudible ) 


20 yourself out of il i.ti thc1 L shoi; .1. cl have pulled some weight us 


21 to when s omeone is injured due to your negl igence. 


22 THE COUR1' : Just out of c urios.iLy , cJi (i anybody call 


23 Amara Pl a ce and suy, "Hey, who owns this pla ce?" 


24 MS. RUTKOSKI: I mean, l talked to their Jawy~r·t; bur. 


2!:J whe n we t.:~ . .I ked l".o t 11e people at Mill Creek Mu.nor ( irrn.udiblc) 
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1 ?.O?.?.. (InF.111dihle ) t·.hat Amara Place was running as Amara 


2 Place as opposed to Mill Creek Manor. So none of the folks 


J that we could contact have any inforrn.=:ttio 11 c1bou L. i L . When I 


4 se r-ve d Mill Creek Manor's registered agent th~n c1ot a C:i'i. l 1 


5 from the.i r· a U.ort1cy who provided the purchase agreement. 


6 (Inuudiblc) webs ite to sdy, you kno w, t·.his is no longer u 


7 company. 'l'his is who they used L.o be . 'T'h is is who their 


8 reg i stered agent is. There was no wuy for me to a.cl withouL 


9 the pu n::h.:-,se ag n~emen t from Mill Creek Manor. 


10 MR. KNOWT .'l'ON: Your. Honor, with respect to TWC, it had 


11 been dissolved and i~ lonq gone when they filed their claim 


12 and 


13 MS. RUTKOSKI: I have to interrupt. you (j.ni':indible ) bu t 


14 the (inaudible) the website even dissolve -- when you search 


7, a name you can dissolve how many' E.1 come up. So i t will show 


16 yo u when it was dissolved and you can get thi.·l't. i.nro rmi'ltion, 


17 so d i dn't mean to interrupt you but --


18 MR. KNOWLTON: Well, I guess the point l was mak i ng i~ 


19 there call to 'l'WC a.rtd .i L had no not .i.ce, it had no -- 1 didn't 


20 even know this had occurred. 1 mean, i. L had been dissolved 


21 and c l osed up and insolvont for i'l cuup t e ot years when t hi s 


22 c laim arose. 


?.J MR. DURNOVICH: And, Your Honor, this .is ,J. M. 


24 Durnovi.ch. I represent FHC . l don't know if th i s wil l be 


25 the approp r i a l.e L:i.rne ro r me t.o j ust in and c1ddress FI-!C' s 
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1 Motion to Dismiss or if you'd I i.kc Lo dc::l re r r.ha L. un t il later? 


2 'rHE COURT: It's on different grounds or the sumo 


3 qr(Jundo? 


4 MK . DUKNOVICll: So a ·11 or· t h e grounds t hat. Mr. Knowlton 


5 just argued apply equully to FHC but I tld n k that ou r 


6 situation is hopefully a bit of an easier task for You r Hon o r 


"/ bec:ause no t only wen'! we not named in any of the original 


8 papers in the wrong count.y, we we ren' l. nn.med in a.ny of the 


9 current papers. In fact, you may notj ce Lhat we're still not 


10 in the caption and we ' re not a purty to this case . We' r e 


11 sort of in a weird situation that we have had to move t o 


12 dismiss in part because the Plaintiffs sought an entry or 


J.3 de r.=i ill t a ga i ns I. tis which t·.he Court rightly denied before we 


14 c:,ven lrnd a chanc~P. 1:o r·espond f,in c e we weren't a party . But 


15 we have also moverl to dismLss and on the exact same bases in 


16 c,ddi tion to the fact U 1a L. we conti n ue to not be named in this 


17 lawsuit c1nd, in fact, have riot.. r1.nd aren't, never have been 


18 doing business as Amara Place as the, doc1.Hnent u·1at Ms . 


19 Rutkoski just shared with the Court in the case. 


20 'rHE COURT: Okay. All r i ght . Put a pin in t hat . T.et 


2 1 me fo~ us hack on TWG. I mean, sir , you're almost making a 


22 J ike a r e l a t ion ha.ck amendment that I -- I don't know that 


2.3 thal get,:; it her.e i:l.nd when I teJ..L you I don't know I me~n, I 


24 don't know . But my im.;L LricL l:ells me that Mr. Knowlto n is 


25 right. That you have to name the right. pi.~ r Ly o.IH.i right-. 
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1 county in the Notice of TnLent Lo 1·.oll the statute of 


2 limitation . I don't know that there's here, Lhcrc, wo1i .l d, 


J /::hou Id l:)e Fi n:~ I a r.ion back a.fter some discovery is done and 


4 TWG should' ve known l".ltd t.. by Arna ra Place bei ng sued in 


5 Grecrnwood County that -- yeah, t!1al. it. should k now that 


6 MS . RUTKOSKI: Your llonor . 


THE COURT: Go ahead, go ahead . 


8 Mc• v, RO'l'KOSKT: I was jusL: going to say I mec.rn tho 


9 Not i ce of Intent has a facLual baRis t.hi'it talks about the 


10 location of the facility, whe:'.re t>h e WFio ( Ln,rndib l e); nurses 


11 and, you know, doctors that are associated wi th her, the 


12 administrator which TWG Pol o Road , as owner or: t.tie f." ;:i.c:ility 


.] 3 shou I.cl hc:1ve known. So it ' s n o t just looking clt the caption . 


14 J l·.h i ri k r.·end i nq the entire document that was ~,e.rved on tliem 


15 gives Lhem p~oper noti.ce that this is their facility t hat 


16 U 1ey owned i.n CoJ l imb i a nnd the Greenwood caption error i .s 


17 unfortunate, of courAc, b ut I think voided, too, at tho 


18 chcrnge of venue (inc~udiuJ e) our side in that . 


19 THE COURT: Yeah, but then I ' V P. ti l . i I I gnl Lo look at 


20 1579125 (formatting) and this just doet.m ' t IT1P.P-t. l.he 


21 requirements of the statute and the appellate cou r t.. may Lell 


2?. me J' rn wrong and then all of us will be elucidatod on Ui.i s 


;n L.opic. Bu 1·. T _j nst don't think -- yeah, 1 don't think i t 


24 n1eets the requirements of the statute and Rule 82 can' l fix 


2S that and I mean I'm sayiriq r-P.l<.➔ Li on b<'.lck A.nd I that's 
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1 interesting because I'm not cJ.nalyze that in U1e conh,~xt of 


2 med ma l wl Lh a Not i ce o C Intent. Typically we're tcJ.lking 


3 c1bout amendments of plcctdi nqs And not·. a Notice of Intent . So 


4 I don't even know thcJ.t relation back, as i 1·. we re , wm1ld save 


this because , yeah, i t 's a sepcJ.rate document . I t ' s a Not .i ce 


o r TntenL, noL Amendment of pleadings. I think you ju.s L ki r,d 


7 of missed thu ma ck here a nci so J I m going to grant TWC ' s 


8 Motion to Dismiss and ask Mr . Knowlton t o prepa r e an order in 


9 that regar d f o r my s i gnature . 


l 0 


11 


MR . KNOWLTON: Thank you, Your Honor . 


THE COURT: Okay . Now, let's get over to .FHC a9a j n. 


12 Let ' s pick up wlw r.e you kind o f left off Mr. Durnovich . 


13 MR . UURNOVICH: Thank y oll, Your Honor. And I think 


14 thcJ.t , you know, if Your Honor's yr·anting TWG's motion that 


1 5 necessarily would gro.nt FHC ' s at1 wc:~Lt because we weren't 


16 named i n any of tho origirw l acti o 11 s. No re I a t ed e nti t ies of 


1 7 o urs were either and, in fo.c t , we s t i l, I ate no I_. named in the 


1. 8 l awsuit. 


19 We' t e approa ching -- we're over four years since ll1i~ 


20 inc:i dent occ u r r eci nnd, yo u kn ow, t h is is the point of 


21 statutes o f l imiLaLi ons. T mean, these entities are no 


22 l onge r eve.n in existence fo1 .. t·.he rnost part it sounds like c1nd 


23 there has to come an end to Lhi~ at some pojnt in time. 


24 Because, Your Honor, we i.'He n ol. named in the lawsuit, 


2.') i t.::;P.lt, Lo L.bi s da t e, there cJ.re additional g rounds L.o gri:rnl.. 
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1 the motion as to I:'l!C, includinq that no act-.:Lon was ever 


2 comrnenc:cd agai.nst 11s. We ' re not named in any summons. A 


3 lawsuiL unde r RuJ.(::: .3 hat.; L.o be se rved within 1 20 days of 


fi ling or the statute of limi. Latiom;. It is conceded that 


neither of those things occurred in this casu. So, aga i. n, no 


(i ,:icLlon has been conunenced a9ainst us. 


7 l\mi wi Lh r~ef,pcc L. Lo the Motion to Amend, 1 suppose that 


8 would impact us most dire ctly sint:e i L. sounds like the 


9 Plaintiff would seek to add fHC to the I i:'lwsuj l. at. this sta9e, 


1 0 yon know, more than a year and f our months afte c· Uw :=;tal:nte 


J.l or limit..aUons expiced. 


7.2 ~udge, as a preliminary matter that motion, j_t was 


13 served le .ss than 48 hou rs l)P.tnre t~h i.c; hearing. That's rea.::ia n 


14 enough to d e ny it. In add i I.ion , Yo ur Honor, there a rcn' t any 


E i grounds set for th .in tho. L mot. i on l.ha t would suffice to 


16 constitute good grounds for an o~endment at this stage. I 


1 7 think especially considering l_hc t..i_me t:.ha t. has passed, the 


18 fact that for all of this time, l!'liC has not. been named in 


7.9 anythiny. The first. time that FHC's name appua. rs in t his 


20 l aw::111Lt~ was when a.n entry of default was sought ctga.·inst: 1_is 


21 even l.hough we weren' t. a part.y and the Court correctly den i t~cl 


22 that a~Ftin. 


23 So, Your Hor1or , we wo11.l. d ask tor t he Motion to Dismi:ss 


24 o f FHC be granted as well. 


MS . RtJTKOSKI: And, Your Honor, th i s moLi on wasn't 
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1 actually on the docket so me fi l j ng a rnoU on L_wn days ago is 


2 nnt me trying to play any tricks on defense counse l. 


3 T wou Id aq r·ee Lha 1-. i J: ynu' re -- based on your ruling 


4 with 'l'WG, if you' ru c;oin9 to be cons i ~; t·.ent with that, I don't 


5 think -- you know, we stu.nd on our motion, our· wri. L·. Len 


6 mot.ion, if that's how you ' re viewing it. 1 don't t.t i.i.r t k. that 


I t h.i.nk it.' s a little bit of a waste the Court's time~ 


8 to go through th<~ same foct. pal.L.erns because we are 


9 ( inaudible) stu.tute u.nd all o f that. based o n o ur i nability to 


10 identify FHC . But if your opinions on thi~ f dCL paLLern are 


11 consistent with those with TWG, I really don't know i r it's 


12 worth going through the same fact pattern aga.in. 


13 THF, COURT: StH'e, But tell me this. FI-IC wc1::; the 


14 properly manaqemenL company, correct? 


15 MS. RU~KOSKT: Yes. So they -- I think l ast week maybe 


16 you received from TWG Po l o Road after entry of the 


1 7 confide ntiality order, trie aq n~ernen L, t-_he management 


18 c1greernent, that showed that FHC Wdt: Lhe property management 


10 company. We filed -- when we showed them t.he c nl.r y or 


20 default. I also withdrew that motion because we scrvc..~d l.he 


21 wrong enti ty. No t. fun to come in here and make multiple 


22 e c ro rs i n one hearing but so we' re through thu.t and going 


23 foJ:ward ( i naudible) Lo rM ke t.he complaint (inaudible) Amara 


24 Place basod on (:i_naL1d i ble) i L. was absolutely -- I mean, it's 


25 out of the Plaintiff's control f o r us to be a b J e to identify 
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who wa.s ac:t.ually providing care and treatment ( in£1.udible ) not 


2 in the medical r eco rds, not in any o r L.he a elm i ss i.on 


3 documents , all that. so, a g£1.in, that's how we gol he r ~ b u~ I 


4 t.hink it we go by what you ' ve already ru l ed and (inaudible) I 


5 don ' L: know 110w nn1ch ( i naudible) . 


6 TH~ COURT : Ric_:rht. No , T. aq r ee. I :j ust wa.s wondering 


7 how we got to the d/b/a. llow F'llC was do i ng business as 


8 ( ina.udible) . 


9 MS. RUTKOSKI: (Inaudible) documents say (inr:tudible ) 


l 0 and Lhe mcd.i.ca l n:?!cords ~:ay (inaudible) and (inaudible) but 


11 basod on this (ina.udiblo) eriLi.tic~i l.ha.t·. are, you know, 


12 difficult to find out tlrnt in rorrnol:ion I don' t know how 


13 (inaudible) FHC to the general public wh.i ch t r1cy were 


14 serving, so. 


15 THE COURT: Okay. That may be more out of curiosity. 


16 I mean, my ruling is going to be the samG on this. That J 


1·1 act.ually almost t.hink t.his is slightly more egregious just 


H l because wi l..h (i.naudib l e), ..=.issist.ed living, et cetera, et 


19 cetera, thE.oy 're very, V<!.r·y or·t·.en some management company a 


20 


21 


22 


separatG entity. I mean, trial's o.t r out. Lne. 


M.'3. RU'l'KO.SKl: (lnaudib10.). 


THE COUR'l ' : So I, f or sure, 1 mean, even i C t·_hP. ric1n1P. on 


21 the wall says one t h i ng r:tnd mr:tybe the true owner o r Lhe 


24 building or facility maybe takes a little more di~l9"inq or 


2.5 rnc\ybe is rwl. so i.n\·.ui tive. The m,=ma.gement of such a 
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1 raciJ.iLy, in my mind, and, 0£ cmJrse, I'm (inaudible ) , ric_iht . 


2 This is what 1 do for a living. And my fam i l y acLua l ly used 


1 to own an assisted living home so that gives mo some 


4 addiL.Lona l k nnw.leciqe but:. I just -- you know, that's sornct h i nq 


5 you should bu ~,;o r-t of t:;ccking 0111·. c1ny time. But that's why I 


6 was asking. Just out of curiosity. Did t his rl / b/a came from 


7 some document or this is not an official d /b/a. T don' t 


8 know, buL Lhis is - ·- T'm going to grant FHC's Motions to 


9 Disrnisc.., which Ls kind or we i rd bec.:anse they' re not a party 


10 but sort of. Bccauoe reall y U1ey' r:e not. properly in the cuse 


11 yet. 


12 


l 3 


MS. RUTKOSKl : I understand. 


THE COURT: So it's not even reully a d i smiss al. I 


14 mea n, I don't know . It's a denial of the Motion to Amend to 


l~ hr~nq FHC in. We' Ll call it granting their Motion to Di smis s 


J.6 e vun L.hougt1 t·.hat ' s a .Little weird because how can a nonpa rt..y 


1 7 have tJ1e a J I eq at·.iont: d i_ .smissed but it's a pseudo Motion to 


18 Di .smiss. We' l I c:all i L L.11r1 r. , Okay. 


19 MR. lJURNOVICH: 'l'h~rnk y ou, You r Hono r . 


20 THE COURT : And, sir, if you 'll p i: ep,3re a prop osed 


21 o rder, as we l l, or if you'd like to col laboral:P. wil.h Mr. 


22 KnowJ.ton on a single order that's fine, t oo. DneHn' L. matter 


7. 3 t.o me:,. 


24 MR. DURNOVICH: Thank you , Your Honor . 


25 'l'llE COURT : Ob1y. J,et.'~~ t·_;; J k ,:ibout All Seasons' Motion 
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1 for Summary Judgment. 


2 MR. MCKAY : Yes, mn'am, YotJr Honor . My name is Jc1y 


3 McKay. I 'm an attorney in Columbia and T r·epr-esent-. All 


1 Season's Healthcare, Incorporated or lnc. 


5 The facts of this case not that they're that rclevanL 


G because i L. f ee ls rnor.e of A. (inaudible) . In any event , All 


7 Suasow_; provide t.; ho.~;pj_ce Cd re bo Lh in home and in various 


8 assisted living facilities . They don't - - Arna.ra. Place (')r 


9 whatever their appropriate name is, they don't work f o r Lhem 


10 bu t they occasionally will have hospice patients who o. r e in 


11 LhaL racL l J Ly or i n another fac ility . They ' re totally 


12 1:J e µd ·La tc c1 nd ci iffe r enL e n Lit.ies. 


22 


13 Now, Ms . Gee , the dcccdont , unfo rLuna Le.l.y was diagnosed 


14 with Alzheimer's disease . Several yectrs be(o r e she died, she 


15 entered into an agreement to c;o into ho t,;p ·i ce ca r e. That she 


1 6 would be a no code. Things of that nclturu. !:ihe hAd 


17 Alzheimer 's which medical ly is the deo.th of your br·aLn. I t ' s 


18 a disease that causes your brai n t o die u.nd t hat' r:, whaL she, 


l 9 u n r· o n. u n a L. e Ly , h n d . 


20 Bul t he Fac Ls or Lhe c Ase, as far as my c lients are 


21 concerned, i .~; t hat. th0.re -- on Pee.embe r 10th their h ospi ce 


22 nurse was in the facil ity , l ate arternoon , ~he~ked on Ms . Gee 


23 u.n d appa rently said if s h e gets agitaLed qlve her the , I 


24 think, Ativan, it might be (i naudible) , one or t he other , 


?5 it's Ln my brief, and you know, and she left . 
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l Ttie drtJgs and a.1..1 that are in the posses s ion of tlJe 


2 facility, not my clients. Ms . Gee hi'it; schP.du l ed medi c a tions, 


3 rnorphinP. ; sedatives, things l ike that. 'l'hcy'rc l ochid in a 


4 ~afe dppropriaLely at Amara Place (inaudi ble) . Well , Lhe 


5 hoi_;pice nurse 9ot.s c;,d l cd before midnight that Ms. Gee is not:. 


6 doing well , guess, say around 12 :J~ , and she's agitated and 


7 she asked the nurse on cu.11 t o get her rneds ,rnd t:here ' s s ome 


8 conve r tii:'i l.i onf;, 


9 The bo Ltorn l i ne i s r.ha.t the nurse apparently was n ' t. 


10 quc1lified t o giv<.., mu I tiµ le-dntie medications and reflwed to 


1 1 give them and refuse d to lcl. my c J i. enl.' s employee give the 


12 medication ,:]_nd Ms . Gee die d l est, Lh;-HJ JO rnirrnl: es l ater ,:]_nd 


13 whether the medications would've made any dj [fe r enc e or not , 


l.4 my cl.ient had no ability to get the medical. i on::, o r administer 


l S Uwm w i l:hout -- on their own . They j us t d:i d n ' t. hnve access . 


1 6 Tn Any e vent, a s far as t he l aws uit 's concc:)rr'\P.d , Mr . 


l "/ ( T.na udib I e) ve r- y B.ppropriately went over the requi r·ernc n L.s of 


18 the medical rnc1 .l p r:,"lc: l·.i ce (inaudible ) statute section 15 -"/ 9-


19 125, which requires Lhctt a s11il. be brought in the county 


20 where the wrongful act occu~rcd bas.L~ally . Now, the 


21 malpractice statute 's kind o f unusua .L. I t·.' s a two- step thing 


22 and that is a prerequisite of, .r wo uLd or:g11e i i..'~ a 


;n ju r:i s d i ctional prerequisite , to filing a .1 aws1J ·i L. . Well, it 


24 was hrought in the wrong county . 


25 Now, sometime i. n l al..e -- t:hey filed the s uit in 
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Noverntx~ r of" ?.O?.?. , excuse me, the Notice of lntont, und then 


2 they attempted to serve it on my cJ i e n i-. i n December. 16th of 


J 2022; by certified mail but it wus not siqnec.i hy U1e 


4 req l :sLc r ud agent of the corporation. lt was j ust ::,omr]onu 


5 wrote All Sc;:i.::;ons . We don; t·. know who did that but any event, 


6 this Greenwood County Notice o r Tn Lent; my c lient, I don't 


7 believe, were really aware of it not. s i qned by their. 


8 regi5tered agent. It's unknown who signed it. 


9 And then in lJune of -- ,Tune 12th o f 2023 , the luw,':.luit 


10 was filed June 6th, 2 0?.3, ancl t·.hey attempted to file u Notice 


11 of Intent on June 12th, 2 0 23, a S1Jmmons and Complaint later 


12 on my client. Well, thi s is t11n:~e a nd-a-half years after the 


13 date o t death, six months after tho staLul.e ot lim i l.. al:ions 


14 tota lly run and it's -- they fuiled to properly ije r·ve my 


l~ clienL w.Lth the documents and they were noL done in a L i.mely 


1 fi mr:1.mw r. 


1·1 So we submit we're entitled to the case being d ism Lssed 


18 or, altcrr1ctt .ivel y , summary judgment of the statute 15791 25 


19 says thc:i.t, you know, tliC sumrnons r:1.nd complaint , if t hey' re 


20 not served within the statute of limitations . That be filed 


21 within the statutes. Actual service must he no la t er than 


22 120 days (inaudible ) which was never done in this c ase . It's 


? 1 time barred and the -- my client was never p rnperly se rved. 


24 My c l ic n l.. has n o insurance . They've been ar.ound that w i Lh 


25 the ir carrien.1 arid we submi.t·. we' re entitled to be dismissed 
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1 from the action. 


2 


3 


THE COURT: Yes, rna ' ani, Ms. Rutkoski. 


RUTKOSK1: Your Honor, we :=.1Land, again, 


4 that the (inaudible ) changed venue should be perrnilled. We 


j did file in Greenwood. 


6 Heal.her McCoy, who Ls U1e owner of Al l Seasons 


7 Healthcare, her and her husb.::i.nd, Dr. McCoy, I guess, own and 


8 operate that entity or owned, past tense, I'm not .<111 re. She 


9 -- we foll owed l:he procedural rules to serve t hem at thr:i 


10 locAti on Lo Hea l. her McCoy, or her agent, by certified mail. 


11 T wenl. Ln - dopth in l. h Ls i n our mot ion but when the procedural 


12 ~ules arc (inaudjble) by Lhe Plaintiff it is, then, the 


13 burden of the Defendant to prove Lha l. Lhe person who signed 


11 the green card was not o.uthorized Lo do so. 'l'he y admittedly 


15 ciln' t tell us who signed the green ca r.·J. So wltc~L11t~r or not 


16 service was effectuated, it's presumed that it was. 


17 They were served in a timely manner. They conLacl..ed us 


18 a.bout mediation . We spoke with thc1t (inaudible ) med ia l ion. 


19 When wc-= ::HH "V(~d t1H:Hn L.h e exact same way with the exact sume 


20 signature on the qreen ca ~d wl Lh the complaint, they notified 


21 their insurance carrier. So whether or not they were served, 


22 1 think it's pret ty clear that since Lh~y cannot. p eeve t hat 


2 3 the Notice of Intent wcJ.s not served on someone Lhi::'l t was not 


24 able to accept service then it's prosumEcid that it WA.f, se r ved. 


25 We L. ·ansf·erred it to Richland County, which was the 
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1 p.i:-ope r: venue_ T'rn tr:yi ng Ln find more case law, if there is 


2 any, that discusses wrong venue , notice o f" i.nte:inl., l)tlt". I 


3 think -- I mean, if the person operating the same way as Uic 


4 surnrnonti ctnd compla inL, Lh e change of venue should not stop 


5 it. These onti Li.es had k.now l P.d9e or,. l:.he incominc;r complaint, 


6 the incoming claim and its fac Lual l ocal. i nn Hho ul d've been 


7 told, they were properly served except Fl-IC, wh ich l s A. 


8 di r f P.r.-cnt s i l.ur1t-.ion, w1t·.hin the prescribed time lines, a nd 
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9 the ract that. l L wai:; f i 1 eel i.n an l.mprope r venue should not be 


1 0 grounds for dismissal. 


11 THE COURT : Ou t of curio.~;ity, how d l ci Lt. end up in 


12 Greenwood County? 


13 


l 4 


MS. ffiJTKOSKI: Clerical error. 


1'HE COURT : Okay. So we a l l agree that Gr eenwood wos 


75 never a proper venue . I mean, 


16 MS. RUTKOSKI: No. All the (inaudible) are in RJ chland 


17 Couni.. y . 


18 'l'llE COURT : Ami l:.hat.'s why I asked . I was reading, and 


19 I hadn't read anybody's ans we r o r c1 nyth Lng, but just t he 


2 0 allegations in the complaint p ut e v e.ryone iti R Lchland Co unty . 


21 Oh , that's what I wanted to ask. 


?? In Greenwood - - I have so many que st i o n~ Lha l. T'm noL 


23 trying to pi~k on you or embarrass you. 


24 MS. RU~KOSKI: No, n o , no . 


25 '1'1!~ COURT : Wh;~t tr i qgP.recl t..hP. rea liu1.tion that 
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1 Greenwood was not the right county? 


MS. RUTr,OSKT: WhP.n I -- (inaudible) throw anyone under 


3 the bus. 


1 


f" 
.J 


7 


THE COURT: Don't worry about it . 


MS. RUTKOSKI: Yeah . 


THE C(}(mT: Becr.1.11$e rea.lly that's more curiosity than 


anything. I don' L th i nk Lhal.. i I. ma t-_t.ers to the decision. 


8 Just because I'm looking at the record in Gn:'!enwond, the 


9 Notice of Intent was filed November 11 th , 2022. 'T'he r-e ' s a 


70 medLation t.ha.t ha.ppened, pre-suit medication, and the pronr 


U of l\ DR filed i.n Greenwood . I don't know . Maybe u.t that 


12 po int. Bui.. a Lso L.he only detendant there was Mill Creek 


13 Mu.nor even though All Soosons is na ,nec:i. 


14 MS . RUTKOSKI: So All Season s waR notified. They 


15 called our office . We sent them a l e Lle r notifying and 


16 sending the (inaudible) link for mcdi o l l on. They did not 


17 show to that mediation and for some contoxl or Lhese folks, I 


18 mean, Ms. McCoy, I put this in one of my re~ponses, RhP. had 


19 i ~sues wi Lh L.he IRS . She wa.s constantly sending her 


20 documentaUon or her t·1avi.ng to pny unpaid taxes and ignorod 


21 all those , as wel l , and Lrled to evade service from the ! RS 


22 o.nd l attached that ,:t 1:.; one of" 111y exhibit-.~;. So this is not, 


23 in my opinion, new b e havior f.rom her_ So her fa.ilure to show 


24 at the pre-suit mediation and the sugges tion And the 


~~ suqgesL:."i.on tha t she wasn ' t served when the complain t. ser·vice 
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A.11d L.11e (in,nid.iblc) service i'l.re icient..ici'l l , the exact same 


2 handwriting suid All SecJ.sons c:md there' s no comp l airtL about 


::l service with the complaint; she immediately notified her 


4 (:;::1 n · i er . 
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5 So wheLhc:, r or riot lhe p rope.r named parties with TWG and 


6 FHC, 1 think that 's iJ. separate issuo but I don't think that 


7 - and these folks were put on notice that the who le pu r:pose 


8 of NoL.ice ot Int.enL a.nrt complaint is that folks are o n notice 


9 o f pot.enL i al l aw::;uil. ctga.insL them or (;J.aim against them 


10 


11 


within the ,:_;ta.Lule of limitaLior"\f; .. -rncJ T don 't-_ !:';ee how 


don't see how justice is sr.:1rved when a cler Lci'l.l er·ror: 


12 prevents you from -- especially when the verb i Age:: or L.tw 


I 


13 Notice of Intent puts you perfectly on notice of tho factual 


1~ allegations and where it happened, but I understand that. 


MR. MCKAY: Your Honor; there is no material of fact 


16 thaL Heather McCoy, i'l.S registered agent for this corporation, 


l"/ wos :sc:, r ved with this Lawsui t. She was not. We got an 


1 8 affidav l L Lo Lhnt errecL . When they tried to serve her la s t 


19 summer, l mean, this thing i.:.; 1 onq yonc. 'T'lnee and-a-half 


20 year s after the patient's death. So we subm it th~L we're 


21 entitled to the case being dismissed. 


22 MS. RUTKOSKI: And, Your llonor , if you don't mind 


23 brie t ,ly . This is the green card that we got back. llere you 


24 can see certifi ed mall, restricted delivery, and when you 


25 look up what ttrnL moans o n U-1e USPS we bsite, it follows the 
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rules that it has to be to the addressee . The addressee is 


2 Heather McCoy, as registered agent, fo r Al l SeRsons 


Healthcare, Inc . And this is Al l Season they marked 


4 l..hemselves -- whoever signed this marked themselves as the 


5 age ril. on December· 1 6L.h, 2.0?,). . 'l'he service was even within 


6 the statute of limitation s . 


7 The law in South Carolina ~ayt.; that I ro L Low t·.he 


8 p roct=:dural rules, they have to -- it is now the Defendant's 


9 j ob Lo prove Lha l. whoever signed this is not -- you know, 


10 they get to r eglste r w i l.h the Secretary of State where I am 


11 capable of servinc; tlwrn. They don' l.. gel. t-.o have it be a 


12 messy situation that they get out of al I Lhe time. 


13 Especially with someone who which attem1ited to be servt=:d at 


14 the same location by the federal government crnd to Id U1e m 


15 that she refused to accept process . 


16 Now, the Complainant was served and got the same Al I 


l ·1 Sea sons -- thi s is the one in ,Tune, after the complaint. 


18 l\y ,::d n, cerl..i r•jed rna .i.J , restricted delivery, and Ms . McCoy 


19 immediately notified h e r cc1r·.t'ic:i r· because I was contacted by 


20 her carrier . So service of process i ssue, wha t-. we needed to 


21 do if they wc1nt t o come up with -- and we al. Lernp Lt=:d t o depose 


22 Ms . McCo y . It was scheduled -- l added t.opi c .~; to Lt·_ s o it 


23 was delayed and I asked, again, to have it r eschud u I ed be r:·ore 


). 4 t h J.s hearing and it didn ' t happen so I have not had an 


25 opportunity Lo c..i'i scus~; tt'i i ~; anrl. get factual basis on it but 
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i r· some of the law is and the process that we abided by in 


2 serving, she's presumed to be served. 


3 


4 


MR . MCKAY : Your Honor, she is not s e rve d . Th1:c;r.c's no 


presumplion of service. Three and-a-half years after tho 


5 dci:tth, cl year r1nc:l a ha '![" arLer, excuse me, six months after 


6 the statute of limitcttion folds. You know , a lawsuit, this 


7 lawsuit died in 2022. In fact , it was never really properly 


B commenced. When they tried to re-file it i n 2 023 , it was 


9 long gone . 


30 


10 'l'here's no queslion or f"acL l~haL Lh i.s matter is barred . 


11 They haven't properly ::.erve d my client. When they got that 


12 whatever that All Se asons thing is, crn y law_yP. .r. looking at it 


13 should've said well, this doesn't look right . Send a process 


14 server out there. My c lient said she d i dn't sign i t. She 


15 hasn't authorized any third party to sign it . We don' L !<now 


16 how Lh aL occurred. 


1"/ Tn .=my event, we submit that we're entitled to ho.ve the 


18 ca0c dit;rr1if;f;ed 1".l1A.t·. hAsn' r. properly commenced against u s . 


19 l t' s all s et out in our briufs. 


20 MS. RU'l'KOSKl: Well, to be clear, R.ontu~ v Young 


21 Brothers, a Supreme Court case, state:s when L.he c iv i l rules 


22 on s ervice are followed there is a presumption of proper 


23 service . Because Plaintiffs, i n this case, met the i r 


) 4 requi rement for service of process, it is presumed that 


25 Defendanl AIJ Seasons HealLhca r e was p roperly served. Under 
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1 Rule 48, the D~tendant -- and so this is , again, quoting the 


2 Roche v Young Drotheri;. "Under Rule 48 the Dc~fcndctnt, not 


3 the Plaintiff, must prove a receipt was signed by an 


4 una utho r ized p~r!:;on. The Plaintiff need only show compliance 


5 with the ru l es." 'l1t1 ,3L'.s Roc}1e v Younq BrotJwrs 318 SC 207. 


6 So it is presumed, then , it was sent to the prope r lo~~tion 


7 and was registered with the Secretary of State . 


e MR . MCKAY: Yes, Your Honor . Ms . McCoy entered c1n 


9 a [f.i.davit., s rie c.i i dri' t sign i l.. So !". here's no material issue 


10 of fact created and we' r.e ontit. l ect Lo hove the cnse 


11 dismissed . 


12 MS . RU'l'KOSKI : But an ugent can sign Fo r ;it., Your 


13 Honor . It doesn ' t have to be Heather McCoy. An agen L fo r 


14 Heather McCoy can also sign. So unless they can say, for 


J.~ certain, who it is and that it's not an agent, service is 


16 (inaudible). 


17 MR. MCK7\Y: Wt=: s ubmit. it 's a question of law, Your 


18 Honor, and we be J icve 1-.hal. PI a Lnt.if.t hasn't complied with the 


19 necessary p r erequisites to have it properl y se r v e d on my 


20 p.J.rt . 


21 THE COURT: I tend to agroe with Mr . McKay if wP. even 


22 get there because doesn't this present the samc0 prob lem w i Lb 


)3 the Notjce of Intent having been filed in Greenwood1 


MR. MCKAY: Well , it does. 


25 MS. RUTKOSKI: (Tnaudible) fi led in Greenwood . 
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1 THE COURT: Yeah. So when it. was filed in Greenwood so 


2 close to -- you know, wlwtever happened, hdppened. It. 


1 happened the way it did but so close to the tolling of the 


4 not U1(~ t·.o I l i r1g, expiration of the statute of limi tatiom_;, 


5 that acLually qave very I iLLle time t o correct anything. But 


6 it was filed in Greenwood so Lhere is no tolling even. So 


7 even if Ms. McCoy was properly served, and T'm not s;:iying she 


8 wat: becc:1u:::;e he r A.1:1:.i.davit -- I mean, yeah, her affidavit 


9 i.ndicateti t.h;;i.t Lr1e c11t.H.y was probably not properly served 


10 but even if it wa~; proper.l y tH~r·v ecJ, H. WAS served outside the 


11 statute of limitations. I mea n, the acL Lori was commenced 


12 after the expiration of the stc1tute of 1 :i mi f.c:1 l. ions. 


11 So as an initial matter, I thin k it's got to be 


14 dismissed on the same grounds as the other , TWG and FHC, but 


l ~ sP.condary to that would be improper service of procet.is. 


l 6 YP.ah , Lhnt's a strange thing to just write All ScatJons 


17 and cbL~ck aqent·.. Wt10 is t.haL? I have no -- okay. 1 guess 


18 USPS doesn't do anything .I j ke UPS cjoes and ask the person's 


19 name so that they can jot it down. You know, when you 


20 scribble on the UPS pad that they have, they'J.I ask what's 


21 your name so that they have thGir record. 


MS. RUTKOSKI: Right , right. 


;>3 THE COURT : Obviously, USPS doesn't do thctt and that's 


24 not your fault but that is just such an odd thing to scribble 


25 All Seasons. They checked i:HJP.nl., nor. n.dclressee so I believe 
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1 that it was not Ms . McCoy alLhough we can - -


2 MS. RUTKOSKI: (Inaudible) - - excuse me, Your Honor. 


3 l\n cH3en L c,:Hl s i qn on t)ehalf of the addressee for servic8 


4 purposes . 


5 THE COURT : Yeu.h , but nobody ' t3 11a.me Is All Sea.sons . 


6 Who is that? Who, what is that, you know . 


MS. RUT KOSKI : Um- hum. I don ' t know. I don' L know. 


8 nut as an initial matter iL will he rtismi ssed anyway pur suant 


9 to 1579125 (formatting). And i t1 t.hi s - - r.1 re All Seasons an 


10 LLC, All Seasons, Inc . ? 


11 MR . MCKAY : It's All Season.:.,, lnc . We don't. know who 


12 Al l Seasons , LLC is but there are a million ent i ties named 


.l.3 1\ 1.1 Seaso nt1. 7\ pllln'lber was where I -- next door u.nd they had 


14 an Al.I Scatwns P} urnbj ng sign but LLC - - my client hew got.Len 


15 ma i l f or LLC ctnd J Lh i nk they're in Oh i o or California . Tl '~ 


16 a healthcare comp .. 'lriy ul: ::,ome:: sort.. But, you know, we don't 


1 7 know who they a r e rcaLI y . 


18 TllE COURT: Okay. Well, thaL moLion is granted . Mr . 


1 9 McKay, I'll ask you for a proposed order a~ we] 1 oc, again, 


20 you gentlemen c an col laborate on a single order, t wo orders , 


21 Lhree orders, I don't car e . Totally up to y o u. 


22 Now, Ms. Rutkos ki, where does that leuvrJ us wi t.Ii t h i s 


23 case because Al l s~asons, L~C is sti ll a named party? 


24 MS. RUTKOSKT : Oh, l hey can be dismissed. That's n o t a 


25 real defendant . We didn't know wh i ch one !L was when we were 
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1 initially serving them . 


2 THE C:OURT: Gotcha . Okay. That's the LLC . the LLC is 


3 also dismissed so tha L r cso.l. ve:=; Lh \ s case then. Okay . Thunk 


1 you, folks . 


5 


6 


7 


8 


9 


1 0 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


MS. RUTKOSKI: Thank you. 


THE C:OOR'T': 'l'hank you. 


MR. MCKAY: Than k you, ,Tudge. 


21 (THERE BE ING NO ~,URTlll'.:R OU.l'.:S'l'lONS, THIS HEAHTNG TS CONCLUDED 


2 '.:l AT 7 :1, 7 p.m.) 
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USPS 
Permit No. G-10 


9590 94□2 739b 2□SS 4958 87 


United States 
Postal Service 


• Sender: Please print your namo, address, and ZJP+4• In this box• 


Elizabeth C Moultrie, Senior Paralegal 
KASSEL McVEY ATTORNEYS 


PO Box 1476 
Columbia SC 29202-1478 


---- - -- - -


SCNO!;R, COMPL[;TE THIS SEcnoN 
1 
■ Complete itemli 11 2, and 3. 
■ Prim your name and address on the reverse 


so that we can return the card to you, 
• Attacn this card to the back of the mailpiece, 


or on the front if space petrnlt6. 


~ 
~l 


-1, Arti~lt AddreneQ to: 0. is a./lvery-add111U di~t ~m Item I? 
If YES, ant.et delivery ~ belOW: H. McCloy, as Registe~d Agent for 


Service of Process 
t'or All Season' Healthcare.; • ' , 


7142 Woodrow SL 
Irmo. South Carolina 2906 


1111111111111111111111 111111111111 11111111111 


~ 


3, Se<vlcelype 
D Adult Slgnatunt 
0 Aduli 5!9/lllt.-. Rfttrlcl«I CJa~ 
0 Cl!rlffi6dMall4l! 
ltC"'1lfll»d Mall R8$l!ictad Oeilv;;iy 


-----------------1□ ()oll~ori Diifiv,;,y 
2 Article Number (l1"Clftsfer from /!e!Vft;ft ~ _ c:l CoHoot ""~ RHl/!CUld Dllll'le!Y 


%90 9402 7396 2055 4958 94 


7022 241□ □001 
13 098 4858 aHlN~llctivtty 


' PS Form 3811, July 2020 PSN 7630·02-000-9053 Dom9$tl0 Return ROOCipl ' 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


Jennifer Murphy, as Personal 
Representative of the Estate o(Phyl[is 
Gee, 


Plaintiff, 


vs 


All Season's Healthcare LLC, Al1 
Seasons Healthcare, Inc. and Mill Creek 
Manor, LLC. f/k/aAman1, Place 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
), 
) 
) 


_ _.D"'"'e...,f""en...,d .... a...,n ..... ts""--. --------.> 


IN TIIE COURT OF COMMON PLEAS 
FOR THE EIGHTH JUDICIAL CIRCUIT 


.PROOF OF ADR 


Docket No. 2022 NI 24 00012 


(Within 1 U days of the conclusion o/ADR and no later than 300 days qper filing, an original 
must be filed with the Clerk of Court and a copy forwarded to the attorneys for the parties.) 


PURSUANT to the South Carolina Alternative Dispute Resolution Rules (SCADR) 


1. Alternative Dispute ~solution (ADR) was condul;ted on the 20L day of April, 2023 
in the form of 


a. X mediation 
b. _ ------- non-binding arbitration 
c. ---- -- binding arbitration (attached appropriate order of dismissal) 


2. The neutral was Robert F. McMahan, Jr. 


3. Present at the ADR conference were: 
a. _Plaintiff 
b. _x_.Defendant Stuart Mottern CFO of Mill Creek Manor, LLC 
c. _XJ,awyers for Plaintiff Jamie Rutkoski, Esq. 
d. _Lawyer for Defendant 
e. ~" __ Representative for Insurance Carrier 
f. Guardian ad !item 
g. _ _ Expert(s) 
h. Others 


4. As a result of ADR, this case should be considered (check one) 
a. __ folly settled by Consent Judgment to be filed by _____ _ 
b. fully settled Voluntary Dismissal to be filed by ____ __ . _ _ 


ExhibiiC 
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c. . . . Partially selted 
d. X at an impasse 


Submitted this 20 day of April , 2023 


Exhibit C 


/.-) 


L 
Robert 
SC Bar No. 3891 
McMahanLaw 
PO Rox 26314 
Greenville, SC 29616 
803-261-1299 
rfmfq)robertn1.ClllJ!h.fil!J aw com 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR TIIE f'lF'TH JUDlClAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 
Ge~ ) 


Civil Action No.: 2023-CP-40-03086 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc.., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) ----------------


AFFIDAVIT OF 
ELIZABETH C. MOULTRIE 


I, Elizabeth C. Moultrie, being first duly sworn, hereby depose and state as follows: 


1. I am over the age of eighteen (18) years. 


2_ l am an employee of Kassel Mc Vey Attorneys at Law, attorneys for Plaintiff in tlle above~ 


entitled matter. 


3. After searching the Secretary of State's website to identify the Registered Agent for Service 


of Process for All Seasons Healthcare, on December 9, 2022, I mailed a letter along with a 


Notice of Intent to File Suit and Expert Affidavit via Certified Mail, Return Receipt 


Requested, Restricted Delivery, with postage pre-paid and addressed to H. McCloy, as 


Registered Agent for Service of Process for All Seasons Healthcare, Inc., 7142 Woodrow St, 


Irmo, South Carolina 29063. (Exhibit 1.) 


4. On December 19, 2022, l received PS Form 3811 (Retum Receipt) signed on December 1.6, 


2022, by "All Seasons" with the "Ageht" box checked. (Exhibit 2.) 
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5. On March 16, 2023, l mailed a letter (erroneously dated March 16; 2022) to H. McCloy as 


Registered Agent for Service of Process for All Seasons Healthcare, Inc. , informing her of the 


pre-suit mediation of this case scheduled for March 30, 2023, at 9:30 AM. In that letter I 


provided the Zoom link for the pre~suit mediation. (Exhibit 3.) 


6. On March 27, 2023, r received a telephone call from "Trish" from All Seasons Healthcare 


who said she received my letter dated March 16, and confirm.ed Heather McCloy is Registered 


Agent for Service of Process but denied the entity had heen served with our Notice of Intent 


to File Suit. Trish provided her email address, and on Mrach 27., 2023, I emailed a copy of 


the PS F onn 3 811 dated December 16, 2022, along with a copy of my letter, the Notice of 


Intent to File Suit, and the Expert Affidavit. (Exhibit 4.) 


7. On JW1e 22, 2023, I mailed a letter along with a Plaintiffs previously filed Notice of Intent to 


File Suit and Expert Affidavit, Plaintiff's Summons and Complaint, Expert Affidavit, and 


Plaintiff's first discovery requests via Certified Mail, Return Receipt Requested, Restricted 


Delivery, with p<Jstage pre-paid and addressed to H. McCloy, as Registered Agent for Service 


of Process for All s ·easons Healthcare., Inc., 7142 Woodrow St, Irmo, South Carolina 29063 . 


On June 28, 2023, I received PS Fonn 3811 indicating service on June 26, 2023, to AH Seasons 


with the "Agent" box checked. (Exhibit 5.) 


8. On July 25, 2023, I rect::ived an email from H. McCloy acknowledging receipt of the 


docurnents mail.ed June 22, 2023, and requesting a 30-day extension to Answer. (Exhibit 6.) 


FURTI-IERAFFIANT SAI/THN~ 


-~ • ~ 
ElizabethC. Moultrie 


....-. 


SWORN TO BEFORE ME this 
th y o 'March 2023. 


ota 
My Commission -f:xpires:-'--"-=cf-C----+---=2_::..;/}'---24-
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JOHN 0. KASSEi'. 
Ano.ANEY XI' L.,.w 


JKM~~L@KA!.5F.ll.AW.CO~I 


Tl-l?IU B, McVm< 
Ano~ND AT LAw 
TMC'llrl'@KAJSEU . .tW.COM 


JM.11E. R. RUTKOSict­
AnoRNtY AT LAw 
/tt11'Tl"0S°I..J@t\A5~ILL..\W',CJJM 


KASSEL , : McVEY 


DC¾!ember 9, 2022 


rno W1l(11n S rA.E~1· 


Porr OrF!c:~ I}()){ 14.76 
COLUM!IA, SC, 19~01. 


T£L. 803-1s6·t4• 
PAx 803-is6-r<;s ,. 


WW\'V,W•S•n~a__.\'O'.COM 


VlA CERTIFTED· MAII.,---RETURN RECEIPT REQUESTED---RESTRIC'fEl> DELIVERY 
Article Number 7017 0660 0000 1954 2299 


H. McCloy, as Registered Agent for Service of Process 
for All Sea.son' Healthcare, Inc. 


7142 Woodrow St 
Irmo, South Carolina 29063. 


Re: Jennifer MuYphy, as Personal J?..4pre,sentative of the F..state of Phyllis Gee, 
deceased v: All Season 's Healthcare, LLC,. ef al. 
CIA No.: 20.22-Nl-24-00-012 


Dear H. McCloy: 


Enclosed h«cwith and sexved upon you M Registered Agent for Service of Process 
please fmd Plaintiff's Notice of Intent to File Suit against Defendants named in the pleadings, 
Please note that this matter must be .mediated within 90 days, but no more than 120 days, ofthe­
date of filing. Please provide a copy· of the enclosed immediately to your liability carrier and/or 
legal counsel. 


Thank you for your kind consideration and cooperati9n. ij' you have any qu~tions or 
concerns. please contact your attorney. 


ECM:bmh 


Enclosures 


Yours very truly, 


Elizabeth C. Moul • e 
Senior Pa.rwegal to John· D. Kassel, 
Theile B. McVey, and Jamie Rae Rutkoski 


Pl.AINTIFPB I EXHIBIT 
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From: Elizabeth Moultrie
To: Court Of Appeals Filings
Cc: Julius W. McKay II, Esquire (jmckay@mckayfirm.com); Jamie Rutkoski; Sherri A. Johnson
Subject: Murphy v. All Season Healthcare; 2024-001802 - Supplemental Record on Appeal; Part III of III
Date: Wednesday, January 28, 2026 8:58:53 AM
Attachments: Part 3 Supp Rec on Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:
 
Attached hereto for filing please find Part III of the Supplemental Record
on Appeal in connection with the above-referenced matter.  Please note
that we are resubmitting the entirety of the record in order to properly
divide the sections. 
 
By copy of this email and the following two emails, I am serving a copy of
the attached on counsel for Respondent. If you have any questions or
concerns, please do not hesitate to contact me.
 
Yours truly,
E.
 
Elizabeth Cason Moultrie
Senior Paralegal
KASSEL McVEY ATTORNEYS AT LAW
1330 Laurel Street
P O Box 1476
Columbia SC 29202-1476
803-256-4242
803-256-1952 (Facsimile)
803-312-5146 (Cell)
emoultrie@kassellaw.com
 
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments. All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence
is intended exclusively for the individual or entity to which it is addressed and may contain
information that is proprietary, privileged, confidential or otherwise legally exempt from
disclosure.
 

mailto:EMoultrie@kassellaw.com
mailto:ctappfilings@sccourts.org
mailto:jmckay@mckayfirm.com
mailto:jrutkoski@kassellaw.com
mailto:sjohnson@mckayfirm.com
mailto:emoultrie@kassellaw.com



 
 


THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


      
 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


The Honorable Jocelyn Newman, Circuit Court Judge 
      


 
Civil Action No.:  2023CP4003086 


Appeal Number:  2024-001802 
      


 
Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee….….Plaintiff/Appellant, 
 
     v. 
 
All Seasons Healthcare, LLC, All Seasons Healthcare, Inc., and TWG Polo Road, LLC d/b/a Mill 
Creek Manor, LLC f/k/a Amara Place at Columbia ................................................. ….Defendants, 
 
Of whom All Seasons Healthcare, LLC is ………………………………………...Respondent. 


      
 


SUPPLEMENTAL RECORD ON APPEAL 
VOLUME III 


      
 


Jamie Rae Rutkoski (SC Bar 103270)   Julius W. McKay 
jrutkoski@kassellaw.com       jmckay@mckayfirm.com  
Theile B. McVey (SC Bar No.: 16682)   The McKay Firm, PA 
tmcvey@kassellaw.com      3700 Forest Drive, Unit 404 
John D. Kassel (SC Bar No.: 03286)    Columbia, South Carolina 29204 
jkassel@kassellaw.com      803-256-4645 
KASSEL McVEY, ATTORNEYS AT LAW  803-730-7581 (Fax) 
1330 Laurel Street       
Post Office Box 1476      ATTORNEYS FOR RESPONDENT 
Columbia, South Carolina 29202 
803-256-4242 
803-256-1952 (Facsimile) 
Other email:  emoultrie@kassellaw.com 


 
ATTORNEYS FOR APPELLANT 
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STATE OF SOUTH CAROLINA 


COUNTY OF' GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
.) FOR Tl.{J: EIGHTH .JUDIClAL ClRCUIT 


Jennifer Murphy, as Personal ) 
~cprcsentati've of the }!:state of Phyllis ) 
G~ ) 


Plaintiff, 


v. 


Alt Season's Healtll~Ye, LLC~ All 
Seasons Healthciu:e► lnc.> and Mill 
Creek Manor, LLC. f/kia Amara 
PJace, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) ------'~=~~----
Plaintiff would tttspectfully .show that: 


Civil Actton_ No.: 2022-Nl-40-


Notice of Jntcnt to File, Suit 


l) Jennifer Mu1;phy is a citizen and resident of the State t>f South Carolina and a resident of 


the county of Richland. Jennifer Mtu:phy is the appo•inted Petsonal Representative of 


Phyllis Gee. 


2) Phyllis Gee, dec;~ai,cd, was a citizen and resident of the State of South. C&rolip.n, ai,d a 


resident ofthe county of Richland a.t-alJ times:relevant'to this action and up µntil the date 


of her death. 


3) Defendant Mi.1.1 Creek Manor f/k/a Amara Plac~ is a business or corporation inoolJ)oratcd 


in the state of South Carolina. At all times relevant to this action, .Defendant Mill Creek 


Mano_r provided ca1:e and residence to. Ms. Gee withi-n their fa~ility located at 651 Polo 


Road Cohunbia, South Car:olina 29223:. 
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4) Defendant All Seasons Healtlwar:e, 1.LC, is :a business n.r corporation incorporated in the 


state df South Carolina.. At all times relevant t.9 tbis action, Defendant All Sea.son's 


Healthcare; LLC, p,rov-ided care t0 Ms. Gee at her residence in Columbia, South Carolina. 


5) Defendant All Seasons Healthcare, Inc., is. a busitwss or corporatiol'.I incorporated in th.e 


state of $puth Carolina . .At aU times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms. Gee at her resjdcnce in Columbia, South Camlin.a. 


6) Upon jnfo1:mation a11d belief, All Seasons Healthcar~, Inc,, and AH Seasons Healthcare, 


LLC, 8.l'.C both entities working under the name of All Seasons Healthcare to provide 


hospice and. palliative care to patients like ·Phyllis Gee. These entities together will be 


tef~rred to as ''Al1 Seasons" thrnughout this pleading. 


Factual Back.ground 


7) Ms. Gee was a resid,ent of Amar,J; Place as a result of her advanced dementia. 


8) At leas,t as early as July of l0l9, Ms. Gee ~ptcd for hospice care fi:om providerR at All 


Season·s Hc::a.Jthcare. 


9) Ms. Gee was regula_rly. visited hy Dr. Stanley McCloy and members of All Seasons.' nursing 


staff between July and December of20t 9. 


10) On July 2511', .2019 ,Pr. McCloy·n9tcd M~. O~e was sutfcrfog from s.tagc 7C deri1entia. This 


is the last stage of detnentia. Ms. Gee's health was (iec.:lining rapidly and she.had a palliative 


performance scale of 40%. Thls typically indicatc:s a patient will die withii1 se\reral months. 


11) Betwten July and D'ecerilberof2019, Ms. Gee's llealth cq.nµ nuecl. to decline. 


12).On December 2st1i·, 2019, Amara-Place cm_ploye·e~ nott:d Ms.-Gee sou11ded like she was 


trying to throw up after eating dinner and that Ms. Gee was shivering. and elammy. 


l 3)Ms. G~e had asptrated. Amara Plac·e staff imtified AU Seasons of this d~vefopment. 
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l.4)The following day, oh December 29th -at 3:3,9 PM, Amara Phu,;~ employ1c:es- noti;:d Ms. Gee 


was gasping fot air. Amara Place employees noted it so~nded like M:.-. Gee was congested. 


All Seasons was -nott fied. 


is) AH Seasons nurses prcse.nted to Ms. Gee's resjdence and prescribed Atropine to decrease 


secretjo.11s. 


16) At 7:10 PM
1 
All Seasons staff presented to Ms. Gee's resid1mee to fotlow up with her status 


and ordered the staff at Amara Place to discharge all standing medications, to keep Ms. 


Gee propped up in the bed, and .to keep Ms. Gee on oxy_gen support :at all times. 


17)Mii. Gee's family and friepds were with Ms. Gee an.d became concerned about Ms. Ge~ 


gaspin~ for air and showing signs of stress. The family contacted All Seasons. 


18) At 9:39 PM,. Dr. M.cCloy, an.All Seasons physician, pt:escribed Ativ<).n and Morphinll. 


19) There is no medkal note or· record showil)g the a,4rninistration of either. Ativan or 


20) For the next ~everal hours, Ms. Gee saffered and :gasped for air. as she·was dying. 


2l)Ms. Gee; was d~lared dead at 12:47 AM on the morning QfDecember 3011\ 2019. 


22)Plaj,ntiti's n"-1.rs.fng palliative care physician exp:ert has given .an opinion Defenaants were 


negligent in failing t0 provide pro.per end~pf-life ear.e to Ph-y.llis Gee by: 


a. Failing to properly implement a plan for end-of-life comfort and ca.re; 


b . . FA'.iling to ad'ministermcdica.tion to facilitate comfort while Ms. Gee was dying; 
and 


c. ·Failing to iisscss Ms. Gee;s alleged.¥oiphlne allergy to determine its.utility for 
pain o.r air h1:1ngcr a.tend of life. 


23) Defendant was negligent, grossly negllgellt, an:d willfui and wantqn in ·breaching 


the statidard pf cl)J'e as stated above causing PhyHis Gee to experienc.e unnecessary 
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pairi and Sllffering while she was dying. "Ph:ylJjs Ge.e.'s family experienced pain and 


suffering as they watched Ms. Gee die in pain. 


MEDIATION 


Please take note that thi~ dispute is subj.ect to prepsujt mediation within 120 days. Please 


list yQur choices tor the primary and secondary.mediators. 


Primary Mediator s ·econdary Mediator 


INTERROGATORlES 


l. Give the names and a.ddresses of persons lqiown to the plaintiff or counst,il to b~ 


witnesses eoncerning the facts of the. cnse and indicate whether written or recorded statements 


have lieeil taken frou.1 th~witnesses a,11d, if so, indicate who has possession of such stater.n!)nts. 


ANSWER: Other than the Affidavit of Carl Gray, MD, being fikd 
contemporan~ously herewHb, no witness h11s provh:J0d· a written or recorded 
statement. 


Josh Gee 
c/o l<.a$!1el M~Vey Attorneys 
at Law 
PO BOl;1476 
Columbia, SC 29202-1476 


Jennifer Murphy 
c/o KasseJ McVey Attorneys 
at Law 
PO Box 147Ci 
Columbia, SC 29102~1476 


Debra Reigle 
All Seasons Healthi;are 
7412 Woodrow Street 
Irmo, SC 29.063. 


Stanley McCloy1 MD 
All Seasons Healthcare 
7412 Woodrow Street 
lnno, SC 29063 
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Judy Pr.ace 
All Seasons Health~re 
7412· WoodrQW Street 
Irmo, SC 2.90~3. 


Krista Kell 
All Seasons Healthcare 
7412 Wo.odrow Street 
lrnio, SC 29063 


M1kkie Carter 
AD Seasons Healthcare 
7412 Woodrow·Street 
lii:no, SC 19063 


Allison Woods 
All Seasons l{ealthcare 
7412 Wood'r:uw Street 
lrnio, St 29063 
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Andrea Hansche 
All Seasons Healthcare 
7412 Woodrow Street. 
Irmo, SC 2906"3 


J1.umita Watts, RN 
All Se.a$OD!! Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Santana Staten 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Mikisha Smith, iISD 
AmiU'a Place Hospht~ 
651 PQll> ~d 
Columbia SC 29223 


Trista Gollman, Med. Tee 
Amara Place Hospice 
651 Polo Rd 
Columbia SC 29"223 


Robin Lawson, EI> 
Amara Place Ho~pit¢ 
651 Polo Rd 
ColumbJa $C 292.2~ 


Lanita Long, .MCRA 
Amara Place Hospice 
651 Polo Rd 
Coluntbi1i SC 292.23 


Destiny Sabb, Med l'ech 
Amara P•ace Hospice 
651 Polo Rd • 
Columbia SC 29123 


Lavern Stewart, Med tech 
Amara- Pla(e llospice 
651 Polo Rd 
Columbia SC 29223 
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Khnberly Youllg, HSD 
Amara Place Hai.pk~ 
651 Polo Rd 
Columbia SC 29223 


Nikethia Foskey, Med Te.ch 
.Amara P•!lce Hospice 
651 Polo .'Rd 
Columbia SC 29223 


Lekeish Waller, Med Tech 
A111ara J:l'lllcc Hospic~ 
651 Polo R«t 
Colt1mbia sc; 2~)223 


l{amaleh Wilson, Med Tech 
Ama:r-.1 Place Hospice 
65:l Polo Rd 
Columbia SC 29223-


M Kisha Smith, RSD 
Amara Place Hospice 
651 Polo Rd • 
Columbia SC 2922'3 


Rose Davb, Med Tech 
Amara Place Hos.pi~ 
6S1Polo Rd 
Colu111bia SC 19223 


Tr1sta Gollman, Med Tedi 
Amara Pla.ce Hospice 
651 Polo Rd 
C~lumbia SC ·29223 


Guinicllard Fu.zeme, ALRA 
Amabl Place Hospice 
651 Polo~ 
Colum.bia S<J 29223 


Patricia H~ndcn()n, ALMT 
Amara Place Hospice 
6Sl Polo Rd 
Columbia S.C 29-223 
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2. Set forth a list of photographs,. plats, sketches, o.r. oth~r prepared documef\t:i in 


possession of the party that relate to the claim or defeu&e in the case. 


ANSWER: Medical Records: 


All Seasons BMlthcarc Of~o:,~2019 t-, 0l-01-2020 (000001 -000088) 
Arnara Place (n/k/a Mill Creek Manor) 07-11-2019 to 1218'-2019 (0001-0063) 


3. lfl cases involving personal injury set forth the names. and address of all physicians whd 


have treated the party and all the hospitals to which. the pa:_rty has been con1n1itted in con,nection 


with said irrjuries and set forth a statement of all medk:al co.sts.i1rvolv~d. 


ANSWJi;R: See, Answer NumJ;>er 1 and· Aµswer Number 2. 


4. Set fotth tho n~es and address of all insuranc.e companies which have liability 


insurance. cover.age relating to the claim and set fortll tl1e numbers of tho policies in:volved, and the 


amount of liabiHty·cov¥rage provided in each policy. 


ANSWER: Pla'int1ff is uuliware of the iosurer·for Defendant. 


5. Set forth an ili,miztd ~tt1-teJDent of all damages, exclusive o:f pafo and suffering, 


clai.med ii,, have b~e;n sus:tajned by tb:c; p~y. 


AI'jSWER: There are no medical bills associated with tb,e claim. 


. 6. List the name- and address of each expert witness the plaintiff e-xpects to call as a 


witne~s at the trial Qf the case. 


~: CarlGrey,MD 
Depllrtme~t of Medicine 
Section of Gerontology and Geriafri.cs 
Wake Fore.st School of J,\iledicin·e 
Medical Center Boulevard 
Winston~Sa.lem, NC:27157 
(336) 713-9022 
cgrev@wak heulth.edu 
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7. For e;,tc_h person known to the plaintiff or counsel to be a witnc:ss concerning the-


facts of the CijS~, set forth either a summary sufficient to inform the, other party of important facts 


known to or observed by such witness. or provide a copy of any written or recorded statements 


ta.ken -from such witnesses. 


ANS~B-= Tb.ere· are no written or recorded $tntements. AU medical 
witnesses and nursing h:ome witness~ att exp~ctcd t9 te,tify regarding their 
caJ'e and treatment of the decedent, as well as all measures taken to prevent 
tbe pain and suffering ilt the end of her life. The children oftbe dec.ed1mt ate 
e'Xpcctcd to testify r<igarding their mother's final hours and the effoct bet 
death has had on th~ir lives. 


November 10, 202.l 


Columbia, South Carolina. 


s/J,yni9..JgL,tkoski 
John D. Kassel (SC Bar ,3286). 
jka.'>scl([ukasscl law. com 
Theile B . Mc Vey (16682) 
tm..cv~y(,iikass~Ialw .c.Qm 
Jamie Rutkdskj (10n70} 
jrutkoskilalk&.~~llaw .com 
I<ASSEL.McVEY A TI'QRNEYS AT LAW 
1330 Lau.rel Street 
P.O. Box 1476 
Columbia, SC 29202 
803--156-4242 
803-256-19}52 (Faosintile) 
Other email: emoulti.re@kasseJLaw.com 
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STATE OF S(,)UTH CAROLINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR TliE i1CHTB JUDICIAL· CIRCUIT 


Jennifer M•rpby, •• Penonal ) 
Representadve of rhe Estate or Phyllis ) 
G~ ) 


Civil Action No·.: 2022-Nl~O-


Plaintiff, 


v. 


AU Seuon':s Healthcare, LLC, AU 
Seasons Healthcare, lDe.,· and MW 
Creek Manor, LLC. f/k/a Amara 
Place, 


Defendant,. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Oray. MD. being duly sworn dep9ses .. and sa;ys: 


Notice of Ip.tent to File Suit 


I. I am a medical doer-or llcen.1ed in the st.at~ of New York .and North Caro Una spe.tjalizing 


in G.ero,ntology and Geriatrics. I hold. a bachelor's dewee of Selence/Biology from West 


Virigina Univecsity whieh I r~ived in 2000. l also obtaineq my me4ica1 d~ from 


West Virginia. University School of Medicine in 2004.J completed residency at the West 


VirginiaUniversity Schpol of Medicine in Internal Medicine in 2009.1 completed a 


fellowship in Geriatric Mcdi~inein ioto and a fellowsb.ip in Hospice and Palliative, 


MedlciM in 20l I at l~n SchOC!l of Medicine at Mount Sinai in New York, New Yorlc. 


2. l am board certified in Internal Medicine since 2011 with added: qu_alification, of Hospice 


and Pamativef Medicine since 2012 and Gcri11tric: Medicine since 2013-. 


3. I ·currently work as an Associate Professor i!l the Department oflnternal Medicine at 


Wake Fomt School of Medicine and.. I am the Enterprise Oiredor of Hospice and 


Plllliative Care at Atrium Health.. and the Director of Palliative Cate at Wake F01:e'St 


Baptist. 


ROA 204







4. 1 have actual profe..~sional knowledge and expen'ence in the arcn of patient c-i1re lit end of 


life, specifically with regards to patients admitted to hospice with advanced d'ementia 


preparing for end oflife. 


5. Through my professional trainiog as set forth above, I am familiar wtUt the applicable 


standards of cat.e for medical r,rofessionals in a hospic~ setting as it pertains to end of life 


care and comfo!,'t measures. 


6. This affid.avit is made pursuant to sectioo 15-36-l 0Q of the f976 South Carolina Code of 


laws whlch requires that this affidavit must specify at t-east one negligent act or omission 


claimed lo exist and the facnial basis for each claim based on the available evidence at 


the time of the filing of the affidavit. As other infonnadon is provided to me, l ~e 


the right to review, and i:f necessary, change or further explain, any opinioo3-rende.rec;L 


7. The evidence made available: to me for my review prior to mtllcing this affidavit in!llud~; 


a. Amara P.lacc 07-11~2019 lo 1218-2019 (0001-0,063) 


b. All Seasons Healthcare 07-0:5-2019 to 12-27•20"19 (OO0i-0088) 


8. Phyllis Gee was a resident at Amara Pt,ce (now known as Mill Creek Manor) for several 


years due ta her advllllced dementia. While a resident of Amara Place, Ms. Ocq was 


treat~ by AU Seasons Healthcare who pmvidcd hospice and plliliative care to Ms. Gee as 


early as July of 2019. 


9. Toe-purpose of hospice care is to provide car~ and comfort to a patient who is 


approaching the end oflife. This includes care to (jptimlze ~omfort as. a-patient is actively 


10. The re\':ords note Ms. tiee may have been allergic to morphine. The records did not 


explain the allergy, or the side effects 'Ms. Qee suffered after morphine Jd:mlnistration. A 
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true morphit)e aUergy is extremely tare, and is often mistaken for common side effects 


such as itching and nausea. The reeprds did qot jndicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use at end of life if morphine 


could nut .be utilii~d. 


11. lo July of 2019,.hospice providers indicated Ms. Gee was in stage 7C.dem!=ntia with 


dysphagia, which .is the last stage of dementia; and her he.!ilth was rapid.ly declining with 


a palliative ~rfonnance scale ot-40%. -For haspic~ physicians, this means they should 


eq,ect her to aspirate from dyspbagis and die in. th.e next few months. This gave them 


ample a"m,e to prepire a care plan and tindentt.nd any b_anim to carry out this care plan 


at Amara place before it took place. 


12. Oh December 28111, 2019. pro.viden at Arnafa Place indicated Ms. Gee was throwing up 


after dinner. They noted she was ''shivering and clammy" and "making a sound like she 


was going tQ V,Qmit;'' As a result, All Seasons Healthcare W89 notified. 


13'. On December 291h, 2019, ut 3:39 PM, employees of Amara Phi~ believed Ms. Gee io be 


vomiting and gasping_ for·air. Alt Seasons Healthcare was nQt{ft~d. 


14. Records indicated a prpvider from All Seasons Heelthcarc.ai-r,vl'(l at Amnra Place at 7: l 0 


PM ahd provided medication in an attempt to clear up secretions, ex.plained Ms. o~ 


should be kept QI\ 01-ygen support,.and ordcre6 Am~ Pince employees to dischllrge any 


other met;lications, 


J 5.. At 9:39 PM, record's indicate "Debr-a11 and '·'Katie;, from. All Si,aaons spoke with the 


hospice physician who ·prescribed AtiYlll'I. and Moq,hine for Ms. Oee. ~ she was 


struggling to breathe 1111d was rapidly declinirig. 


16. Reco_rds indicate ~is medication was -11-ot administered. 
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17. Witne,ses indicate Ms. Gee was struggUng and gasptng for air as she was dying, 


18. Three hours after A ti van ·and Morphine: were ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on December 30111, ~019. 


19. :aased on my education, experience, and training, it i~ my opinion to a reasonable degree 


of. medical certainty that employees acting within th(: C9U1Se and scope of thefr 


emplpyment at the Defendants' facility CQmmitled negligct\t acts which constitute a 


f.ailure to comply with the appropriate srandard of c11re by: 


a. Failing to properly implement 11 pbtn for. end-of-life comfort and care; 


J). Failin~ f9 administer medication, to faci.Utate: comfort while Ms. Oee was dying; 


and 


c. Failing to assess Ms. O<.-e's alleged Morphine allergy to dotennine its utilty for 


pain or air hunger at end of 1 ife. 


Sworn to and subscribed before me, 


Car} ,rcy, M.D. 


80BBl6 JO H-'VOT 
NOTARY PUBLIC 


=County ' uv CamrnlM'an ~I ,it\@~ 
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1111iiilt L 111111 
Flra-Clasi MaU 
Po-• & F•• Paid 
U$PS 
Pennlt No. <HO 


~590 ~402 73~b 2055 4955 ~8 


United Statee 
Postal Service 


• 8endar. Pi- piint your name, adclre!IS, end ZIP+4• Jn this ll~ 


Ellnbeth c Moultrie,. Senior Paralegal 
KASSEL McVEY ATTORNl;YS 


PO Box 1476 
Columbia SC 29202-1476 


H. McCloy. as RA for Service of 
Process for All Season' Hea.lthcn.. 


Inc. 
7142 Woodrow St 


lnno, South Carolina 29063 


II . I Ill 1111111111 


PS FQl1n 3811, .11Jy2020PSN~ 


PLAINTIFF'S I EXHIBIT 
----"'-r).;..__ 


l . ' 
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JOHN D. KA.ssa 
Arrobnir AI U.">' 
Jl(AJU!l.{!tKA~W',CO>c 


'IllEIU! B. MCVEY 
J\'FfOllt<:EY .AT l.\W 


TMCVff@i<'.UIU..l.~•.COM 


JAMI! Jt RUT-KOSKI 
ArroaN.EY ,.T i,..., 
JitUTUl_U(lljpKAlttLI..A'W.(nM 


KASSEL ~ McVE.Y 


March 16; 2022-


H. McCloy; as Registered Agent fot Serv.ice·.of Process 
for All Season's Hi:althcar-o; Inc. 
7142 Woodrow St 
Inno, South CaroUna-29063 


Re: Jtnn.ifer Murphy, as Personal Representative of the Eptate of Phy/ii$ Ge:e, 
deceased v. All Seqson.r Healthcare, LLC~ et al. 
CIA No.: 2022•Nl-24-00012 


Dear Mr. McCloy! 


1,:,o.1 .• w11u. ST.11,iu 


Po.n- Omct l!ox , +76 
Cow111.e1A, SC i9io:r. 


'lb. 803,isG•il.+~ 
FAX801-2;6.19s-2 


WWW,l'A-,m.I.AW,COM 


On Deeembet 16, 20i~ you were ~erved with Pl:8,intifn' Notice. of Intent and Sxpert Affidavit. To 
date. no attorney ha.~ appeared on your. behalf; therefore, I haye schedu,led the pre-suit Il\ediation to take 
place at 9:3·0 AM on March 30, 2023. In or.derto partictpme a.u.equired by law, you·mustjo-.i,n themed.iation 
vja, Zoom at hU~il~web.zo:om._ys/l/83404496,044?pwdaaVG04bXFmRTJY)'.l25RXFoZ!s!QbENhdz@. 


Tb,ank you f◊t yoUr kind consideration and attention. If you have npy questions on:oncern.s,, please 
do not hesitate to contact yout liability carrier or attorney; • 


RCM:bmh 


t 


r 
Very truly yours, 


e . o 
Senior Paralegal to John D. Kassel, 
Toeile B. Mc Vey, and Jamie R.aeRu.tlcoski 
~m.oultrie@ka:ssellaw.com 
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~ 


• Elizabeth Moultrie 


\Fl'Of!I:. 
~Sent 
·To:· 


EUzabeth Mouttrie 
Monday, March 2.7, 20~3 4:59 PM 
trish@11llseasonshealthsc.com 
Jamie Rutkoskl; John Kassel 
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5.ubjec:t: 
Attachments: 


N 
Letter serving NOi on Mccloy as RA-for Aii Season's Healthcare.pdt Filed NOi • Gee.pdf; ~ 
Proof of Service qn AIJ $eason~.pdf +>­


~ 


Catego,:ies: 
Tracking: 


Dear Trish: 


LEAP 
Recipient 


trish@all~easonsh~alUuc.com 


J.amie RutJco5kJ 


John Kusel 


Delivered; 3[2.1 f20"l,3 4;59 PM 


Delivered: 3/27120.13.4:59 PM 


Q) 
-, 
a 
o;, 
I'.) 


i-0 
-"" 
"U 
~ 


::0 
0 
I 
r 
)> 
z 
0 
I 


Attgched plea$e-find my cover fetter, the med. Notice of Intend, and my Proof of Servi.ce 8 
of service on Mr. MCCioy who you confirmed to m~ works In your offic~. I want to make ~ 
sure you have anything you shot.lid to senq to your liablllty carrier and your ~ 
attorney. Yo_u advised that today you recelv~d your notice of Pre.~Sult Mediation. Please -u 
provide me with the name of your attorney and I will be happy to provfde him or her ~ 
with all of .the documents a_nd inforrnatfQn you ha,ve been provided with. ~ 


Yours very truly, 


Elizabeth C. Moultrie 
Senior Paralegal 
133d ~urel ·Street I P.O Box 1476. 
Columbia, .South Caro.llna 29.202 
Phone: ·(803) 256-4242 
Fax: (8Q3') 256"1~52 
emoultrl'e@kassellaw.com 
www,KasselLaw.~om 


KASSEL_McVEY 


- CON-FIDENTIAI11Y NOTICE - This message is intended only for thi:: addressee an.d may conwn information 
that is coufidcntia:l. If you ~e not the i.ntendpd recipient, do nohe':ad, copy, retain, or disseminate this message or any 
a.ttachment. lfyou have received this mcssagQ in eqor, J?{ease c;o.ntact th~ 1>endcr immediately and delete all copies ofthe 
message and any atw:hments. All.e-mail correspPndenet, to and from this address may be, subject to public displosure 
under fue SoJrtlt. Carolina Freedom ofln.fonnation Act{FOlA), This correspondence is intended exclusively for the 
individual or entity .. to which it i!! addressed and me.y contain inf0rmation that is proprietary1 privileged.. confidential or 
otherwise-legally exempt from dis9lo·sure. 
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JOHN D. I<'.ASsBL 
Armout~ AT- l.>.w 
J'YUR(,@ICA5&1li.l.AW.C0.',1 


THEiU!_B. MCVEY 
ATfOANt\l At' !.Aw 
TMCV'f:i(efl~,!;J.!.i'W,COM 


]AMlE R. RtrrKOSKI 


KASSEL " McVEY 


December 9, 2022 


,,,;0!Al,/n~J.S1·11t~ 


Pon OFFICE.Box. !476 
C OLUMBIA; SC 1.9102 


TtL 803-z·s&-,i,2.4-l 
FAx 803•i j6"• r9 l 2. 


W'l'(W;K~l~ l.,AW.(;01'1 


VL\ CERTIFIED MAIL-RETURN RECEIPT· REQUESTED-RESTRICTED DELIVERY 
Article Number 7017 .0660 0000 19.54 2299 


H. McCloy, as Registered Agent for Service of Process 
for All Season~ Healthcare; Inc. 


7142 Woodrow St 
Irmot South Carolina 2.9063 


Re: Jennifer. Mwphy, a~ Personal Representative af the Estate of PliylH.r Gee, 
deceased v. All Season's Healthcare, UC, et aJ. 
CIA No .. : 2022-NI-24-00012 


Dem: H. McCloy: 


Enclosed l,erewith and served upon you as Registered Agent for Service of Process 
please find Plaintiff's Notice of Intent to Ffle Suit again.st Defendants named in the plea.dings. 
Please note that this matter must be mediated within 90 days, lmt no more than 120 days, of the 
date of filing. Please provide a copy of the enclosed immediately to your liability car.de1; and/or· 
legal counsel. 


T:hlu:\k you for your kind consideratlon and cooperation. If you have: any quegtions OI'. 
concerns, please contact your attorney. 


Yours very truly, 


Elizabeth C. Moul e 
genlor Paral~gal to Johz:x. D, K1;1Ssel, 
The.He B. Mo Vey, .and Jamie Rae Rutkqski 


ECM:bnih 


Encloswes 
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STATE OF SOUTH CARO.LINA 


COUNTY OF GREENWOOD 


) IN THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH .JUDICIAL CIR.Curr 


Jennifer Murphy, as Personal ) 
Repre11eotative of the Estate-of Phyllis ) 
Gee, ) 


Civil Action No.: 2022-Nl-40-


Plaintiff, 


v. 


All Seasnn 's Healthcare, LLC, All 
Seasons Healthcare, Inc., and Mill 
Creek M'.anor, LLC, f/k/a Amara 
Place_, 


} 
) 
) 
) 
) 
) 
) 
) 
) 
) 


_ _ ___ ....;;.D...:.e.;;.;fe""n""d""-a=nt=s-'-. _____ .. ). 


Plaintiff would respectfully sI,.ow that: 


Parties 


Notice of Intent to<F'ile Su•t 


1) Jennifer Mwphy is. a citizen and reside.tlt of the State of $outh Carolina ltnd a tesidcnt of 


the county of Richland. Jennifer Mutphy is- the appo"int.ed Personal Representative of 


Phyllis Gee. 


2) Phyllis Gee_, deeeased, was a citizen and resident of the State of South Carolina and a 


resident of the county of Richland at all times relevant to this action and up until the tlato 


of her death. 


3) Defendant .Mill Creek Manor f/k/a Amara Placl.i i.s a, pu$.iness ot corporation incorporated 


in the state of South Carolina. At 1\ll times relevant to this action. Defendant Mill Creek 


Manor pr.ovlded care and resjdencc to Ms. Gee within their facility located at 651 :Polo 


Road Columbia, South Carolina 29223. 


m 
r 
m 
(1 


~ ~ ,, 
m 0 
0 z 
~ i:'i 
0 }> 
,l r 
0 r 
► -< 
r 71 


~ r m 
71• □ F rg. I'.) 


0 ; 1') 
1\.1 -1:s 
~ s: 
JV QJ 
z ... 
0 0 
< CX) 
...... N 
....... ;..:i 
!=? .j:s. 


~ "Cl 
7 


► 
.... 


~ 
~ 


G) (1 


;II ::i:: 
m r 
i11 ;c, 
§ z 


0 


§ () 


0 . ~ 0 :s: 0 
? 0 
~ z 
0 "U z r 
"O ~ 
~ en 


() 


0 ► 
(/) 


► m Cf) 


~ m 
~ 0 
0 I'.) 


R5 w 
() 


:z :;E I\.) 


g 0 
0 
(,) 


CJ 0 ~ 


N o:> 
Cl) 


ROA 213







4) Defendant. All Seasons Healthcare, LLC, is a business pr corporation incm:porated in the 


stat.e of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC; _provided care to Ms. G~e at her: residence in Columbia. South Carolina. 


-5) Defendant All Seasons Healthcare, Jno., is a business or corporation incoQ>orated in the 


state of South Carolina. At all times relevant to this action, Defendant All Seas.en's 


Uealthcare, LLC, provided care to Ms. Gee at her residence in Columbia, South Carolina. 


6) Upon infom1ation and belief, All Seasons Healthcare, Inc., and All Seasons f-i~althcare, 


LLC, are both entities: working under the name of All Seasons Healthcare to provide 


hospice and ·palliative care to patients like Phyllis Gee. Thes~ entities togeth~r will be 


referred to as "All S<:iasons" throughout this pleading, 


Factual Bac;kg-round 


7) Ms. G~ was a resident of Amara Place as a resµlt of her adv~nced aementia. 


8) At least as early as July of 20191 Ms. Gee opted for lto!Jpke- core from prtbviders at All 


Seasons Healthcare, 


9) Ms .. Gee was regularly visited by Dr. Stanley McCloy and members of Ail Seasons' nursing 


statfbctwecn July and 'December of 2019. 


l 0) On July 25th, 20"19, Dr. McCloy noted Ms. Gce·was suffering from stage 7C dementia. This 


is tho last stage of dementia, Ms. Gee' s· health was declining rapidly and she had a palliative 


petfom11lnce iicale. of 40%. This typically indicates a pati.ent wi U die within several months. 


l l)Betwcon July and December of20t9, Ms·. Gee.'s health continued to decline. 


12) On Dec-ember 28°1
, 2019, Amara Place employees noted Ms. Gee sounded like she was 


trying to th.tow tip after eating dinner and that Ms. Gee was shivering and clammy. 


13) Ms. Gee had aspirated. Amara Pince staff notified All Seasons of this dev~lopment. 
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14) ThQ followin~ day, on: December 2·9lh at 3 :39 PM, Armmt Place employees noted Ms. Gee 


was gasping for air. Amara Place employees not<;d it sounded like Ms. Gee was eongestcd. 


All Sea.sons was notified. 


1.5) All Seaso;ns nurses presented to Ms. Gee's tesidenee a.nd prescribed Atropine to decrease 


secretions. 


16) At 7: l O PM, AU Seasons staff presented to Ms. Ge~•s residen<,e to follow \JP with her status 


and ordered. the .staff at Amara Place to. discharge all standing medications, to keep. Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support at all times. 


I?) Ms. Gee's family and friends were with Ms. Qce and became concerned about Ms. Gee 


gasping for air and showing signs of stress. The family .coptactetl All Sei;isons. 


l 8) At 9:39 PM, Dr. McCloy.:, an All Seasons physician, prescribed Ativan an,d Mo1-phine. 


19) Tbere is no medical note ot reco.rd showing the administration of ~ither AtJvan or 


Morpt.dne. 


20) For the next several hours, Ms. Gee suffered and gasped for air as she was dying. 


21)Ms. Gee was declared dead at 12:47 AM on the morning of December 30th, 2019. 


22) Plaintiffs nursing palliative care physician expert ha.s .given an opinion Defendants were 


-ni.ig!igent in failing to provide proper end-of-life care to Phyllis Gee by: 


a. Failing to properly implement a plan for end-of-Ufo !!Otnfort and care; 


b. Failing to administer medication to facil1tate comfort while Ms. Gee was dyi'ng; 
and 


c. Fl\iling to assess Ms. Gee's alleg~d Morphine allergy to determine its utllfty for 
pain or air hunger a,t end of lifo. 


23) lJef'e11dant was negligent, grossly neg!Ige11t, and willful and wanton in breaching. 


the standard of care as stated abov.e causing Phyllis Gee to experience unnecessaey 
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pain anc.l suffering while she was dying, Phyllis Gee's family experienced pain .and 


suffering as they·wntchcd Ms. Gee die in pain. 


MEDIATIQ~ 


Please take note that this dispute is subject to pre-suit mediation within 120 days. Please 


list your choices for the primary and seCQndary mediators. 


Primary Mediator Secondary Mediator 


lNTERlY)GATO.Rl~S 


l. Give the natncs and addresses of per.sons known to the plaintiff or counsel to be 


witnesses concerning the facts of the case and indicate· whethe~ written or recorded statements 


Qave been taken from the witnesses and, if so, indicate who haa possession of such statements. 


ANSWER: Other than the Affidavit of Carl Gray, MD, being filed 
contemporaneously herewith, o.o witness has provided a written or recorded 
statement. 


Josh Gee 
c/o· Kassel McVey Attorneys 
at Law 
P OBox 1476 
Columbia, SC 29202-1476 


Jennifer Murphy 
c/o Kassel Mc Vey Attorneys 
at Law 
P OBox 1476 
Columbia,. SC 29202-1476 


Debra Reigl~ 
All Seasons Healthcare 
741.2 Woodrow Stteet 
ltmo, Sc 29063 


Stanley McCloy, MD 
AU Seasons He11ithcare 
7412 Woodrow Street 
Irmo, SC 2?063 
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Judy Price 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Kriat-1 Kell 
All Seaaon.s Healthcare 
7412 Wood.row Street 
Irmo, SC 29063 


Ma;ckie Carter 
All Seasons Healthcare 
7412 Woodrow Street 
Irmo, SC 29063 


Allison Woods 
All Seasons HealthcJre 
7412 Woodrow Streft 
Irmo, SC 29063 
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Juanita Watts, RN Nikechia Foskey. Med Toch ' N 
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Amara Place Hospice Amara Place Hospice 0 
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Ttists Gollman. Med Tee M Kisha Smith, HSD 0 s: z 
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Robin Lawson, ED Ro,e Davis, Med Tech ' )> 
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Amara Place Hospice Amara Place Hosp lee m 
ill ~ 


651 Polo Rd 6S1 Polo Rd m l's) 
:II, 0 


Columbia SC 29223 Columbia SC "29223 1\.1 N 
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Cl z "U 
Lanita Long,, MCRA Trista Gollman; Med Tech ~ ~ 


~ 0 


Aman Phu.~ Hm1pfoe Amara Place Hospice 8 0 
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6Sl Polo Rd 651 .Polo .Rd • ~ 0 
CP 


Columbia SC .29223 ~oht"mbla SC 29223 
I\) 0) 


Destiny Sabb, Med Tech Guinichard Fuzemo, ALRA 
Amara Place Hospice. Anu~n Place Hospice 
651 :J)oloRd 6Sl Polo Rd. 
Columbill SC 2~223- Columbia SC 29223 


LaYem Stewart, Med Tech Patricia H,enderson, ALMT 
Amara Place Hospice Amara Place Hospice 
651 Polo Rd 651 Polo Rd 
Columbla SC 29213 Colum.bia SC 29223 
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2. Set forth a list of photographs1 plau, sketches, or other prepared documents in 


possession of the: party that relate to the claim or defense in the case. 


,ANSWER: MedicaLRecords: 


All Seasons Healthcarc .. 06..03-2019 to 01-03-2020 (000001 - 000088) 
Amara Pl.ace (n/k/a Mill Creek Manor) 07-11-2019 to 1218-2019 (0001-0063) 


3. In cases involving personal inju1'}' set forth the names and address of all physicians who 


have treated the party and all the hospitals to which, the party ha11 been committed in connection 


with said injuries and set forth a statement of all medical costs involved, 


ANSWER: .$ee, Answer Number1 and Allswer Number 2. 


4. Set forth the narni,s and .address of all insurance companies. which have 1iability 


insurance coverage relating to the claim and set forth. the numbers ofthe policies involved, and the 


amount of liability c·overage provided in each policy. 


ANSWER: Phdntiff is unaware of the insurer for Defendant. 


5. Set forth 1m itemized statem.ent of all damages, exclusive of pain and suffering, 


clilimed to have been sustatncd by tb,e party. 


AN§WER: The,.~ are no medical bills 11ssociated with the claim. 


6. List the .name and address of ea.ch expert witness the plaintiff expects to call as a 


witness. at the trial of the case .. 


ANSWE~ Carl Gre:y, MD 
Department of Medidn~ 
Section of Gerontology and Oeriatrfos 
Wake Forest School- of Medicine 
Me<lkol Center Boulevard 
Winston~Salem, NC 27157 
(336) 713-9022 
fr.,!".CV(@wskeh~ M1.edt1. 
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7, For each person known to the plaintiff or co1.,nsel to be a witness concerning the 


facts of the case, set _forth either a swnma.cy sufficient to iofonn the other patty of important fact9 


known to or observed by such witness, or provide a copy of any written. or reco_rd~ statements 


taken from such witil.csses, 


ANSWER: There are ilo written or recorde<_l statements. All medical 
witnesses a~d nursing home w.itnesse.q arc e.xpect~ tQ testify regarding their 
care and treatment of the dece.dentt as well as all measures taken fo prevent 
the pain and suffering at the end of her life. The children of the deced.ent are 
expected to testlfy regarding_ their mother.'s final hours and the effect her 
death has had on their lives. 


November 10, 2021 


Columbia., South Carolina. 


ti/Jamie Rutkoski 
John D. Kassel (SC Bar 32136) 
J1<._asscledlkasseUaw.com 
Theile B. McVey (16682) 
uncvey@kassela!w .£9.m. 
Jamie Rutkoski (103270) 
irutkoski@kassellaw.com 
KASSEL Mc VEY ATTORNEYS ATLAW 
1330 Laurel Street 
P.O. Box 1476 
Columbia, SC 2-9:202 
803-256-4242 
803~256-1952 (Facsimile) 
Other cwail: ~moultin':@ka:isollaYf.~Jl1 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


l IN THE COURT OF COMMON PLE~ 
) 
) FOR THE EIGHTH JUDlCIAL CIRCUIT 


Jennifer Murphy. as Personal ) 
Representative of tbe Eatate of Phyllis ) 
Gee; ) 


Civil. Action No.: 2022-Nl-40-. 


Plafntfff, 


v. 


AU Season's Healthcare, LLC, All 
Seuoaa Healthcare, lac., 1ad Mill 
Creek Manor, LLC. flk/1 Ainan 
Plate, 


Defendants. 


) 
) 
) 
l 
) 
) 
) 
) 
) 


Carl Gray, MD, bema duly swam deposes and says: 


Notice of' Intent to File Sult 


1. I' am a medical doctor licensed in the stat~ of New York and Nilrth Carolina specializing 


in.Om-ontology and Geriatrics, l hold a bachelor's qegrco of Science/Biol01Y from Wast 


Virigina University which I received in 2000_ I. also obtained my medical degree from 


West Virginia University School of Medicine in 2004. I completed residency at the West 


Virginia Univ~ity School of Medicine in lntemal Medicine in 2009. I completed a 


fellowship in Oeriattic Medicine in 2010 and a fellowship in Hospice ~d _Palliative 


Medicine in 2011 at Icahn School of Medicine at Mount Sinai in New York. New Y ()rk. 


2. I arn board c«tified in Internal Medicine since 2011 with added qualifications of Hospice 


and Palliative Medicine since 2012 BDd Geriatric Medfoine since 2013. 


3. l clltfently work as an Associate Professor in the Department oflntenutl Medkme at 


Wake Forest School of Medicine and l am the Entcqxise Director Qf Hospice and 


Palliative Care at Atrium Health, ~d the Director of Palliative Care at Wake Forest 


Baptist. 
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4. r have actual professional knowledge and experience in the area ofpatiet:tt care at end of 


life, specifically with regards lo patients admitted to hospice with advanced dementia 


preparing for end of life. 


5. 'I111'9ugh my pmfcuional training as set forth above, I am familiar with the applicable 


standards of care for medical professional9 iu a.hospice setting as it pertains to end oflife 


care and i;omforl rneasurcs, 


6, This affidavit is made pul'Sua.nt to section 15-36-100:ofthe 1976 South Carolina Code of 


laws which requires that this affidavit Kr1USt specify at least one negligent act or omission 


claimed to exist and the factual basis for each olaim based on the 2'Vailablc evidence at 


the time of tne filing of the affidavit. As. other infonn11tion is -provided to me, 1 reserve 


the right t~ review, and _if necessary, change or ft.lrther explain, any opinions nmdercd. 


7. The evidence made available.to me for my review prior to making this affidavit includes: 


a. Amara Place 07~1 l-2019 to 1218-2019 (0001~0063) 


b. All Seasons Healthcare oi.os-2019 to 12-27-2019 (OO0l·OOSB) 


8. Phyllis Gee was a resident at Amara ,Piace (now known ns. Mill Creek Manor) for several 


yeai:s due to h~r advanced dementia. While a resident of Amara .Plac;c, Ms. O«: was 


·lreafed by All Seasons Healthcare who provided hospice and paUiative care to Ms. Gee as 


early as July of 2019-


9. The purposc of ho$pice care is to provide care. and cllmfort to a patiatt who is 


approaching the end of life. This inc1udes care to optimize comfort as llpatieot is actively 


l 0. The records note Ms. Oee may have bi::en allergic to morphine. The reco.rds did not 


explain the allergy, or th~ side effects Ms. Oec suffered after morphine idminiistraiion. A 
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true morphjne allergy is extremely rarc1 and "is often mistaken for common sic,ie effects 


suoh as itcbing and nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plll11 for medi,;ation U5tl at end of life if morphine 


could nor be utilized. 


11. In July of 2019, hospice providers indicated: Ms. Gee was in stage ·7c dementia with 


dyspbagia, which is the last stage of dementia, and· her health was rapidly declining with 


a palliative pcrfonnance scale of 4-00/4. For hospice physicims, this means they :Should 


expect her to aspirate fiom.dysph98ia and die in the next few months. 'This ga~e them 


ample time to prep~ 11 care plan and understand any barriers to carry out this care plan 


at Amara place before it took place. 


12. On December 28IJI; 2019t providers at Amara Pl'ace lndicatm Ms. Gee was throwing up 


after dinner. They 110,~ she wm ''shivering and clammy" and "making a sound like she 


was going to vomit." AB-a result. All .Seasons Healthcare was notified. 


13. On December 29th, 2019, at 3:39 PM,. employees of Amara Place believed Ms. Oee to be 


vomiting and gasping for .air. All Seasons Healthcare was· notified. 


14. Records indicated a provider from All Seasons Healthcare arrived at Amara Place at 7:10 


PM and provided medication in an attempt to clear up secretions, explained Ms. Gee 


should be kept on oxyaen support. and ordered Amara.Place employees to di~arge any 


other medications. 


1 S. At 9;39 PM; records indicate !'Debra" and "Katie" from All Seasons $pol<e with the 


hospice physician who prescribed Ativan. and Morphine for Ms. Gee, as she was 


struggling to breathe and was rapidly declining. 


16. Records indicate this medication was not administered. 
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17. Witnesses indicate Ms. Oee was struggling and gasping for air as she was. dying. 


18. Three hours after Ativan and Morphine we,e ordered, Ms. Gee passed. She was 


pronounced dead at 12:47 AM on Deccmbef 30"', 2019. 


19. Based on my education, experience, and training, it ls my opinion to a reasonable degree 


of medicaJ certainty that employees acting within the course and scop~ of their 


employment at the Defendants' facility committed negligent acts which constitute a 


failure to comply with the appropriat.e standard of care b>"; 


a. Failing to properly implement a plan for end•of-life ~1,11fort and ~~ 


b. Failing to edininbster medication to facilitate comfort while Ms. Gee was dying; 


and 


c. Failing to assess Ms. Gee's alleged Morphine allergy to dotennine its utilty for 


pain or air hunger at end of lite. 


Sworn to anC, subscribed before me, 


this 1~ c1ay or .N,ybrtbel', 2022 


~i~ Hy ~Is~ 6cpre. •C/fff/eo~ 
Notuy Public for North Carolina 


BOBBE JO HAYDT 
NOTARYPUBUC 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) JN TIIE COURT OF COMMON PLEAS 
) 
) FOR Tl-TE FI.FTH JUDICIAL CIRCUIT 


Jennifer Murphy, a-9- Personal ) 
Representative of the Estate of PJ~yllis ) 
G~ ) 


Plaintifr, 


v. 


All Season's Hcalthcat'c, LLC, AJJ 
Seas,ons Healthcare, Inc., aud TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC f/k/a Amara Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defend_ ants. ) -----~---~----


Civil Action No.: 2023•CP"40-0308,6 


PROOJ\' OF SERVICE 


I, Elizabeth C. Moultrie, do hcn:by certify th.at on the 26th day of June 2023, I served 


upon Defendant ALL SEASONS HEAL TH.CARE, INC., a true and corr.ect copy of the 


SUMMONS & COMPLAlNT and Plaintifrs First Discovery Req,uests by Certified Mail, 


Re111rn Receipt Requested, Restricted D~livi.:ry to H. McCloy, as Registered Agent fo1· Service 


of Proc~ss for All Seasons Healthcare, INC., as evidenced by United States Postal Form 3811, 


postmarked 26 .June 2023, anti received in my office on 28 June 2.023, attached hereto and 


incorporated herein by reference. 


hmc 30, 2023 


Columbia; South Carolina. 


I 


ul:~~ 
Eiizabeth C" Mt)ultrie 


PLAINTIFF'S 
EXHIBIT 
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ELECTRONJCALL Y FILED - 2024 Mar 08 2:24 PM - RICHLAND - COMMON PLEAS - CASE#2023CP4003086 


ELECTRONlGALL Y FILED - 2023 Jun 30 10:37 AM - RICHLAND - COMMON PLEA$~ CASE#2023CP4003086 
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JOHN D. KAssnt 
Arro""'u• ,,1 r..,,,,, 
r1t.UJ;21..@tCAs~p.u,l,-u.c.oM 


THBlUlB, MCVEY 
.;\TTOllNF,Y ,cr· l..<w 
ntCVEY@KAISElLAl'V.<'.OM 


JAM1£. R. RUTKOSICI 


KASSEL _}, ~11 cVEY 


June 22, 2023 


IJJOLWnF.i Sm1.rr 
Posr Omc;., flox J 47(i 


CoU!MB\/1, SC ~~1,o'2 


TllL, 8uJ ·.> ~6-4:4i 
E\.X 803 -i515-.l9i"l 


WWW,K.15SEUA\f-C:QM 


VtA CERTIFIED MAIL - RETURN RECEIPT REQUESTED - RESTRICTED DELIVERY 
7022 2410 0001 309& 4865 


H. McCloy; as Re.gistered Agent for Service of Process 
for All Season' Healthcare, Inc.-
71-42 Woodrow Sl 
Imw, South Ca:rolinf), 29063 


Re: Jennifer Murphy, as Personal Representative of the Estate of Phyllis Gee, deceased 
v. All Season·'s Healthcare, LLC, ei al. 
CIA No.: 2023-CP-40-03086 


Dear Mr. McCloy: 


Enclosed herewith and served upon you as Registered Agent for Service of Process for AIL 
Seasons Healthcare, Inc.,_ is Plaintiffs' previoi1sly filed Notice of Intent to File Suit, Sununons and 
Complaint, and Expert Affidavit. 1 am also herewith serving upon you Plaintiffs- lnterrogatories to 
Dcfend&nts an,d Plaintiff's first Request to Produce. Please immediately forward the enclosed 
documents to your attorney and/or liability insurance ~~ier. 


Thank you for your attention. If you have any questions or concerns. please do not hesitate 
to contact your Hability carrier or attorney-. 


Yours truly, 


Elizabeth C. Moul_trie 
Senior Paralegal to John D. Kassel 
Theile B, Mc Vey and J a:mle Rae Rukoski 


ECM:bmh 


Enclosures 


cc: Jennifer Murphy (w/o enclosures) 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN THE COURT OF COMMON PLEAS 
). 
) FOR THE FlFfH JUDICIAL CIRCUIT 


Jennifer Murphy, a~ Personal ) 
Representative of the Estate of Phyllis ) 
Gee, ) 


.Plaintiff~ 


v. 


Ali Se.ason 's He!!llthcare, l,LC, All 
Sea!!lons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Mano.r, LLC f/k/a Amara Place at 
Columbia, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) --- -------------
TO TI-IE DEFENDANTS ABOVE-NAMED: 


Civil Action No.: 2022-CP-40-____ 


SUMMONS 
(Jury Trial Demanded) 


YOU ARE HEREBY SUMMONED and required to an$Wcr the complaint hc:rein, a copy 


of which is herewith served upon you, and to serve ll copy of your answer to this complaint upon 


the subscriber, at tb.c address shown below, within thirty (30) days after service hereof, exclusive 


of the day of such service, and if you fail to answer the complairtt, judgment by default wUI be 


rendered against you fur the relief demanded 1n the complaint. 


May 23rd, 2023 
Columbia, South Carolina. 


s/Jamie Rutkoski 
Jami a Rao Rutko:,ld (SC )lar No,: 1032 70) 
~kj@kassellaw.com 
Theile 13. Mc Vey (SC Bar No.: 16682) 
tme-vey@lls'~~Law,com 
John D. Kassel (SC Bar No.: 03286) 
jkassel@kassellaw.com 
KASSEL Mc VEY A UORNTIYS AT LAW 
1330 Laurel Street 
PostOfficeBox 1476 
Columbia, South C~rolina 29202 
803-256,4242 
80'.3-2·56-195:2 (Facsimile) 
Other email:. emoultrie@kassellaw.com 
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S'fATE OF SOUTH CAROLINA 


COUNTY OF RlClil,AND 


) IN THE COURT OF COMMON PLEAS 
} 
) FOR THE FIFTH JUDICIAL CIRCIDT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of .PbyUis ) 
Ge~ ) 


Plaintiff, 


v. 


All Seas.on '1 llealthcarc, LLC, All 
Seasoqs Healthcare, loc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Mauor, LLC f/k/a Amara Plac~ at 
Columbi111 


) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 


Defendants. ) ------=;;...._;;_===--~--


Plaintiff would respectfully show mat 


Civil Action No.: 2022-CP-40-____ 


Complaint 
(Ju·ry Trial Demanded) 


1) Jennifer Murphy is a citizen and res.ident of the State of South Carolina and a resident of 


the 9ounty of RichJaIJd. Jennifer Mi.1rpliy is the appointed Personal R~presentative of 


Phyllis dee. 


2) Phyllis Gee, decc~edj was a citizen and resident of the State of South Carolina and a 


resident of the county ofRicl)lartd at all times relevant to this action and up until the date 


of h~F death, 


3) Defendant TWG Polo Road d/b/a Amara. Place (Amara Place) is a business or corporation 


formerly incorporated in the state of South Carolina. At all timos relevant to this action, 


Amara Place provided care and residence to Ms. Gee within their facility tocated at 651 


Polo Roijd ·columbia, South Carolina 29223. 
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4) Defendant All 'Seasons Healthcare, LLC, Is a business or corporation incorporated in the 


state of South Caro.lina. At all times rolevnnt to this actiorl,. Defendant AH Season's 


I:Iealthcare. LLC, provided care to Ms. Gee at her residence in Columbia, South Caroltnll. 


5) Defendant All Seasons Healthcare, Inc., is a business or corporation fncorporatcd in the 


stare of South Carolina. At all times relevant to this action, Defendant All Season's 


Healthcare, LLC, provided care to Ms, Gee at. her residence in Columbia, South Carolina. 


6) Upon infom1Stio.n and belief; Ail Seasons Healthcare, Inc., and All Seasons Healthcare, 


LLC, a.re both entities working under the name of All Seasons Healthcare to provide 


hospice and palliative care to patients like Phyllis Gee. Thes.e entities togelher will be 


referred to as "All Seasons" throughout this pleading. 


7) On November 11, 2022, Plaintiff filed a Notice of Intent in Greenwood County (sec, 


EKhib[t l). All parties were properly served. 


8) Defend~ts were notified via certified mail of a scheduled mediation with mediator Robert 


McMahan. Mediation was held on AprH .201\ 2022, and neither defendant attended. Mr. 


McMahan filed his mediation- report on May 24th• 2023. (see, Exhibit 2) 


9) The Notice of Intent was errantly filed in Greenwood County. The proper venue fo.r this 


action is Richland County. 


Factual B11.ckground 


10) Ms. Gee wa-s a resident of Amara Place as a result of her advanced dementia. 


11) At least as early as July of 2019, Ms. Gee opted for hospis::o· care from providers at All 


Seasons Healthcare. 


I-2) Ms. Gee was regularly visited by Dr. Stanley McCloy and members of All Seasons' nursing 


staff between July ~Q December of 2019. 
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13) On July 25th, 2019, Dr. McC1oy noted Ms. Gee was suffering from stage 7C d~mentia. This 


is the last stage of dementia. Ms. Gee~ s henlth was declini_ng rapidly and she. had a palliative 


performance scale of 40%. This typically indicates a patient will die withln several months. 


14).Between July and December of2019, Ms. Gee's health continued to de.cline. 


15) On December 2811', 2019, Amara Place employee.,,; noted Ms. Gee sounded like she was 


trying to throw up after eating dinner and that Ms. Gee was shivering and clam.my. 


l 6) M:;. Gee had aspirated. Amara Place staff ooti.fied All Seasons of this development. 


l 7)The following day, on December 29th at 3:39 PM, Amara Place employees. noted Ms. Gee 


was gasping for air. Ai(lara PJijcc employees noted It sounded l_ike Ms. Gte was congested. 


Ail Seasons was notified. 


18) All Seasons nurses presented to Ms. Gee's residence and prescribed Atropine to decrease· 


secrctfons. 


19) At 7:J O PM, All Seasons staff presented to Ms. Gee's re:iidence to follow up with her status 


and ordered the staff at Arnara Placo to discharge all st~dio_g medications, to keep Ms. 


Gee propped up in the bed, and to keep Ms. Gee on oxygen support ~t all times. 


20) Ms. Gee's family and friends were with Ms. Gee and became cone-emed about Ms. Gee 


gasping for air and showing signs of strc!is. The family contacted All Sea~ons. 


21) At 9J9 PM, Dr. McCloy, an All Seasons physician, prescribed Ativan and Morphine. 


22) There is no medical note or record showing the administration of either Ativan or 


Morphine. 


23) For the-n·ext several hours, Ms. Gee suffered and gasped for air as she was dying. 


24) Ms. Gee was declared dead at 12:47 AM on tho morning ofDccember 30th, 2019. 
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25) Plaintiff's nursins palliative care physician expert has given an opinion Defendants were 


negligent in failing to provide proper end-of-life care to Phyllis Gee by: 


a. Failing to properly implement a plan for end~of~life comfort and care; 


b. f, ailing to administer medication to facilitate comfort while Ms! Gee was dying; 
and 


o-. Failing to assess M5. Gee,s alieged Morphine allergy to detennine its utility for 
pain or air hunger at end of life. 


26) Defendant was negligent, grossly negligent, lltld willful and wanton in breaching 


the standard of care as stated above causing Phyllis Gee to ex:ptrience utmecessary 


pafa and suffering while she was dying. Phyllis Gee's family experienced pain and 


suffering as they watched Ms, Gee die in pain, 


WHEREFORE, Plaindff prays for judgment in tbi_s matter in a sum sufficient to 


adequately compensate them, for their damages, for punitive damage:.;, for the costs of this 


action, and for. such other and further relief as the Court may deem just-and proper, 


{signature block oa following page} 
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May 23rd, 2023 


Columbia, South Carolina. 


Respectfully submitted 


.s/Jamie Rutkgski. 
Jamie Rae R11tkoski (SC Har. No.: 103270) 
jrutkoskJ@ka«..'lol law.com 
Theile B. Mc Vey (SC Bar N~).: 16682) 
tmcvey@kassellaw.com 
John D, Kasscil (SC Bar No.: 03286) 
jkasscl@kassellaw.com 
.KASSEL Mc VEY ATIORN,EYS AT LAW 
1330 Laurel Street 
Post Office Box 1476 
Columbia, South Carolina 29202 
803-256-4242 
8.03-256-1952 (Facsimile) 
Other email: emoultrie@kassellaw.com 
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STATE OF SOUTH CAROLINA 


cotJNTY OF GREENWOOD 


) IN THJCOURJ' OP COMMON PLEAS 
) 
) FOR THE EIGHTH JVDICIAL CIRCUIT 


Jeulfer Murphy, .. P~~.._a1 ) 
llepreratadve of the Estate or Phy.Ills ) 
G~ ) 


Plabtdff, 


v. 


All Susoa's Haltllcare, LLC, All 
Sasou Bealthcue, In~ and MW 
CJ-eek Maa«1 LL~ fnt/a Ablara 
Place, 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Carl Oray, MD, being duly sworn <h:poses and says: 


Affidavit of Cart Grey, MD 


1. f am a medical doctor li~ense<l in the states of New York and North Carolina specializios 


in Gerontology and-Geriatrics. I hold a 'ba.Qhclorts degMe of Sc;i~ioloay U'ODl West 


Virigina University which l rccciv~ in 2000. l a.lao obtained my med[cal dqp-ee from 


West Vtl'ginia University School of Medicine in 2004. i complete!d residency at the West 


Virginia University School of Medicine in Internal Medicine in 2009. l completed a 


fet10W5tup in Geriatric Medloine in 2010 and a fellowship in ijuspicc and P-alfiative 


Medicine in 20U at IC$hn School of Medicine at Mount Sinai in New York, New York. 


2. I mn board c«titied in Internal Medicine sia_ce 2011 with added q_~alifications·of Hospice• 


and Palliative Medicine since 2012 1111d Ocriatric Medicine sinte 2013. 


3, I cummtJ.y work u AA Aasociate :Prof~ In the Dcpertment of {nteroal Medtcino at 


Wake P'Ore$t Schoo[ of Medicine ond I a.m the Enterprise Director of' Hospice and 


PaUiltive Care at Atrium Health. "1d the Director of Pa.llintivc Care at Wake Porat 
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4. ·r have actual professional knowledge-and experi~nce in the area ofpatient care at end of 


life, specificnHr with regards to patients-admitted to hospice with advanced dementia 


preparing forend of life. 


5, Thr.ough my pro&ssfonal' trainins as set forth above, I run f1tmtliar with the npplicable 


standards of ~e for medical professionals in a hospice s~tting as lt pertain:; to end of life 


care and comfort measures. 


6. This a:ffida,vlt is fhade_putSuant to section t 5•36-i 00 of the 1976. South Cn.t:olfoa Code of 


laws which n:quires that this .affidavtt must specify at least one, negligent act or omission 


claimed to exist and the factual b!isis for ~ch claim based on.the available evidence at 


the thn~ of th, filing·ofihe affidavit. As. othqr information is provided lo me, r r~erva -
the right to review, and if11ecessary, change or further explain> any opinions l'Cndercd. 


7. the evidenc::e made. available tp me for ni.y re\liew prior ta making this affidavit facludes: 


a·, Amara Place 07-11-2019. to 121.8-2019 (0001-0063) 


b. All S~ns H!,althcar" 07~05-2019·to 12-27-l0.19 (0001--0088} 


8-. Phyllis Gee was a resident 11t Ama.ra Place {now known a_s Mill Crc:ek Manor) for several 


y~s due. to-her advanced dementia. While a resident of Am:tta Place, Ms. Occ·was 


treated by All S~on.s He1J}thc1lfo who provided-hospice and pall.i~tive car.e to Ms, Oee. as 


early as. Ju.ly of 2019. 


9, The purpos.e of hospice care rs· to provide- Qare and comfort to Ii p11tifflt who is 


approaohing-lhe .c:nd of Ure. This includes ~r~ to.optimize comfort u a pati~nt. is actively 


dying. 


to, The records nqte Ms. Gee may })ave b~ allergiQ·.fo mo~hitte. the records did not 


c,q>l.ain thi;. allorgy; or the 1;idt effects Ms., Gee suffered ·after morphine administration,. A 
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true morphine atle,gy is extremcly.me1 and is often inis~en for conun~:m side cffi:ct3 


s·uch as itching and naa$c:a. The records did not indica.te if morphine could ·be used at end 


of U.fe nor do the records indicate a plan for medicatlQI} use at end,.oflife i.f morphine 


could not be utilized. 


11. In July of 2019, hospice providers indicated Ms . . a~ was in st.age-7C:: dementia with 


dysphilgia.; which is the last stage. Qf dementia, and .her health w111 rapidly declining with 


a palliative perfonnance scale of 40%. For bpspice fhysicians, this mee.ns they sho,uld 


el!<pcct her to aspirate fmm dysphagia a.nd die-in the next few months .. This gave. them 


ample lime to pr~e a care plan nnd und~tand. any barriem 't0: carry· out this we plan 


at Amara place hfore ittook place. 


12. On December 28'~. 2019, providers at Amata Place in4rcated Ms. Qee-was. throwing up 


after dinner. They not~.she. was •~sniveril}g and clammy•· and •'making a sound H~c she 


was going to 'vomit." As a result,, All Seasoos Heal lhcare was notified. 


13. On Oecember291h, 20.19, at 3:39 PM,.,mploye=i of Aml!l'B- Place belicvc;id ~s: bee to be 


vomiting·and gasping for air, A.if Seasons Healthcare was notified. 


14. Records i~iC!l:ted a provider from All Seasons H~th~ iutived:at A:ma.m Place at 1~10 


PM ·&11d provbied m~ication J~x-.im uttcmip·t to cJear·up secretions, el(I)l$ted Ms. O~ 


should lle kept Ot\ ~~ygen.$uppoq. a~Kto~d~c:d Amara. Place employees Ip discharge any 
:' - ••.• . . . : -• ~. -. 


other mctficatiOIUI. . '.. . -' • 


•• •I 


15. At-9:~9 PM{ recQnis"ind'i~,iJe ~Debrai},,and;•iatict' from All Scasons,spoke with tbll 


ho:spJce physician who pmi'cribed AtiVan and-Morphine for-Ms. Gee, as she was, 


struggling to breathe,and was rapidly declining. 


1·6, Records-indicate this tnedic.ad9n was not administered. 
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t 7. Wirn~ indicate Ms, Gi:e was struggling and gnspi_ng for air as she w11s dying, 


18. Three hows after A tivan and Morphine were ord~red, Ms. Gee passed. She was­


pronounced dead at 12:47 AM on Oecembet' 301h, 2019. 


19. Based on my educarion1 experienco, o.nd trainiog1 it is my opinion to ti ten&onable degree 


of medical certainty ~t employees acting wirhin the ~ourse and sc:ope df their 


employment at the Def end ants' racility committed nesligent acts which constitute o 


failure to comply with the appropriate startdord of cue by: 


11. Failing to properly implement II plan far end-ofAlife comfurt and cari;; 


b. Failing to ndminister medicatioJJ to faciJitate comfort whil.e Ms. Gee was dying; 


and 


c.. Fitliing to assess- Ms. Gee's alleged Morphine allergy to determine its utilty for 


pain or air hunger nt end of life. 


Swom to and subsmibed before me, 


1~ . 
this_. - · day·of -Nov~~. 2022 


~~t/rt/~ 
Notary·Pul>li"c for North Carolina 


80BBIE JO-HA'im • 
NOTAAY PUBLIC 
For.yt, Col!nlt 
~criaClnilht • 
~ lbp,M· U 1,f ,zo~ 
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STATE OF SOUTH CAROLINA 


COUNTY OF GREENWOOD 


) 1N THE COURT OF COMMON PLEAS 
) 
) FOR THE EIGHTH JUDICJA.L CIRCUIT 


Jennlf~r Murphy, as Personal ) 
R•presentative of the Estate of Pbyllfs _) 
G• ) 


V, 


AU Se•son's Healthcare, LLC, AD 
Seasons Healt:lu:arc, Inc"I •qd Mill 
Creek Manor, LLC. f/k/a Amara 
Place, 


). 
) 
) 
) 
) 
) 
) 
) 
) 


Civil Action No.: 2022•N140-


Notice of Intent t.o File Suit 


Carl Gray, MD, being duly sworn deposes and say.s: 


I. lam a medical doctor licensed in the states of New York and North Carolin.a specializing 


in Qc,rontology and Geriatrics. l hold a bachcilor's degree of ScienceJBiology from West 


Virigina Unh,ersity which l received in 2000. l aJso obtained my medical degrl'lfl from 


Wes.t Virginia University Sohool .of Mediclne in 2004. I completed residency at the West 


Virginia University School of Medicine-in Internal. Medioine in 2009. l ~mpleted a 


fellowsllip in Geriatric Medicine in 20 IO and a fellowship in Hospice 1111d Palliative 


Medicine in 2011 -at Icahn School of Medi.cine at Mount Sinai .in New York, New York. 


2- l IUll bomd. certified in Internal Medicine since 2.01 I with added qualifications of Hospice 


mid Palliative Medicine since 2012 and .Geriatric Medicine since 2013. 


3. l currently work as an A!isociate Pro'fesS'Or in the. Departmc;nt of Internal Medicine at 


Wake Fore!lt School of Medicine and l am the Enterprise Director of Hospice and 


Palliative Care at Atrium H~aJth, ~d the Director of Palliative Car~ at Wake Forest 


Baptist. 
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4. I have actual professional knowledge and exp.erience in the area of patient carti at end of 


lifo, spc1:ific11.tly with regard$ to patients admitted to huspice- with advanced dementia 


preparing for end of life. 


S. Through my professional training as set forth above, I am familiar with the applicnblc 


stando.rds of care for medical professionals in a. hospice setting as it pertains to end of life 


care and comfort measures. 


6. This affidavit is made pursuant to section 15~36• l 00 of the l976 South Carolina Code nf 


laws which requires that this affidavit must specify at least one negliaent act or omission 


claimed to exist and the fnctual basis for each claim based on the available evidence tit 


t~e time ·of the filjng ofihe affidavit. As o~r iQfonnation is provided to me, I reserve 


the right to review, and if necessary, change or further explain, any opinions rendered. 


7. The evidence made. available to me· for my review prior to milki11g this affidavit inclµdcs: 


a. Amara Place 07-11-2019 to 1218-2019 (000)"0063) 


b, All Seasons Healthcare 07~05~2019 to 12•27·2019 (0001~0088) 


8. Phyllis Gee wns a resident at Amara Place (now known as Mill Crcelc Manot) for several 


years due to her advanced dementia. While a resident of Amara Place; Ms. Gee was 


treated by All sea.~ons Healthcare who provided hospice and pallie.tive care to M!, Gee.as 


early BS July of2019. 


9. Tile purpose ofhQspice care is to provide car.e and comfort to a patient who is 


approaching the end of life. This include, care to optimim comfort as a patient is actively 


dying. 


l 0. The records note Ms. Gee may have been allergic to morphine. The x:ecords did not 


explnin the allergy, or the side effects Ms. Gee suffered after morphine administration. A 
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true morphine allergy is extremely rare1 and "is often mistaken for common side effects 


such as itching and nausea. The records did not indicate if morphine could be used at end 


of life nor do the records indicate a plan for medication use et end of life if morphine 


could not be utilized. 


I 1. In July of 2019, hospice providers indicated Ms. Gee was in stage 7C dementia with 


dyspbagia, which is the last staKe of dementia. .and her health was rapidly declining with 


a palliative pcrfonnance scale of 40%. For hospice physicjans, this means they should 


expect her to aspirate frotn dysphagia and die in the next few months. This gave them 


ample time to prepa.-e a care plan and understand 1111y barriers to carry out this care plan 


at Amara place before it took place. 


12. On December 28111
1 20 l9, providers at Amara Place indicated Ms. Gee was throwing up 


after dinner. They noted she was "shivering and clantmy'' a.od "making a sound like she 


was aoing to vomit." As a result, All Seasons Healtheate was notified. 


13. On December 2gih, 2019, at 3:39 PM, employ~ of Amara Place believed Ms. Oee to be 


vomiting and gasping for air. All Seasons Healthcare was notified. 


14. Records indicated a provider from All Seasons Health~ arrived at-Amara Place at 7:10 


PM and provided medication in an attempt to clear up secretions, explained Ms. Gee 


should be kept OJ\ o~y~eo suppo.rt_.,~d ofd~c;d Amara Pince employees to discharge any 
• 1 . • . • ' 


other meqications. . , · 


15. At ·9:39 P~ records indicate:'tDebra•i ani"Katie'' from All Seasons spoke with the 


hospice physician who prescribed Ativa.n and Morphine for Ms. Gee, llS she was 


struggling to breathe-Md was rapidly dec(inins, 


16. ~ecords indicate this medication was not adntinistc:red. 
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l 


l 7, Witnesses i11dicatc Ms. Geo was stroggling and gasping for air a.'i she was dying. 


18. Three hours after Ativa.n and Morphine were ordered, Ms. Ge,e passed. She was 


pronounced dead at 12:47 AM on December 301\ 2019. 


19. Based on my .ooucation, experience, and training, it is my opinion to a reasonable degree 


of medical certainty that employees acting within the course and scope of their 


emplo:yynent at the Defendants~ tiiciUty committed negligent acts which constih.lte a 


failure to comply with tho appropriate standnrd of care by: 


a. Failing to properly irnp.le.tnent a plan fon:nd-o-f-life comfort and care; 


b. Failing to administer medication to facilitate comf~rt while Ms. Gee was dying; 


and 


c. Faili_ng to assess Ms .. Gee's .alleged Morphine allergy to determine its .wilty for 


pai~ or air hunger at end of life. 


Swom to nnd subscribed befor.c me, 


t"-
truslday of November, 2022 


'tittft ~•!-+[ .. ~ 
Notary Public for North Carolim1. 


80881£ JO HAYDT 
NOTARY PUB4..IC 


Fort,ylh County 
NorttCaralnat 


~ ~ " .... @~ 
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STATE OF S,OUTH CAROLINA 


COUNTY OF IUCHLA.ND 


J,enmfex•Mu:rphy, as Personal 
Representative of the Estate of Phyllis 
Gee, 


Plaintiff~ 


v. 


All Season,s Healtlu:o,f'e, LLC1 All 
Seascms Healthcare, Inc., andTWG 
Polo ,Road, LLC d/b1a Mill Creek 
Manor, LLC ftk/a,Amara Place,at 
Columbia, 


) IN THE COURT OF COMMON PLEAS 
) 
) Ji'OR 'tflEJt'lF'fH J~])JCJAL CIRCUff 


) Civii Ai:;tion No.:, 2023,CP~40-03086 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


PLAINTIFF'S FIRST INTERROGATORIES 
TO DEFENDANTS 


_______ D~.!!!!.s~»~ts~ .. --~--) 


TO: DElrnNDANTS AND THEIR ATTORNEYS: 


Pursuant to Rule 3 3 .of the S(1urh Carolina Rules of Civil Pmeeduni, Plaintiffs requ.estll that 


theUefendan:tanswetthe followin$lnterrogatories and that a copy of your answers be setved upon 


the undeuigned VJilhin forty~frve (45) days of scrv.ice,to you at the offices ofKass1tl McVey, Post 


Office Box 1416, 'Cohlmbia, South Carolina 29202, Aft~r so answerln~ the following 


Tnteuogatories, ~hm:ild.furthet info~ation called for co!lle to Defendants' knowled~e, D.efenuants 


are reqttfred to 11.ro111ptly tramsmit~~uch fofonnation by supplem~nt.al an~-;,yurs-to the InterrogatQries, 


to the undersigned attorneys in at:cordance with.Rufe 26 of the South Ca1·0./ina Rules qf Civil. 


Prqcedure. 


INTEAAOG{\T0RIES 


l . Give tµe names and addresses of persons known to the 'Defendants. or their counsel 


to be witnesses concernm.g the facts of the ca,se l}Ild 111,cli,;;at~ whether or not written or recmdcd 
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statements have been hi.ken from the witnesses and, if so, indici1te who bas· possession of such 


statemertts. 


2. Set forth a list of phot6graphs, pl!\ts, ·sketches, or other prep,ar-ed documenLs in 


possession. of the Defendants of the Defendants· attorneys that relate to the claim in this case. 


3. Set torth the names arid addresses of an insurance companies whicl1 have liability 


insurmce coverage.relating to the claim-and set forth t.he nurnbets of lhe policies involve.d 11.nd the 


amount oflfability covecage pn;,vided in each policy, 


4. List the mi.mes and addte_sses of any expert witnesses whom the Defendruits propose 


to use. a.OJ a witness at th~ trial of the case. For each expert, please list: 


a. The Stlbjectmatt.er or area in, which such person i's to testify; 


b. The s.ubstailce of the fact:s and opitlions in which such_persoll is. to 
testify; 


C. A stlIIllllazy of the grounds .Qr basis for each opinion and fact; and, 


cl. A 1ist of books, treatfae~, artieleii and .other works which such pei;sQn 
regards as authoritativ~ on the. subje<;:t mattpr on whidi (~)he is e~ei;ted·to 
testify. 


5. For each_ person known to the Defendants or thefr counsel to be a witness 


concerning the· facts of tQe case:, set forth either, a summary suffieieht to. inform Plaintiffs of 


imJ,10:rtant facts known to oc observed by such witness, or pro Vi de a copy ofany wr-itten or recorv..ed 


statemc,nts taken from s_uch w.it;n,C!,SeS. 


6. identify a:ny and all internal personnel files, disciplin«ry files, reports or incid¢nt 


reports rel~tedfo any-way to Phyllis Gee including; but not limlted to, the im~idents set forth tn 'the 


Coto,plaint. 


7; Identify each legal action or claim (court, attorneys' names, number, state or 


federal), in -which any of th~ Defendants' has been ·a. party or .had. a dairb ·roa.dc against them s.nd 


_Pa~e2 of6 
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the disposltiou of such legal action or claim in which it was al1eged that a patient in your care was 


injured or died wrfhout receiving properly prescribed roedicutions durinKthe last ftve-(5) yeai-s. 


~- Identify by name and cmp'Joyrnent title/position/status of each en1ployec who was 


caring for o.r supervising Phyllis Gee ftom December 28, 201.9 tbtough December 30, 2019, wrule 


a patient at your fadlity or In your care. 


9. Idemify fbe section OJ: unit of Defendant's facility -where: Ms. Gee was placed. during 


hr;:r stay lrt your iacilit-y or in your care frorn July 2019 through De.cem.ber JO., 2019. 


l 0. Identify" the m.unbcr of patient_s admitted in the .s.ectiorl er. u:riit where Ms. Gee was 


a l'atf e.ilt.i'n December 20.19. 


11. Identify the tlumber of_patients in hosp.ice care iny.our facility or in-your care from 


July 2019through_Decornber 30, 2019. 


f:2 . Does your facUity utilize ,an acuity-based staffing model to facilitate the eva.luation 


and care of residents. If so, identify the acuity levels of each patient in the unit or sect.ion. where 


Ms. Gee Wi;lS·assign!ld whllc a resi~ent at your faci"(it:y. 


13. For each sliiftfrornDecem.ber 2&, 2019, traough December JO, 2or9, 'ideJ1tify each 


tndividual who was working in the section or unit where Ms. Gee was a.dmittcd, listhrg the name, 


e4dt~ss, job title, duties, ·ccrli.ficaUu.11 or degree of each. 


14. For each shj:ft front Dccemb,r 28, 1019, through Dece·mber 30, '2019, identify by 


'name, address a,nd pos_i:tiQtt: l<Jr title, th~ Sl!pervisocy staff i.u the unit or section where. Ms. Gee,was 


15. Identify by name and .address aud title, the durr.ent director ~,f nJ.Jrsing of each 


Defend~t, 


16. Identify by ~arne. and adcire~s, th.e cnrre.ot AdminiWator-of each Defendant. 


Page.3 of 6. 
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17. Identify by nan.re and address and title, the person or persons most knowledgeable 


about an.y and all individunlized care, plans adopted fo.t Ms. Gee while-at your facility. 


18. Identify by name and.iiddr.cs::; and title the per.son or persons most k.nowlcdgea.blc 


a.bout ttainiag, with specific regard to the proper acfmfoislratio.n of physician~prescribetl 


medjcation-s. 


19. 1dentify t.!ie namQi;, addre$~Cs and ti~l~s of any Md ~II auditor&:, companies, or 


perso1JH hired to review and/or audit practices, procedures and patier\t safety at your facility for the 


last five (.5) year,s-. 


20. Provide the net worth of each Defendant. 


21. Identify each policy and procedure in effect in Decerriber 2019 regarding tti.e proper 


rnpthod for adm.inisteriog ptl.ysician-_prescribed me~icatfons. 


22. Identify by name µnd .addi;ess each e.ni-ity· to Wpich you reported the. failure to 


administer medications to Ms. ·Gee at the time of .her death·. 


23~ Identify by name, address, and title the individual($) who saw Ms. Ge..e, entered Ms. 


Oee;s i:crom, evritu·a.-wd or ptpvi..ded care to Mi'. Gee between Midnight on Deoettiber 27, 2919 


through too AM on Dt:cc:m):,er JO, 2019, 


?.4. Did the Defendants have~ plii11 for en(j ofli(e comfort and cartJ !or Mi;. G~e'? Ifso, 


please· describ.e. 


'l-5. Did _Ms. Qcc rt;c¢.iVe the end-of-life comfort medication on December 2-9ih and 


December 301t1? If so, v~fho (gf;lVi;: the medication, what mi=dtcation was, gi-ve.n, and wtien was the 


medication given? 


2S. If end oflife ~omfort mcclicalion was g.gt gjvcIJ,.pl~ase state why not. 
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27. 


of2019? 


Who was the hospice tH1rs1: on call to care for M$, Gee on December 29th a11d 30th 


28. !Qentify by name and address the individual(s) who held owtiership i:.nterests in 


2019 and eun¢ntly in lhe following entities: 


a. All Season's Healthoan.:·, tLC; 


b. AJl Sca.so,ns Healthcare, Inc.; 


c. TWG Polo Road, LLC; 


ii. Mill Cri.Jek Manor, LLC; 


e. Amara Place· at· Colwnbii.i. 


29. Describe. the business pw:pose .and mission .in 2019 and currently of the foliowinjj 


entit,ies: 


a. All Season's Healthcare, LLC~ 


b, All Seasons' Healthcare, Jnc.: 


c. 


d. 


e. 


J\VG Po).o Roacl, LLC~ 


Mill Creek Manor, LLC; 


Arnara Pineo at Columbia. 


.Jamie Ra£.Ru : ski (SC Bar 103 27OJ 
:·rutkoski w a,i; 'elluw,c m 
Theile B. Mc Vey {SC Bar No,: 1668.2) 
tmcve~@1kasselh1w.com 
Johtl'D. Kas$d (SC'Bar No.: 03286) 
i1$a1i§el@.gssella-~;-coJ'.n 
KASSELM.cVF,Y,ATTORNEYSATLAW 
U.30 Laurel Street 
P-Q5' •0ffi~ :Box: 1416. 
Columbia1 South Cawliri.a 29202 
803-256-4242 
803~2:5'6-;195'2 (f a.¢simil~) 
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Atto.meys. for Plaintiffs 


Ju.ue 21, 2023 


Columbia, South Carolina. 
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STA'fE OF S()UTHCAROLlNA 


COUNTY OF' IUCHLAND 


Jennifer Murphy, as Personal 
Representati.ve of the Estate of Phyllis 
Geer 


,Plaintiff, 


y. 


All S·eason;s Healthcare, LLC, AU 
Seasons Healthcare, Inc., and TW.G 
Polo Road, LLC d,'b/a. Mill Creek 
Manor, LLC f/k/a Amara Place a-t 
Columbia, 


) IN THE COURT OF COMi\fON PLEA$ 
) 
) FOR THE FIFTH JUDICIAL ClRCTJIT 


) Civil Action No.: 2023-CP-40-03086 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


PLAINTIFF'S ll'IRST :REQOtST TO 
PRODUCE TO DEFENllANTS 


______ D_e_fe_n_d __ e_n_ts __ , _____ } 


TO: DEFENDANT$ AND THEIR ATTORNEYS: 


Pursuant to Rule 34 of the South. Catolina Rule.s of Civil .l;'roc~rc P.Iaintiff , by and 


through_ h~r LJ.ndersign~d counsel, ne.reby requests. t.hnt you produce and _permit the undersigned, or 


someoneaoting oric their behalf,. to f.nspeor a:nd/or ct>py the-followi:og docunients, materials and/o.t 


products at issue within forty-fo1e (45) days after the service of this request. This .request .shall be 


deen").eQ contim1ing and to requ.ire gupplcmental responses if Defendants obtain ft1rther documents 


fJ'r materials bt;tween ·the time: n.f produ~tiun 8.(ld the time or trial, 


l>OCUMEJ:'iT 


"DOCUMENT" shall ll,lean any arid all docume,nts .pf any kind or nature whatsoever, 


whe.ther cypemitten, handwritte;n,. piinted, videot<1,ped and/or audip taped, whether 


di_g_itaUy/electrqnicaHy stored or otherwise. 


•~DOCUMENT" :;hll.11 ihcfad~, buJ nQt-be limited to, -any and all books, transcripts, records, 


.medical records, afficfes,joumals, treatises, letters, ·photographs, platS~sk~tches, ~aphs, gr.iphlts, 


m 
r 
m 
0 
-i 
:;o 
0 z 
0 
)> 
r 
~ 
::!:! 
r 
m 
0 


N 
0 
I\J 
+>-
s: 
ti) ..., 
0 
(X) 


N 
N 
~ 


"1J 
s: 
::0 
0 
I 


£: z 
0 


0 
0 
s: 
~ 
0 z 
""O r­m 
)> 
Cl) 


0 
)> 
Cl) 


ij 
f\.) 
0 
N 
c,:, 
0 
"1J 
+>-
0 
0 c,:, 
0 
0, 
0) 


ROA 247







charts, databases, data, telepi).one messages.,. telephone message pads, Cll)..~ils, and/or anr and all 


material substances upon which there is a representation of thoqght:J by means bf some matk br 


!'iymbof (to include the meaning of such mark. ot symbol,.if not generally .know1t1 to a laype{.Sdn). 


''DOCUMENt'' shall include the original as well as an.y·variations from theo.rigin(!.l, such 


as copies upon whiuh notes, diagrams,_ sketches, l)t 0U1er renderings or writings have been:pfaced. 


REQUF~T TO PRO,DTICE 


L Please produce all documents iderttificd in y our rBSponses to Plaintiff's 


Inten:ogatories or used ~o fonn your Att5wers to In~errogatorics. 


:L Except as already identified in rcwonse t9 l{equ~st .number t, produ_cc: all, 


photographs, plats. sketches, and recordings whether w.ritten, videotaped, atJdio taped, digital, 


computerized or electron;ic that ~elate to any claims. or defenses in tb,is cast;. 


3. Produce, aU documents conrainjng or telating1 in any way, to written or recorded 


sMements that have been taken from ally person pertaining to any claims.or defenses in this citse-


4., .Prnduce all do.cumcnts and/or .exhibits yo,1 iotend to use at the trial oft:hi.s case. 


S. .Prbduc.c; any anc:l all.res1.1.mes/c11rr;c,~fum viraes for each exp~rt who.will testify at 


trial. 


6. Prnduce aU document~. pholograph~ or oilier t.angi'l,le things· supplied tp ·or rcUed 


·upon by any expert who is eii:pected to testify at trial. 


7. Produce any notes, reports, _photographs, documents, 0r cor:rewondence made by 


any exp·¥rt-Wi:tness whom the Defendant expect~ to c~U at trfa-J. 


8, Produce the complete ch.art of Phyllis Gee :in-cludjng,. but not lim.i'ted. to, ntedical 


records. hospltal. recor~. c9nsul~) ph~t'!foil!.f1s·1 orders, prngress notes .. nurses' notes,. lab. reports1 


iN8.YS (on dts~), phannacy (Ccords, admi5sfon anddlacl1.<)l'ge StliliitJ.aries, h<;>spice .µotes, meditation 
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re.cords, and an itemized-statement of·account (for services provid.ed to Ms. Gee while in your care 


or ln your facility July t, 2019, th.rough December 30, 2019. 


9. Produce copies of any acid all policies and procedures mantials .tcgatding lh~ proper 


met_hod(s) ofadntinistel'ing mcdkatiuos orde,red by a patient's pbysician in Decer:n,ber 2019. 


I 0. Prnduce an_y a11d all doc;urncnts :..huwiog the n1J..rl\ber of residents !Uld their 


diagnosi~, dependency or disability needs_. residing in the section or unit of yoµr facility where Ms. 


Gee wa-s admitted during the December 2019 time. period,. Plaintiff tJ.ndcmtand:s that Defonda,1ts 


will redact residcntname,s. anc;l/or other identffyirig infunnati.on. 


11. Produce 11nd iul docun:1ents sho1,Ving the staffing levels for each shift and the staff 


to residetittpatientratio for eaoh shift for the unit where Ms. Gee was a resident r11December2019. 


12, Produce job descriptions for.nurs~, bolb RNs and LPNs, certified nursing assistants 


and aids working in your facility in December i 029. 


13. Produce doc.tUnents .showirtg. yom net worth. 


14, Produce any· and aH .infom1ation ·pertairriug tti any a11d aU complaints, to any agency, 


against ybut· facility, correspondence, it1t~~l memoranch.un, incident reports, South Carolirt!:\ 


Stale Cou;rt Complaints or Federal Ctiurl Complaints or·otl:icr instance in which any patient went 


improperly medicated or not me.dic;atc:d at all at the defend11I1t's facility or undet ytmr hQspfce care 


during tho last flve (~) ye~s. 


i.s. P~oduce a copy of each "inspection b.y S.G DHEC and/or- any otb'.er investigative 


body that have performed inspections ofyourfaci-lity or of y.our hospice:pro1i,r.ram fvr the la_st.fivi;, 


(5) years. 
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Produce a copy of any and all witness statements relating to the December 2019 


incident when Ms. Gee went uruuedicated despiL!:l h~r physician's orders to provide prescript 


medication.. 


I 7. Prodµ1;;e any and all incident ri:ports tef(arding Ms. Gee while in your care. 


18. Prod.uce the p.ersol'Ul:el file .of the rtui'ses caring for Ms1 Gee Qn J)eccmbcr 29th and 


30th of2019. This would include the nurses employed by the facility alld the nurses employed by 


the hospice· company. 


June2l, 2023 


Colurribiu, ·South Carolirut. 


i"- ; ---\ I 
{ \ : .J.---- __ .,., 
l 11· \\ . / j ~ 


----"~ ·"d;:;H-~ 


Jamie Rae ~u'tkoski (SC Rax 1 03270) 
j,nrtkoskicatka~se·1 raw .cl)m. 
Toelle B. McV~ (SC Bar No.; 166&2~ 
trncvey@kasseUaw.com 
John D; Kft-~el (SC Bw No.: 03286) 
jkassel@!(assellaw,co-m 
KASSEL MCVEY ATTORNEYS-AT LAW 
133-0 Lau.ref Street 
Post O(fice Box .147fr 
Columbia, So1,2th CZ!rolina 29102-14 76 
803-256-4242 
801~256-1952 (f aesi,mile) 
Otl:ier email: emouttt;ie(a1kl!&ellaw.coln 


ATTORNEYS FOR PLAINTln 
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Elizabeth Moultrie 


From: 
Sent: 
TC>: 
Subject: 


Good Afternoon• 


H Mccloy <hmcc/oy@alls.easonshealthsc.com> 
Tuesday, July 25. Z023 5:37 PM 
Jamie Rutkoski; John Kassel; EHzabeth Moultrie 
Extension Requested 


Upon receipt Of do.cumentatior, (6/2023), our insurance carrier of record at time of coverage was 
notified-.This afternoon at approximately 4:45pm we received a phone oall in the office notifylng us they 
are denying coverage for this claim. By my calcu.Lations, our answer is due tomorrow, We are requesting_ 
a 30~day elCtension. 
All Seasons disagrees with denial of coverage, however. All Seasons will need a 30 day extension to 
retain an attorney to handle this matter. 


H.McClay 


Chief Executive Officer 


All Seasons Healthcare 


7142 Woodrow Street 


Irmo, So.uth Carolina 29063 


(803) 602-0300 


PLAINTI F'S 
EXHIBIT 
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ST ATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal Representative 
of the Estate of Phyllis Gee, 


Plaintiff, 


V. 


All Season's Healthcare, LLC, All Seasons 
Healthcare, lnc., and TWG Polo Road, LLC 
d/b/a Mill Creek Manor, LLC f/k/a Amara 
Place at Columbia, 


Defendants. 


) 
) 
) 


) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


IN THE COURT OF COMMON PLEAS 


CIA NO.: 2023-CP-40-03086 


ORDER GRANTlNG 
MOTION FOR SUMMARY .JUDGMENT 


ON BEHALF OF THE DEFENDANT, 
ALL SEASONS HEALTHCARR, INC. 


This matter comes hefore the Court on April 17, 2024, on Defendant All Season>s 


Healthcare, Inc. 's Motion f<Jr Summary Judh,1ment and Motion lo Dismiss, filed March 12, 2024, 


pursuant to Rules 3, 4, 5 and 12(b)(l), 12(b)(2), 12(b)(4), 12(b)(5), 1.2(b)(6) an<l 56 ol' the South 


Carolina Rules of Civil Procedure, and S.C. Code §15-79-125 and §15~36-100. The grounds for 


sai<l Motion are that Defendant All Season's Healthcare, lnc. was not properly served with the 


Notice oflntent Lo File Suit or Sun1111ons and Complaint pursuant to Rule 3 SCRCP, that there was 


improper service pursuant to Rule 4 SCRCP and that if this action were properly served, it is barred 


by the statute of limitations. 


The pleadings, documents , and affidavits filed in lhis matter establish lhe following 


uncontested facts: All Seasons Healthcare, Inc., is a South Carolina co11Joration with its principal 


place or business in Irmo, South Carolina, which is in Lexington County. lt provides nursing 


hospice care services to patients who have heen deerned appropriate for end-of-lifo hospice care. 
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Its employees work at various healthcare facilities and also serve clients/patients at their home. It 


is not an employee or agenl of Co~Defendant Amara Place but did provide hospice care to patients 


there. 


At all timcs1 Heather McCloy was registered agent for All Seasons Heallhcare, Inc. 


Phyllis Gee had been diagnosed wilh ]ale onset Al:1,heirner'!-i disease and was a resident at 


Amara Place. In September 2018, Ms. Gee and her family elected hospice care and agreed to be 


administered pain medication and requested a DNR (Do Not Resuscitate). All Seasons Hospice 


nurses do not carry pain medications or schedule drugs, as those wetc kept in the Amara Place 


under control of their staff. 


In the afternoon of December 29, 2019, the hospice nurse for All Seasons Healthcare, Inc., 


advised Amara Place to administer Ativan to help alleviate the patient's anxiety. The frlmily called 


the hospice nurse at 11 :42 p.m., stating the patienf s condition was not relieved and the hospice 


nurse returned to the facility approximately at 12: 15 a.m. The nurse arrived, questioned the med 


tech if the patient received any medication since she Jen, and the med tech stated that the patient 


had not. She requested that the Amara Place med tech administer medications, but they refused. 


Plaintiff's decedent passed away on December 30, 2019, less than thirty minutes afler the hospice 


nurse uni ved. 


Plaintiff filed a Notice ofintent to file Suit on November 11 , 2022, in Greenwood County. 


None tif the partie:-; are domiciled in Greenwood County, and Defendant adminislered no care to 


the Decedent in Greenwood County. Plaintiff attempted to serve Defendant with the Notice of 


Intent on December 16, 2022, but the certified mail receipt shows that delivery was not restricted 


to the addressee and was instead ostensibly received by someone who signed "All Seasons" on the 


return receipt. 
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Pla1ntiff then sought to move their own action to Richland County on or about June 6, 


2023 . On or about June 12, 2023, the "Notice oflntent" action was initiated in Richland County 


under a new case number; three years and 164 days after the death of the Decedent. Plainli If then 


filed the Summons and Complaint on June 13, 2023, and attempted to serve Defendant on June 


26, 2023. The return receipt was not signed by registered agent I-I. McCloy. 


DISCUSS.ION 


Plaintiff failed Lo serve Co111plainl as required hy Ruic 4(d)(8) of the South Carolina Rules 


of Civil Procedure. Proper service by certified mail under SCRCP Rule 4(d)(8) is effected when 


Plain ti ff serves process "by registered or cc1tificd mail, return receipt requested and deli very 


restricted to the addressee." Rule 4(d)(8) SCRCP. Service by mail is defective where either an 


unauthorized person signed the receipt or if delivery wa'> not restdcted to the addressee. Langley 


v. Graham, 322 S.C. 428, 431, 472 S.E.2d 259, 261 (Ct. App. 1996). The burden or showing 


compliance is upon the party asserting proper service. Roche v. Young Brothers, Inc., ofFlorenc:e, 


318 S.C. 207,456 S.E.2d 897 (1995). 


In Zanin v. Carolina Specialty Producls, Inc:., the Court of Common Pleas in Charleston 


County addressed a very similar situation. In Z,min, the plaintiff attempte<l service by mail upon 


defendant ABP. 'Lanin v. Carolina Specialty Products, Inc, 2012WL9490703 (Civil Action No. 


201 0-CP-10-01515 in Charleston County Ct. of Common Pleas). The plaintiffs ce1tified mailing 


was addressed to ABP's owner Scott Amaral, hut the mailing was not restricted to the addressee 


and the return receipt was signed by a "D. Reilly.': Id at 1. 


The Court in Zanin ntled that the plaintiff's attempt to serve the defendant pursuant to Rule 


4(d)(8), which requires service by certified mail be done with return receipt requested and delivery 


restricted to the addressee, was defective. Id at 2. The plaintiff did not comply with the plain 
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meaning of Rule 4(d)(8) which firmly requires restricted delivery to the addressee only. Td. The 


Court granted defendant ARP's Motjon for Summary .Judgment because the pla1ntiff's attempt at 


service by mail, in which an unauthorized person signed the receipt and delivery not restricted to 


the addres!'.iee, was def"ective and lherel'ore the Cmu-t had no personal jurisdiction over AI3P. 


The present case is nearly identical to Zanin. Here, Plaintiff's filed Proof ol' Service for the 


Notice or Intent for the Greenwood County case dated December 16, 2022, contains a scan of' a 


return receipt addressed to "H. McCloy, as Registered Agent for Service of Process for All Seasons 


Healthcare, lnc." This return receipt, though marked for restricted delivery, is clearly nol marked 


li.ir restricted delivery to the addressee as required by Ruic 4(d)(8) as shown by the top right 


checkboxes on the return receipt. Plaintiff made this same error in their attempt to serve the 


Richland County Summons a11d Complaint on the return receipt dated June 26, 2023, where the 


delivery was not restricted to the addressee. Tho affidavit of Elizabeth C. Moultrie confirms that 


counsel lbr Plaintiff did not restrid deli very to the addressee only. 


Further, Defendant's registered agent Heather McCloy did not sign the return receipt, and 


Defendant does not know who signed the return receipts. The signature hlock only reads "ALL 


SEASONS." This occurred because Plaintiff did not serve either the Notice of Intent or lhe 


Summons and Complaint as rcy_uired by Ruic 4 and Lan~ley; as a result, Defendant was never 


properly put on notice of Plaintiffs claims. The goal or Rules 3 and 4 orthc South Carolina Rules 


of Civil Procedure, and service of process rules in general, is Lo reqllire the plaintiff to provide 


sul'lieient notice to the defendant of what their claims are and the basis for those claims. Here, 


Plaintiff's failure to adhere to SCRCP Rule 4(d)(8) thwarted this goal, and Defendant would now 


suffer prejudice in having to defend claims served out or Lime due to Plaintiff's own error. 


lhe Notice of Intent to File Suit must be served upon all named defendants in accordance 
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with the service rules for a summons and compluint outlined in the South Carolina Rules of Civil 


Procedure. S.C. Cotle § l 5-79- I 25(a). If a Summons and Complaint are not served within the 


statute oflimitations, actual service must be accomplished no later than l 20 days after filing. Rule 


3(a) SCRCP. Emailing process to an employee of a defendant is not sufficient service under the 


civil rules. See Rule 4 SCRCP generally. 


Herc, it is uncontested that the thrce~year statute of limit:at.ions ran on December 30, 2022. 


rt is uncontested that Plaintiff Hied their Notice of Intent to File Suit less than two months before 


the expiration of tl1cir statuto1y period in an. improper county where no party was domiciled, and 


no events related to the allegations occurred. S.C. Code§ 15-79-125(a) requires Plaiutiff tti lile in 


a county in which venue woultl he proper for filing or initiating the civil action. This action Will.i 


not filed in Richland County until June 12, 2023; 164 days after the running of the statute of 


limitations. 


Also, since Plaintiff did not serve the Notice prior to December 30, 2022, Plaintiff was 


required to serve it within 120 days of filing; in this case, before April 29, 2023. Plaintiff filed her 


Richland County Summons and Complaint on June 13, 2023, and since the statute of limitations 


expired on December 30, 2022, Plaintiff had 120 days to serve this as well. 


Plaintiff fails to show that any officer, managing or general agent, or any other agent 


authorized to receive service or process actually received and "signed" for the Cornplaint. Neither 


the Notice of Intent to File Suit nor the Summons and Complaint have been properly served on 


Defendant. Plaintiff, as the pa1ty asserting proper servioe, bears the hurden of proving such proper 


service. Plaintiff asserts that Defendants must prove non-service; the Defendants have met this 


burden and have shown that there is no genuine issue of material fact that Defendant was not 


served in compliance with the South Carolina Rules or Civil Procedure. 
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Plain ti IT failed to restrict delivery of their Notice of intent to File Suit and Complaint to the 


addressee as shown by the return receipt, and t:hus created the scenario where no addressee listed 


on Plain ti ff"s initial servke attempt, registered agent of Defendant, nor proper agent authorized to 


accept service on behalf of Defendant received any timely notice of Plaintiff's claims or filing. 


Plaintiff also cannot provide any evidence that the addressee herself ever received the mailed 


Notice of Intent or Summons an<l Complaint or wrote "ALL SEASONS" in the signature block 


due to failure to sufficiently restrict delivery. Plaintiff could have rectified the situation by hiring 


a process server when it became evident that Defendant was not properly served. 


IT IS THEREFORE ORDERED that Defendant's Motion for Summary Judgment is 


GRANTED~ and Plaintiff's claims are dismissed due to (ailure to comply with Rule 4(d)(8), and 


dismis:-;al must be with prejudice as Plaintiff's claims are barred by the applicable statute of 


limitations. 


IT IS FURTIIER. ORDERED that Plaintiff''s Motion to Compel Discovery is DENIED AS 


MOOT as a result of the Comt' s Dismissal of Plaintiffs achon. 


IT IS SO ORDERED. 


April _ , 2024. 
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Jocelyn Newman 
Chief Administrative .Judge 
Fifth Judicial Cin.:ui l 
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Elizabeth Moultrie 


From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 


Judge Newman, 


Jamie Rutkoski 
Thursday, May 23, 2024 3:39 PM 
Newman, Jocelyn Secretary O; Newman, Jocelyn Law Clerk (); jnewmanj@sccourts.org 
Jay McKay; Elizabeth Moultrie 
Gee v. All Season's Healthcare, Inc., et al 
Filed Motion to Alter or Amend MSJ orders.pdf 


Attached please find Plaintiff's Motion to Alter or Amend the Order of May 13m granting summary judgment to 
Defendant All Season's Healthcare, Inc., served on the Court as required by SCRCP Rule 59. 


Sincerely, 


Jamie Rutkoski 
Attorney 
Kassel Mcvey 
Attorneys At Law 
Post Office Box 14 76 
1330 Laurel Street 
Columbia, South Carolina 29202 
(803) 256-4242 fax:(803)256-1952 


This message may contain information that is confidential or privileged under an attorney-client relationship. It is intended 
only for use of the individual or entity to which it is addressed, and any other dissemination, distribution, or copying of this 
communication is strictly prohibited and may be illegal under federal or state law. If you have received this in error, please 
notify us immediately by replying to this email and by deleting the original message and any copies. Thank you. 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


) IN TffR COURT OF COMMON PLEAS 
) 
) FOR THE Fl.FTU ,JUDICIAL CIRCUIT 


Jennifer Murphy, as Personal ) 
Representative of the Estate of Phyllis ) 


Civil Action No.: 2023-CP-40-03086 


Gee, 


Plaintiff, 


v. 


All Season's Healthcare, LLC, All 
Seasons Healthcare, Inc., and TWG 
Polo Road, LLC d/b/a Mill Creek 
Manor, LLC. f/k/a Amara Place, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. ) ----------


Plaintiffs Motion to Alter or Amend the 
Order Granting Summary Judgment to 
Defendant All Season's Healthcare, Inc. 


Plaintiff, by and through undersigned counsel moves this Court to alter or amend the order 


granting summary judgment to defendant All Season's Healthcare, Inc., pursuant to Rule 59 of 


the South Carolina Rulr.:s of Civil Procedure. 


I. Factual background an<l discrepancies 


Plaintiff brought this action against Defendants for breaching the standard of care in 


providing hospice and comfort care to the decedent, Phyllis Gee while she was admitted to All 


Season's Healthcan: and receiving hospice care from All Season's Healthcare, Inc. Plaintiff has 


alleged Defendants failed to provide medication while Phyllis Gee was actively dying. Tn the 


Court's Or<l~r from May 13th, 2023, the Court made a finding of fact that an Amara Place nurse 


('rnfuscd'' lo provide medication to Ms. Gee. There is no basis for this finding in the record. 


The statute oflimitations in this case fell on December 30th, 2022. Plaintiff filed tho Notice 


oflntent in Greenwood County on November 111\ 2022. Defendant All Season's Healthcare, 
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Inc, was served on December 16th, 2022, Lhruugh certified mail, restricted delivery, return receipt 


requested. The return receipt was returned to Plaintiff.-; signed "All Seasons Healthcare." 


Defendant All Season,s Healthcare, Inc., did noL have an attorney appear on the record. 


Plaintiff5 notified Defendant All Season's I !"ealthcare, Inc., of Lhe pre-suiL mediation by way of 


letter. On March P t, 2023, Flizaheth Moultrie, a paralegal employed by Plainlifrs counsel, took 


a phone call from "Trish," an employee of All Season 's I lealthcare, Inc., regarding Lhe pm-suit 


mediation. Ms. Moultrie then provided the documents related to the Notice oflntent to "Trish" 


alter the phone call. Still, no attorneys appeared for Defendant. Plaintiff moved forward with 


pre-suit mediation. 


Plaintiff then transferred the Notice of lnLenL lo Richland Cuunly, the undisputed proper 


venue, on June 13th_, 2023. Plaintiff then filed Lhe Summons and Complaint in this case in 


Richland County on June 13th
, 2023. DefendanL All Season' s Healthcare, Inc., was served in the 


same manner as the Notice of lntenl. Again, the rnlum receipt was returned with the signature 


line reading "All Seasons I lealthcare.', Defendantis insurance company was notified by 


Defendant All Seasons' Healthcare, Tnc., and denied the claim. Heather McCloy, registered agent 


and owner of All Season ' s I lealthcare, Inc., requested a continuance lo answer the complaint. 


Plaintiff granted the request 


II. South Carolina law shifts burden to Defendant to prove improper service when 


Plaintiff meets the service requirements of Rule 4 of the South Carolina Rules of 


Civil Procedure. 


Rule 4(d) of the South Carolina Rules of Civil Procedure sets out the process with which 


defendants must be served. ''When the civil rnles on service are followed, there is a presumption 
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of proper service." Roohe v. Young /fros., 318 S.C. 207, 456 S.E.2d 897 (1995). Tn Roche, 


Plaintiff sued Young Brothers, Inc., a corporation which owned and operated the hotel where 


Plaintiff was injurnd. Plaintiff filed their Summons and Complaint and served Young Brothers, 


Inc., by mailing the summons and complaint certified mail, return receipt n:qucsted addressed to 


the Registered Agent Mr, Edward L. Young. The relum receipt was si1::,rned by J.N. Young. 


Defondants never answered the complaint. Plaintiff filed a Motion for Default, underwent a 


default hearing, and was granted ajudgment. Plaintiff served Young Brothers, Inc., with the 


judgment in the same manner with which the complaint was served. Again,, J .N. Young signed 


the return receipt. At that point, Young Ilrother's Inc. finally made an appearance in an effort to 


set aside the default. 


Although J.N. Young was not the RegisttJrnd Agent named on the certified mail, the record 


showed that he signed for Lhe mai I and distributed it throughout the fi.,cility. The Supreme Court 


of South Carolina found that Plaintiff had met the requirements ot' Ruic 4(d)(3). Further the 


Supreme Court specifically articulated that it was not Plaintiff's burden to prove that an agent 


signt!d the return receipt. Instead, the burden shills to the defendant to prove that whoever signed 


as an agent of the defendant corporation was nut granted authority to do so. Roche v. Yo1mg 


Bros., 318 S.C. 207,456 S.E.2d 897 (1995). 


This matter is similar to Roche v. Young llrothers iil three imp011ant aspects: 1) Plaintiff met 


the requirements proper service as described in Rule 4(d)(8) of the South Carolina Rules of Civil 


Procedure, 2) service was effected twice, in the same manner., on the same defendant, and 


Dcfondant chose only to respond the second time, and J) Defendant cannot prove the return 


receipt was signed by an unauthori7.ed agent, as required by South Carolina law. 
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Ruic 4(d)(8) notes service on a corporation is effective when the summons and complainl arc 


sent ''by rl;gislered or 1.:erli fied mail, return receipt requested and delivery restricted to the 


addressee.'' fn this case, Plaintiff mailed lhc Notice oflnlent using the United States Postal 


Service ' s "Certified Mail Restricted Delivery'' oplion. 


SENDER: COMPLETE THIS SECTION COMPLETE' Tr/IS SECTION ON DELIVERY 


■ Comploto Items 1, 2, and 3. 
• Print your name and address on tne reverse 


so t11at wo can retum tho card to you, 
■ Attach this card to the back of tho mailplece, 


or on the front If space pormlts, 
1. Articlo Addressed to; -


H. McCJ,oy, as RA for Service,qL 
Process for All Season' Healthc~: 


Inc. ••• 
7142 Woodrow St 


Irmo, South Carolina 29063 


lllllllll llll llllll llll llllll 11111111111111111 
9590 9402 7396 2055 4955 28 


3. Servkre Type 
[J Adull S l!1'1'11llfil 
U AduR Slgnalin R~ed Deltva,y 


rn
., rtifi<><I Mail3 


Coi1ifioc! M4l1 R"01111ctod Oo;,llvary 
tfocl on Oet~,o,y 


-:,-A .. -,~-,~-.-,.-.~-..... -.-rr.-,-:.fu•-,."'"t,,-.. ~-,,,,..,-~-n-,.,,-,,,-,.-/,.-J-v,-n-----~ □ CoUeel on DelfVary Reatr{cted O.Uvery 
' . i 


7017 0660 DODD 1954 2299 utflnlrictedDenvary 
1 ·---~ 


□ F'riori"ly M311 l!.xPfo-
0 Reg~tered Mall'" 
□ flogi::t(ln>d M•H Roolllchid 


Do~vQI)' 
0 Sl~nalu.-. Confirmollon"' 
CJ SIQ11atur• Ccni1rmatlon 


Re~bictoo Ditl/Vl!fY 


PS Form 3811, July 2020 PSN 7530,.02-000-9053 Domestlc Roturn Receipt 


As shown below, the United Slales Postal Service explains that Restricted Delivery "allows 


the mailer to direct delivery only to the addressee or tht:J addressee's authorized agent." 1 As a 


result, Certified Mail Restricted delivery complies wilh Rule 4(d)(8). 


1 https://faq.usps.com/s/articlc/What- is-Rcslriclcd-Dclivcry 
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ER USPS.COM •• 


FAQs Home » Sl.'11diriy Mud & Puuk...!yc'.i .» lu-.:a.Hu.nc~ & utra S~rViOes 


What is Restricted Delivery? 


Selecting R<!shictod Dclivc,y ullow:i lh•~ 1N1il.,, l1> dlrf.t:t (!..,livary rlnly tn the adrlraseee or the addresr.11o'a <tuthoiizod amml. 


Fltrlhcr, Ruic 4(d)(3) ofthe South Carolina Rules of Civil Procedure permits service otthc 


Summons and Complaint on "an ofl:icer, a managing or general agent, or tu any other agent 


authorized by appointment or law to receive service of process." Although Heather McCloy was 


the Registr;;rixl Agent of All Season's Healthcare, Inc., at the lime the Notice uf Intent was 


served, she is not the only individual who had authority to accept service on behalf ofthe 


company. Thus, relying on an atlidavit indicating Ms. McCloy did nut sign the return receipt is 


improper because the evidence is insufficient to prove the return rnceipl was not signed by an 


authorized agent, as required under the Supreme Cou1t ' s ruling in Roche. Roche v. Young Bros., 


318 S.C. 207, 456 S.E.2d 897 (1995). 


Plaintiff in this case met the requirements for servic.e of process, so it is presumed Defendant 


All Sea.son' s I Iealthcare, Inc. was properly served. "Under Rule 4(d)(X) the defendant, nol the 


plaintif( mu.st prove that the receipt was signed by an unauthorized person. The plaintiffm;cd 
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only show compliance with the rules." Roche v. Younx Bros. , 318 S.C. 207,456 S.E.2d 897 


( 1995). 


Defendant cited to, and the Court' s order relied on, a case in the Court of Common Pleas 


in Charleston County, Zanin v. Carolina Special(y l'roducts Inc. ln Zanin, the:, Court granted 


summary judgment in favor ot the detendant because service of the Amended Complaint was 


"dt:fcctivc because it was nol served by restricted delivery." In that case, Plaintiff Zanin filoo a 


Memorandum in Opposition to Sumtnary Judgment on August 2t", 2012, with exhibits. {n that 


memorandum, Plaintiff admits they did not check the "restricted delivery" box, located in the 


bottom right of the green card, wh1:m they sent the Amended Complaint by certified mail. Hecause 


the restricted delivery box was not ch1::c;kcd, Plaintiff Zanin did not comply with Rule 4(d)(8). 


The facts in 7.anin are wholly inconsistent with the facts in this matter. As shown on the 


return receipt below, Plaintiff checked the "restricted delivery" box when the Notice oflntcnt was 


mailed to Defendant All Season 's l lealthcare, fnc, and pursuant to the United States Postal 


Services' definition of restricted delivery, Plaintiff fully complied with Rule 4(d)(8). Defendant 


mistakenly asserts it is the sender's job to check "addressee" in the top right box ofthc green card 


when sending the mail Certified, Restricted Delivery. However, as you can s1.:c in the photo below, 


the directions for that box are to "complete this section on delivery.'' Thus, the recipient fills out 


that box and identifies the1Uselves as agent or addressee. When the recipient signed this card on 


December 16th, 2022, service wa5 effective. 
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SENDER: COMPLETE THIS SECTION 


■ Complete Items 1, 2, and 3. 
• Print your namo and address on the reverse 


so thilt wo can retum u,o catd to you. 
■ Attach this card to tho back of the mallp1eca, 
~~n tho front If spaco permits. 


1, Article Addre!!sed to: 


H. McCloy, as RA for Service.Qj·. 
Process for All Season' Health car~ 


Inc. --
7142 Woodrow St 


Inno, South Carolina 29063 


II IIIIIII IIII IIIIII II II II l Ill 11111111111111111 
9590 9402 7396 2055 4955 28 


PS Form 3811, July 2020 PSN 7630-02-Q00-9053 


C OMPLETE THIS SEC T/Dr/ ON DELIVERY 


~~nt 
ti Add!l1SS98 


D Ptlortiy Mall Express® 
0 f'!Qll!GlotCd Mpll'M 
0 Registered M;iJI Ro:;tricl1td 


Doll\l'&i)I 
O Gignoitl!'ll oonnrmatlon""' 
0 Slor.,tl1'1) CQn~lm:iliOr1 


Re&triG1ed Dellvi,ry 


Domestic Return Receipt 


fn this case, Defendant All Season's cannot prove the receipt was signed by an 


unaulhoriz~d person, as ex.hibilcd by their admission in their memorandum in support filed March 


12, 2024, and Lhl'.:ir rnspunsll to Lhe inlerrogatory seen below. 


9. )dcn1i f,y by n:.i.mes, address and title the All Season's Ikalihcarc, LLC employees 


and/(lr au;cnts who accepted artd signed the certified .letter serving the Notice of Intent un December 


161
\ 2022. 


ANSWER: Unknown. 


It is impottant to note Lhat when D~frndant All Season's Healthcare, lnc. was served with 


the Summons and Complaint on June 261\ 2023, the recipient of the Summons and Complaint 


wrote "A ll Seasons" on the signalure line and marked the "agent" box, identical to the signature 


and check mark as the recipienl had done when served with the Notice of lntent. We know the 


service of the Summons and Complaint was effoctuatec.l because Ms. McCloy contacted her 


insurance carrier, was denied coverage, and ultimately requested an extension to answer the 
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complaint. Now this Dcfondant is claiming the identical proof of service of the Notice of Intent 


did not plit the Defendant on notice. 


This is not the first time Ms. McCloy has attempted to evade service, Ms. McCloy and her 


husband, Dr. McCloy, failed to pay over $150,000.00 in foderal taxes between the years of2011 


and 2015. Beginning in 2018, the IRS attempted to levy these owed taxes. Dr. and Ms. McCloy 


failed to pay back the taxes and in March of 2020, the IRS lllcd an action against them in South 


Carolina District Court. The United States of America attempted to serve Ms. McCloy at her place 


of business located at 8 l42 Woodrow St, Columbia; South Carolina~ the same location the Plaintiff 


in this matter served the Notice of Intent and, later, Summons and Complaint. Ms. McCloy notified 


the process server she would not accept service, despite service bdng effectuated. The IRS then 


served Ms. McCloy at her personal 1:esidence out of an abundance of caution. (sec, Exhibit B) This 


repeated behavior of attempting to dodge service and liabilities should not be rewarded. 


Because the defendant cannot meet their burden in proving the receipt was signed by an 


unauthorized person, the presumption of proper service cannot be refuted. As a result, this Court 


should reverse the Order granting Dcfondant AU Season's I lealthcare lnc. 's Motions for Summary 


Judgmenl and Dismissal on these grounds. 


III. Filing a Notice of Intent in an improper vcmiC is not grounds for dismissal. 


Defendants assert that failure to file the Notice of Intent in the proper venue negalcs the 


tolling of the statute oflimitations and, as such, should result in dismissal of this case. S.C. Code 


Ann.§ 15-79-125 states: "the plaintiff shall contemporaneously file a Notice ofTntent to File Suit 


and affidavit of an expert witness ... in a county in which venue would be proper for filing or 


initiating the civil action." However, the statute does not specify the consequence for failurn to 
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strictly comply with the directions in the statute. Nowhere in the statute docs the legislature suggest 


that strict compliance is required to toll the statute of limitations and nowhere in the statute dot:s 


the legislature suggest that failure to strictly comply should result in dismissal of a potentially 


merilorious claim. 


The South Carolina Supreme Coutt has addressed the purpose and intention of S.C. Code 


Ann. § 15-79-125 in Ross v. Waccamaw C,nty. Ilusp., 404 S.C. 56, 744 S.E.2d 547 (2013). In 


Ross, plaintiff..., faikd to complete the pre-suit mediation within J 20 days as prescrihed by the 


statute. Just as the statute slates that the Notice of' Intent "shall" be filed in the proper venue, the 


statute also states mediation "shall" take place within 120 days. However, the Supreme Court 


found that failure to strictly comply with the statute should not result in dismissal of the claim. 


Ross v. Waccamaw Cmty. Hosp., 404 S.C. 56,744 S.E.2d 547 (2013). 


The Court found that the legislature in no way meant for S.C. Code Ann. § 15-79-125 to 


be a "trap" to confuse litigants and result in dimnissal of meritorious claims. Id. , at 63 , 550. Instead, 


the Coutt found that "[i]t is clear that the Legislature enacted section 15-79~ 125 Lo provide an 


informal and expedient method of culling prospective medical malpractice cases by fostering the 


settlement of potentially meritorious clai111s and discouraging the filing of fri volous claims." Id. 


Rule 82(b) of the South Carolina Rules of Civil Procedure states: "when an action is 


brought in the wrong county or in the wrong court, the court shall not dismiss the action but shall 


transfer is to any proper county or court in which it could have been brought." If this were a case 


that didn't require the ti ling of a Notice of Intcnl, and a complaint was filed in this case in 


Greenwood County on November 11 th, 2023, the remedy would be that the case be transferred to 


the proper venue. The case could not be dismissed for filing a complaint in an improper venue. 


The idea that the enactment of S.C. Code Ann. § 15-79M 125 creates a new procedural hurdle, as 
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opposed Lo the staLuLe's inLenLion uf culling unmeritorious cases and encouraging resolution, is 


contrary to the Supreme Court' s ruling in Ross v. Waccammv am! contrary to the intention of the 


legislature. 


The Court's decision in N.oss v. Waccamaw in conjunction with Rule 82 of the South 


Carolina Rules of Civi l Procedure can lead Lo only une reasonable conclusion: the remedy for 


filing a Notice of Intent in an improper venue is to transfer Lhe case Lu Lhc proper venue, not to 


dismiss the case. The purpose of S.C. Code Ann. § 15-79-125 is to cull malpractice claims with 


no merit. It is not meant to be a procedural trap for Plaintiffs who otherwh;e would be able to move 


forward with meritorious claims. 


Based on the foregoing, Plaintiff respt:Jdflilly r<cqucsts this Court reverse the Order of May 


13t11, 2024, and deny Defendant All Season ' s Healthcare, Inc's. motion for summary judgment. 


May 23, 2024 


Columbia, South Carolina. 


Respectfully submitted, 


s/Jamie Rae Rutkoski 
Jamie Rae Rutkoski (SC 11ar No.: 103270) 
jrulkoski(d!.kassellaw.com 
Theilc B. McVey (SC Bar No.: 16682) 
trncvcvra1kassel law .com 
John D. Kassel ( SC Bar No.: 3286) 
jkasscl(ci2ka!:>se l law.co111 
KASSEL McVFY A'ITORNEY~ AT LAW 
1330 Laurel Street 
Post Office Box 1476 
Columbia, South Carolina 29202-1476 
803-256-4242 
803-256-1952 (Facsimile) 
Other email: ernoultrie(a:kassel lmv.com 
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STATE OF SOCJTII ('.AROLINA 


COUNTY OF RICHLAND 


Jennifer Murphy, as Personal 
Representative of the Estati: of Phyllis 
Gee, 


Plaintiff, 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


All Season's Healthcare, LLC, All ) 
Seasons Healthcare, Inc., and TWG Polo ) 
Road, LI ,C d/b/a Mill Creek Manor, ) 
LLC f/k/a Amara Placc at Columbia, ) 


) 


Defendants. 


---- ----------


) 
) 
) 


IN THI◄: COURT OF COMMON PLEAS 


Civil Action No. 2023-CP-40-01086 


AFFIDAVIT Oil' 
HRA THER MCCLOY 


PERSONALLY APl'l~ARED before me, Ht:ather McCloy., who heing duly sworn, 


dcpose::s and says: 


1. My name is Ileatht:r McCloy, and I am the President of All Season's Healthcare, 


Inc., a South Carolina Corporation with its principal place:: of business in ltmo, South Carolina. I 


am over eighteen years ot age and competent lo give this testimony. 


2. All Seasons Healthcare, Inc. provides hospice nursine care to patients who have 


elected to receive hospice care in nursing home::. throughout the Midlands of South Carolina. 


3. I was the registered agent for All Seasons Healthcare, Inc. from February 25, ?.020, 


to December 14, 2023. A true and correct copy of my registration as a registered agent allachcd 


hereto is Exhibit B. 


4. Dci.:edent Phyllis Gee was not housed or admitted to a facility owned and operated 


by All Seasons Healthcare, Inc. Instead, personnel employed by All Seasons 


ROA 269







Healthcare, Inc, administered care to Ms. Gee at the Amara Place nursing facility where Ms. Gee 


resided. 


5. On Decemher 29, 2019, the hospice nurse went to Amara Place at 7:10 p.m. and 


provided comfort care to Ms. G1.:t: and instructiot1s to the employees of Amara Place regarding care 


of Ms. Gcc. I am inforrned and bdicve that the hospice physician was contacted to prescribe Ati van 


and.Morphine for Ms. Gee. At approximately al 12: l5 a.rn., December 10, 2019, our hospice nurse 


returned to Amara Place and requested that Amara Place employees administer the Ativan and 


Morphine to Ms. Gee. The Amara place employees refused to administer the morphine and Ms. 


Gee was pronoum.:ed dead at approximately 12:47 a.m., on December 30, 2019. Our hospice nursus 


did not havi.:: access to Ms. Gee•~ medication because the medications were under the exclusive 


and total control of Aman1 Place. 


6. Despite requesting they provide the medications, Amara Place refused. Ms. Gee 


was subsequently pronounced dead at l2:47 a.m., on December 30, 20 l 9. I urn informed and 


believe that thl:l All Sea.sons hospice nurses did everything appropriately hut could not administer 


medication which they did not have i11 ttll:ir possession, and they do not carry scheduled 


medications with them. See ~enerally Paragraphs 12 through 16 ofthc Notice oflntcnt to File Suit. 


7. The Proofs nf Service filed by Plaintiff (Pit. Exhibits 2 and 5) contend that All 


Seasons 1-lealthcare, Inc., was served with the Notice of Intent to File Suit on December 16, 2022, 


and served with the Summons and Complaint on June 26, 2023. The documents attached Plaintifrs 


certificates of service do not have my signature and I did not authorize any other person to accept 


service for me. l do not know who signed the return receipt!::, and I do not know of any agent or 


employee of All Seasons T Iealthcare, Inc. that received or signed for these alleged mailings. I am 


the Registered Agent for service of process and did not sign the return 
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receipts. I am iufo1med imd believe that I havt: never been prop~rly served with either the Notice 


oflntent lo File Suit or the Sinmnons and Complflint. 


FURTHER AFFCANT SA YETH NOT. 


~JJL~ .. -
Hcathe1· McCloy 


SWORN TO AND SI.JBSCR!HED, BEFORE ME ) 
this I~ day uf March, 20?,/4 Of_; ) 


(0--~12\fxi_fr:1-:1hr··1k" - -,., ) 


NorFuriu)FOR s6vTH CAROLINA - ~ 
My Commission Expires;,~),</ ff.~h•:1 tGtj ?, c, :'j_L ) 
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