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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO: 2018-CP-08-02547
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Builders FirstSource-Southeast Group,
LLC,

Vs.

Plaintiff,

MI Windows and Doors, Inc., ECC

Contracting, LLC, Hurley Services,

LLC, and Charleston Exteriors, LLC

Defendants.

BUILDERS FIRSTSOURCE-

SOUTHEAST GROUP, LLC'S

MEMORANDUM IN

OPPOSITION TO THE

PROPOSED AMENDED ORDER

GRANTING DEFENDANTS'

MOTION FOR SUMMARY

JUDGMENT

The Plaintiff, Builders FirstSource-Southeast Group, LLC, above named,

in response to the Proposed Amended Order Granting Defendants' Motion for

Summary Judgment, would object as follows:

I. Defendant Charleston Exterior's proposed order erroneously

states throughout that Builders FirstSource is seeking to "force"

Defendants to indemnify BFS for BFS's own negligence.

In pleadings and at oral arguments, BFS has consistently represented to

the Court that BFS is not seeking to have Defendants indemnify BFS for BFS's

own negligence. BFS is seeking to have Defendants indemnify BFS for

Defendants' own negligence. The order contains findings of fact #6 and #7 that

are irrelevant to the indemnity claims for Defendants' own negligence, and thus

should be struck from the order.

II. Defendant's proposed order purposefully misrepresents

Charleston Exterior's contract with the Plaintiff.

1
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The indemnity provision of the Contract between BFS and Charleston

Exteriors contains four Paragraphs. Defendant's order pulls quotes from two

different paragraphs of the contract. The first section highlighted in the order

accurately quotes that BFS may seek indemnification for losses arising out of,

among other things, property damage:

ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART BY

ANY NEGLIGENT ACT OR OMISSION OF THЕ

SUBCONTRACOR OR ANYONE DIRECTLY OR INDIRECTLY

EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR

WHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLE.

This paragraph expressly permits BFS to recover from Defendant subcontractors

for the negligent acts or omissions of said subcontractors, and is consistent with

the Court of Appeal's holding in Concord and Cumberland. See Concord &

Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C.

639, 819 S.E.2d 166 (Ct. App. 2018), reh'g denied (Oct. 18, 2018).

Defendant's order then goes on to quote a different paragraph of the

Contract. This selection has been taken out of context. Had Defendant read the

entire paragraph, he would have seen that this second section applies only to

losses

ARISING OUT OF OR RESULTING FROM BODILY INJURY TO,

OR SICKNESS, DISEASE, OR DEATH OF, THE

SUBCONTRACTOR, ANY AGENT, EMPLOYEE, OR

REPRESENTATIVE OF THE SUBCONTRACTOR, OR ANY OF

ITS SUBCONTRACTORS...

(emphasis added). This case involves claims for property damage, not bodily

injury. Thus, the second paragraph in the order cited by Defendants is irrelevant

to this case and should be struck from the order.

2
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Finally, Defendant's order incorrectly requires BFS to prove the indemnity

language of its contracts is clear and unequivocal. However, that standard would

apply only if BFS were seeking indemnity based on BFS's own negligence.

Again, BFS is seeking no such thing. Thus, the order should be reformed striking

the paragraphs that impose such a standard and should be reformed to allow

BFS to pursue its claims against Defendants for Defendants' own negligence.

III. The statute of limitations on a claim for indemnity does not

begin to run until the indemnitee (here, BFS) sustains an injury.

As Defendants noted, the statute of limitations on an indemnity claim runs

from the time judgment is entered against the defendant. For indemnity against

a liability, the liability must be established by a Court decision; for indemnity

against a loss, the loss must be established by an actual payment made. Neither

of those instances has happened here, and thus the statute of limitations has not

even begun to run on Plaintiff's indemnity claim.

Furthermore, even assuming that the payment of attorneys' fees

constituted a "loss" sufficient to trigger the running of the statute of limitations, the

only attorneys' fees that would be unrecoverable would be those few dates

outside the statute of limitations. Defendants claim the statute of limitations

began to run on December 21, 2015. Thus, only attorneys' fees incurred from

December 15 to December 21 of 2015 could potentially be barred. Plaintiff still

has a viable claim for all attorneys' fees incurred after December 21, 2015.

IV. The Court in its order must consider whether it has jurisdiction
to hear this case.

3
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"Lack of subject matter jurisdiction can be raised at any time ... and can

be raised sua sponte by the court." Badeaux v. Davis, 337 S.C. 195, 205, 522

S.E.2d 835, 840 (Ct. App. 1999). Additionally, "[I]ack of subject matter

jurisdiction may not be waived, even by consent of the parties." Id.

Because the underlying action in this case is currently upon appeal, all

matters affected by the appeal, including the issues before this Court, are

automatically stayed. This Court is without jurisdiction to make substantive

determinations affecting the underlying Damico case. For this reason, Plaintiff

has argued from the beginning that this Court must stay these proceedings until

they may be consolidated with the underlying case.

HOWELL, GIBSON & HUGHES, P.A.

Beaufort, South Carolina

January 29, 2020

By: s/William H. Cox, III

William H. Cox, III
Bar No.: 101991

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400
Attorney for Builders FirstSource-
Southeast Group, LLC

CERTIFICATE OF SERVICE

I certify that I served the foregoing Builders FirstSource-Southeast group, LLC's
Memorandum in opposition to the proposed Order granting Motion for Summary Judgment upon

all counsel of record, in this proceeding, via electronic mail, and/or via United States Postal
Service, with proper postage affixed thereto, to counsels' last known email address and/or mailing
address on this 29th day of January, 2020.

By: s/William H. Cox, III

William H. Cox, III

4
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

Builders FirstSource-Southeast Group,
LLC,

Plaintiff,

) IN THE COURT OF COMMON PLEAS

)

CIVIL ACTION NO: 2018-CP-08-02547

VS.

MI Windows and Doors, Inc., EСС
Contracting, LLC, Hurley Services,

LLC, and Charleston Exteriors, LLC

Defendants.

(

MOTION TO RECONSIDER THIS

COURT'S ORDER DATED

FEBRUARY 3, 2020
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YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Builders FirstSource-

Southeast Group, LLC, by and through its undersigned counsel, Howell, Gibson

and Hughes, P.A., will appear before the Presiding Judge, Berkeley County

Court of Common Pleas, on the tenth (10th) day after service hereof, or at such

other time and place as may be directed by the Court, and then and there move

for reconsideration and appropriate alteration and/or amendment of the Court's

Order of February 3, 2020.

The within motion, made pursuant to the provisions of the statutory and

common laws of the State of South Carolina and Rules 52 and 59, South

Carolina Rules of Civil Procedure, is based upon the following grounds outlined

below.

On the face of the Amended Order filed February 3, 2020, the Court

appears to have amended its order dated December 6, 2019. The February 3,

000294



2020 Amended Order makes no reference to the Motion for Reconsideration filed

by the Plaintiff BFS. The Berkeley County Public Index in this matter has no

order disposing of that Motion for Reconsideration. Therefore, inasmuch as the

Court amended its original order without reference to any disposition of the

Motion for Reconsideration, the Plaintiff hereby moves for reconsideration of the

February 3 Order, and adopts by reference all grounds and considerations set

forth in its Motion for Reconsideration dated December 16, 2019. However, if it

is the Court's intent to dispose of the Motion for Reconsideration by its February

3 Order, then this Defendant would request that such determination be set forth

specifically.

HOWELL, GIBSON & HUGHES, P.A.
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FirstSource-

Beaufort, South Carolina

February 13, 2020

By: s/ Stephen P. Hughes
Stephen P. Hughes
William H. Cox, III

Catherine L. Floeder

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400
Attorney for Builders
Southeast Group, LLC
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CERTIFICATE OF SERVICE

I certify that I served the foregoing Motion for Reconsideration upon all counsel of record, in this

proceeding, via electronic mail, and/or via United States Postal Service, with proper postage affixed thereto,
to counsels' last known email address and/or mailing address on this 13th day of February, 2020.

By:s/ Stephen P. Hughes

Stephen P. Hughes
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM BERKELEY COUNTY

Court of Common Pleas

Clifton B. Newman, Circuit Court Judge

Case No. 2014-СP-08-02424

Appelate Case No. 2020-000415

RECEIVED
MAR 19 2020

SC Court of Appeals

Builders FirstSource-Southeast Group, LLC.

V.

.Appellant,

MI Windows and Doors, Inc.; ECC Contracting, LLC; Hurley Services, LLC; and
Charleston Exteriors, LLC ....Respondents.

AMENDED NOTICE OF INTENT TO APPEAL

Builders FirstSource-Southeast Group, LLC, appeals the Order of the Honorable

Clifton B. Newman, dated February 1, 2020, a copy of which is attached hereto.

Counsel for the Appellant received written notice of this Order on February 3, 2020, and

timely filed and served a Notice of Intent to Appeal on March 2, 2020. Builders

FirstSource-Southeast Group, LLC, now also appeals the Order of the Honorable Clifton

B. Newman, dated March 4, 2020, a copy of which is attached hereto. Counsel for the

Appellant received written notice of this Order on March 5, 2020.
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HOWELL, GIBSON & HUGHES, P.A.

Stephen P. Mughes
Bar No.: 0002805

Mary Bass Lohr
Bar No.: 0016927

William H. Cox, III

Bar No.: 0101991

Catherine L. Floeder

Bar No.: 0103741

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorneys for Appellant

Beaufort, South Carolina

March 17, 2020

Other Counsel of Record:

L. Dean Best, Esquire
M. Shanter Chaparro

Best Honeycutt, PA
Post Office Box 13466

Charleston, SC 29422

Attorneys for Respondent ECC Contracting, LLC

F. Heyward Grimball, Esquire
James H. Elliott, Jr., Esquire
Richardson, Plowden & Robinson, P.A.

235 Magrath Darby Boulevard

Suite 100

Mount Pleasant, SC 29464

Attorneys for Respondent ECC Contracting, LLC

Derek Michael Newberry, Esquire
Hall Booth Smith, P.С.
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111 Coleman Blvd
Suite 301

Mt. Pleasant, SC 29464

Attorney for Respondent Hurley Services, LLC

Clay Olson, Esq.
164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Respondent Charleston Exteriors, LLC
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THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM BERKELEY COUNTY

Court of Common Pleas

Clifton B. Newman, Circuit Court Judge

Case No. 2014-CP-08-02424

Appelate Case No. 2020-000415

Builders FirstSource-Southeast Group, LLC.

V.

..Appellant,

MI Windows and Doors, Inc.; ECC Contracting,. LLC; Hurley Services, LLC; and
Charleston Exteriors, LLC. .Respondents.

PROOF OF SERVICE

I certify that I have served the Amended Notice of Appeal on ECC Contracting,

LLC; Hurley Services, LLC; and Charleston Exteriors, LLC by depositing a copy of it in

the United States Mail, postage prepaid, on March 17, 2020, addressed to the following

attorneys of record:

L. Dean Best, Esquire
M. Shanter Chaparro

Best Honeycutt, PA
Post Office Box 13466

Charleston, SC 29422

Attorneys for Respondent ECC Contracting,

F. Heyward Grimball, Esquire

James H. Elliott, Jr., Esquire
Richardson, Plowden & Robinson, P.A.

RECEIVED
LLC

MAR 19 2020

SC Court of Appeals

1
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235 Magrath Darby Boulevard
Suite 100

Mount Pleasant, SC 29464

Attorneys for Respondent ECC Contracting, LLC

Derek Michael Newberry, Esquire
Hall Booth Smith, Р.C.
111 Coleman Blvd

Suite 301

Mt. Pleasant, SC 29464

Attorney for Respondent Hurley Services, LLC

Clay Olson, Esq.
164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Respondent Charleston Exteriors, LLC

All counsel was previously served with the original Notice of Appeal by United
States

Mail, postage prepaid, on March 2, 2020.1

The Amended Notice of Appeal has also been filed with the trial court clerk's

office.

HOWELL, GIBSON & HUGHES, P.A.

Stephen P/. Hughes

Bar No.: 0002805
Mary Bass Lohr
Bar No.: 0016927

William H. Cox, III

Bar No.: 0101991

Catherine L. Floeder

Bar No.: 0103741

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorneys for Appellants

1 Please note that MI Windows and Doors, Inc., was dismissed without prejudice from this suit pursuant to

a stipulation of dismissal filed with the trial court on July 16, 2019.
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Beaufort, South Carolina

March 17, 2020
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PATRICK M. HIGGINS*

ROBERT W. ACHURCH II *
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WILLIAM H. COX, III.

NATHAN E. AKERS

CATHERINE L. FLOEDER

* Certified Mediator

HOWELL, GIBSON AND HUGHES, P.A.

ATTORNEYS AT LAW

Post Office Box 40

Beaufort, South Carolina 29901-0040

www.hghpa.com

25 RUE DU BOIS

LADY'S ISLAND

BEAUFORT, SOUTH CAROLINA 29907

March 17, 2020

Hon. Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals

TELEPHONE: 843-522-2400

FAX NUMBER: 843-522-2429

WRITER'S DIRECT: 843-522-2426

DIRECT E-MAIL cfloeder@hghpa.com
PARALEGAL E-MAIL:

mirion@hghpa.com
PARALEGAL E-MAIL:
ghart@hghpa.comRECEIVEMAR 19 2020SC Court of AppealsPost Office Box 11629

Columbia, SC 29211

Re: Builders FirstSource Southeast Group, LLC v. ECC Contracting LLC,

MI Windows and Doors, Inc., Hurley Services, LLC, Charleston Exteriors LLC
Case No.: 2020-000415

Civil Action No.: 2018-CP-08-02547

Our File No: 11742 1 SPH

Dear Ms. Kitchings:

Please find enclosed herewith for filing Amended Notice of Intent to Appeal and Proof of

Service with regard to the above referenced matter. I would appreciate your filing the

same and returning a filed copy to me in the enclosed self-addressed, stamped

envelope provided for your convenience. It is our understanding, basèd on a

conversation with your office, that in filing this proof of service today, we are correcting

and replacing the deficient proof of service that was the subject of your office's letter of

March 10, 2020.

With kindest regards, I am

Yours truly,

HOWELL, GIBSON AND HUGHES, P.A.

Cathnine f.  Floider
Catherine L. Floeder
CLF/qkh

Enclosures

cc: All Counsel of Record
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

Builders Firstsource-Southeast Group, LLC

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

CIVIL CASE NO. 2018-СР-08-02547

Plaintiff,
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V

MI Windows And Doors, INC.; ЕСС

Contracting, LLC; Hurley Services, LLC;
and Charleston Exteriors, LLC,

Defendant,

AMENDED ORDER GRANTING

CHARLESTON EXTERIORS,

LLC'S AND ECC CONTRACTING,

LLC'S MOTION FOR SIIMMARY.

JUDGMENTR ECEIVED

MAR 19 2020

SC Court of Appeals
This matter came before the Court on Friday, October 18th on the Motion for Summary

Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff's causes

of action for breach of contract, negligence, breach of warranties, and indemnity. Present and

participating in the argument were the movants counsel, C. Clay Olson, Esquire of Harper Little,

PLLC and the Plaintiff was represented by Witt Cox, Esquire of Howell Gibson & Hughes.

ECC Contracting filed a similar, if not identical motion which was also heard. Counsel

for ECC, Heyward Grimball, Esquire of Richardson Plowden was in attendance to advocate and

advance the arguments of ECC Contracting. The ECC Motion for Summary Judgment was heard

concurrently with the Charleston Exteriors motion. The Court hereby rules on both Charleston

Exteriors, LLC's Motion for Summary Judgment as well as ECC's Motion for Summary

Judgment.

BACKGROUND

The Plaintiff, Builders First Source Southeast Group, Inc. ("BFS") is a supplier of

building materials and components, as well as a provider of construction services for new

construction and remodeling projects. BFS provided materials and services at a construction

000305
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project known as the "Abbey at Spring Grove" which is located in Moncks Corner, South

Carolina.

The Abbey at Spring Grove (the "Abbey") is a 69-home residential community situated

in Berkeley County, South Carolina. The Abbey was developed by Lennar Carolinas¹. To be

precise, the Abbey is a portion, or phase, of the larger Spring Grove Plantation development.

A lawsuit was filed in 2014 by Patricia Damico on behalf of herself and other owners

within the Abbey at Spring Grove. See Patricia Damico and Lenna Lucas, individually and

behalf of all other similarly situated v. Lennar Carolinas, LLC, et al., Case No. 2014-СР-08-

02424 (the "Underlying Class Action"). The underlying matter was amended on more than one

occasion as the Plaintiff asserted exterior window claims on November 23rd, 2015.

On November 25th, 2015, Lennar Carolinas answered the Amended Complaint and

asserted Third-Party claims against several of its contractors and suppliers. Among these Third-

Party Defendants was Builders First Source who signed its responsive pleading on December

15th, 2015 and filed it on December 21st, 2015.

The case before the Court was filed on December 21st, 2018 in Berkeley County, South

Carolina. The allegations made against Charleston Exteriors, LLC are derived from allegations

made by the Plaintiff Damico and Lennar in the underlying lawsuit. Specifically, the Plaintiff

and Lennar Carolinas have alleged that BFS was negligent in the installation of windows at the

Abbey; that BFS breached its subcontract agreement with Lennar by virtue of the allegations

made by the Plaintiff against Lennar; that BFS breached express and implied warranties as

alleged in the underlying lawsuit; that Lennar is entitled to both contractual indemnification or,

alternatively, equitable indemnification from BFS due to the claims made in the underlying

1 Lennar Carolinas is not a party to this litigation. Lennar is a Defendant in the matter styled Damico v. Lennar
Carolinas, LLC.
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lawsuit. As a consequence of these claims made in the underlying lawsuit, BFS has brought this

lawsuit alleging that Charleston Exteriors and ECC breached their subcontract with BFS, that

Charleston Exteriors and ECC breached certain implied and/or express warranties with BFS; that

BFS is entitled to contractual/equitable indemnification from Charleston Exteriors and ECC; and

that Charleston Exteriors and ECC were negligent in the installation of the windows at the

Project.
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FINDINGS OF FACT

1. Builders First Source "BFS" was on actual notice of potential claims against

Charleston Exteriors, LLC on December 15, 2015. There can be no other conclusion with

regard to this issue upon reviewing the Answer of Builders First Source dated December 15th

2015. See Exhibit "A"

2. BFS has not submitted a Memorandum of Law to rebut Charleston Exteriors

argument that BFS was on notice of a potential claim against Charleston Exteriors on or

before December 15th, 2015.

3. Uncontroverted testimony from the hearing, coupled with a review of the

D'amico record shows that at no time did BFS attempt to amend its pleadings in the

underlying suit against Charleston Exteriors, LLC.

4. BFS began defending the underlying lawsuit on or before December 15, 2015.

5. BFS began incurring costs and attorneys fees when it began to defend this case

on or before December 15, 2015.

6. The Subcontract Agreements entered into by ECC and Charleston Exteriors

with BFS contain language concerning indemnity and the prospect of these Defendants being

forced to indemnify BFS for the negligence of BFS.
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7. The contractual indemnification language referenced in Paragraph 6 is both

confusing and contradictory at times. The language fails to clearly and unequivocally

explain that these Defendants are obligated to indemnify BFS for BFS's negligence.

8. BFS failed to present any evidence suggesting that this lawsuit seeks damages

for any acts or omissions which are separate or distinct from the underlying lawsuit. The Court

concludes that the claims made in this lawsuit are wholly derivative of those brought in the

Damico litigation.

9. BFS entered into a Master Subcontractor Agreement with Charleston Exteriors

on October 17th, 2012.

LEGAL STANDARD APPLICABLE TO RULE 56 MOTIONS

A trial court should grant a motion for summary judgment when "the pleadings,

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if

any, show that there is no genuine issue as to any material fact and that the moving party is

entitled to judgment as a matter of law." Rule 56(c), SCRCP; see Wells v. City of Lynchburg,

331 S.C. 296, 301, 501 S.E.2d 746, 749 (Ct. App. 1998) (quoting Tupper v. Dorchester Cnty.,

326 S.C. 318, 487 S.E.2d 187 (1997)). "Once the moving party meets the initial burden of

showing the absence of evidentiary support for the opponent's case, the opponent may not

simply rest on the mere allegations contained in the pleadings." Grant v. Mount Vernon Mills,

370 S.C. 138, 150, 634 S.E.2d 15, 17 (Ct. App. 2006). "Rather, the nonmoving party must come

forward with specific facts showing there is a genuine issue for trial." Id. at 151. Unsupported

allegations or denials that simply create an inference are insufficient to withstand summary

judgment. Main v. Corley, 281 S.C. 525, 316 S.E.2d 406 (1984). "[W]hen plain, palpable, and
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indisputable facts exist on which reasonable minds cannot differ, summary judgment should be

granted." Hedgepath v. AT&T, 348 S.C. 340, 354, 559 S.E.2d 327 (Ct. App. 2001).

A. THE CLAIMS OF THE PLAINTIFF FOR NEGLIGENCE, BREACH OF

CONTRACT, AND BREACH OF WARRANTIES ARE TIME BARRED

South Carolina recognizes the "discovery rule" when considering an action to be time

barred. Under the discovery rule, the statutory period of limitations begins to run when a person

could or should have known, through the exercise of reasonable diligence, that a cause of action

might exist in his or her favor, rather than when a person obtains actual knowledge of either the

potential claim or of the facts giving rise thereto. Burgess v. American Cancer Society, 300 S.C.

182, 386 S.E.2d 798 (Ct. App. 1989). Also, Abba Equip., Inc. v. Thomason, 335 S.C. 477, 485,

517 S.E.2d 235, 239 (Ct. App. 1999) The statute of limitations for negligence, breach of contract,

and breach of warranties is three years. Compelling portions of the record in the underlying

matter were presented by the Defendants which illustrates that the Plaintiff was on direct and

actual notice of its potential claims against Charleston Exteriors and ECC on December 15th,

2015. Subsequently, more than three years went by before this lawsuit was filed on December

21st, 2018. These causes of action fail for being untimely.

B. DISGUISED INDEMNITY CLAIMS

Although the Court has already determined that claims of BFS for negligence, breach of

contract, breach of warranties ("Non-Indemnity Claims) are each barred by the three-year

statute of limitations, the Court will consider the Defendants' additional argument. The

Defendants have alleged that the Non-Indemnity claims must fail pursuant to the "Stoneledge

Defense" which bars claims that are disguised indemnification claims cloaked within separate
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causes of action.2 Upon hearing the oral arguments and reviewing memoranda presented to the

Court, it is evident that the Plaintiff's Non-Indemnity claims do not exist outside of the

derivative Damico lawsuit. They must, therefore, fail.

The allegations in this case make no separate or unique contention(s) which are in

addition to the allegations made by Lennar and the Plaintiff in the Damico matter. Builders

First Source has failed to provide any admissible record evidence that it sustained any separate

or independent damages outside the scope of the Damico lawsuit. See Stoneledge at Lake

Keowee Owners' Ass'n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct.

App. 2015) (holding that, where general contractor did not "suffer their own damages

independent of their obligation to defend themselves in the underlying lawsuit," trial court

"properly granted summary judgment on [general contractor's] breach of contract and breach

of warranty cross- claims because they are not independent causes of action from [the general

contractor's] equitable indemnity claim");

C. MASTER SUBCONTRACT AGREEMENT INDEMNITY PROVISIONS ARE

NEITHER CLEAR NOR EQUIVOCAL

The Defendants seek Summary Judgment as to Builders First Source's contractual

indemnification claim on the ground that it violates South Carolina rules of contract

construction. Section 5 of the Master Subcontract Agreement is confusing at best and deceptive

at worst.

Section 5 contains two Paragraphs. The first paragraph seems to suggest that BFS may

only seek indemnification for damages.......

ONLY TO THE EXTENT CAUSED.IN WHOLE OR-IN PART BY ANY NEGLIGENT

ACT OR. OMISSION OF THE SUBCONTRACTOR OR ANYONE DIRECTLY OR

2 Counsel for ECC and Charleston Exteriors presented memoranda and oral arguments consistent with the reasoning

in a recent S.C. appellate case which is known as "Stoneledge" and is specifically cited as Stoneledge at Lake

Keowee Owners' Ass 'n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct. App. 2015)
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INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR

WHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLE.

Below this lengthy paragraph is an almost identically constructed paragraph which is

slightly altered to indicate that BFS may seek indemnification from Charleston Exteriors for

damages caused by the negligence of any person or entity. Specifically, the second paragraph

suggests a duty to indemnify BFS.....

REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS

CAUSED, OR IS ALLEGED ТО ВЕ CAUSED, IN WHOLE ORIN PART, BY THE

NEGLIGENCE OF ANY OF THE INDEMNITEES.

The Court can only conclude that the Master Subcontract Agreement is not what our

courts had in mind when setting precedent regarding "anti-indemnity" clauses in contracts.

Typically, courts will construe an indemnification contract "in accordance with the rules for the

construction of contracts generally." Campbell, 313 S.C. at 453, 438 S.E.2d at 272. However,

when an indemnity clause purports "to relieve an indemnitee from the consequences of its own

negligence," our case law requires strict construction of the clause. Laurens, 355 S.C. at 111,

584 S.E.2d at 378-79. "Indeed, most courts agree with the basic rule that a contract of indemnity

will not be construed to indemnify the indemnitee against losses resulting from its own negligent

acts unless such intention is expressed in clear and unequivocal terms." Fed. Pac. Elec. v.

Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App. 1989). See Concord &

Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C. 639, 647, 819

S.E.2d 166, 170-71 (Ct. App. 2018) see also Murray v. Texas Co., 172 S.C. 399, 402, 174

S.E.231, 234 (1934)(finding "broad and comprehensive" language was insufficient to prove the

contract relieved a party from its own negligence).

BFS has failed to persuade the Court that its indemnity clause(s) in either subcontract

meet the elevated standard of being a clear and unequivocal statement which leaves no question
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as to BFS seeking indemnification for its own negligent acts or omissions. BFS has failed to

demonstrate that the contract language can only be interpreted to reach the result that the parties

intended to indemnify the indemnitee for the indemnitee's own negligence. If any other

interpretation of the contract language is reasonably possible, they cannot prevail on their

contractual indemnity claims.

As South Carolina precedent requires that the party seeking to be indemnified bear the

burden of proving that the indemnity language be clear and unequivocal when seeking to be

indemnified for its own negligence, the Court rules that the specific language from the Master

Subcontractor Agreement is confusing, conflicting, and neither unclear or unequivocal. The

Defendants' Motions for Summary Judgment as to the contractual indemnity claims is hereby

granted.

D. BUILDERS FIRST SOURCE'S CONTRACTUAL INDEMNIFICATION CLAIM

IS ALSO BARRED PURSUANT TO THE RELEVANT STATUTE OF

LIMITATIONS

The contractual indemnity claim(s) made by Builders First Source against ECC and

Charleston Exteriors have also been challenged pursuant to the statute of limitations. As to

indemnity, the statute of limitations generally runs from the time judgment is entered against the

defendant. Choate v. United States, 233 F. Supp. 463 (D.C. Okla. 1964) First Gen. Servs. v.

Miller, 314 S.C. 439, 444, 445 S.E.2d 446, 449 (1994). Our courts, however, have recognized

two types of indemnity contracts: (1) a contract for indemnity against liability and (2) a contract

for indemnity against loss. See Piper v. Am. Fid. & Cas. Co., 157 S.C. 106, 112 (1930). In a

contract for indemnity against liability, the obligation to indemnify arises when the liability is

incurred, whereas in a contract for indemnity against loss, the indemnitee must have made some

form of payment before he can assert a breach of the contract. Jones v. Builders Inv. Grp., LLC,

415 S.C. 321, 330 (Ct. App. 2015). In this case, BFS has pled that it is "entitled to full
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contractual and common law indemnification for and against Liability". See Complaint,

Paragraph 34.

The Court draws further distinction in this case because the relief prayed for in the BFS

complaint seeks consequential damages for attorney's fees. Specifically, the Complaint against

ECC and Charleston Exteriors states that, "....BFS has been subjected to liability and has

incurred consequential damages in having to expend attorney's fees and costs in defending

against the claims of the Plaintiffs and/or Lennar Carolinas, LLC in the underlying action." See

Complaint, Paragraph 33; See also Paragraph 34 ("...entitling BFS to recover from ECС

Contracting, LLC, Charleston Exteriors, LLC and Hurley Services, LLC its attorney's fees,

costs, and other expenses incurred in defending the underlying action... ")

BFS began to incur liability for attorney's costs and fees - damages it seeks in this

litigation when its Answer was drafted and served. BFS's Answer was executed and served more

than three years prior to the filing of the present action. Thus BFS's claims for "contractual and

common law indemnification against Liability" are barred by the three year statute of limitations.

SC. Code § 15-3-530 et seq.

The facts before the Court are distinguishable from the First General Services case in that

BFS is seeking indemnification for damages which have begun to accrue more than three years

prior to filing and, as a result, the Court is inclined to agree with the Defendants that

consequential damages, as defined by the Complaint, began to accrue prior to December 15th,

2015 and, therefore, these damages cannot be recovered as Builders First Source discovered

them more than three years prior to the filing of its lawsuit against Charleston Exteriors and

ECC.

IT IS ORDERED that the Defendants Charleston Exteriors, LLC and ECC Contracting,
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LLC's Motion for Summary Judgment is granted as to the following causes of action only:

a. Negligence

b. Breach of Contract

c. Breach of Warranties

d. Contractual Indemnity

IT IS ORDERED that these causes of action are hereby dismissed with prejudice and this

ruling should serve precedent in the Damico matter as well.

THIS COURT FINDS THAT two claims remains which are subject to the Motion to

Consolidate brought simultaneously by Builders First Source. The claims are for equitable

indemnification and contribution. The Court finds that these claims are subject to consolidation

with the related D'Amico matter which remain stayed until further notice or order.

IT IS FURTHER ORDERED that the cause of action for equitable indemnification

involves a question for the jury and the Motion for Summary judgment is, therefore, denied as to

that cause of action. The Plaintiff's Contribution claim survives as it was not before me as part of

this motion for summary judgment.

AND IT IS SO ORDERED this day of,2020, at, South Carolina.

Clifton B. Newman Presiding Judge
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

Builders Firstsource-Southeast Group, LLC

Plaintiffs,

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

Civil Action No. 2018-СР-08-02547

V.
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MI Windows And Doors, INC.; ECC Contracting,

LLC; Hurley Services, LLC; and Charleston

Exteriors, LLC,
Defendant.

ORDER DENYING

RECONSIDERATION

This matter came before the Court on October 18th, 2019 on the Motion for Summary

Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff's causes

of action for breach of contract, negligence, breach of  warranties, and indemnity. The matter came

before the Court again on January 17, 2020 on the Motion of the Defendants for Reconsideration

of the Order Granting Summary Judgment on various claims. An amended Order was issued on

February 3, 2020 to which the Defendant seeks reconsideration.

Having fully considered the matter, both Motions for Reconsideration are denied based on

the reasons stated in the Order of February 3, 2020.

AND IT IS SO ORDERED.

Clifton Newman

Presiding Judge

1

RECEIVED
MAR 19 2020

SC Court of Appeals
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1

1 STATE OF SOUTH CAROLINA

2 COUNTY OF BERKELEY

COMMON PLEAS COURT

CASE NO. 2018CP002547

3 BUILDERS FIRSTSOURCE

SOUTHEAST GROUP, LLC
4 Transcript of Record

Plaintiff,
5

VS. Date: October 18, 2019
6

ECC CONTRACTING, LLC,
7 MI WINDOWS AND DOORS, INC.,

HURLEY SERVICES, LLС,

(

8 CHARLESTON EXTERIORS, LLC

9 Defendants.

10 ***** ** * ****** * * * * * * * * * **

11

12 BEFORE:

13 The Honorable Clifton Newman

14

15

16

17

18

19

20

21 *** * *** * * * * *

22

23

24

25

Krista Nicole Carney, Stenographic

Court Reporter, transcribed by a

Stenographic Court Reporter
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2 REPRESENTING THE PLAINTIFF:

3

WILLIAM H. COX, III, ESQUIRE

HOWELL, GIBSON & HUGHES, P.A.

25 Rue Du Bois, Lady's Island

4 Beaufort, SC 29901-0040

5

REPRESENTING THE DEFENDANT (EСC CONTRACTING):

6 F. HEYWARD GRIMBALL, ESQUIRE

RICHARDSON PLOWDEN

7 235 Magrath Darby Blvd.
Suite 100

8 Mt. Pleasant, SC 29464

9

10
REPRESENTING THE DEFENDANT: (CHARLESTON EXTERIORS)

11 CLAY OLSON, ESQUIRE
HARPER LITTLE, PLLC

12 43 Broad Street

Charleston, SC 29401

13

14

REPRESENTING THE DEFENDANT (HURLEY SERVICES)

DEREK MICHAEL NEWBERRY, ESQUIRE

HALL, BOOTH, SMITH, P.C.

15 111 W. Coleman Blvd.

Suite 301

16 Mt. Pleasant, SC 29464

17

18

19

20

21

22

23

24

25

2
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2 PROCEEDINGS.
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3
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6

7
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9

10 (No exhibits were offered or marked for

11 identification.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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1 (These proceedings were had October 18,

2 2019, Berkeley Common Pleas.)

4

3 THE COURT: Okay. We're ready for

4 you-all at this point.

5 MR. COX: Yes, Your Honor. William Cox

6 for Builders FirstSource Southeast Groupр.

7 THE COURT: Yes, sir.

8 MR. COX: May it please the Court,

9 we're the plaintiffs in this matter and this is our

10 motion to stay and consolidate, or

11 stay.

consolidate and

12 A little procedural background, Your

13 Honor. And I'm going to refer to the other pending

14 matter in this county, the Damico litigation, which

15 has also been referred to by our subcontractors in

16 their memorandums, I believe.

17 But we were brought into the case by a

18 general contractor Lennar of the Carolinas and the

19 Damico litigation involving single-family

20 residences at the Abbey Spring Grove. We were

21 brought into that action --

22

23

THE COURT: Is that in Monks Corner?

MR. COX: It is in Berkeley County,

24 Your Honor. I apologize. I do not have the exact

25 address of it.
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1 THE COURT: What area of the county?

2 MR. COX: I believe it is Monks Corner.

3 And that action is 2014-CP-08-02424.

4 And, like I said, Lennar brought in my client,

5 Builders FirstSource, for our involvement in

6 providing turnkey window installation at that

7 project.

8 And after being brought in and

9 answering the complaint, and upon receipt of

5

10 initial records from our client, we were able to

11 establish that the window manufacturer was in my

12 windows and doors, and at least one of our

13 subcontractors was ECC Contracting. As such, we

14 moved to amend our answer and bring third-party

15 claims against those entities.

16 However, after filing our motion, the

17 Court entertained arguments regarding Lennar's

18 motion to compel arbitration in that matter. And

19 after being denied their motion to compel and after

20 being denied the motion to reconsider, Lennar filed

21 a notice of appeal. And since then the Damico

22 litigation has been stayed and is on appeal

23 regarding Lennar's motion to compel arbitration

24 issues. Since then --

25 THE COURT: The basis for compelling
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6

1 arbitration or denying compelling arbitration, what

2 was the controversy?

3 MR. COX: The best of my understanding,

4 Your Honor, is that Lennar had agreements that

5 compelled arbitration with certain subcontractors

6 and not with all subcontractors. And, you know, to

7 that extent, there's objections being had. And I

8 believe Judge Nicholson denied that motion to

9 compel. And then again upon reconsideration denied

10 their motion to reconsider it.

11

12

In order to protect our client's

interest and defenses in that matter, we had -- you

13 know, had continued to speak with our client and we

14 had discovered that a couple of other parties were

15 involved, Hurley Services and Charleston Exteriors,

16 for providing labor for turnkey window

17 installation.

18 However, because the case was stayed,

19 we weren't able to amend or bring those parties in.

20 We felt that this was the proper course, in filing

21 this action, that we are the plaintiff in. And we

22 asserted those claims against the manufacturer anp

23 our subcontractors that were involved in the Damico

24 litigation.

25 And once the parties appeared, we had
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1 hoped that we would be able to reach an agreement

2 of a stay of this matter and a consolidation with

3 the Damico litigation. MI Windows and Doors

4 instead requested that they would enter into a

5 stipulation of dismissal, as well as the tolling

6 agreement protecting my client's interest,

7 respecting any sort of defenses, regarding statute

8 oppose, regarding statute of limitation arguments.

9 Hurley Services was entered into

10 default and an agreement to let them out of

11 default, they agreed to consent to the stay and

12 consolidation.

13 And Charleston Exteriors was somewhat

7

14 on board, I believe, and then subsequently ended up

15 filing a motion for summary judgment. And ECC

16 Contracting also filed a motion for summary

17 judgment.

18 And with respect to our motion to stay

19 and consolidate, Your Honor, we believe that in the

20 interest of justice and to promote judicial

21 economy, the cleanest and easiest thing to do in

22 matter is to stay and consolidate with the Damico

23 litigation.

24 And the reason I'm using stay and

25 consolidate, and consolidate and stay, is because
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1 that case is on appeal. I'm not sure procedurally

2 if you can consolidate us at this time, which is

3 why we believe that a stay would be just and

4 proper.

5 THE COURT: The one on appeal has been

6 stayed?

7 MR. COX: Correct.

8 But with regards to our motion to

9 consolidate, certainly the facts and controversy

10 are the same, the witnesses will be the say,

11 questions of law will be the same. And we believe

12 it would -- but for that case being on appeal, we

13 would meet every criteria necessary for

14 сonsolidation.

15 THE COURT: And those criteria, again,

16 is what?

17 MR. COX: Simply common questions of

18 law and fact under the Keels case and some of the

19 trial judge's wide discretion as to whether or not

20 he would consolidate the matters. And really

21 that's about it.

22 It's under Rule 42. And we would put

23 forth -- and certainly I believe even

24 subcontractor's counsel has agreed that the

25 questions and facts are the same in both cases

8
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1 so...

2 THE COURT: And the particular

3 questions -- the common questions are what?

4 MR. COX: The questions of fact would

5 be, you know, who did what, who provided what

6 labor, what buildings, you know, who was involved

7 in the installation of the windows. And then the

8 questions of law would certainly be, you know,

9 notice and all the, you know, laws of negligence

10 and gross negligence.

11

9

THE COURT: Now, the two cases are from

12 two separate apartment complexes?

13

14

15

MR. COX: No, sir. It's the same --

THE COURT: Same apartment place.

MR. COX: And in our pleadings we

16 acknowledge that, you know, the whole procedural

17 history of how, you know, we were brought into the

18 Damico litigation. And that we are, you know,

19 filing this complaint with respect to the same.

20 THE COURT: All right. Who's opposing?

21 MR. OLSON: I think we would both would

22 be. I'm Clay Olson. I represent Charleston

23 Exteriors.

24 I would just make a simple argument

25 before my colleague, Heyward, would. We don't
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1 think there's a basis for a stay in this case due

2 to the fact that a separate case is on appeal. I

10

3 don't think there's any precedent for that. And as

4 he said, as far as, you know, joining the cases, I

5 don't think there's any -- I think that the Damico,

6 the parent case or the underlying case, is not

7 within that trial judge's discretion any more. I

8 think because of the Court of Appeals.

9 And, so, I mean, I understand his

10 argument, but I don't think there's any precedence

11 for staying a separate case based on the primary

12 case being stayed, I guess.

13 THE COURT: All right.

14 MR. GRIMBALL: And, Your Honor, I guess

15 part of what we're dealing with is we filed a

16 motion for summary judgement with regard to most,

17 but not all, of the claims that FirstSource had us

18 presented.

19 And so it's a question of what claims

20 remain as to whether or not, joined or a

21 consolidation is necessary or appropriate.

22 You know, if we are going to -- if some

23 of their claims is going to survive this motion

24 hearing, obviously we have got to do something.I

25 mean, we can't have a case that is derivative of
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1 the Damico action. You know, go to trial before

2 the Damico action is resolved. I mean, it's just

3 impractical.

But, you know, I don't know whether4

5 consolidation or joined is more appropriate. You

11

6 know, should you deny my motion, Mr. Olson's motion

7 in whole, you know, I think --

8 THE COURT: Your motion for summary

9 judgment?

10 MR. GRIMBALL: For summary judgement,

11 yes. And, you know, part of the point of bringing

12 these motions now is the Damico case is -- you

13 know, it's a 54-unit single-family residence

14 development. And it is -- not only are the

15

16

plaintiffs litigating the vertical construction of

the homes. You know, the flashing of the windows

17 and the roofs and what have you, but they're also

18 litigating some pretty substantial foundation and

19 drainage. And when I say drainage, I mean site

20 drainage issues.

21 And so, you know, it will end up being

22 а case with 40 or 50 parties. And it's prejudicial

23 to the defense of my client to get thrown in with

24 all that and be trying to deal with these claims,

25 when we now have the opportunity with just the five
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1 of us to deal with some of these claims.

2 So I'd suggest that maybe before you

3 rule on Mr. Cox's motion that Mr. Olson and I have

4 the opportunity to argue our motion for summary

5 judgement. And then perhaps we could do an order

12

6 that addressed both of the motions.

7 THE COURT: All right. Mr. Olson.

8 MR. OLSON: I think that's a great

9 point. I would only add that depending on how you

10 rule on our motions for summary judgment, I mean,

11 we would probably enter into a consent as to -- I

12 can't speak for Heyward's client. But, I mean, I

13 think his point's -- you know, I think basically

14 what we were worried about is all of a sudden we

15 get consolidated into a case that is dormant and

16 not being able to hear our motion for summary

17 judgement, which we think are timely and should be

18 disposed of now. They're not going to change.

19

20

THE COURT: Mr. Cox.

MR. COX: Counsel made two quick

21 points, Your Honor. With respect to the prejudice

22 that Mr. Heyward claims that his client would be

23 subjected to, we have a motion to amend in the

24 Damico litigation that is pending, even though it's

25 on appeal. So as soon that case calms down out of
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1 appeal, our motion will be heard. And I've never

2 not seen a motion to amend not get granted.

13

3 So there's no prejudice to the

4 plaintiff in the Damico case. No one is going to

5 be objecting to that motion. ECC, to the extent

6 they're not in that case, will not be able to stay

7 and object to that motion.

8 So the prejudice that he puts forth

9 before your Court is not existence, in the fact

10 that he will be brought into that case one way or

11 the another.

12 And then, secondly, with respect to

13 Mr. Olson's position, I just think that for all

14 these reasons, the stay is most appropriate and

15

16

17

18

19

it's the cleanest thing at this time for the Court

to do in the interest of justice. And to protect

all the party's interest, including my clients.

And, certainly, a stay and

consolidation, any arguments they have with respect

20 to summary judgment they will stay have even if the

21 case stayed and consolidated. They will not lose

22 those rights. The arguments they would be making

23 to Your Honor today would still be the same

24 arguments that they may or may not make in the

25 future.
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1 And then with respect to Mr. Olson

14

2 claiming that he doesn't want to get dragged into

3 this big Damico case, all of us in this room are

4 aware, in following the Damico litigation. In

5 fact, these attorneys notified our office of some

6 developments in that case that we were not aware of

7 because we weren't on the e-mail chain.

8 So there's no prejudice to these

9 attorneys or their clients because they are already

10 following that litigation, certainly billing for

11 it, whether it be to the client or pro bono,

12 whatever.

13 So for those reasons, again, we just

a
14 believe that a stay and consolidation or

15 consolidation and stay are most appropriate in this

16 situation.

17 THE COURT: You cannot consolidate a

18 case with a case on appeal. Because the Court of

19 Appeals has jurisdiction over the case. So I

20 can't -- absent some kind of stipulation between

21 all parties, I don't see how I can consolidate a

22 case with a case on appeal.

23 So it leaves the question of a stay

24 pending coming from the Court of Appeals. Now, as

25 far as the underlying litigation, who represents
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1 the plaintiff?

2 MR. GRIMBALL: Your Honor, the

3 Steinberg Law Firm and John Hayes' Law Firm

15

4 represents the plaintiffs.

5 THE COURT: And they have no interest

6 in this issue?

7 MR. COX: No, Your Honor. In fact, the

8 case is on appeal, but the parties have agreed to

9 continue their oral arguments up on appeal to

10 conduct a mediation. And that was what I had

11 eluded to. But these attorneys informed us of that

12 development. We were not on those e-mail threads

13 where they are going to continue the arguments and

14 do a mediation.

15 And, again, since then all of our

16 subcontractors, everyone here at the table intends

17 to participate in that mediation in the Damico

18 matter, which I believe just further goes to the

19 point that a stay is most appropriate in this case

20 to afford them that right and opportunity and to

21 bring all the parties to the table. And as

22 Mr. Grimball said, you know, for all five of us to

23 work it out together.

MR. GRIMBALL: And just to be clear,24

25 Your Honor, we have -- our firm represents two
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1 other -- we represent a landscaper and a floor

2 installer in the underlying litigation. And we

3 actually resolved the plaintiff's claims against

4 those parties independently. So, you know, as a

5 courtesy I let them know about that.

6 But it doesn't have anything to do with

7 this litigation. But it would have not known about

8 that in the course of the representation of ECC.

9 MR. OLSON: And we were never made

10 aware of the mediation. So I don't think it's

11 really relevant.

12 THE COURT: Mr. Newberry, who do you

13 have?

14 MR. NEWBERRY: Your Honor, I represent

15 Hurley Services. When I first got involved in this

16 matter they were in default. I have followed the

17 underlying matter because some lawyers in my office

18 are involved in that.

19 Essentially, what happened -- it's a

20 huge mess. It's up on appeal. There are subs who

21 Lennar moved to compel the plaintiffs to arbitrate

22 and their subs. All the subs have different

23 contracts. And so there are all these arguments.

24 And so, essentially, what's happened

25 now is the Court of Appeals has stayed oral
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1 argument to see if some of the parties can work it

17

2 out. What happened with Builders FirstSource, I

3 think, is they got caught filing a motion to bring

4 in their parties. Everybody was scrambling as this

5 motion for arbitration is getting ready to be

6 heard, trying to figure out who we have to bring

7 in.

8 They filed a motion. And now, out of

9 fear of being precluded later by the statute of

10 limitations from getting everybody into the

11 underlying action, filed this suit. There's really

12 no way this suit can go forward separately by

13 itself because it's an indemnity. They're

14 basically saying, you can't indemnify us for what

15 we losing to Damico. So there's no way we can

16 figure that without Damico.

I've agreed or consented to17

18 consolidation, because I just think that's the only

19 way they would could actually handle it or stay, or

20 whatever needs to be done. But that's really my

21 only position here today. I don't have a motion

22 for summary judgment.

23 MR. GRIMBALL: May I proceed with our

24 motion for summary judgement?

25 THE COURT: Well, I'm trying to get the
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1 gist of what it's all about. Or it may not be

2 appropriate at this time.

18

3 Let me hear from Mr. Newberry first.

4 MR. NEWBERRY: The underlying action

5 what happened was Lennar moved very early. And

6 Your Honor deals with a lot of these cases. And so

7 when they moved to compel arbitration, there had

8 been no expert reports exchanged, nothing like

9 that.

10 And so it ballooned, like construction

11 cases do. And it's been on appeal for, I don't

12 know, like two or three years. And it's still at

13 the Court of Appeal level.

14 And so everyone is trying to figure

15 out, you know, what are the real issues, who was

16 really involved, who needs to be in this case, who

17 doesn't need to be in this case.

18 And because the plaintiffs didn't sue

19 the subs directly, it's all tied up, whereas he

20 might have been able to carve out and proceed down

21 this sort of trajectory.

And we've been sitting -- the22

23 underlying cases have been sitting in limbo for a

24 long time. And now some parties are resolving,

25 which is great, if you can do that. But this is a
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1 spinoff.

2 THE COURT: Do you think that

3 addressing a summary judgment at this is premature?

4 MR. NEWBERRY: I take no stance on

5 that, Your Honor.

6 THE COURT: It helps sometimes to

7 figure out all these issues.

8 All right. Mr. Grimball.

9 MR. GRIMBALL: All right. Your Honor,

10 if I may, I've got a hard copy of my motion for

11 you.

12 THE COURT: Yes, sir.

13 MR. GRIMBALL: Your Honor, we have

14 moved for summary judgment on --

15 THE COURT: So I have a visual picture,

16 does anyone here know where the Abbey at Spring

17 Cove is located? Anyone ever heard of it? Do you

18 have an address for it? Highway 52? Highway 17?

19 THE BAILIFF: I will not swear to it,

20 Your Honor, but I believe it's at the corner of

21 Суpress Garden Road and Old 52.

22 THE COURT: It's at the corner Cypress

23 and Old 52.

24 MR. OLSON: Apparently, there's a

25 master development called Spring Grove Plantation.
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1 And the Abbey is a phase of that, but I can't

2 really tell you where that is.

20

3 THE BAILIFF: Yeah. I think there's at

4 least 10 different subdivisions in Spring Grove.

5 But Spring Grove itself is at the corner Old 52.

6 THE COURT: Thank you. That at least

7 positioned me in the right direction. Yes, sir.

8 MR. GRIMBALL: And, Your Honor, just

9 before I start. I somehow -- this morning I

10 sneezed and like whacked the three vertebrae in my

11 neck. So if I look like a robot it's because I'm

12 apparently getting old.

13 MR. OLSON: Sneezing injury.

14 MR. GRIMBALL: So we would move for

15 summary judgment on three grounds. We move to

16 dismiss for summary judgment on Builders

17 FirstSource's claims of negligence breach of

18 contract, breach of warranty.

19 On the basis of this Stoneledge

20 Holding, the idea that those claims are all

21 conditioned on their liability to Lennar and/or the

22 plaintiffs in the Damico case.

23 We've also moved for summary judgement

24 on their contractual indemnity claims under the

25 Cumberland Holding. The language in their contract
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1 is substantially the same as that in the Concord

2 and Cumberland holding.

21

3 THE COURT: That was my case, Concord

4 and Cumberland?

5 MR. GRIMBALL: Yes, sir. I don't think

6 you needed it, but I included in your ruling in

7 Seashore Villas as well, just because that was

8 perhaps a little fresher on your mind.

9

10

THE COUR: Okay.

MR. GRIMBALL: And then the last ground

11 is we've moved for summary judgement on all their

12 claims but contribution, on the basis of the

13 expiration of the statute of limitation.

14 And since that one is perhaps a little

15 bit more novel, I'll start there and move

16 backwards. This case was originally filed on

17 December the 21st, 2018. The Damico case was filed

18 October 30th, 2014. It was originally about the

19 lot drainage and the foundation issues that I was

20 telling you about earlier.

And the Steinberg Law firm associated21

22 Mr. Hayes, who had perhaps a bit more of an

23 appreciation for the nuisances and the issues that

24 can arise with construction. And they amended

25 their pleading to assert claims related to the
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1 vertical construction of all of the homes as well.

2 And that's how Builders FirstSource came to be a

3 party to the Damico case.

22

4 Builders FirstSource was served in the

5 Damico case on December the 3rd, 2015. The

6 affidavit of service in that case is Exhibit 1 to

7 my memorandum. Their answer is dated September the

8 15th, 2015. And it was served by U.S. Mail on

9 December the 18th, 2015.

10 Their answer -- in the Damico case is

11 Exhibit 2 to my memorandum. So, obviously, they

12 filed this litigation three years and three days

13 after they served their answer in the underlying

Well, why is that important? In South

14 one.

15

16 Carolina there are two types of indemnifications.

17 There's indemnification against loss, which is your

18 traditional, what we think of, in terms of

19 equitable indemnification. And there's also

20 indemnification against liability. Indemnification

21 against loss -- your claim for indemnification doe
s

22 not arise until a payment has been made.

23 So in your traditional context it

24 wouldn't arise until a defendant had actually paid

25 the judgment.
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1 And indemnification against liability,

2 on the other hand, arises when the liability is

3 incurred. And the Builders FirstSource, in their

4 complaint -- which I have a copy of, if you would

5 like.

6 THE COURT: Yes, sir.

7 MR. GRIMBALL: So in their complaint,

23

8 Builders FirstSource alleges that it is entitled to

9 indemnification against liability. And so the

10 claims they are bringing accrued when the liability

11 was first incurred. You know, we don't know when

12 they contacted Mr. Hughes or when they retained him

13 to represent in that case. But we do that he was

14 working for them and that they were accruing a

15 liability of his attorney's fees on December the

16 18th, when he made an appearance and filed his

17 answer.

18 And they are seeking attorney's fees

19 and costs as damages in this litigation. I mean,

20 you know, obviously those fees have not stopped to

21 run, but it's just the same as any other

22 construction defect case. It's a progressive

23 damages case.

24 You know, if we were talking about the

25 plaintiff's claims, just because they have brought
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1 the suit doesn't mean that it stops raining and

2 building stops being the subject of water

3 intrusion. No. The damages often get much worse

4 during the dependency of the litigation.

5 So for that reason, Your Honor, we

24

6 believe that the plaintiff's claims are everything,

7 but contribution are barred by the statute of

8 limitations.

9

10

Then on to the Concord and Cumberland

Holding. In that case, Your Honor, you held that

11 contractual indemnity provisions in order to be

12

a

enforced have got to be clear and unequivocal. And

13 in order for a contractor to prevail on contractual

14 indemnity claims against a subcontractor it must be

15 clear and unequivocal that the claims -- that the

16 provision that supports the claim for contractual

17 indemnity and the subcontractor are agreeing, that

18 the subcontractor will indemnify the contractor for

19 their mutual negligence.

20 I think in the opinion that it's called

21 concurrent negligence, as opposed to sole

22 negligence. And in that case you held and the

23 Court of Appeals agreed that where the

24 indemnification provision was limited to the extent

25 said that it would indemnify for the loss resulting
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1 from -- to the extent caused or alleged to be

25

2 caused in whole or in part by any negligent act or

3 omission of the subcontractor, that that was not

4 clear because it could be read to be in an

5 agreement that the subcontractor would only be

6 identifying -- or indemnifying the upstream party

7 for its sole negligence.

In this case, Builders FirstSource has8

9 executed two master subcontract agreements with

10 client; one in 2008 and one in 2015. The one in

my

11 2008 temporally would seem to be the one governing

12 worked performed in this case. However, it's

13 irrelevant to address because the indemnification

14 provision in both contracts are the same.

15 And in both cases, the provision, which

16 is 12.1 of the contract says, that the

17 subcontractor will agree to indemnify the Builders

18 FirstSource to the extent caused or alleged to

19 caused in whole or in part by any negligent act or

20 omission of the subcontractor. And those contracts

21 are Exhibit 3 to my memorandum. And just -- and

22 that's on page 12, I believe.

23 Finally, Your Honor, the Stoneledge

24 Holding. In Stoneledge, the Supreme Court ruled

25 that claims conditioned on liability to another
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1 party are merely claims for indemnity in disguise.

2 In this case, Builders FirstSource has pled

3 repeatedly in asserting its claims that in the

26

4 event that plaintiffs and/or Lennar, in the

5 underlying action, prove that the materials or

6 services provided by BFS were not in accordance,
et

10

7 cetera, et cetera, then in that event ECC

8 Contracting has materially breached their excessed

9 warranties.

In the event that the plaintiffs and/or

11 Lennar proves that Builders FirstSource breached a

12 duty, then, in that event, ECC has breached its

13 duty. These claims as pled are clearly conditional

14 on liability to a third party and as such they're

15 merely claims for indemnity in disguise. With

16 that, Your Honor, I don't have anything further.

17 THE COURT: In summary what?

18 MR. GRIMBALL: In summary -- well, Your

19 Honor, we're at a strange procedural position. I

20 believe that addressing these legal questions now

21 will make things easier for us in the future and

22 makes most sense.

23 Builders FirstSource's claims are all

24 conditional on their liability to Lennar and/or the

25 plaintiffs, and as such they really are just claims
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Builders FirstSource?

1 for indemnity.

2 THE COURT: And so if your motion is

3 granted, then what -- where does that leave

4

5
a

6

7

8

MR. GRIMBALL: They'll have

contribution claim. And obviously it will not be

right because they would have only extinguished the

liability of the subcontractors. So either we will

9 consent to staying the contribution, if the Clerk

10 of Court can do that. Or, you know, they can wait

11 until they extinguish the liability of ECC and the

12 other subcontractors. And they can pursue the

13 contribution claiming a more traditional timeframe.

You know, I don't know if -- I don't14

15 know if Berkeley County stays cases when they

16 aren't on appeal. I had a client go into

17 bankruptcy and Dorchester County dismissed the case

18 when I filed the notice of bankruptcy stay. And I

19 talked with the Clerk of Court and she said they

20 could not just stay the case. And what they did

21 was they dismissed it and it could be restored when

22 the bankruptcy stay was resolved or the bankruptcy

23 stay was lifted.

24 THE COURT: Is there an option on the

25 E-file que?
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1

2

3

THE CLERK: Yes, Your Honor.

THE COURT: When was that?

MR. GRIMBALL: That was actually last

4 month. And the plaintiff's attorney just had to

28

5 file a motion to reconsider and it's sort of a

6 mess.

7 THE COURT: You said the clerk did it?

8 MR. GRIMBALL: Yeah, the clerk did it.

9 THE COURT: Okay.

10 MR. GRIMBALL: So this really, I think,

11 makes the most sense. I know Mr. Cox is opposed.

12 I would be too, if I were in his shoes.

13 MR. COX: Your Honor, I would like to

14 rebut, obviously.

15 THE COURT: Sure.

16 MR. COX: I believe that Mr. Grimball

17 is misinterpreting the case law.

18 THE COURT: Let me hear from Mr. Olson

19 first.

20 MR. OLSON: Thank you, Your Honor. I

21 represent Charleston Exteriors. Our position is

22 congruent with ECC. We're subject to a similar

23 fender agreement, as he stated. It's dated 2012,

24 which would make it the operating subcontract.
I'm

25 sorry, I need to give you this. We filed this a
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1 few days ago. Here's a hard copy of it.

2 Primarily, though, the claims for

3 negligence, breach of contract -- negligence,

4 breach of contract, and breach of warranties, we

5 don't think there's any issue for a jury as to

6 they fail on two manners.

7 I mean, first of all, there's the Stone

8 Legend office being availed in indemnity sequence.

9 The other one is the statute of limitation. Had

10 this lawsuit, brought by Mr. Cox's firm, been filed

11 three weeks before, two weeks before, we would not

12 have that argument to be made. And, although, it

13 was close it's kind of like a sort of pregnant,

14 kind of argument. You know, you're either within

15 in it or you're not.

16 And I don't think there's an argument

17 they can make within that they filed this suit

18 within the three years. I haven't heard it yet.

19 Maybe we will in a minute.

20 As far as -- I think he touched on

21 equitable indemnity. If he didn't, I would just

22 add that we can't find a scenario whereby -- under

23 an equitable indemnity scenario where Builders

24 FirstSource would not have at least joined in our

25 negligence, if we were found to be negligent, being
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2

1 that they were -- that's who we were working for.

That they not only supplied the

3 windows, they were actually the contractor that we

4 were subcontractors of.

5 Basically, what Lennar Contractors --

6 Builders FirstSource with us. And although they

7 passed the burden of installation to my client,

8 they still have the obligation to Lennar to install

9 the windows and supervise that work.

10 And I don't want to get too stuck in

11 the weeds on that. Mainly -- other than just

12 simply doing the math of three years. South

13 Carolina, especially a being a discovery rule

14 state, we don't think that there was even

15 construction -- we can prove they were on actual

16 notice. I mean, we have the lawyer for Builders

17 FirstSource signing a pleading December 15th of

18 2015 and then filing this one December 21st, 2018.

19 I mean, it's three years and six days. There's

20 just no doubt.

21 As far as -- we agree with your holding

22 in the Concord and Cumberland. And in some way

23 really we might have something to -- after Mr. Cox

24 goes. But I think Mr. Heyward did a very adequate

25 job covering our position.
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1 THE COURT: All right. Mr. Cox.

2 MR. COX: I will stay with the order

3 that Mr. Grimball did, Your Honor, with respect to

4 his argument and statute of limitations and the

5 incurring of liability and the two different types

6 of liability recognized by South Carolina. I agree

7 with that.

8 However, I disagree with his reading of

9 the case that he is talking about, which is Jones

10 vs. Builders Investment Group. It's a footnote

11 citing Piper v. American Fidelity & Casualty

12 Company. I have a copy of the Piper case, which is

13 the case that he is referencing, if you would like

14 for me to hand it up.

15 THE COURT: Yes, sir.

16 MR. COX: I assume that y'all have

17 copies, but I have some for y'all, as well.

18 In Piper, Your Honor, as Mr. Grimball

19 noted, it talks about the two different types of

20 contracts for indemnity in South Carolina.

21 THE COURT: Boy, you are taking it back

22 to 1930?

23 MR. COX: Absolutely. Well,

24 Mr. Grimball is, so I'm just on the train with him,

25 Your Honor, and trying to educate you as well.
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1 In that case, you know, it discusses

2 the two different types of contract for indemnity.

32

3 And the case, as far as I know, and I think

4 Mr. Grimball would agree, it's still good law. And

5 it is the law. And in that case, the liability and

6 the terms they are talking about, it's not the

7 attorney's fees. It's a judgment. And the case

8 goes into detail about when the judgment is

9 rendered, then the insurance company is obligated

10 to pay.

11 So it's not simply just attorney's fees

12 being incurred. That is not at all what the case

13 is talking about. It is when -- the liability is

14 judgment. And there's two different types of

a

15 indemnity. When the liability attaches, i.e. the

16 judgment is rendered, then there's that type of

17 contract for indemnity. And the other is, once

18 that judgment is paid, similar to like a

19 contribution claim.

20 But those are the two types of

21 contracts for indemnity. And it is not of the

22 notion that because we start incurring attorney's

23 fees that liability is attached and, therefore, the

24 statute starts to running that day.

25 Our courts have made it very clear that
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1 under the Services of Charleston case that as an

2 indemnity statute of limitations runs from the time

3 the judgements entered into the defendant. It's

4 not when attorney's fees begin to accrue. It is

5 not until a judgment is actually rendered.

6 And the different between the two

7 different types of contract for indemnity under the

8 Piper and the Jones' case is whether or not the

9 insurance company has to pay the judgment once it

10 is rendered or once it is discharged. And that is

11 simply not the case here, Your Honor. We do not

12 have a judgment against yet. Therefore, our

13 statute of limitations has not begun to run on our

14 indemnity claims.

THE COURT: Now, if the claim is15

16 approved, if the statute hasn't run, do you have a

17 claim?

18 MR. COX: It is not accrued yet.

19 Because a judgment has not been rendered.

20 THE COURT: So what is your goal in

21 this litigation?

22 MR. COX: So we have a contract for our

23 subcontracts. And I will go ahead agree, I, too,

24 agree your ruling in Concord and Cumberland.

25 However, again, they are misinterpreting that
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1 reading. And our agreement for a contractual

2 indemnification is that they will come in and our

3 subcontractors will defend and indemnify Builders

4 FirstSource upon the notice of all claims, and

5 including the cost of the fence and arguing over

34

6 whether or not they have to defend and indemnify

7 us. Those are in that language.

8 THE COURT: Builders FirstSource, what

9 type of services do they provide?

10 MR. COX: We are a material supplier,

11 but we all also provide turnkey installation for

12 windows and doors, at least in the Charleston

13 market. And other markets we do all sorts of

14 different things.

15 THE COURT: And you have these other

16 companies working under --

17 MR. COX: Correct. We have a list of

18 contractors where their primary source of income of

19 work is to do installation services of Builders

20 FirstSource.

THE COURT: So you want to prove21

through your litigation, you want to prove that22

23 they -- the subcontractors negligently performed

24 services for Builders FirstSource and have that

25 determined prior to any defect being established?

000351



35

1 MR. COX: No. Our subcontractors agree

2 contractually and then we also have insurance

3 provisions, contractually requiring them with

4 initial insured, that as soon as we get served with

5 a lawsuit over, you know, your house and they were

6 involved in that job, and to the extent that their

7 services are at issue in that lawsuit, then they

8 need to step in and defend us.

And similar to Concord and Cumberland,9

10 with the whole Muller Superior, Your Honor found

11 that Muller did not have to indemnify Superior for

12 Superior's negligence, whether it be sole or

13 concurrent. But Muller did have to indemnify

14 Superior for Muller's negligence.

15 And that is all we're asking in this

16 case and in every case that we bring Your Honor, is

17 that the party responsible for installing the

18 windows, the doors, the roof, whatever, that to the

19 extent those are issues in that case, that the

20 proper party come in and defend against those

21 claims.

22 THE COURT: Well, did Builders

23 FirstSource agree in the underlying litigation that

24 they were negligent?

25 MR. COX: No. We always deny
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1 everything. I mean, really we do. You have to.

2 THE COURT: You have to cover

3 yourselves and the subcontractor?

4 MR. COX: Exactly. And then we pled it

5 as such is because we stand by our products and our

6 services. And we believe whole heartily that

7 there's never anything wrong with it. And it's,

8 obviously, the plaintiff's job to prove otherwise.

THE COURT: Assuming you win your case9

10 against the subcontractors and you also win your

11 case against the plaintiffs, then how do you --

12 what do you do with your judgment?

13

14

MR. COX: Well, that is why we believe

that this case should be stayed so that we can

15 consolidate it with underlying action, wherein the

16 plaintiffs have brought allegations related to the

17 window installation, which Charleston Exteriors and

18 ECC, who are the people who provided those

19 installation services. And to the extent there's

20 any negligence there, those are the proper parties

21 who need to stand and defend against those. Plus,

22 they're contractually obligated do so, as they've

23 agreed to do.

24 THE COURT: So it's another word for

25 staying is that the cause of action doesn't accrue
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1 until liability is established?

2 MR. COX: Well, this is a unique

3 situation because the cases on appeal and stayed,

4 there's a cause of action. And, again, we just

5 felt this was the best and most appropriate way to

6 protect our client's interest, and to give them

7 notice, so they couldn't claim we all knew about it

8 since 2016, you didn't give us any notice. You

9 know, I don't think this situation happens every

10 day.

11 And, again, in the interest of justice

12 for all parties, you know, for everybody's interest

13 that a stay is the most appropriate here. The

14 clerk has already agreed that she can certainly

15 stay the matter without it being on appeal. There

16 is a button for that.

17 THE COURT: Are you saying that they

18 can stay it, but the subs are saying, well, these

19 causes are action are not really recognized or we

20 will clean up the proceedings first by establishing

21 if there are cases that say that you have no

22 indemnity rights to pursue prior to --

23 MR. COX: That's not correct, Your

24 Honor. That's the cases do not say that.

25 THE COURT: I'm saying that you can't

000354



1 pursue it until a certain point in time. Well,

2 then you have a statute of limitations issue

3 regarding the suit. If the motion for summary

4 judgment is granted regarding statute of

5 limitation, that will only pertain to those

6 particular claims; right?
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7 MR. COX: Correct. It doesn't get rid

8 of the whole case.

9 THE COURT: Right.

10 MR. COX: We're still here. And so we

11 still have the issue of this matter needs to be

12 stayed until Damico comes down from the Court of

13 Appeals.

14 MR. OLSON: I think we would probably

15 consent to -- you know, as to the contribution

16 claim or whatever claims survived after this. I

17 mean, I don't think we're going to keep this case

18 going under the contribution theory alone.

19

20

21

MR. GRIMBALL: We can't.

MR. OLSON: Yeah, we couldn't.

So we do have -- you know, I would say

22 that we have a very great interest in the

23 negligence claim, breach of contract, and the

24 indemnity claim, as you said being cleaned up and

25 removed. I mean, there's also a chance that the
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1 plaintiffs could bring us into the other suit.

2 We're seeking summary judgment in this suit,

3 though.

4 MR. COX: And their basis for summary

5 judgment is not proper, Your Honor. They're

6 misreading the Piper case. They're misreading

7 your -- the Concord and Cumberland case.
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8 THE COURT: Well, I don't know the last

9 time that I read а 1929 сcase to establish any

10 authority.

11 MR. OLSON: It's an old one, but good

12 one.

13 MR. COX: And then also with respect to

14 your Ocean Keys and Seashore Villas case, Your

15 Honor, the position of ECC was that our indemnity

16 agreement was the same as Your Honor was

17 interpreting in that case. And that is not

18 correct.

19 In that case, the indemnity provision

20 had a work exclusion exception. We do not have

21 that in our indemnity agreement. Our indemnity

22 agreement is exactly like Mullers and Superior from

23 Concord and Cumberland. And just like Your Honor

24 ruled in that case, that Muller only had to

25 indemnify Superior from Muller's negligence. That
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1 is all we're asking of our subcontracts in this

2 case and every case that we bring.

3
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And so for those reasons, at least with

4 respect to the Concord and Cumberland arguments,

5 it's not here, Your Honor. And the same goes for

6 the Seashore Villas. And then, again, I would

7 argue once Your Honor has had a chance to review

8 the Piper, the case from 1930s, that you will see

9 that they're misconstruing the liability. And it

10 is, in fact, a judgment, not just simply the

11 incurring of attorney fees.

12 MR. GRIMBALL: Your Honor, if I may,

13 I'd like to read you a part of the Piper case.

14 This is from page three. And the Court's talking

15 about the difference between contract for

16 indemnification against liability versus law.

17 And the Court writes that the act

18 specifically requires liability insurance, which

19 should be a policy insuring indemnifying passengers

20 receiving personal injury by reason of any act of

21 negligence on the part of the insured.

Personal injury -- they're talking22

23 about insurance contracts, obviously. And this is

24 a type of insurance contract insofar that the

25 parties have agreed to indemnification under
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1 certain terms. And they're talking about a

2 personal injury.

Well, there's no judgment when
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3

4 somebody's hurt. You know, the Court goes on to

5 state, the payment by the insured is not logically

6 a conditional prescience to his liability to the

7 injured person. And, consequently, not so to the

8 obligation to the company to pay him.

9 The Court specially says that the

10 injury to the individual person for which the

11 insured is negligent is the grounds for liability

12 and it is the basis for payment under the contract

13 for insurance against liability.

14 In this case we have exactly the same

15 scenario. The personal injury of Builders

16 FirstSource is their attorney's fees and costs.

17 Those are the damages, the personal injury to the

18 individual contemplated in the case. They're

19 talking about somebody getting hurt, medical

20 damages.

21 And in this case, just because you've

22 been -- when you get shot or break your leg or

23 whatever, you don't instantly have medical damages.

24 You have to receive medical treatment in order to

25 have those kinds of expenses, those costs and then
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1 those damages.

2 And, so, quite frankly, you could argue

3 that the act of them being sued is like the

4 passenger to the train falling and breaking his

5 leg. And that's when the action actually -- the

6 liability accrues.

7 And I wanted to touch on something else

8 that Mr. Cox said, because he mentioned that they

9 were seeking for their subcontractors to defend

10 them, that they have a duty to defend. And that's

11 in the contracts.

12 One of the most robust long-winded

13 indemnity provisions I've ever seen. They've got

14 multiple indemnity provisions covering every

15 possible problem that could arise in a construction

16 contract.

17 And the contract specifically says,

18 that the duty to defend is distinct from and

19 separate of the duty to indemnify. Well, if

20 they're seeking for their subcontractors to defend

21 them in the underlying litigation, they can't wait

22 more than three years to do that. I mean, it's

23 illogical. And it's prejudicial to the

24 subcontractors. Because for three years Builders

25 FirstSource has been doing whatever, defending
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1 itself. And then it comes in after the fact and

2 says, y'all have a duty to defend us, we did all
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3 this without telling you, we should be indemnified

4 for these fees and costs.

5 And these subcontractors -- I mean,

6 this is not the only case that I have ECC as a

7 subcontractor of Builders FirstSource. They'vе

8 been working together for years. They have had

9 half a dozen or a dozen cases involving the same

10 kind of parties. It is very much the usual

11 suspects. It's not like they couldn't find them.

12 So with regard to the Concord and

13 Cumberland case, Mr. Cox's client, Builders

14 FirstSource, contractually agreed to provide

15 certain services to Lennar and the plaintiffs. And

16 then they turned around and they signed a contract

17 with ECC and the other subcontracts and said, we

18 want y'all to perform these services on our behalf.

19 It is impossible for ECC to be solely

20 negligent in damaging Lennar. Because Builders

21 FirstSource is contractually responsible for the

22 acts and omissions of ECC.

So I think that Mr. Cox's argument23

24 explains precisely why those claims should fail.

25 Не didn't delve any further into the Stoneledge
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1 case and didn't argue against it, that I heard, and

2 so I won't repeat what we've said on that front,

3 Your Honor. Thank you.

4 THE COURT: All right.

MR. COX: And that is correct, Your5

6 Honor. We still concede that the Stoneledge

7 argument, we still pled the clients for negligence,

8 breach of warranty, and breach of contract, because

9 Stoneledge is a Court of Appeal decision. It's not

10 the final decision. It should be taken up with the

11 Supreme Court. Out of an abundance of caution we

12 always pled those claims.

13 And, again, with going back to the

14 Piper decision, which I would -- I hope Your Honor

15 will read. You know, when the plaintiff on the

16 train incurs the injury on the train, they don't

17 get paid for the damages on day one. They've still

18 got to get a judgment against the defendants who

19 are responsible for causing those damages.

20 And that is what is happening here.

21 There's no judgment. And until there's a judgment,

22 the argument that the statute of limitation is run

23 is simply without merit.

24 And going back to Concord and

25 Cumberland it's -- Concord and Cumberland was
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1 discussing the sole negligence and the standard

2 necessary for you to claim to have an indemnity

3 agreement that requires your subcontractor to

4 indemnify you for your negligence.

5

45

The case talks about concurrent

6 negligence. And concurrent means that both parties

7 are responsible. However, in Concord and

8 Cumberland, the Court found that when you were

9 trying to -- Superior was seeking that Muller

10 indemnify Superior for not only Muller's concurrent

11 negligence, but for Superiors also. And the Court

12 found that because they were, in fact, whether it

13 be concurrent or sole, there's still a factor of

14 sole in the concurrent negligence, two parties.

15 And I'm partly responsible. I'm concurrently

16 negligent. And to the extent that you are

17 requiring or seeking your subcontractor to

18 indemnify you for your sole portion of that

19 concurrent negligence, you have you to rise to the

20 higher standard of review to a clear and

21 unequivocal, you know, language.

And that is not the case here. Again,22

23 we are seeking that Charleston Exteriors and ECC

24 indemnify Builders FirstSource for ECC's sole

25 negligence and ECC's concurrent negligence. But
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1 solely their concurrent negligence, not our

2 concurrent negligence. And the same goes for

3 Charleston Exteriors, with respect to there can

4 never be a situation because we agreed to provide

5 these services. That's not true.

6 If ECC goes out there and, you know,

7 recklessly installs different fasteners, after

8 we've provided them with the fasteners they were

9

10

suppose to instal, or they do something, you know,

whatever it is fraudulently, that's on them. We

11 didn't participate in that fraud and undertake

12 that. That would be their sole negligence and

13 their wrongdoing.

14 And to the extent that there was

15 concurrent negligence, because we did have

16 supervision duties over that, the jury portion,

17 whether it be 50/50, or 51/49, or 5/95, there's

18 going to be a portion of the concurrent negligence

19 that is solely ECC's and Charleston Exteriors,

20 which is exactly what Concord and Cumberland went

21 through. It's what Your Honor went through.

22 And that's the law of South Carolina.

23 And we would ask that you stay with those

24 consistent rulings. And for those reasons, deny

25 their motions for summary judgment in this case,
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1 and ultimately stay this proceeding until the time

2 that Damico is down and we call all go into the

3 Damico litigation together.
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4 THE COURT: All right.

5 MR. OLSON: The only thing that I was

6 going to add, and pardon me if it's been covered
or

7 alluded to, in their contractual indemnification

8 claim, had they not been seeking attorney's fees

9 and costs, we might be able to agree that the

10 injury hasn't accrued yet.

11 But because that's in the subcontract

12 and that's part of their lawsuit against us, we

13 can't help but to conclude that those damages began

14 three years and seven or eight days ago, or

15 whenever they, at least, drafted and filed their

16 original answer in the case.

17 If they were to drop the attorney's fee

18 claim, you know, we might be able to work something

19 out. But we don't see how those could have accrued

20 after.

21 THE COURT: I'm interested in accepting

22 that offer.

23 MR. COX: I would request that they

24 enter in this agreement to defend and indemnify,

25 and it goes into detail, like Mr. Grimball said,
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1 and Mr. Olson with his 12 pages.

2 Both parties enter into it. This isn't

3 like a one-time thing. We work with them every

4 day. The most interesting fact here, Your Honor,

5 is that these insures -- you know, the owners of

6 these companies, when you go to depose them,

7 they're the most happy subcontractors in the world.

8 They like working for us. They still work us. But

9 then the insurance companies come in and the

10 lawyers for insurance companies and they try to

11 muddy all the waters. And, you know, said, well,

12 you didn't really mean to do that. You know, I got

13 you here.

14 But at the end of the day, with respect

15 to us waiving our attorney's fees, that's what the

16 parties agreed to. And I just wish that the

17 insurance company would uphold their end of the

18 bargain.

19 THE COURT: And what was your response

20 to the statute of limitation argument specifically

21 relating to that?

22 MR. COX: That there's no case on point

23 with that, Your Honor, that the cases are clear

24 that until a liability is imposed or incurred

25 attached, they use several different words in

or
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1 there, Your Honor, but the liability is a judgment,

2 not simply attorney's fees. It doesn't say when

3 the train passenger hired an attorney and started

4 accruing attorney's fees that the liability

5 attached and the insurance company became

6 obligated. It talks about how once the judgment is

7 entered, the distinction is whether or not it

8 attached to that point, whether or not the

9 insurance company became obligated to pay once the

10 judgment was rendered or once the insured paid the

11 judgement.

12 THE COURT: But not when a lawyer was

13 hired?

14 MR. COX: Correct. It has nothing to

15 do with that. And the same goes for the Footnote

16 case. They're not talking about attorney's fees.

17 They're talking about whether or not a judgment had

18 been rendered and whether or not they had to come

19 in and pay it, you know, or it had to be discharged

20 prior to. It's simply not on point.

MR. GRIMBALL: Your Honor, if I may21

22 briefly, I just want to be clear. I do not

23 represent an insurance company. I represent ECC

24 Contracting.

25 Mr. Cox's client has not contracted
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1 with an insurance company to install windows and

2 defend and indemnify them. He has contracted with

3 ECC Contracting. Mr. Cox keeps talking about these

4 cases, and a judgment being entered, if it's

5 opposed to his attorney's fees.

6

7

Well, the problem he's got is the

damages that he seeks are the attorney's fees. The

8 duty he's trying to enforce is a duty to defend.

9 So I don't see how he gets away from the fact that

10 it's been more than three years that he's tried to

11 enforce the provisions of this contract.

12 THE COURT: All right, Mr. Newberry.

13 MR. NEWBERRY: I'm hesitant to weigh in

14 on anything, Your Honor. I think what you're

15 saying is a little bit of bleed over from the

16 underlying case and how it's become very difficult

17 and a mess. I think what you're seeing.

18 In this case, is you have sort of

19 unusual positions that you find everybody in.

20 Where, you know, usually your typical construction

21 case, day in and day out, from day one ECC is suing

22 it's subs from indemnity. Has a claim accrued? I

23 don't know. Has it accrued then? Has it accrued

24 later? That's how it functions. That's how this

25 litigation functions. So I think that's why you're
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1 seeing this sort of unusual situation.

2 THE COURT: I'll take the matter under

3 advisement. I would like for the parties to

4 prepare proposed orders.

5 Thank you for your respective

6 positions. And if you will send it to my e-mail

7 and the opposing parties can respond within

8 five days of the argument.

9 MR. OLSON: Your Honor, we don't know

10 if we're going to do this or not. Would it be

11 proper for us to submit a joint one, possibly?

12 THE COURT: That's fine. 14 days?

13 MR. OLSON: Yes, Your Honor.

14 MR. GRIMBALL: We'll try to get you one

15 in seven days, and vice versa?

16 MR. COX: Yes.

17 THE COURT: All right. Thank you,

18 you-all.

19 (The proceedings concluded.)

20

21

22

23

24

25
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Builders First Source-Southeast Group, LLC v ECC Contracting, LLC, et al

Motion to Reconsider/Alter or Amend

January 16, 2020

PROCEEDINGS

THE COURT: Good afternoon. Builders First Source,

3 I'm ready to hear from you. Someone kind of set the

4 scene for me one more time as to why we're here and

5 what's at stake.

6

7

MR. COX: All right. You want me to go through and

introduce all the attorneys that are here, Your Honor, or

8 will everybody...

9 THE COURT: Well, everybody will introduce

10 themselves for the benefit of the court reporter.

11 MR. COX: All right. My name is William Cox. I

12 represent Builders First Source-Southeast Group, the

13 Plaintiff in this case, Your Honor. This is our motion,

14 the brief that I entitled Reconsideration under Rule 52

15 and 59.

16 After we filed a Motion to Consolidate and Stay the

17 Proceedings in this action with the what we believe is

18 the companion action or the underlying action, the Damico

19 [phonetic] litigation. We had two of our subcontractors

20

21

ECC Contracting and Charleston Exteriors, two of the

Defendants in this action filed a Motion for Summary

22 Judgment and in opposition to the I guess to the stay and

23 the consolidation. After entertaining arguments Your

24 Honor determined that you were not able to consolidate

25 this case with the Damico [phonetic] litigation because

3
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1 it's up on appeal and that you didn't have the

2 jurisdiction to do that at that time. But you were going

3

4

to stay this matter and consolidate for future purposes.

I think there was a question that the court reporter ---

5 THE COURT:
--- someone coughed as you were saying

6 your last something. What did you say about the stay?

7 MR. COX: I'm sorry. With respect to the stay

8 there is some confusion whether or not the Clerk could in

9 fact stay this case while another case was on appeal.

10

11

12

13

14

And the Clerk up in Berkeley County confirmed that she

was able to do that.

Nevertheless we proceeded with hearing arguments,

their argument over the ECC Contracting and Charleston

Exteriors Motion for Summary Judgment. It was a pretty

15 lengthy hearing and both sides argued a couple of times

16

17

and rebutted each other. And then you requested that we

submit proposed orders in favor of our clients as to

18 their positions.

19 And, after submitting those proposed orders Your

20 Honor adopted the order submitted by Charleston

21 Exteriors. And in receipt of that order and in review of

22 the same we felt that there was a couple of things that

23 were misconstrued and a couple of findings that needed

24 correction. That's why we filed the Motion for

25 Reconsideration. And the bases is that under Concord and

4

000371



Builders First Source-Southeast Group, LLC v ECC Contracting, LLC, et al

Motion to Reconsider/Alter or Amend

January 16, 2020

1 Cumberland this order that is in effect right now gets

2 rid of all our claims for contractual indemnity including

3 those claims for the negligence of the Defendant's ECC

4

5

6

Contracting and Charleston Exteriors. And that does not

comply with the ruling in Concord and Cumberland ---

THE COURT: --- which is what?

7 MR. COX: That in Concord and Cumberland Your Honor

8 briefly Superior Construction was the general contractor

9 and they subcontracted with Muhler to provide window and

10 door installation. And after litigating the case for

11

12

13

14

years the two parties ended up settling separately and

Superior moved for partial summary judgment against

Muhler that Muhler indemnify Superior. And then Muhler

obviously objected and said no, and they submitted

briefs.

And I believe Your Honor actually was the Judge on

15

16

17 that case. And in reviewing -- and you made the

18 determination at trial level that the contractual

19 language at issue did not require Muhler to indemnify

20

21

22

Superior for Superior's negligence. However, Muhler did

have to indemnify Superior for Muhler's negligence.

And so the case went up on appeal. Superior

23 appealed that ruling that while they couldn't make Muhler

24 indemnify them for their sole negligence they could hold

25 Muhler under their contracts indemnify Superior for their

5
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1 concurrent negligence. And so the Court of Appeals

2 found that a clear and convincing -- you found that
a

3

4

5

clear and convincing standard must be applied when a

party is seeking indemnify for the indemnitee's

negligence whether sole or concurrent. And Superior

6 disagreed with that and that's what they took upon

7 appeal.

8 And the Court of Appeals upheld Your Honor's

9 findings and ruled that whether a sole or concurrent that

10 if the person seeking to be indemnified is seeking for

11 the indemnitor to indemnify them for the indemnitee's

12

13

negligence whether sole or concurrent that the clear and

convincing does apply.

14 And you found that the contract at issue did not

15 rise to that standard and therefore Muhler was not

16

17

18

required to indemnify Superior for Superior's concurrent

negligence. However, you found that Muhler still was

obligated, and Muhler agreed, that they had to indemnify

19

20

21

22

23

24

25

Superior for Muhler's negligence.

Here, Your Honor, I went through the contractual

language at issue in that case. I'm happy to do so with

you if you would like with our contracts. Even at the

hearing I think both or all parties agreed that the

contracts are the same, are virtually the same contract

at issue in Concord and Cumberland and now we're just

6
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1 disagreeing on the end result. And we believe that we

2 still have our claim for the Defendant's negligence as

3 you found in the underlying case of Concord and

4 Cumberland. And then that reasoning applies here; it's

5 no different. And so that was the first issue I have,

6 Your Honor.

7 And then secondly this order that was adopted it

8 speaks about the statute of limitations and how the type

9 of claims that we have made are precluded by the statute

10 of limitations because we have requested that we be

11 indemnified for consequential damages that accrued three

12 years prior to the filing of this suit.

13 And the order claims that while generally a statute

14 of limitations for indemnity does not run until a

15 judgment is entered because we are seeking

16

17 attorney's fees that the statute of limitations has in

indemnification for all sorts of damages that include

18 fact run and is distinguishable from First General

20

19 Services and it gets rid of our indemnification claims

because of that.

21

22

And there is one omission of fact, Your Honor, in

the order and that was with regard to how we pled in our

23 complaint, our indemnification claims. And that language

24 jumped halfway into the allegation and cuts off the start

25 of the paragraph for the allegation, which is a

7
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1 qualifying statement that limits any indemnity able to be

2 sought only to when there is liability found, which is a

3 judgment. And until that has occurred then there is no

4 then we can't pursue the indemnity at that point,

5

6

which goes hand in with First General Services ruling

that says indemnification there is no statute on it unti1

7 a judgment has been entered. And because there has been

8

9

10

no judgment entered in this case or the Damico [phonetic]

case, Your Honor, our claims are still valid and they are

not barred by statute of limitations.

11

12

So those were the two reasons for our Motion to

Reconsider/Alter or Amend. I appreciate that counsel for

13 ECC Contracting submitted a memorandum in opposition to

14 this motion last night or right before the close of

15 business. And I'm happy to address those issues ---

16 THE COURT:
--- I haven't seen that by the way. I

17 don't know ---

18 MR. COX: --- I don't think that we need to go

19 there but obviously lll

20 THE COURT:
--- you're saying I haven’t seen it.

21 You said they submitted it through what means?

22

23

MR. GRIMBALL: I submitted it electronically and I

emailed it to you and your law clerk.

24 THE COURT: I haven't seen it though I've reviewed

25 all my emails. And I was looking for it.

8
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MR. COX: It did come through Your Honor. It came

through like 4:52; right around the same time that you

3 requested that we come early. So I know and I...

4

5

6

7

8

9

10

11

12

13

14

THE COURT: Let's see then.

[Whereupon, the Court reviews his computer]

THE COURT: Not to start emphasizing his while

you're still arguing. I'm just saying I didn't -- I

haven't seen it.

MR. GRIMBALL: I could forward it to you again if

that would help.

THE COURT: Let's see. If it was sent through

those means I should have it.

MR. GRIMBALL: I do have a hard copy for you as

well if that helps?

15 [off the record momentarily]

16 [Whereupon, the Court reviews documents]

17 THE COURT: Interesting. I didn't see it. I mean

18 it's not in my email. Let me see a hard copy.

19 MR. GRIMBALL: I just forwarded you the original

20

21

email as well as this. This is a memo as well as some of

the case law cited.

22 [Whereupon, Mr. Grimball provides documents to the

23 Court]

24 THE COURT: Does anyone have a copy of the order

25 that I signed?

9
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MR. COX: I do, Your Honor. I only have one copу1

2 but you are welcome to it.

3 [Whereupon, Mr. Cox provides documents to the Court]

4 THE COURT: I'm functioning without a clerk so I

5 have to juggle some things that I generally don't have

6 to. Okay. Good deal. Yes, sir?

7

8

MR. COX: So just in conclusion, Your Honor we

agree with the ultimate end result in that you did decide

9 to stay the case upon future consolidation. However, you

10 got rid of our contractual indemnity claim which we

11 believe is still applicable pursuant to Concord and

12 Cumberland and again the whole line of argument about the

13 statute of limitations because of us claiming that we are

14 entitled to attorney's fees as well in addition to all

15 sorts of every type of category to use to describe

16 damages.

17 THE COURT: So the question was whether or not if

18 you're -- and I recall in the arguments now someone said

19 it's clear that you were aware having a cause of action

20 because of the ---

21 MR. COX: --- we didn't ---

22 THE COURT:
--- the date the attorney's contention

23 that attorney's fees are due ---

24 MR. COX:
--- and the problem which came to this

25 case when we filed Your Honor was we moved to amend once

10
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1 we had -- we filed our Answer in December and then we

2 filed our Motion to Amend in April and before our Motion

3 to Amend could be heard. And I will note that our Motion

4 to Amend only identified ECC Contracting and I believe MI

5 Windows and Doors and did not identify two other

6 subcontractors that we are now aware of; Hurley Services

7 and Charleston Exteriors.

8 However, that case went up on appeal before that

9

10

motion could be heard. I want to say that the Court

almost scheduled the motion or did schedule the motion

then

11 and then the Court of Appeals said no, y'all don't have

12 jurisdiction.

13 So I think to whatever extent the position, which

14

15

16

17

18

19

20

I'm sure Charleston Exterior would claim is that they are

not subject to that Motion to Amend but certainly would

have been and will be when that motion is heard. And

certainly because the motion filed doesn't include their

name on it at the time of filing doesn't mean that when

you're going before a Judge and you find the information

before it can be heard that you can't you know do that

21

22

therein.

So, the end result is all these parties I think

23 there is a claim of prejudice to their being drug into

24 this big case and that there is a mediation going on.

25 They are all aware of it. They all know about it. They

11
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1 informed our office of that mediation. I think some of

2 those attorneys sitting here today attended that

3 mediation. So to the extent that was any prejudice that

4 doesn't exist. Your ultimate finding was that you would

5 stay this case and consolidate it. We just believe that

6

7

pursuant to Concord and Cumberland that our contractual

indemnity claims should not be dismissed on summary

8 judgment and so.

9

10

THE COURT: All right. Yes, sir?

MR. OLSON: I want to say one thing I think before

11 Mr. Grimball speaks. As far as the Motion to Amend that

12 Mr. Cox mentioned that wasn't able to be heard I believe.

13 Charleston Exteriors was not a part of that Motion to

14 Amend. But our position is that is completely beside the

15 point because just as we are here today this law suit

16 could have been brought against us separately from -- it

17 has nothing to do with the fact that if they filed a

18 Motion to Amend against another party, against other

19

20

21

22

23

24

25

parties because that didn't stop them from suing us in

this case late. So we would just -- I don't think it's

really significant or before us today, Your Honor.

There was one other thing I think I will -- I think

I'm going to take up when we actually go through our

arguments in opposition. But basically if I could just

make a summation. Your order I don't remember it being,

12
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I mean I don't remember it really having a lot to do with

2 the Motion to Stay. We didn't -- I don’t think we take a

3

4

huge issue with that. What we wanted to get out of it

and did get out of it was that the contractual indemnity

5 claims be barred for two reasons; either one of them is

6 fine.

7 But what the order stated and the order was

8

9

10

11

congruent with our argument that first of all it's

uncontroverted evidence that the claimant seeking

contractual indemnity for defense costs and everything

else it had been more than three years. I think it was

12 three years and ten days or something. But it's

13 certainly been three years before this suit was filed.

14 There -- the time bar status of it ended at some point,

15 some point within the month prior to them filing this

16 suit.

17 As far as the clear and unequivocal I think what's

18 going on right now is that Builders First Source has

19 concluded and it admitted and I appreciate them doing so,

20 but they've admitted that yes, the language was not

21 necessarily clear and unequivocal. What they're saying

22 is well okay, you guys are you're right. We can't

23 actually seek damages for our own negligence. We can't

24

25

get that from you. Our position is that pursuant to

authority far greater than just Concord and Cumberland

13
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1 that's an illegal provision to have in a contract

2

3

4

5

6

7

8

9

pursuant to the anti-indemnity statutes and pursuant to

DR Horton v Builders First Source which I think is a case

they would know about which basically voided the entire

contractual indemnity clause on the basis of illegality

and anti-indemnity -- the treatment of anti-indemnity

provisions in the State.

So as far as them stating that well, you're

we can't recover from you because of you know for our

right,

10

11

negligence but it does mean that we can still get you for

your negligence. Well, that's not how the contract

12 reads. And so it’s basically asking you to reform the

13 contract in a manner that is legal and then they would be

14 able to maybe recoup against us what they would normally

15

16

possibly be able to had the contract been fair and normal

to begin with.

17 And we think that's a step too far to ask you to

18

19

20

reform a contract that was entered into in like 2012.

That's -- and I'm just trying -- that's my best summation

of what our argument is in what the order said. I'm

21 going to ---

22

23

24 I

MR. COX: --- I'd like to know this DR Horton case.

I've never heard of it. I've never seen it. Certainly,

don't have it in my possession. And then secondly just

25 reading the plain language of the contract Your Hon
or, if
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we all need to go through it, I think he is1

2 mischaracterizing what we've asked here. I mean our

3 contract says to the fullest extent permitted by law.
So

4 that means anything that is not allowed by law is not

5 allowed. The subcontractor shall indemnify, defend and

6 hold harmless the contractor -- I don’t think it gets any

7 simpler than that -- against any and all claims, suit,

8

9

10

11

12

13

14

15

16

losses, causes of action, damages, liabilities, fines,

penalties and expenses of any kind whatsoever including,

but not limited to, court costs and attorney's fees which

may be incurred in establishing the indemnification an
d

other rights in this agreement arising out of or

resulting from property damage including loss of use of

property arising or alleged to arise out of any way the

way this agreement or the subcontractor performance of

the work but only to the extent caused in whole or in

17 part by any negligent act or omission of the

18 subcontractor.

19 I mean where in there does it say anything about you

20 must indemnify us for our negligence? And that is as I

21 said Your Honor I went through the contract at issue in

22 your case, which was then later affirmed by Concord and

23 Cumberland at the Court of Appeals. And we can go line

24 by line. The only thing that is different is that when

25 we talk about the damages arising out of those two types
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of phases are flipped in the two contracts but they both

are there and they both are limited only to the negligent

acts of the subcontractor.

We have pled in our Complaint that to the extent if

any BFS may be held liable to the Plaintiffs and or to

Lennar Carolinas in the underlying action we've limited

8 THE COURT: What is your view of the ---

9 MR. COX: --- and we use the term full contractual

10 common law indemnification in paragraph 34. But in the

11 Complaint of Superior they used the same type of pleading

12 and Your Honor didn't get rid of it. Your Honor said

13 that they could not be indemnified for Superior's

14 negligence.

15 Nowhere in our Complaint, nowhere in the contractual

16 agreement does BFS claim or allege or assert that it is

17 entitled to indemnification for BFS's negligence. So

18 there is no clear -- even applying the clear and

19

20

convincing standard Your Honor it is very clear.

The second paragraph which is also in this

21 Complaint, you know there are a lot of paragraphs in this

22 agreement, Your Honor. Not all of them are applicable to

23 this case. The paragraph that is applicable I just read

24 to Your Honor. The next paragraph has to do with death.

25 And that is not an issue here. It does not deal with
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property damage. And unless I can't read I would ask my1

2 opposing counsel to tell me where it talks about property

3

4

damage and how I'm misreading the indemnification

provision that says that the subcontractor shall

5 indemnify, defend and hold harmless the contractor but

6 only to the extent caused in whole or in part by a

7 negligent act or omission of the subcontractor period.

8 MR. GRIMBALL: Your Honor, if I may? I think we're

9 starting to get a little far afield. To start off with

10 Mr. Cox just explained to you that the indemnity

11 provision requests for ECC and Charleston Exteriors and

12 other subcontractors to indemnify them for the damages

13 caused in whole or in part by their negligence. Well in

14 part means somebody else joined in that. That means

15 there is concurrent negligence. That means that there

16 has to be negligence by BFS contemplated by that

17 provision. And that was the case in Concord and

18 Cumberland as well.

19 I apologize, Your Honor, I don't have that case with

20 me but I have pulled it up on the Internet because the

21

22

idea that Superior was entitled to recover in indemnity

for the sole negligence of Muhler was new to me. And

23 MR. COX: --- it's on page 4 and at the end and at

24 the beginning.

25 MR. GRIMBALL: Well, if the Court of Appeals said

17
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that this is --- let me give you the actual page, Your

Honor.

MR. COX: The Court requires Muhler to indemnify

Superior for its limited indemnification for damages

resulted from Muhler's performed work.

MR. GRIMBALL: The Circuit Court found Superior in

5

6

7 order to prevail must show the language in the

8 subcontract for the 2007 agreement can only be

9 interpreted to reach the result that the party intended

10 to indemnify the indemnitee for the indemnitee's own

11 negligence.

12

13

MR. COX: Because Superior was asking that Muhler

indemnify Superior for Superior's negligence. And that's

14 exactly what y'all were ---

15 MR. GRIMBALL: --- no, it's not

16 THE COURT: So now we're having a debate between

17 the two of you.

18

19

MR. GRIMBALL: And you know Mr. Cox is asking you

read paragraph 34 of his Complaint but he's ignoring

to

paragraph 30 -- or it's 33, he's ignoring paragraph 3420

21 wherein they say full and complete indemnification. And

22 he's also ignoring the third paragraph of section 5 of

23 this contract wherein Builders First Source sets forth a

24 duty to defend is separate and distinct from the duty to

25 indemnify. And they call for the subcontractors to

18
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