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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-08-02547

Builders FirstSource-Southeast Group, )
LLC, )
) BUILDERS FIRSTSOURCE-
Plaintiff, ) SOUTHEAST GROUP, LLC’S
) MEMORANDUM IN
VS. ) OPPOSITION TO THE
) PROPOSED AMENDED ORDER
) GRANTING DEFENDANTS'
) MOTION FOR SUMMARY
)
)
)

JUDGMENT

MI Windows and Doors, Inc., ECC
Contracting, LLC, Hurley Services,
LLC, and Charleston Exteriors, LLC

Defendants.

The Plaintiff, Builders FirstSource-Southeast Group, LLC, above named,
in response to the Proposed Amended Order Granting Defendants’ Motion for
Summary Judgment, would object as follows:

l. Defendant Charleston Exterior’s proposed order erroneously
states throughout that Builders FirstSource is seeking to “force”
Defendants to indemnify BFS for BFS’s own negligence. :

In pleadings and at oral arguments, BFS has consistently represented to
the Court that BFS is not seeking to have Defendants indemnify BFS for BFS’s
own negligence. BFS is seeking to have Defendants indemnify BFS for
Defendants’ own negligence. The order contains findings of fact #6 and #7 that
are irrelevant to the indemnity claims for Defendants’ own negligence, and thus

should be struck from the order.

Il. Defendant’s proposed order purposefully misrepresents
Charleston Exterior’s contract with the Plaintiff.
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The indemnity provision of the Contract between BFS and Charleston
Exteriors contains four Paragraphs. Defendant's order pulls quotes from two
different paragraphs of the contract. The first section highlighted in the order
accurately quotes that BFS may seek indemnification for losses arising out of,
among other things, property damage:

ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART BY

ANY NEGLIGENT ACT OR OMISSION OF THE

SUBCONTRACOR OR ANYONE DIRECTLY OR INDIRECTLY

EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR

WHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLE.

This paragraph expressly permits BFS to recover from Defendant subcontractors

for the negligent acts or omissions of said subcontractors, and is consistent with

the Court of Appeal’s holding in Concord and Cumberland. See Concord &

Cumberland Horizontal Prop. Regime v. Concord & Cumberland, LLC, 424 S.C.

639, 819 S.E.2d 166 (Ct. App. 2018), reh'g denied (Oct. 18, 2018).

Defendant’s order then goes on to quote a different paragraph of the
Contract. This selection has been taken out of context. Had Defendant read the
entire paragraph, he would have seen that this second section applies only to
losses

ARISING OUT OF OR RESULTING FROM BODILY INJURY TO,

OR SICKNESS, DISEASE, OR DEATH OF, THE

SUBCONTRACTOR, ANY  AGENT, EMPLOYEE, OR

REPRESENTATIVE OF THE SUBCONTRACTOR, OR ANY OF
ITS SUBCONTRACTORS . ..

(emphasis added). This case involves claims for property damage, not bodily
injury. Thus, the second paragraph in the order cited by Defendants is irrelevant

to this case and should be struck from the order.
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Finally, Defendant’s order incorrectly requires BFS to prove the indemnity
language of its contracts is clear and unequivocal. However, that standard would
apply only if BFS were seeking indemnity based on BFS’'s own negligence.
Again, BFS is seeking no such thing. Thus, the order should be reformed Striking
the paragraphs that impose such a standard and should be reformed to allow
BFS to pursue its claims against Defendants for Defendants’ own negligence.

L. The statute of limitations on a claim for indemnity does not
begin to run until the indemnitee (here, BFS) sustains an injury.

As Defendants noted, the statute of limitations on an indemnity claim runs
from the time judgment is entered against the defendant. For indemnity against
a liability, the liability must be established by a Court decision; for indemnity
against a loss, the loss must be established by an actual payment made. Neither
of those instances has happened here, and thus the statute of limitations has not
even begun to run on Plaintiff's indemnity claim.

Furthermore, even assuming that the payment of attorneyé’ fees
constituted a “loss” sufficient to trigger the running of the statute of limitations, the
only attorneys’ fees that would be unrecoverable would be those few dates
outside the statute of limitations. Defendants claim the statute of limitations
began to run on December 21, 2015. Thus, only attorneys’ fees incurred from
December 15 to December 21 of 2015 could potentially be barred. Plaintiff still
has a viable claim for all attorneys’ fees incurred after December 21, 2015.

IV. The Court in its order must consider whether it has jurisdiction
to hear this case.
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“Lack of subject matter jurisdiction can be raised at any time . . . and can

be raised sua sponte by the court.” Badeaux v. Davis, 337 S.C. 195, 205, 522

S.E.2d 835, 840 (Ct. App. 1999). Additionally, “[lJack of subject matter
jurisdiction may not be waived, even by consent of the parties.” Id.

Because the underlying action in this case is currently upon appeal, all
matters affected by the appeal, including the issues before this Court, are
automatically stayed. This Court is without jurisdiction to make substantive
determinations affecting the underlying Damico case. For this reason, Plaintiff

has argued from the beginning that this Court must stay these proceedings until

they may be consolidated with the underlying case. |

HOWELL, GIBSON & HUGHES, P.A.

By: s/ William H. Cox, Il
William H. Cox, llI

Bar No.: 101991

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Builders FirstSource-
Southeast Group, LLC

Beaufort, South Carolina
January 29, 2020

CERTIFICATE OF SERVICE

| certify that | served the foregoing Builders FirstSource-Southeast group, LLC's
Memorandum in opposition to the proposed Order granting Motion for Summary Judgment upon
all counsel of record, in this proceeding, via electronic mail, and/or via United States Postal
Service, with proper postage affixed thereto, to counsels’ last known email address and/or mailing
address on this 29th day of January, 2020.

By: s/ William H. Cox, lll
William H. Cox, ll
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2018-CP-08-02547

Builders FirstSource-Southeast Group,
LLC,
Plaintiff,
MOTION TO RECONSIDER THIS
Vs. COURT'S ORDER DATED

MI Windows and Doors, Inc., ECC
Contracting, LL.C, Hurley Services,

)
)
)
)
|
) FEBRUARY 3, 2020
|
LLC, and Charleston Exteriors, LLC )
)
)

Defendants.

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Builders FirstSource-
Southeast Group, LLC, by and through its undersigned counsel, Howell, Gibson
and Hughes, P.A., will appear before the Presiding Judge, Berkeley County
Court of Common Pleas, on the tenth (10™) day after service hereof, or at such
other time and place as may be directed by the Court, and then and there move
for reconsideration and appropriate alteration and/or amendment of the Court's
Order of February 3, 2020.

The within motion, made pursuant to the provisions of the statutory and
common laws of the State of South Carolina and Rules 52 and 59, South
Carolina Rules of Civil Procedure, is based upon the following grounds outlined
below.

On the face of the Amended Order filed February 3, 2020, the Court

appears to have amended its order dated December 6, 2019. The February 3,
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2020 Amended Order makes no reference to the Motion for Reconsideration filed
by the Plaintiff BFS. The Berkeley County Public Index in this matter has no
order disposing of that Motion for Reconsideration. Therefore, inasmuch as the
Court amended its original order without reference to any disposition of the
Motion for Reconsideration, the Plaintiff hereby moves for reconsideration of the
" February 3 Order, and adopts by reference all grounds and considerations set
forth in its Motion for Reconsideration dated December 16, 2019. However, if it
is the Court’s intent to dispose of the Motion for Reconsideration by its February
3 Order, then this Defendant would request that such determination be set forth

specifically.

HOWELL, GIBSON & HUGHES, P.A.

By: s/ Stephen P. Hughes

Stephen P. Hughes

William H. Cox, lli

Catherine L. Floeder

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Builders FirstSource-
Southeast Group, LLC

Beaufort, South Carolina

February 13, 2020
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CERTIFICATE OF SERVICE

I certify that | served the foregoing Motion for Reconsideration upon all counsel of record, in this
proceeding, via electronic mail, and/or via United States Postal Service, with proper postage affixed thereto,
to counsels’ last known email address and/or mailing address on this 13th day of February, 2020.

By:s/ Stephen P. Hughes
Stephen P. Hughes
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
. Court of Common Pleas

Clifton B. Newman, Circuit Court Judge RECE Y

Case No. 2014-CP-08-02424 MAR 19 202
Appelate Case No. 2020-000415 SO COUft of APPS al
dis

Builders FirstSource-Southeast Group, LLC..............coiviiiiiniininnn, Appellant,
V.

MI Windows and Doors, Inc.; ECC Contracting, LLC; Hurley Services, LLC; and
Charleston Exteriors, LLC.........cooviei i e Respondents.

AMENDED NOTICE OF INTENT TO APPEAL

Builders FirstSource-Southeast Group, LLC, appeals the Order of the Honorable
Clifton B. Newman, dated February 1, 2020, a copy of which is attached hereto.
Counsel for the Appellant received written notice of this Order on February 3, 2020, and
timely filed and served a Notice of Intent to Appeal on March 2, 2020. Builders
FirstSource-Southeast Group, LLC, now also appeals the Order of the Honorable Clifton
B. Newman, dated March 4, 2020, a copy of which is attached hereto. Counsel for the

Appellant received written notice of this Order on March 5, 2020.
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Beaufort, South Carolina

March 17, 2020

Other Counsel of Record:

L. Dean Best, Esquire
M. Shanter Chaparro
Best Honeycutt, PA
Post Office Box 13466
Charleston, SC 29422

HOWELL, GIBSON & HUGHES, P.A.

S hen P. ghes

ar No.: 0 02805
Mary Bass Lohr
Bar No.: 0016927
William H. Cox, llI
Bar No.: 0101991
Catherine L. Floeder
Bar No.: 0103741
Post Office Box 40
Beaufort, SC 29901-0040
(843) 522-2400
Attorneys for Appellant

Attorneys for Respondent ECC Contracting, LLC

F. Heyward Grimball, Esquire

James H. Elliott, Jr., Esquire
Richardson, Plowden & Robinson, P.A.
235 Magrath Darby Boulevard

Suite 100

Mount Pleasant, SC 29464

Attorneys for Respondent ECC Contracting, LLC

Derek Michael Newberry, Esquire

Hall Booth Smith, P.C.

4
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111 Coleman Blivd

Suite 301

Mt. Pleasant, SC 29464

Attorney for Respondent Hurley Services, LLC

Clay Olson, Esq.

164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Respondent Charleston Exteriors, LLC
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals |

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

Clifton B. Newman, Circuit Court Judge

Case No. 2014-CP-08-02424
Appelate Case No. 2020-000415

Builders FirstSource-Southeast Group, LLC............coovviiiii i Appellant,
V.

M| Windows and Doors, Inc.; ECC Contracting,. LLC; Hurley Services, LLC, and
Charleston Exteriors, LLC....c..oo ot Respondents.

PROOF OF SERVICE

| certify that | have served the Amended Notice of Appeal on ECC Contracting,
LLC: Hurley Services, LLC; and Charleston Exteriors, LLC by depositing a copy of it in
the United States Mail, postage prepaid, on March 17, 2020, addressed to the following
attorneys of record:

L. Dean Best, Esquire

M. Shanter Chaparro '

Best Honeycutt, PA

Post Office Box 13466 R‘BCE '
Charleston, SC 29422 MAR '
Attorneys for Respondent ECC Contracting, LLC 19 207

F. Heyward Grimball, Esquire SC Court OfADDeals

James H. Elliott, Jr., Esquire
Richardson, Plowden & Robinson, P.A.

1
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235 Magrath Darby Boulevard

Suite 100

Mount Pleasant, SC 29464

Attorneys for Respondent ECC Contracting, LLC

Derek Michael Newberry, Esquire

Hall Booth Smith, P.C.

111 Coleman Blvd

Suite 301

Mt. Pleasant, SC 29464

Attorney for Respondent Hurley Services, LLC

Clay Olson, Esa.

164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Respondent Charleston Exteriors, LLC

All counsel was previously served with the original Notice of Appeal by United Stafes
Mail, postage prepaid, on March 2, 2020."
The Amended Notice of Appeal has also been filed with the trial court clerk’s

office.

HOWELL, GIBSON & HUGHES, P.A.

//z//;

pr(en P/ Hughes
ar No.: 002805
Mary Bass Lohr

Bar No.: 0016927

William H. Cox, Il

Bar No.: 0101991
Catherine L. Floeder

Bar No.: 0103741

Post Office Box 40
Beaufort, SC 29901-0040
(843) 522-2400

Attorneys for Appellants

1 please note that Ml Windows and Daors, Inc., was dismissed without prejudice from this suit pursuant to
a stipulation of dismissal filed with the trial court on July 16, 2019,

2
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Beaufort, South Carolina

March 17, 2020
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HOWELL, GIBSON AND HUGHES,

ATTORNEYS AT LAW
Post Office Box 40
Beaufort, South Carolina 29901-0040 .

www.hghpa.com

STEPHEN P, HUGHES
PATRICK M. HIGGINS *
ROBERT W. ACHURCH III ¥
DAVID S, BLACK*

- MARY BASS LOHR
THOMAS A. BENDLE, JR.

WILLIAM H. COX, 111,

. NATHAN E, AKERS

CATHERINE L. FLOEDER

* Certified Mediator

March 17, 2020

Hon. Jenny Abbott Kitchings
Clerk of Court
South Carolina Court of Appeals
Post Office Box 11629

. Columbia, SC 29211

Re:

Case No.: - . 2020-000415 _
Civil Action No.: 2018-CP-08-02547
- Qur File No: - 11742 1 SPH

Dear Ms. Kitchings:

P.A.

25 RUE DU BOIS
. LADY’S ISLAND
BEAUFORT, SOUTH CAROLINA 29907

TELEPHONE: 843 —~ 522-2400
FAX NUMBER: ' 843 — 522-2429.

. WRITER’S DIRECT: 843-522-2426
DIRECT E-MAIL: cfloeder@hghpa.com
PARALEGAL E-MAIL;
mirion@hghpa.com

. PARALEGAL E-MAIL:

- .R 2 ggﬂ@h gh.pg.C(Tm

Wiy,
| 'SCC

- Builders FirstSource Southeast Group, LLC v. ECC Contracting LLC,
MI Windows and Doors, Inc., Hurley Services, LLC, Charleston Exteriors LLC

Please find enclosed herewith for filing Amended Notice of Intent to Appeal and Proof of
Service with regard to the above referenced matter. | would appreciate your filing the
same and returring a filed copy to me in the enclosed self-addressed, stamped
envelope provided for your convenience. It is our understanding, based on- a
conversation with your office, that in filing this proof of service today, we are correcting
and replacing the deficient proof of service that was the subject of your officé’s letter of

March 10, 2020. -

With kindest regards, | am

Yours truly, -

.HOWELL, GIBSON AND HUGHES, P.A. . .

Cothuine K. Flrcder

Catherine L. Floeder
CLF/gkh

Enclosures

cc: All Counsel of Record
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CATHERINE L. FLOEDER

HOWELL, GIBSON, & HUGHES, P.A.

P.0.BOX 40
BEAUFORT, S.C. 29901-0040

R ECEIVE S
MAR 19 7071

SC Court of Appeals

Hon. Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
Post Office Box 11629
Columbia, SC 29211

PO,
SO,

WISk 8 o e, s m——
?H‘ % ﬂ, I —
SRITIEET PITNEY BOWES

5= 02 1p $ 003.80°

L 2ihE 0004700394 MAR 17 2020

ENE !

Bk T laiTT AR E FROGE TP CORE 28867
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
- | NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY

CIVIL CASE NO. 2018-CP-08-02547

Builders Firstsource-Southeast Group, LLC

Plaintiff,

AMENDED ORDER GRANTING
CHARLESTON EXTERIORS,
MI Windows And Doors, INC.; ECC LLC’S AND ECC CONTRACTING,

b
Contracting, LLC; Hurley Services, LLC; LLCS MOT%%?;&%%’IWMF&
and Charleston Exteriors, LLC, |

Defendant, | MAR 19 2020

\%

SC Court of Appealg

This matter came before the Court on Friday, October 18th on the Motion for Summary
Judgment of the Defendant Charleston Ekteriors, LLC seeking dismissal of the Plaintiff’s causes
of action for breach of contract, negligence, breach of warranties, and indemnity. Present and
participating in the argument were the movants counsel, C. Clay Olson, Esquire of Harper Little,
PLLC and the Plaintiff wés represented by Witt Cox, Esquire of Howell Gibson & Hughes.

ECC Contracting filed a similar, if not identical motion which was also heard. Counsel
for ECC, Heyward Grimball, Esquire of Richardson Plowden was in attendance to advocate and .
advance the arguments of ECC Contracting. The ECC Motion for Summary Judgment was heard
concurrently with the Charleston Exteriors motion. The Court hereby rules on both Charleston
Exteriors, LLC’s Motion for Summary Judgment as well as ECC’s Motion for Summary
Judgment. |

BACKGROUND

The Plaintiff, Builders First Source Southeast Group, Inc. (“BFS”) is a supplier of

building materials and components, as well as a provider of construction services for new

construction and remodeling projects. BFS provided materials and services at a construction
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project known as the “Abbey at Spring Grove” which is located in Moncks Corner, South
Carolina. |

The Abbey at Spring Grove (the “Abbey”) is a 69-home residential community situated
in Berkeley County, South Carolina. The Abbey was developed by Lennar Carolinas!. To be
precise, the Abbey is a portion, or phase, of the larger Spring Grove Plantation development.

A lawsuit was filed in 2014 by Patricia Damico on behalf of herself and other owners
within the Abbey at Spring Grove. See Patricia Damico and Lenna Lucas, individually and
behalf of all other similarly situated v. Lennar Carolinas, LLC, et al., Case No. 2014-CP-08-
02424 (the “Underlying Class Action”). The underlying matter was amended on more than one
occasion as the Plaintiff asserted exterior window claims on November 23rd, 2015.

On November 25th, 2015, Lennar Carolinas answered the Amended Complaint and
asserted Third-Party claims against several of its contractors and suppliers. Among these Third-
Party Defendants was Builders First Source who signed its responsive pleading on December
15th, 2615 and filed it on December 21st, 2015.

The case before the Court was filed on December 21st, 2018 in Berkeley County, South
Carolina. The allegations made against Charleston Exteriors, LLC are derived from allegations
made by the Plaintiff Damico and Lennar in the underlying lawsuit. Specifically, the Plaintiff
and Lennar Carolinas have alleged that BFS was negligent in the installation of windows at the
Abbey; that BFS breached its subcontract agreement with Lennar by virtue of the allegations
made by the Plaintiff against Lennar; that BFS breached express and implied warranties as
alleged in the underlying lawsuit; that Lennar is entitled to both contractual indemnification or,

alternatively, equitable indemnification from BFS due to the claims made in the underlying

! Lennar Carolinas is not a party to this litigation. Lennar is a Defendant in the matter styled Damico v, Lennar
Carolinas, LLC.
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lawsuit. As a consequence of these claims made in the underlying lawsuit, BFS has brought this
Jawsuit alleging that Charleston Exteriors and ECC breached their subcontract with BFS, that
Charleston Exteriors and ECC breached certain implied and/or express warranties with BFS; that
BFS is entitled to contractual/equitable indemnification from Charleston Exteriors and ECC; and
that Charleston Exteriors and ECC were negligent in the installation of the windows at the
Project.
[FINDINGS OF FACT
1. Builders First Source "BFS" was on actual notice of potential claims against

Charleston Exteriors, LLC on December 15, 2015. There can be no other conclusion with

regard to this issue upon reviewing the Answer of Builders First Source dated December ISth,
2015. See Exhibit “A”
2. BES has not submitted a Memorandum of Law to rebut Charleston Exteriors

argument that BFS was on notice of a potential claim against Charleston Exteriors on or
before December 15th, 2015.

3. Uncontroverted testimony from the hearing, coupled with a review of the

D’amico record shows that at no time did BFS attempt to amend its pleadings in the
underlying suit against Charleston Exteriors, LLC.

4, BFS began defending the underlying lawsuit on or before December 15,2015.

5. BFS began incurring costs and attorneys fees when it began to defend this casé
on or before December 15,2015,

6. The Subcontract Agreements entered into by ECC and Charleston Exteriors
with BFS contain language concerning indemnity and the prospect of these Defendants being

forced to indemnify BFS for the negligence of BFS.
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7. The contractual indemnification language referenced in Paragraph 6 is both
confusing and contradictory at times. The language fails to clearly and unequivocally
explain that these Defendants are obligated to indemnify BFS for BFS’s negligence.

8. BFS failed to present any evidence suggesting that this lawsuit seeks damages
for any acts ot omissions which are separate or distinct from the underlying lawsuit. The Court
concludes that the claims made in this lawsuit are wholly derivative of those brought in the
Damico litigation.

9. BFS entered into a Master Subcontractor Agreement with Charleston Exteriors

on October 171, 2012.
EGAL ST PPLIC E TO RULE S6 MOTIO

A trial court should grant a motion for summary judgment when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law.” Rule 56(c), SCRCP; see Wells v. City of Lynchburg,
331 S.C. 296, 301, 501 S.E.2d 746, 749 (Ct. App. 1998) (quoting Tupper v. Dorchester Cnty.,
326 S.C. 318, 487 S.E.2d 187 (1997)). “Once the moving party meets the initial burden of
showing the absence of evidentiary support for the opponent’s case, the opponent may not
simply rest on the mere allegations contained in the pleadings.” Grant v. Mount Vernon Mills,
370 S.C. 138, 150, 634 S.E.2d 15, 17 (Ct. App. 2006). “Rather, the nonmoving party must come
forward with specific facts showing there is a genuine issue for trial.” Id. at 151. Unsupported
allegations or denials that simply create an inference are insu:fﬁcient to withstand summary

judgment. Main v. Corley, 281 S.C. 525, 316 S.E.2d 406 (1984). “[W]hen plain, palpable, and
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indisputable facts exist on which reasonable minds cannot differ, summary judgment should be

granted.” Hedgepath v. AT&T, 348 S.C. 340, 354, 559 S.E.Zd 327 (Ct. App. 2001).

CONTRACT AND BREACH OF WARRANTIES ARE’ TIME BARRED ‘

South Carolina recognizes the “discovery rule” when considering an action to be time
barred. Under the discovery rule, the statutory period of limitations begins to run when a person
could or should have known, through the exercise of reasonable diligence, that a cause of action
might exist in his or her favor, rather than when a person obtains actual knowledge of either the
potential claim or of the facts giving rise thereto. Burgess v. American Cancer Society, 300 S.C.
182, 386 S.E.2d 798 (Ct. App. 1989). Also, Abba Equip., Inc. v. Thomason, 335 S.C. 4717, 485,
517 S.E.2d 235, 239 (Ct. App. 1999) The statute of limitations for negligencé, breach of contract,
and breach of warranties is three years. Compelling portions of the record in the underlying
matter were presented by the Defendants which illustrates that the Plaintiff was on direct and
actual notice of its potential claims against Charleston Exteriors and ECC on December 15th,
2015. Subsequently, more than three years went by before this lawsuit was filed on December
21st, 2018. These causes of action fail for being untimely.

B. LMNITY ‘ I

Although the Court has already determined that claims of BFS for negligence, breach of
contract, breach of warranties (“Non-Indemnity Claims) are each barred by the three-year
statute of limitations, the Court will consider the Defendants’ additional argument. The
Defendants have alleged that the Non-Indemnity claims must fail pursuant to the “Stoneledge

Defense” which bars claims that are disguised indemnification claims cloaked within separate
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causes of action.? Upon hearing the oral arguments and reviewing memoranda presented to the
Court, it is evident that the Plaintiff’s Non-Indemnity claims do not exist outside of the
derivative Damico lawsuit. They must, therefore, fail.

The allegations in this case make no separate or unique contention(s) which are in
addition to the allegations made by Lennar and the Plaintiff in the Damico matter. Builders
First Soﬁrce has failed to provide any admissible record evidence that it sustained any separate
or independent damages outside the scope of the Damico lawsuit.. See Stoneledge at Lake
Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct.
App. 2015) (holding that, where general contractor did not “suffer their own damages
independent of their obligation to defend themselves in the underlying lawsuit,” trial court
“properly granted summary judgment on [general contracto;.* 's] breach of contract and breach
of warranty cross- claims because they are not independent causes of action from [the general
contractor’s] equitable indemnity claim”);

C. EMENT I (0) i
NEITHER CLEAR NOR FOUIVOCAL

The Defendants seek Summary Judénent as to Builders First Source’s contractual
indemnification claim on the ground that it violates South Carolina rules of contract
construction. Section 5, of the Master Sublcontract Agreement is confusing at best and deceptive
at worst. A

Section 5 contains two Paragraphs. The first paragraph seems to suggest that BFS may
only seek indemnification for damages.......

ONLY TO THE EXTENT CAUSED.IN WHOLE OR-IN PART BY ANY NEGLIGENT
ACT OR.OMISSION OF THE SUBCONTRACTOR OR ANYONE DIRECTLY OR

2 Counsel for ECC and Charleston Exteriors presented memoranda and oral arguments consistent with the reasoning
in a recent S.C. appellate case which is known as “Stoneledge” and is specifically cited as Stoneledge at Lake
Keowee Owners’ Ass’n v. Builders FirstSource-Southeast Grp., 776 S.E.2d 434, 439 (S.C. Ct. App. 2015)
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INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE FOR
WHOSE ACTS THE SUBCONTRACTOR MAY BE LIABLE.

Below this lengthy paragraph is an almost identically constructed paragraph which is
slightly altered to indicate that BFS may seek indemnification from Charleston E)'(teriors for
damages caused by the negligence of any person or entity. Specifically, the second paragraph
suggests a duty to indemnify BFS.....

REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS
CAUSED, OR IS ALLEGED TO BE CAUSED, IN WHOLE ORIN PART, BY THE
NEGLIGENCE OF ANY OF THE INDEMNITEES.

The Court can only conclude that the Master Subcontract Agreement is not what our
courts had in mind when setting precedent regarding “anti-indemnity” clauses in contracts.
Typically, courts will construe an indemnification contract “in accordance with the rules for the
construction of contracts generally.” Campbell, 313 S.C. at 453, 438 S.E.2d at 272. However,
when an indemnity clause purports "to relieve an indemnitee from the consequences of its own
negligence,” our case law requires strict construction of the clause. Laurens, 355 S.C. at 111,
584 S.E.2d at 378-79. "Indeed, most courts agree with the basic rule that a contract of indemnity
will not be construed to indemnify the indemnitee against losses resulting from its own negligent
acts unless such intention is expressed in clear and unequivocal terms." Fed. Pac. Elec. v.
Carolina Prod. Enters., 298 S.C. 23, 26, 378 S.E.2d 56, 57 (Ct. App. 1989). See Concord &
Cumberland Horizontal Prop. Regime v. Concord & Cumbérland, LLC, 424. S.C. 639, 647, 819
S.E.2d 166, 170-71 (Ct. App. 2018) see also Murray v. Texas Co., 172 S.C. 399, 402, 174
S.E.231, 234 (1934)(finding “broad and comprehensive” language was insufficient to prove the
contract relieved a party from its own negligence).

BFS has failed to persuade the Court that its indemnity clause(s) in either subcontract

meet the elevated standard of being a clear and unequivocal statement which leaves no question
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as to BFS seeking indemnification for its own negligent acts or omissions. BFS has failed to
demonstrate that the contract language can only be interpreted to reach the result that the parties
intended to indemnify the indemnitee for the indemnitee's own negligence. If any other
interpretation of the contract language is reasonably possible, they cannot prevail on their
contractual indemnity claims.

As South Carolina precedent requires that the party seeking to be indemnified bear the
Burden of proving that the indemnity language be clear and unequivocal when seeking to be
indemnified for its own negligence, the Court rules that the specific language from the Master
Subcontractor Agreement is confusing, conflicting, and neither unclear or unequivocal. The
Defendants’ Motions for Summary Judgment as to the contractual indemnity claims is hereby

granted.

ALSO BARRED PURSUANT TO THE KEL EVANT STATU L OF
LIMITATIONS

The contractual indemnity claim(s) made by Builders First Source against ECC and

Charleston Exterlors have also been challenged pursuant to the statute of limitations. As to
indemnity, the statute of limitations generally runs from the time judgment is entered against the
defendant. Choate v. United States, 233 F. Supp. 463 (D.C. Okla. 1964) First Gen. Servs. v.
Miller, 314 S.C. 439, 444, 445 S.E.2d 446, 449 (1994). Our courts, however, have recognized
two types of indemﬁity contracts: (1) a contract for indemnity against liability and (2) a contract
for indemnity against loss. See Piper v. Am. Fid. & Cas. Co., 157 S.C. 106, 112 (1930). In a
contract for indemnity against liability, the obligation to indemnify arises when the liability is
incurred, whereas in a contract for indemnity against loss, the indemnitee must have made some
form of payment before he can assert a breach of the contract. Jones v. Builders Inv. Grp., LLC,

415 S.C. 321, 330 (Ct. App. 2015). In this case, BFS has pled that it is “entitled to full
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contractual and common law indemnification for and against Liability”. See Complaint,
Paragraph 34.

The Court draws further distinction in this case because the relief prayed for in the BFS
complaint seeks consequential damages for attorney’s fees. Specifically, the Complaint against
ECC and Charleston Exteriors states that, “....BFS has been subjected to liability and has
incurred consequential damages in having to expend attorney’s fees and costs in defending
against the claims of the Plaintiffs and/or Lennar Carolinas, LLC in the underlying action.” See
Complaint, Paragraph 33; See also Paragraph 34 (“...entitling BFS to recover from ECC
Contracting, LLC, Charleston Exteriors, LLC and Hurley Services, LLC its attorney’s fees,
costs, and other expenses incurred in defending the underlying action... )

BFS began to incur liability for attorney’s costs and fees — damages it seeks in this
litigation when its Answer was drafted and served. BFS’s Answer was executed and served more
than three years prior to the filing of the present action. Thus BFS’s claims for “contractual and
common law indemnification against Liability” are barred by the three year statute of limitations.
SC. Code § 15-3-530 et seq.

The facts before the Court are distinguishable from the First General Services case in that
BFS is seeking indemnification for damages which have begun to accrue more than three years
prior to filing and, as a result, the Court is inclined to agree with the Defendants that
consequential damages, as defined by the Complaint, began to accrue prior to December 154,
2015 and, therefore, these damages cannot be recovered as Builders First Source discovered
them more than three years prior to the filing of its lawsuit against Charleston Exteriors and
ECC.

IT IS ORDERED that the Defendants Charleston Exteriors, LLC and ECC Contracting,
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LLC’s Motion for Summary Judgment is granted as to the following causes of action only:

a. Negligence

b. Breach of Contract

C. Breach of Warranties

d; Contractual Indemnity

IT IS ORDERED that these causes of action are hereby dismissed with prejudice and this
ruling should serve precedent in the Damico matter as well.

THIS COURT FINDS THAT two claims remains which are subject to the Motion to
Consolidate brought simultaneously by Builders First Source. The claims are for equitable
indemnification and contribution. The Court finds that these claims are subject to consolidation
. with the related D'Amico matter which remain stayed until further notice or order.

IT IS FURTHER ORDERED that the cause of action for equitable indemnification
involves a question for the jury and the Motion for Summary judgment is, therefore, denied as to
that cause of action. The Plaintiff’s Contribution claim survives as it was not before me as part of
this motion for summary judgment.

AND IT IS SO ORDERED this day of_,2020, at , South Carolina.

Clifton B. Newman Presiding Judge
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Berkeley Common Pleas

Case Caption: Builders Firstsource-Southeast Group, Llc VS Mi Windows And
Doors, Inc. , defendant, et al
Case Number: 2018CP0802547

Type: Order/Summary Judgment

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2020-02-01 21:45:57 page 11 of 11
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY

Builders Firstsource-Southeast Group, LLC

Plaintiffs, Civil Action No. 2018-CP-08-02547
V.
ORDER DENYING
MI Windows And Doors, INC.; ECC Contracting, RECONSIDERATION
LLC; Hurley Services, LLC; and Charleston
Exteriors, LL.C,
Defendant.

This matter came before the Court on October 18%, 2019 on the Motion for Summary
Judgment of the Defendant Charleston Exteriors, LLC seeking dismissal of the Plaintiff’s causes
of action for breach of contract, negligence, breach of warranties, and indemnity. The matter came
before the Court again on January 17, 2020 on the Motion of the Defendants for Reconsideration
of the Order Granting Summary Judgment on various claims. An amended Order was issued on
February 3, 2020 to which the Defendant seeks reco-nsideration.

Having fully considered the matter, both Motions for Recongideration are denied based on |

the reasons stated in the Order of February 3, 2020.

AND IT IS SO ORDERED.
Clifton Newman
Presiding Judge
RECEIVE)
MAR 19 200
SC Court of Appeals
1
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Berkeley Common Pleas

Case Caption: Builders Firstsource-Southeast Group, LIc VS Mi Windows And
Doors, Inc. , defendant, et al
Case Number: 2018CP0802547

Type: Order/Other

So Ordered

s/ Clifton B. Newman, 2127

Electronically signed on 2020-03-04 22:56:42 page 2 of 2
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STATE OF SOUTH CAROLINA COMMON PLEAS COURT

COUNTY OF BERKELEY CASE NO. 2018CP002547
BUILDERS FIRSTSOURCE

SOUTHEAST GROUP, LLC
Transcript of Recoxrd

vVS. Date: October 18, 2019

ECC CONTRACTING, LLC,
MI WINDOWS AND DOORS, INC.

HURLEY SERVICES, LLC,

)
)
)
)
)
)
Plaintiff, )
)
)
)
)
)
CHARLESTON EXTERIORS, LLC )

)

Defendants.
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BETEFORE:

The Honorable Clifton Newman

k kK k k Kk Kk Kk k Kk Kk Kk Kk K*k Kk Kk * Kk *x X * *x *x Kk Kk Kk *

Krista Nicole Carney, Stenographic
Court Reporter, transcribed by a

Stenographic Court Reporter
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APPEARANCES

REPRESENTING THE PLAINTIFE:
WILLIAM H. COX, III, ESQUIRE
HOWELL, GIBSON & HUGHES, P.A.
25 Rue Du Bois, Lady's Island
Beaufort, SC 29901-0040

REPRESENTING THE DEFENDANT (ECC CONTRACTING) :
F. HEYWARD GRIMBALL, ESQUIRE
RICHARDSON PLOWDEN
235 Magrath Darby Blvd.

Suite 100
Mt. Pleasant, SC 29464

REPRESENTING THE DEFENDANT: (CHARLESTON EXTERIORS)
CLAY OLSON, HESQUIRE
HARPER LITTLE, PLLC
43 Broad Street
Charleston, SC 29401

REPRESENTING THE DEFENDANT (HURLEY SERVICES)
DEREK MICHAEIL NEWBERRY, ESQUIRE
HALL, BOOTH, SMITH, P.C.
111 W. Coleman Blvd.
Suite 301
Mt. Pleasant, SC 29464
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INDEX OF EXHIBITS

(No exhibits were offered or marked for
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(These proceedings were had October 18,
2019, Berkeley Common Pleas.)

THE COURT: Okay. We're ready for
you-all at this point.

MR. COX: Yes, Your Honor. William Cox
for Builders FirstSource Southeast Group.

THE COURT: Yes, sir.

MR. COX: May it please the Court,
we're the plaintiffs in this matter and this is our
motion to stay and consolidate, or consolidate and
stay.

A little procedural background, Your
Honor. And I'm going to refer to the other pending
matter in this county, the Damico litigation, which
has also been referred to by our subcontractors in
their memorandums, I believe.

But we were brought into the case by a
general contractor Lennar of the Carolinas and the
Damico litigation involving single-family
residences at the Abbey Spring Grove. We were
brought into that action --

THE COURT: Is that in Monks Corner?

MR. COX: It is in Berkeley County,
Your Honor. I apologize. I do not have the exact

address of it.
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THE COURT: What area of the county?

MR. COX: I believe it is Monks Corner.

And that action is 2014-CP-08-02424.
And, like I said, Lennar brought in my client,
Builders FirstSource, for our involvement in
providing turnkey window installation at that
project.

And after being brought in and
answering the complaint, and upon receipt of
initial records from our client, we were able to
establish that the window manufacturer was in my
windows and doors, and at least one of our
Subcontractors was ECC Contracting. As such, we
moved to amend our answer and bring third-party
claims against those entities.

However, after filing our motion, the
Court entertained arguments regarding Lennar's
motion to compel arbitration in that matter. And
after being denied their motion to compel and after
being denied the motion to reconsider, Lennar filed
a notice of appeal. And since then the Damico
litigation has been stayed and is on appeal
regarding Lennar's motion to compel arbitration
issues. Since then --

THE COURT: The basis for compelling
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arbitration or denying compelling arbitration, what
was the controversy?

MR. COX: The best of my understanding,
Your Honor, is that Lennar had agreements that
compelled arbitration with certain subcontractors
and not with all subcontractors. And, you know, to
that extent, there's objections being had. And I
believe Judge Nicholson denied that motion to
compel. And then again upon reconsideration denied
their motion to reconsider it.

In order to protect our client's
interest and defenses in that matter, we had -- you
know, had continued to speak with our client and we
had discovered that a couple of other parties were
involved, Hurley Services and Charleston Exteriors,
for providing labor for turnkey window
installation.

However, because the case was stayed,
we weren't able to amend or bring those parties in.
We felt that this was the proper course, in filing
this action, that we are the plaintiff in. And we
asserted those claims against the manufacturer and
our subcontractors that were involved in the Damico
litigation.

And once the parties appeared, we had
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hoped that we would be able to reach an agreement
of a stay of this matter and a consolidation with
the Damico litigation. MI Windows and Doors
instead requested that they would enter into a
stipulation of dismissal, as well as the tolling
agreement protecting my client's interest,
respecting any sort of defenses, regarding statute
oppose, regarding statute of limitation arguments.

Hurley Services was entered into
default and an agreement to let them out of
default, they agreed to consent to the stay and
consolidation.

And Charleston Exteriors was somewhat
on board, I believe, and then subsequently ended up
filing a motion for summary judgment. And ECC
Contracting also filed a motion for summary
Judgment.

And with respect to our motion to stay
and consolidate, Your Honor, we believe that in the
interest of justice and to promote judicial
economy, the cleanest and easiest thing to do in
matter is to stay and consolidate with the Damico
litigation.

And the reason I'm using stay and

consolidate, and consolidate and stay, is because

000324



fIaN w N [

~J (o)} U1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that case is on appeal. I'm not sure procedurally
if you can consolidate us at this time, which is
why we believe that a stay would be just and
proper.

THE COURT: The one on appeal has been
stayed?

MR. COX: Correct.

But with regards to our motion to
consolidate, certainly the facts and controversy
are the same, the witnesses will be the say,
questions of law will be the same. And we believe
it would -- but for that case being on appeal, we
would meet every criteria necessary for
consolidation.

THE COURT: And those criteria, again,
is what?

MR. COX: Simply common questions of
law and fact under the Keels case and some of the
trial judge's wide discretion as to whether or not
he would consolidate the matters. And really
that's about it.

It's under Rule 42. And we would put
forth —-- and certainly I believe even
subcontractor's counsel has agreed that the

questions and facts are the same in both cases
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THE COURT: And the particular
questions —-- the common questions are what?

MR. COX: The questions of fact would
be, you know, who did what, who provided what
labor, what buildings, you know, who was involved
in the installation of the windows. And then the
questions of law would certainly be, you know,
notice and all the, you know, laws of negligence
and gross negligence.

THE COURT: Now, the two cases are from
two separate apartment complexes?

MR. COX: No, sir. It's the same --

THE COURT: Same apartment place.

MR. COX: And in our pleadings we
acknowledge that, you know, the whole procedural
history of how, you know, we were brought into the
Damico litigation. And that we are, you know,
filing this complaint with respect to the same.

THE COURT: All right. Who's opposing?

MR. OLSON: I think we would both would
be. I'm Clay Olson. I represent Charleston
Exteriors.

I would just make a simple argument

before my colleague, Heyward, would. We don't
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think there's a basis for a stay in this case due
to the fact that a separate case is on appeal. I
don't think there's any precedent for that. And as
he said, as far as, you know, joining the cases, I
don't think there's any -- I think that the Damico,
the parent case or the underlying case, 1s not
within that trial judge's discretion any more. 1
think because of the Court of Appeals.

And, so, I mean, I understand his
argument, but I don't think there's any precedence
for staying a separate case based on the primary
case being stayed, I guess.

THE COURT: All right.

MR. GRIMBALL: And, Your Honor, I guess
part of what we're dealing with is we filed a
motion for summary judgement with regard to most,
but not all, of the claims that FirstSource had us
presented.

And so it's a question of what claims
remain as to whether or not, joined or a
consolidation is necessary or appropriate.

You know, if we are going to -- if some
of their claims is going to survive this motion
hearing, obviously we have got to do something. I

mean, we can't have a case that is derivative of
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the Damico action. You know, go to trial before
the Damico action is resolved. I mean, it's just
impractical.

But, you know, I don't know whether
consolidation or joined is more appropriate. You
know, should you deny my motion, Mr. Olson's motion
in whole, you know, I think —--

THE COURT: Your motion for summary
Jjudgment?

MR. GRIMBALL: For summary judgement,
yes. And, you know, part of the point of bringing
these motions now is the Damico case is —- you
know, it's a 54-unit single-family residence
development. And it is -- not only are the
plaintiffs litigating the vertical construction of
the homes. You know, the flashing of the windows
and the roofs and what have you, but they're also
litigating some pretty substantial foundation and
drainage. And when I say drainage, I mean site
drainage issues.

And so, you know, it will end up being
a case with 40 or 50 parties. And it's prejudicial
to the defense of my client to get thrown in with
all that and be trying to deal with these claims,

when we now have the opportunity with just the five
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of us to deal with some of these claims.

So I'd suggest that maybe before you
rule on Mr. Cox's motion that Mr. Olson and I have
the opportunity to argue our motion for summary
judgement. And then perhaps we could do an order
that addressed both of the motions.

THE COURT: All right. Mr. Olson.

MR. OLSON: I think that's a great
point. I would only add that depending on how you
rule on our motions for summary judgment, I mean,
we would probably enter into a consent as to —- I
can't speak for Heyward's client. But, I mean, I
think his point's -- you know, I think basically
what we were worried about is all of a sudden we
get consolidated into a case that is dormant and
not being able to hear our motion for summary
judgement, which we think are timely and should be
disposed of now. They're not going to change.

THE COURT: Mr. Cox.

MR. COX: Counsel made two quick
points, Your Honor. With respect to the prejudice
that Mr. Heyward claims that his client would be
subjected to, we have a motion to amend in the
Damico litigation that is pending, even though it's

on appeal. So as soon that case calms down out of
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appeal, our motion will be heard. And I've never
not seen a motion to amend not get granted.

So there's no prejudice to the
plaintiff in the Damico case. No one is going to
be objecting to that motion. ECC, to the extent
they're not in that case, will not be able to stay
and object to that motion.

So the prejudice that he puts forth
before your Court is not existence, in the fact
that he will be brought into that case one way or
the another.

And then, secondly, with respect to
Mr. Olson's position, I just think that for all
these reasons, the stay is most appropriate and
it's the cleanest thing at this time for the Court
to do in the interest of justice. And to protect
all the party's interest, including my clients.

| And, certainly, a stay and
consolidation, any arguments they have with respect
to summary judgment they will stay have even if the
case stayed and consolidated. They will not lose
those rights. The arguments they would be making
to Your Honor today would still be the same
arguments that they may or may not make in the

future.

000330



W N

~ o U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

14

And then with respect to Mr. Olson
claiming that he doesn't want to get dragged into
this big Damico case, all of us in this room are
aware, in following the Damico litigation. In
fact, these attorneys notified our office of some
developments in that case that we were not aware of
because we weren't on the e-mail chain.

So there's no prejudice to these
attorneys or their clients because they are already
following that litigation, certainly billing for
it, whether it be to the client or pro bono,
whatever.

So for those reasons, again, we just
believe that a stay and consolidation or a
consolidation and stay are most appropriate in this
situation.

THE COURT: You cannot consolidate a
case with a case on appeal. Because the Court of
Appeals has jurisdiction over the case. So I
can't —- absent some kind of stipulation between
all parties, I don't see how I can consolidate a
case with a case on appeal.

So it leaves the gquestion of a stay
pending coming from the Court of Appeals. Now, as

far as the underlying litigation, who represents
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the plaintiff?

MR. GRIMBALL: Your Honor, the
Steinberg Law Firm and John Hayes' Law Firm
represents the plaintiffs.

THE COURT: And they have no interest
in this issue?

MR. COX: ©No, Your Honor. In fact, the
case is on appeal, but the parties have agreed to
continue their oral arguments up on appeal to
conduct a mediation. And that was what I had
eluded to. But these attorneys informed us of that
development. We were not on those e-mail threads
where they are going to continue the arguments and
do a mediation.

And, again, since then all of our
subcontractors, everyone here at the table intends
to participate in that mediation in the Damico
matter, which I believe just further goes to the
point that a stay is most appropriate in this case
to afford them that right and opportunity and to
bring all the parties to the table. And as
Mr. Grimball said, you know, for all five of us to
work it out together.

MR. GRIMBALL: And just to be clear,

Your Honor, we have -- our firm represents two
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other -- we represent a landscaper and a floor
installer in the underlying litigation. And we
actually resolved the plaintiff's claims against
those parties independently. So, you know, as a
courtesy I let them know about that.

But it doesn't have anything to do with
this litigation. But it would have not known about
that in the course of the representation of ECC.

MR. OLSON: And we were never made
aware of the mediation. So I don't think it's
really relevant.

THE COURT: Mr. Newberry, who do you
have?

MR. NEWBERRY: Your Honor, I represent
Hurley Services. When I first got involved in this
matter they were in default. I have followed the
underlying matter because some lawyers in my office
are involved in that.

Essentially, what happened -- it's a
huge mess. It's up on appeal. There are subs who
Lennar moved to compel the plaintiffs to arbitrate
and their subs. All the subs have different
contracts. And so there are all these arguments.

And so, essentially, what's happened

now is the Court of Appeals has stayed oral
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argument to see 1f some of the parties can work it
out. What happened with Builders FirstSource, 1
think, is they got caught filing a motion to bring
in their parties. Everybody was scrambling as this
motion for arbitration is getting ready to be
heard, trying to figure out who we have to bring
in.

They filed a motion. And now, out of
fear of being precluded later by the statute of
limitations from getting everybody into the
underlying action, filed this suit. There's really
no way this suit can go forward separately by
itself because it's an indemnity. They're
basically saying, you can't indemnify us for what
we losing to Damico. So there'’s no way we can
figure that without Damico.

I've agreed or consented to
consolidation, because I just think that's the only
way they would could actually handle it or stay, or
whatever needs to be done. But that's really my
only position here today. I don't have a motion
for summary judgment.

MR. GRIMBALL: May I proceed with our
motion for summary judgement?

THE COURT: Well, I'm trying to get the
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gist of what it's all about. Or it may not be
appropriate at this time.

Let me hear from Mr. Newberry first.

MR. NEWBERRY: The underlying action --
what happened was Lennar moved very early. And
Your Honor deals with a lot of these cases. And so
when they moved to compel arbitration, there had
been no expert reports exchanged, nothing like
that.

And so it ballooned, like construction
cases do. And it's been on appeal for, I don't
know, like two or three years. And it's still at
the Court of Appeal level.

And so everyone is trying to figure
out, you know, what are the real issues, who was
really involved, who needs to be in this case, who
doesn't need to be in this case.

And because the plaintiffs didn't sue
the subs directly, it's all tied up, whereas he
might have been able to carve out and proceed down
this sort of trajectory.

And we've been sitting -- the
underlying cases have been sitting in limbo for a
long time. And now some parties are resolving,

which is great, if you can do that. But this is a
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spinoff.

THE COURT: Do you think that
addressing a summary judgment at this is pfemature?

MR. NEWBERRY: I take no stance on
that, Your Honor.

THE COURT: It helps sometimes to
figure out all these issues.

All right. Mr. Grimball.

MR. GRIMBALL: All right. Your Honor,
if I may, I've got a hard copy of my motion for
you.

THE COURT: Yes, sir.

MR. GRIMBALL: Your Honor, we have
moved for summary Jjudgment on --

THE COURT: So I have a visual picture,
does anyone here know where the Abbey at Spring
Cove is located? Anyone ever heard of 1t? Do you
have an address for it? Highway 52? Highway 177

THE BAILIFF: I will not swear to it,
Your Honor, but I believe it's at the corner of
Cypress Garden Road and Old 52.

THE COURT: It's at the corner Cypress
and 01ld 52.

MR. OLSON: Apparently, there's a

master development called Spring Grove Plantation.
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And the Abbey is a phase of that, but I can't
really tell you where that is.

THE BAILIFF: Yeah. I think there's at
least 10 different subdivisions in Spring Grove.
But Spring Grove itself is at the corner Old 5Z2.

THE COURT: Thank you. That at least
positioned me in the right direction. Yes, sir.

MR. GRIMBALL: And, Your Honor, just
before I start. I somehow —- this morning I
sneezed and like whacked the three vertebrae in my
neck. So if I look like a robot it's because I'm
apparently getting old.

MR. OLSON: Sneezing injury.

MR. GRIMBALL: So we would move for
summary judgment on three grounds. We move to
dismiss for summary judgment on Builders
FirstSource's claims of negligence breach of
contract, breach of warranty.

On the basis of this Stoneledge
Holding, the idea that those claims are all
conditioned on their liability to Lennar and/or the
plaintiffs in the Damico case.

We've also moved for summary judgement
on their contractual indemnity claims under the

Cumberland Holding. The language in their contract
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is substantially the same as that in the Concord
and Cumberland holding.

THE COURT: That was my case, Concord
and Cumberland?

MR. GRIMBALL: Yes, sir. I don't think
you needed it, but I included in your ruling in
Seashore Villas as well, just because that was
perhaps a little fresher on your mind.

THE COUR: Okay.

MR. GRIMBALL: And then the last ground
is we've moved for summary judgement on all their
claims but contribution, on the basis of the
expiration of the statute of limitation.

And since that one is perhaps a little
bit more novel, I'll start there and move
backwards. This case was originally filed on
December the 21st, 2018. The Damico case was filed
October 30th, 2014. It was originally about the
lot drainage and the foundation issues that I was
telling you about earlier.

And the Steinberg Law firm associated
Mr. Hayes, who had perhaps a bit more of an
appreciation for the nuisances and the issues that
can arise with construction. And they amended

their pleading to assert claims related to the
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vertical construction of all of the homes as well.
And that's how Builders FirstSource came to be a
party to the Damico case.

Builders FirstSource was served in the
Damico case on December the 3rd, 2015. The
affidavit of service in that case is Exhibit 1 to
my memorandum. Their answer is dated September the
15th, 2015. And it was served by U.S. Mail on
December the 18th, 2015.

Their answer —-- in the Damico case 1is
Exhibit 2 to my memorandum. So, obviously, they
filed this litigation three years and three days
after they served their answer in the underlying
one.

Well, why is that important? In South
Carolina there are two types of indemnifications.
There's indemnification against loss, which is your
traditional, what we think of, in terms of
equitable indemnification. And there's also
indemnification against liability. Indemnification
against loss —-- your claim for indemnification does
not arise until a payment has been made.

So in your traditional context it
wouldn't arise until a defendant had actually paid

the judgment.
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And indemnification against liability,
on the other hand, arises when the liability is
incurred. And the Buiiders FirstSource, in their
complaint —-- which I have a copy of, if you would
like.

THE COURT: Yes, sir.

MR. GRIMBALL: So in their chplaint,
Builders FirstSoutce alleges that it is éntitled to
indemnification against liability. And so the
claims they are bringing accrued when the liability
was first incurred. You know, we don't know when
they contacted Mr. Hughes or when they retained him
to represent in that case. But we do that he was
working for them and that they were accruing a
liability of his attorney's fees on December the
18th, when he made an appearance and filed his
answer.

And they are seeking attorney's fees
and costs as damages in this litigation. I mean,
you know, obviously those fees have not stopped to
run, but it's just the same as any other
construction defect case. 1It's a progressive
damages case.

You know, 1f we were talking about the

plaintiff's claims, just because they have brought
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the suit doesn't mean that it stops raining and
building stops being the subject of water
intrusion. No. The damages often get much worse
during the dependency of the litigation.

So for that reason, Your Honor, we
believe that the plaintiff's claims are everything,
but contribution are barred by the statute of
limitations.

Then on to the Concord and Cumberland
Holding. In that case, Your Honor, you held that a
contractual indemnity provisions in order to be
enforced have got to be clear and unequivocal. And
in order for a contractor to prevail on contractual
indemnity claims against a subcontractor it must be
clear and unequivocal that the claims -- that the
provision that supports the claim for contractual
indemnity and the subcontractor are agreeing, that
the subcontractor will indemnify the contractor for
their mutual negligence.

I think in the opinion that it's called
concurrent negligence, as opposed to sole
negligence. And in that case you held and the
Court of Appeals agreed that where the
indemnification provision was limited to the extent

said that it would indemnify for the loss resulting
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from -— to the extent caused or alleged to be
caused in whole or in part by any negligent act or
omission of the subcontractor, that that was not
clear because it could be read to be in an
agreement that the subcontractor would only be
identifying —— or indemnifying the upstream party
for its sole negligence.

In this case, Builders FirstSource has
executed two master subcontract agreements with my
client:; one in 2008 and one in 2015. The one in
2008 temporally would seem to be the one governing
worked performed in this case. However, it's
irrelevant to address because the indemnification
provision in both contracts are the same.

And in both cases, the provision, which
is 12.1 of the contract says, that the
subcontractor will agree to indemnify the Builders
FirstSource to the extent caused or alleged to
caused in whole or in part by any negligent act or
omission of the subcontractor. And those contracts
are Exhibit 3 to my memorandum. And just -- and
that's on page 12, I believe.

Finally, Your Honor, the Stoneledge
Holding. In Stoneledge, the Supreme Court ruled

that claims conditioned on liability to another
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party are merely claims for indemnity in disguise.
In this case, Builders FirstSource has pled

repeatedly in asserting its claims that in the

‘event that plaintiffs and/or Lennar, in the

underlying action, prove that the materials or
services provided by BFS were not in accordance, et
cetera, et cetera, then in that event ECC
Contracting has materially breached their excessed
warranties.

In the event that the plaintiffs and/or
Lennar proves that Builders FirstSource breached a
duty, then, in that event, ECC has breached its
duty. These claims as pled are clearly conditional
on liability to a third party and as such they're
merely claims for indemnity in disguise. With
that, Your Honor, I don't have anything further.

THE COURT: In summary what?

MR. GRIMBALL: In summary —- well, Your
Hondr, we're at a strange procedural position. I
believe that addressing these legal questions now
will make things easier for us in the future and
makes most sense.

Builders FirstSource's claims are all
conditional on their liability to Lennar and/or the

plaintiffs, and as such they really are just claims
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for indemnity.

THE COURT: And so if your motion is
granted, then what -- where does that leave
Builders FirstSource?

MR. GRIMBALL: They'll have a
contribution claim. And obviously it will not be
right because they would have only extinguished the
liability of the subcontractors. 50 either we will
consent to staying the contribution, if the Clerk
of Court can do that. Or, you know, they can wait
until they extinguish the liability of ECC and the
other subcontractors. And they can pursue the
contribution claiming a more traditional timeframe.

You know, I don't know if -— I don't
know if Berkeley County stays cases when they
aren't on appeal. I had a client go into
bankruptcy and Dorchester County dismissed the case
when I filed the notice of bankruptcy stay. And I
talked with the Clerk of Court and she said they
could not just stay the case. And what they did
was they dismissed it and it could be restored when
the bankruptcy stay was resolved or the bankruptcy
stay was lifted.

THE COURT: Is there an option on the

E-file que?

000344



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

28

THE CLERK: Yes, Your Honor.

THE COURT: When was that?

MR. GRIMBALL: That was actually last
month. And the plaintiff's attorney just had to
file a motion to reconsider and it's sort of a
mess.

THE COURT: You said the clerk did it?

MR. GRIMBALL: Yeah, the clerk did it.

THE COURT: Okay.

MR. GRIMBALL: So this really, I think,
makes the most sense. I know Mr. Cox 1is opposed.
T would be too, if I were in his shoes.

MR. COX: Your Honor, I would like to
rebut, obviously.

THE COURT: Sure.

MR. COX: I believe that Mr. Grimball
is misinterpreting the case law.

THE COURT: Let me hear from Mr. Olson
first.

MR. OLSON: Thank you, Your Honor. I
represent Charleston Exteriors. Our position 1is
congruent with ECC. We're subject to a similar
fender agreement, as he stated. It's dated 2012,
which would make it the operating subcontract. I'm

sorry, I need to give you this. We filed this a
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few days ago. Here's a hard copy of it.

Primarily, though, the claims for
negligence, breach of contract -- negligence,
breach of contract, and breach of warranties, we
don't think there's any issue for a Jjury as to —--
they fail on two manners.

I mean, first of all, there's the Stone
Legend office being availed in indemnity sequence.
The other one is the statute of limitation. Had
this lawsuit, brought by Mr. Cox's firm, been filed
three weeks before, two weeks before, we would not
have that argument to be made. And, although, it
was close it's kind of like a sort of pregnant,
kind of argument. You know, you're either within
in it or you're not.

And I don't think there's an argument
they can make within that they filed this suit
within the three years. I haven't heard it yet.
Maybe we will in a minute.

As far as —- I think he touched on
equitable indemnity. If he didn't, I would just
add that we can't find a scenario whereby -- under
an equitable indemnity scenario where Builders
FirstSource would not have at least joined in our

negligence, if we were found to be negligent, being
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that they were -- that's who we were working for.

That they not only supplied the
windows, they were actually the contractor that we
were subcontractors of.

Basically, what Lennar Contractors --
Builders FirstSource with us. And although they
passed the burden of installation to my client,
they still have the obligation to Lennar to install
the windows and supervise that work.

And I don't want to get too stuck in
the weeds on that. Mainly -- other than juét
simply doing the math of three years. South
Carolina, especially a being a discovery rule
state, we don't think that there was even
construction -- we can prove they were on actual
notice. I mean, we have the lawyer for Builders
FirstSource signing a pleading December 15th of
2015 and then filing this one December 21st, 2018.
I mean, it's three years and six days. There's
Jjust no doubt.

As far as -- we agree with your holding
in the Concord and Cumberland. And in some way
really we might have something to —-- after Mr. Cox
goes. But I think Mr. Heyward did a very adequate

job covering our position.
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THE COURT: All right. Mr. Cox.

MR. COX: I will stay with the order
that Mr. Grimball did, Your Honor, with respect to
his argument and statute of limitations and the
incurring of liability and the two different types
of liability recognized by South Carolina. I agree
with that.

However, I disagree with his reading of
the case that he is talking about, which is Jones
vs. Builders Investment Group. It's a footnote
citing Piper v. American Fidelity & Casualty
Company. I have a copy of the Piper case, which is
the case that he is referencing, if you would like
for me to hand it up.

THE COURT: Yes, sir.

MR. COX: I assume that y'all have
copies, but I have some for y'all, as well.

In Piper, Your Honor, as Mr. Grimball
noted, 1t talks about the two different types of
contracts for indemnity in South Carolina.

THE COURT: Boy, you are taking it back
to 19307

MR. COX: Absolutely. Well,

Mr. Grimball is, so I'm just on the train with him,

Your Honor, and trying to educate you as well.
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In that case, you know, it discusses
the two different types of contract for indemnity.
And the case, as far as I know, and I think
Mr. Grimball would agree, it's still good law. And
it is the law. And in that case, the liability and
the terms they are talking about, it's not the
attorney's fees. It's a judgment. And the case
goes into detail about when the judgment is
rendered, then the insurance company is obligated
to pay.

So it's not simply just attorney's fees
being incurred. That is not at all what the case
is talking about. It is when -- the liability is a
judgment. And there's two different types of
indemnity. When the liability attaches, i.e. the
judgment is rendered, then there's that type of
contract for indemnity. And the other is, once
that judgment is paid, similar to like a
contribution claim.

But those are the two types of
contracts for indemnity. And it is not of the
notion that because we start incurring attorney's
fees that liability is attached and, therefore, the
statute starts to running that day.

Our courts have made it very clear that
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under the Services of Charleston case that as an
indemnity statute of limitations runs from the time
the judgements entered into the defendant. It's
not when attorney's fees begin to accrue. It is
not until a judgment is actually rendered.

And the different between the two
different types of contract for indemnity under the
Piper and the Jones' case is whether or not the
insurance company has to pay the judgment once it
is rendered or once it is discharged. And that is
simply not the case here, Your Honor. We do not
have a judgment against yet. Therefore, our
statute of limitations has not begun to run on our
indemnity claims.

THE COURT: ©Now, if the claim is
approved, if the statute hasn't run, do you have a
claim?

MR. COX: It is not accrued yet.
Because a judgment has not been rendered.

THE COURT: So what is your goal in
this litigation?

MR. COX: So we have a contract for our
subcontracts. And I will go ahead agree, I, too,
agree your ruling in Concord and Cumberland.

However, again, they are misinterpreting that
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reading. And our agreement for a contractual
indemnification is that they will come in and our
subcontractors will defend and indemnify Builders
FirstSource upon the notice of all claims, and
including the cost of the fence and arguing over
whether or not they have to defend and indemnify
us. Those are in that language.

THE COURT: Builders FirstSource, what
type of services do they provide?

MR. COX: We are a material supplier,
but we all also provide turnkey installation for
windows and doors, at least in the Charleston
market. And other markets we do all sorts of
different things.

THE COURT: And you have these other
companies working under --

MR. COX: Correct. We have a list of
contractors where their primary source of income of
work is to do installation services of Builders
FirstSource.

THE COURT: So you want to prove —-
through your litigation, you want to prove that
they —-- the subcontractors negligently performed
services for Builders FirstSource and have that

determined prior to any defect being established?
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MR. COX: No. Our subcontractors agree
contractually and then we also have insurance
provisions, contractually requiring them with
initial insured, that as soon as we get served with
a lawsuit over, you know, your house and they were
involved in that job, and to the extent that their
services are at issue in that lawsuit, then they
need to step in and defend us.

And similar to Concord and Cumberland,
with the whole Muller Superior, Your Honor found
that Muller did not have to indemnify Superior for
Superior's negligence, whether it be sole or
concurrent. But Muller did have to indemnify
Superior for Muller's negligence.

And that is all we're asking in this
case and in every case that we bring Your Honor, is
that the party responsible for installing the
windows, the doors, the roof, whatever, that to the
extent those are issues in that case, that the
proper party come in and defend against those
claims.

THE COURT: Well, did Builders
FirstSource agree in the underlying litigation that
they were negligent?

MR. COX: No. We always deny
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everything. I mean, really we do. You have to.

THE COURT: You have to cover
yourselves and the subcontractor?

MR. COX: Exactly. And then we pled it
as such is because we stand by our products and our
services. And we believe whole heartily that
there's never anything wrong with it. And it's,
obviously, the plaintiff's job to prove otherwise.

THE COURT: Assuming you win your case
against the subcontractors and you also win your
case against the plaintiffs, then how do you —-
what do you do with your judgment?

MR. COX: Well, that is why we believe
that this case should be stayed so that we can
consolidate it with underlying action, wherein the
plaintiffs have brought allegations related to the
window installation, which Charleston Exteriors and
ECC, who are the people who provided those
installation services. And to the extent there's
any negligence there, those are the proper parties
who need to stand and defend against those. Plus,
they're contractually obligated do so, as they've
agreed to do.

THE COURT: So it's another word for

staying is that the cause of action doesn't accrue
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until liability is established?

MR. COX: Well, this is a unique
situation because the cases on appeal and stayed,
there's a cause of action. And, again, we just
felt this was the best and most appropriate way to
protect our client's interest, and to give them
notice, so they couldn't claim we all knew about it
since 2016, you didn't give us any notice. You
know, I don't think this situation happens every
day.

And, again, in the interest of Jjustice
for all parties, you know, for everybody's interest
that a stay is the most appropriate here. The
clerk has already agreed that she can certainly
stay the matter without it being on appeal. There
is a button for that.

THE COURT: Are you saying that they
can stay it, but the subs are saying, well, these
causes are action are not really recognized or we
will clean up the proceedings first by establishing
if there are cases that say that you have no
indemnity rights to pursue prior to --

MR. COX: That's not correct, Your
Honor. That's the cases do not say that.

THE COURT: I'm saying that you can't
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pursue it until a certain point in time. Well,
then you have a statute of limitations issue
regarding the suit. If the motion for summary
judgment is granted regarding statute of
limitation, that will only pertain to those
particular claims; right?

MR. COX: Correct. It doesn't get rid
of the whole case.

THE COURT: Right.

MR. COX: We're still here. And so we
still have the issue of this matter needs to be
stayed until Damico comes down from the Court of
Appeals.

MR. OLSON: I think we would probably
consent to -— you know, as to the contribution
claim or whatever claims survived after this. I
mean, I don't think we're going to keep this case
going under the contribution theory alone.

MR. GRIMBALL: We can't.

MR. OLSON: Yeah, we couldn't.

So we do have -— you know, I would say
that we have a very great interest in the
negligence claim, breach of contract, and the
indemnity claim, as you said being cleaned up and

removed. I mean, there's also a chance that the
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plaintiffs could bring us into the other suit.
We're seeking summary judgment in this suit,
though.

MR. COX: And their basis for summary
judgment is not proper, Your Honor. They're
misreading the Piper case. They're misreading
your —-- the Concord and Cumberland case.

THE COURT: Well, I don't know the last
time that I read a 1929 case to establish any
authority.

MR. OLSON: TIt's an old one, but good
one.

MR. COX: And then also with respect to
your Ocean Keys and Seashore Villas case, Your
Honor, the position of ECC was that our indemnity
agreement was the same as Your Honor was
interpreting in that case. And that is not
correct.

In that case, the indemnity provision
had a work exclusion exception. We do not have
that in our indemnity agreement. Our indemnity
agreement is exactly like Mullers and Superior from
Concord and Cumberland. And just like Your Honor
ruled in that case, that Muller only had to

indemnify Superior from Muller's negligence. That
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is all we're asking of our subcontracts in this
case and every case that we bring.

And so for those reasons, at least with
respect to the Concord and Cumberland arguments,
it's not here, Your Honor. And the same goes for
the Seashore Villas. And then, again, I would
argue once Your Honor has had a chance to review
the Piper, the case from 1930s, that you will see
that they're misconstruing the liability. And it
is, in fact, a judgment, not just simply the
incurring of attorney fees.

MR. GRIMBALL: Your Honor, if I may,
T'd like to read you a part of the Piper case.
This is from page three. And the Court's talking
about the difference between contract for
indemnification against liability versus law.

And the Court writes that the act
specifically requires liability insurance, which
should be a policy insuring indemnifying passengers
receiving personal injury by reason of any act of
negligence on the part of the insured.

Personal injury -- they'ré talking
about insurance contracts, obviously. And this is
a type of insurance contract insofar that the

parties have agreed to indemnification under
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certain terms. And they're talking about a
personal injury.

Well, there's no judgment when
somebody's hurt. You know, the Court goes on to
state, the payment by the insured is not logically
a conditional prescience to his liability to the
injured person. And, consequently, not so to the
obligation to the company to pay him.

The Court specially says that the

injury to the individual person for which the

insured is negligent is the grounds for liability
and it is the basis for payment under the contract
for insurance against liability.

In this case we have exactly the same
scenario. The personal injury of Builders
FirstSource is their attorney's fees and costs.
Those are the damages, the personal injury to the
individual contemplated in the case. They're
talking about somebody getting hurt, medical
damages.

And in this case, just because you've
been -- when you get shot or break your leg or
whatever, you don't instantly have medical damages.
You have to receive medical treatment in order to

have those kinds of expenses, those costs and then
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those damages.

And, so, quite frankly, you could argue
that the act of them being sued is like the
passenger to the train falling and breaking his
leg. And that's when the action actually -- the
liability accrues.

And I wanted to touch on something else
that Mr. Cox said, because he mentioned that they
were seeking for their subcontractors to defend
them, that they have a duty to defend. And that's
in the contracts.

One of the most robust long-winded
indemnity provisions I've ever seen. They've got
multiple indemnity provisions covering every
possible problem that could arise in a construction
contract.

And the contract specifically says,
that the duty to defend is distinct from and
separate of the duty to indemnify. Well, if
they're seeking for their subcontractors to defend
them in the underlying litigation, they can't wait
more than three years to do that. I mean, 1it's
illogical. And it's prejudicial to the
subcontractors. Because for three years Builders

FirstSource has been doing whatever, defending
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itself. And then it comes in after the fact and
says, y'all have a duty to defend us, we did all
this without telling you, we should be indemnified
for these fees and costs.

And these subcontractors -- I mean,
this is not the only case that I have ECC as a
subcontractor of Builders FirstSource. They've
been working together for years. They have had
half a dozen or a dozen cases involving the same
kind of parties. It is very much the usual
suspects. It's not like they couldn't find them.

So with regard to the Concord and
Cumberland case, Mr. Cox's client, Builders
FirstSource, contractually agreed to provide
certain services to Lennar and the plaintiffs. And
then they turned around and they signed a contract
with ECC and the other subcontracts and said, we
want y'all to perform these services on our behalf.

It is impossible for ECC to be solely
negligent in damaging Lennar. Because Builders
FirstSource is contractually responsible for the
acts and omissions of ECC.

So I think that Mr. Cox's argument
explains precisely why those claims should fail.

He didn't delve any further into the Stoneledge
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case and didn't argue against it, that I heard, and
so I won't repeat what we've said on that front,
Your Honor. Thank you.

THE COURT: All right.

MR. COX: And that is correct, Your
Honor. We still concede that the Stoneledge
argument, we still pled the clients for negligence,
breach of warranty, and breach of contract, because
Stoneledge is a Court of Appeal decision. It's not
the final decision. It should be taken up with the
Supreme Court. Out of an abundance of caution we
always pled those claims.

And, again, with going back to the
Piper decision, which I would -- I hope Your Honor
will read. You know, when the plaintiff on the
train incurs the injury on the train, they don't
get paid for the damages on day one. They've still
got to get a judgment against the defendants who
are responsible for causing those damages.

And that is what is happening here.
There's no judgment. And until there's a judgment,
the argument that the statute of limitation is run
is simply without merit.

And going back to Concord and

Cumberland it's —-- Concord and Cumberland was
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discussing the sole negligence and the standard
necessary for you to claim to have an indemnity
agreement that requires your subcontractor to
indemnify you for your negligence.

The case talks about concurrent
negligence. And concurrent means that both parties
are responsible. However, in Concord and
Cumberland, the Court found that when you were
trying to —-- Superior was seeking that Muller
indemnify Superior for not only Muller's concurrent
negligence, but for Superiors also. And the Court
found that because they were, in fact, whether it
be concurrent or sole, there's still a factor of
sole in the concurrent negligence, two parties.
And I'm partly responsible. I'm concurrently
negligent. And to the extent that you are
requiring or seeking your subcontractor to
indemnify you for your sole portion of that
concurrent negligence, you have you to rise to the
higher standard of review to a clear and
unequivocal, you know, language.

And that is not the case here. Again,
we are seeking that Charleston Exteriors and ECC
indemnify Builders FirstSource for ECC's sole

negligence and ECC's concurrent negligence. But
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solely their concurrent negligence, not our
concurrent negligence. And the same goes for
Charleston Exteriors, with respect to there can
never be a situation because we agreed to provide
these services. That's not true.

If ECC goes out there and, you know,
recklessly installs different fasteners, after
we've provided them with the fasteners they were
suppose to instal, or they do something, you know,
whatever it is fraudulently, that's on them. We
didn't participate in that fraud and undertake
that. That would be their sole negligence and
their wrongdoing.

And to the extent that there was
concurrent negligence, because we did have
supervision duties over that, the jury portion,
whether it be 50/50, or 51/49, or 5/95, there's
going to be a portion of the concurrent negligence
that is solely ECC's and Charleston Exteriors,
which is exactly what Concord and Cumberland went
through. It's what Your Honor went through.

And that's the law of South Carolina.
And we would ask that you stay with those
consistent rulings. And for those reasons, deny

their motions for summary Jjudgment in this case,
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and ultimately stay this proceeding until the time
that Damico is down and we call all go into the
Damico litigation together.

THE COURT: All right.

MR. OLSON: The only thing that I was
going to add, and pardon me 1f it's been covered or
alluded to, in their contractual indemnification
claim, had they not been seeking attorney's fees
and costs, we might be able to agree that the
injury hasn't accrued yet.

But because that's in the subcontract
and that's part of their lawsuit against us, we
can't help but to conclude that those damages began
three years and seven or eight days ago, or
whenever they, at least, drafted and filed their
original answer in the case.

If they were to drop the attorney's fee
claim, you know, we might be able to work something
out. But we don't see how those could have accrued
atfter.

THE COURT: I'm interested in accepting
that offer.

MR. COX: I would request that they
enter in this agreement to defend and indemnify,

and it goes into detail, like Mr. Grimball said,
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and Mr. Olson with his 12 pages.

Both parties enter into it. This isn't
like a one—time thing. We work with them every
day. The most interesting fact here, Your Honor,
is that these insures -- you know, the owners of
these companies, when you go to depose them,
they're the most happy subcontractors in the world.
They like working for us. They still work us. But
then the insurance companies come in and the
lawyers for insurance companies and they try to
muddy all the waters. And, you know, said, well,
you didn't really mean to do that. You know, I got
you here.

But at the end of the day, with respect
to us wailving our attorney's fees, that's what the
parties agreed to. And I just wish that the
insurance company would uphold their end of the
bargain.

THE COURT: And what was your response
to the statute of limitation argument specifically
relating to that?

MR. COX: That there's no case on point
with that, Your Honor, that the cases are clear
that until a liability is imposed or incurred or

attached, they use several different words in
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there, Your Honor, but the liability is a judgment,
not simply attorney's fees. It doesn't say when
the train passenger hired an attorney and started
accruing attorney's fees that the liability
attached and the insurance company became
obligated. It talks about how once the judgment is
entered, the distinction is whether or not it
attached to that point, whether or not the
insurance company became obligated to pay once the
judgment was rendered or once the insured paid the
Jjudgement.

THE COURT: But not when a lawyer was
hired?

MR. COX: Correct. It has nothing to
do with that. And the same goes for the Footnote
case. They're not talking about attorney's fees.
They're talking about whether or not a judgment had
been rendered and whether or not they had to come
in and pay 1t, you know, or it had to be discharged
prior to. It's simply not on point.

MR. GRIMBALL: Your Honor, if I may
briefly, I just want to be clear. I do not
represent an insurance company. I represent ECC
Contracting.

Mr. Cox's client has not contracted
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with an insurance company to install windows and
defend and indemnify them. He has contracted with
ECC Contracting. Mr. Cox keeps talking about these
cases, and a judgment being entered, if it's
opposed to his attorney's fees.

Well, the problem he's got is the
damages that he seeks are the attorney's fees. The
duty he's trying to enforce is a duty to defend.

So I don't see how he gets away from the fact that
it's been more than three years that he's tried to
enforce the provisions of this contract.

THE COURT: All right, Mr. Newberry.

MR. NEWBERRY: I'm hesitant to weigh in
on anything, Your Honor. I think what you're
saying is a little bit of bleed over from the
underlying case and how it's become very difficult
and a mess. I think what you're seeing.

In this case, is you have sort of
unusual positions that you find everybody in.
Where, you know, usually your typical construction
case, day in and day out, from day one ECC is suing
it's subs from indemnity. Has a claim accrued? I
don't know. Has it accrued then? Has it accrued
later? That's how it functions. That's how this

litigation functions. So I think that's why you're
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seeing this sort of unusual situation.

THE COURT: I'll take the matter under
advisement. T would like for the parties to
prepare proposed orders.

Thank you for your respective
positions. And if you will send it to my e-mail
and the opposing parties can respond within
five days of the argument.

MR. OLSON: Your Honor, we don't know
if we're going to do this or not. Would it be
proper for us to submit a joint one, possibly?

THE COURT: That's fine. 14 days?

MR. OLSON: Yes, Your Honor.

MR. GRIMBALL: We'll try to get you one
in seven days, and vice versa?

MR. COX: Yes.

THE COURT: All right. Thank you,
you-all.

(The proceedings concluded.)

000368



~ o oo W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

52

CERTIFICATE OF REPORTER

State of South Carolina

e N N

County of Berkeley

I, Krista Nicole Carney, Official Court
Reporter for the Ninth Judicial Circuit of the
State of South Carolina do hereby certify that the
foregoing is a true, accurate and complete
Transcript of Record in the Court of Common Pleas
for Berkeley County, South Carolina, on the 18th of
October, 2019.

T do further certify that I am neither of

kin, counsel, nor interest to any party hereto.

June 21, 2020

Krista Nicole Carney,

Stenographic Court Reporter

000369



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Builders First Source-Southeast Group, LLC v ECC Contracting, LLC, et al
Motion to Reconsider/Alter or Amend
January 16, 2020

PROCEEDINGS
THE COURT: Good afternoon. Builders First Source,
I'm ready to hear from you. Someone kind of set the

scene for me one more time as to why we’re here and
what’s at stake.

MR. COX: All right. You want me to go through and
in£roduce all the attorneys that are here, Your Honor, or
will everybody...

THE COURT: Well, everybody will introduce
themselves for the benefit of the court reporter.

MR. COX: All right. My name is William Cox. I
represent Builders First Source-Southeast Group, the
Plaintiff in this case, Your Honor. This is our motion,
the brief that I entitled Reconsideration under Rule 52
and b59.

After we filed a Motion to Consolidate and Stay the
Proceedings in this action with the what we believe is
the companion action or the underlying action, the Damico
[phonetic] litigation. We had two of our subcontractors
ECC Contracting and Charleston Exteriors, two of the
Defendants in this action filed a Motion for Summary
Judgment and in opposition to the I guess to the stay and
the consolidation. After entertaining arguments Your
Honor determined that you were not able to consolidate

this case with the Damico [phonetic] litigation because
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it’s up on appeal and that you didn’t have the
jurisdiction to do that at that time.  But you were going
to stay this matter and consolidate for future purposes.
I think there was a question that the court reporter ---

THE COURT: --- someone coughed as you were saying
your last something. What did you say about the stay?

MR. COX: I'm sorry. With respect to the stay
there is some confusion whether or not the Clerk could in
fact stay this case while another case was on appeal.

And the Clerk up in Berkeley County confirmed that she
was able to do that.

Nevertheless we proceeded with hearing arguments,
their argument over the ECC Contracting and Charleston
Exteriors Motion for Summary Judgment. It was a pretty
lengthy hearing and both sides argued a couple of times
and rebutted each other. And then you requested that we
submit proposed orders in favor of our clients as to
their positions.

And, after submitting those proposed orders Your
Honor adopted the order submitted by Charleston‘
Exteriors. And in receipt of that order and in review of
the same we felt that there was a couple of things that
were misconstrued and a couple of findings that needed
correction. That’s why we filed the Motion for

Reconsideration. And the bases is that under Concord and
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Cumberland this order that is in effect right now gets

rid of all our claims for contractual indemnity including
those claims for the negligence of the Defendant’s ECC
Contracting and Charleston Exteriors. And that does not

comply with the ruling in Concord and Cumberland ---

THE COURT: —-—~— which 1s what?

MR. COX: That in Concord and Cumberland Your Honor

briefly Superior Construction was the general contractor
and they subcontracted with Muhler to provide window and
door installation. And after litigating the case for
years the two parties ended up settling separately and
Superior moved for partial summary judgment against
Muhler that Muhler indemnify Superior. And then Muhler
obviously objected and said no, and they submitted
briefs.

And I believe Your Honor actually was the Judge on
that case. And in reviewing -- and you made the
determination at trial level that the contractual
language at issue did not require Muhler to indemnify
Superior for Superior’s negligence. However, Muhler did
have to indemnify Superior for Muhler’s negligence.

And so the case went up on appeal. Superior
appealed that ruling that while they couldn’t make Muhler
indemnify them for their sole negligence they could hold

Muhler under their contracts indemnify Superior for their
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concurrent negligence. And so the Court of Appeals
found that a clear and convincing -- you found that a
clear and convincing standard must be applied when a
party is seeking indemnify for the indemnitee’s
negligence whether sole or concurrent. And Superior
disagreed with that and that’s what they took upon
appeal.

And the Court of Appeals upheld Your Honor’s
findings and ruled that whether a sole or concurrent that
if the person seeking to be indemnified is seeking for
the indemnitor to indemnify them for the indemnitee’s
negligence whether sole or concurrent that the clear and
convincing does apply.

And you found that the contract at issue did not
rise to that standard and therefore Muhler was not
required to indemnify Superior for Superior’s concurrent
negligence. However, you found that Muhler still was
obligated, and Muhler agreed, that they had to indemnify
Superior for Muhler’s negligence.

Here, Your Honor, I went through the contractual
language at issue in that case. I'm happy to do so with
you if you would like with our contracts. Even at the
hearing I think both or all parties agreed that the
contracts are the same, are virtually the same contract

at issue in Concord and Cumberland and now we’re just
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disagreeing on the end result. And we believe that we
still have our claim for the Defendant’s negligence as
you found in the underlying case of Concord and

Cumberland. And then that reasoning applies here; it’s

no different. And so that was the first issue I have,
Your Honor.

And then secondly this order that was adopted it
speaks about the statute of limitations and how the type
of claims that we have made are precluded by the statute
of limitations because we have requested that we be
indemnified for consequential damages that accrued three
years prior to the filing of this suit.

And the order claims that while generally a statute
of limitations for indemnity does not run until a
Judgment. is entered because we are seeking
indemnification for all sorts of damages that include
attorney’s fees that the statute of limitations has in

fact run and is distinguishable from First General

Services and it gets rid of our indemnification claims
because of that.

And there is one omission of fact, Your Honor, in
the order and that was with regard to how we pled in our
complaint, our indemnification claims. And that language
jumped halfway into the allegation and cuts off the start

of the paragraph for the allegation, which is a
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qualifying statement that limits any indemnity able to be
sought only to when there is liability found, which is a
judgment. And until that has occurred then there is no
-- then we can’t pursue the indemnity at that point,

which goes hand in with First General Services ruling

that says indemnification there is no statute on it until
a judgment has been entered. And because there has been

no judgment entered in this case or the Damico [phonetic]
case, Your Honor, our claims are still valid and they are
not barred by statute of limitations.

So those were the two reasons for our Motion to
Reconsider/Alter or Amend. I appreciate that counsel for
ECC Contracting submitted a memorandum in opposition to
this motion last night or right before the close of
business. And I’m happy to address those issues ---

THE COURT: --— T haven’t seen that by the way. I
don’t know —--—-

MR. COX: ~—-- T don’t think that we need to go
there but obviously ---

THE COURT: --—- you’re saying I haven’t seen it.
You said they submitted it through what means?

MR. GRIMBALL: I submitted it electronically and I
emailed it to you and your law clerk.

THE COURT: I haven’t seen it though I’ve reviewed

all my emails. And I was looking for it.
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MR. COX: It did come through Your Honor. It came
through like 4:52; right around the same time that you
requested that we come early. So I know and I...

THE COURT: Let’s see then.

[Whereupon, the Court reviews his computer]

THE COURT: Not to start emphasizing his while
you’re still arguing. I'm just saying I didn’t -- I
haven’t seen it.

MR. GRIMBALL: I could forward it to you again 1if
that would help.

THE COURT: Let’s see. If it was sent through
those means I should have it.

MR. GRIMBALL: T do have a hard copy for you as
well if that helps?

[Off the record momentarily]

[Whereupon, the Court reviews documents]

THE COURT: Interesting. I didn’t see it. I mean
it’s not in my email. Let me see a hard copy.

MR. GRIMBALL: I just forwarded you the original
email as well as this. This is a memo as well as some of
the case law cited.

[Whereupon, Mr. Grimball provides documents to the
Court]

THE COURT: Does anyone have a copy of the order

that I signed?
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MR. COX: I do, Your Honor. I only have one copy
but you are welcome to it.

[Whereupon, Mr. Cox provides documents to the Court]

THE COURT: I’'m functioning without a clerk so T
have to juggle some things that I generally don’t have
to. Okay. Good deal. Yes, sir?

MR. COX: So just in conclusion, Your Honor we
agree with the ultimate end result in that you did decide
to stay the case upon future consolidation. However, you
got rid of our contractual indemnity claim which we
believe is still applicable pursuant to Concord and

Cumberland and again the whole line of argument about the

statute of limitations because of us claiming that we are
entitled to attorney’s fees as well in addition to all

sorts of every type of category to use to describe

damages.
THE COURT: So the question was whether or not if
you're -- and I recall in the arguments now someone said

it’s clear that you were aware having a cause of action
because of the ---

MR. COX: --—- we didn’t ---

THE COURT: --- the date the attorney’s contention
that attorney’s fees are due --=-

MR. COX: -~~ and the problem which came to this

case when we filed Your Honor was we moved to amend once

10
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we had -- we filed our Answer in December and then we
filed our Motion to Amend in April and before our Motion
to Amend could be heard. And I will note that our Motion
to Amend only identified ECC Contracting and I believe MI
Windows and Doors and did not identify two other
subcontractors that we are now aware of; Hurley Services
and Charleston Exteriors.

However, that case went up on appeal before that
motion could be heard. I want to say that the Court then
almost scheduled the motion or did schedule the motion
and then the Court of Appeals said no, y'all don’t have
jurisdiction.

So I think to whatever extent the position, which
I’'m sure Charleston Exterior would claim is that they are
not subject to that Motion to Amend but certainly would
have been and will be when that motion is heard. And
certainly because the motion filed doesn’t include their
name on it at the time of filing doesn’t mean that when
you’ re going before a Judge and you find the information
before it can be heard that you can’t you know do that
therein.

So, the end result is all these parties I think
there is a claim of prejudice to their being drug into
this big case and that there is a mediation going on.

They are all aware of it. They all know about it. They

11
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informed our office of that mediation. I think some of
those attorneys sitting here today attended that
mediation. So to the extent that was any prejudice that
doesn’t exist. Your ultimate finding was that you would
stay this case and consolidate it. We just believe that

pursuant to Concord and Cumberland that our contractual

indemnity claims should not be dismissed on summary
judgment and so.

THE COURT: All right. Yes, sir?

MR. OLSON: I want to say one thing I think before
Mr. Grimball speaks. As far as the Motion to Amend that
Mr. Cox mentioned that wasn’t able to be heard I believe.
Charleston Exteriors was not a part of that Motion to
Amend. But our position is that is completely beside the
point because just as we are here today this law suit
could have been brought against us separately from -- it
has nothing to do with the fact that if they filed a
Motion to Amend against another party, against other
parties because that didn’t stop them from suing us in
this case late. So we would just -- I don’t think it’s
really significant or before us today, Your Honor.

There was one other thing I think I will -- I think
I’m going to take up when we actually go through our
arguments in opposition. But basically if I could just

make a summation. Your order I don’t remember it being,

12
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I mean I don’t remember it really having a lot to do with
the Motion to Stay. We didn’t -- I don’t think we take a
huge issue with that. What we wanted to get out of it
and did get out of it was that the contractual indemnity
claims be barred for two reasons; either one of them is
fine.

But what the order stated and the order was
congruent with our argument that first of all it’s
uncontroverted evidence that the claimant seeking
contractual indemnity for defense costs and everything
else it had been more than three years. I think it was
three years and ten days or something. But it’s
certainly been three years before this suit was filed.
There -- the time bar status of it ended at some point,
some point within the month prior to them filing this
suit.

As far as the clear and unequivocal I think what'’s
going on right now is that Builders First Source has
concluded and it admitted and I appreciate them doing so,
but they’ve admitted that yes, the language was not
necessarily clear and unequivocal. What they’re saying
is well okay, you guys are you’re right. We can’t
actually seek damages for our own negligence. We can’t
get that from you. Our position is that pursuant to

authority far greater than just Concord and Cumberland
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that’s an illegal ‘provision to have in a contract
pursuant to the anti-indemnity statutes and pursuant to

DR Horton v Builders First Source which I think is a case

they would know about which basically voided the entire
contractual indemnity clause on the basis of illegality
and anti-indemnity -- the treatment of anti-indemnity
provisions in the State.

9o as far as them stating that well, you’re right,
we can’t recover from you because of you know for our
negligence but it does mean that we can still get you for
your negligence. Well, that’s not how the contract
reads. And so it’s basically asking you to reform the
contract in a manner that is legal and then they would be
able to maybe recoup against us what they would normally
possibly be able to had the contract been fair and normal
to begin with.

And we think that’s a step too far to ask you to
reform a contract that was entered into in like 2012.
That’s -- and I’m just trying -- that’s my best summation
of what our argument is in what the order said. I'm
going to ---

MR. COX: ——— TI’d like to know this DR Horton case.
I’ve never heard of it. 1I’ve never seen 1it. Certainly,
T don’t have it in my possession. And then secondly just

reading the plain language of the contract Your Honor, if
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we all need to go through it, I think he is
mischaracterizing what we’ve asked here. I mean our
contract says to the fullest extent permitted by law. So
that means anything that is not allowed by law is not
allowed. The subcontractor shall indemnify, defend and
hold harmless the contractor —-- I don’t think it gets any
simpler than that -- against any and all claims, suit,
losses, causes of action, damages, liabilities, fines,
penalties and expenses of any kind whatsoever including,
put not limited to, court costs and attorney’s fees which
may be incurred in establishing the indemnification and
other rights in this agreement arising out of or
resulting from property damage including loss of use of
property arising or alleged to arise out of any way the
way this agreement or the subcontractor performance of
the work but only to the extent caused in whole or in
part by any negligent act or omission of the
subcontractor.

I mean where in there does it say anything about you
must indemnify us for our negligence? And that is as 1
said Your Honor I went through the contract at issue in
your case, which was then later affirmed by Concord and
cumberland at the Court of Appeals. And we can go line
by line. The only thing that is different is that when

we talk about the damages arising out of those two types
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of phases are flippred in the two contracts but they both
are there and they both are limited only to the negligent
acts of the subcontractor.

We have pled in our Complaint that to the extent if
any BFS may be held liable to the Plaintiffs and or to

Lennar Carolinas in the underlying action we’ve limited

that.

THE COURT: What is your view of the ---

MR. COX: -—-- and we use the term full contractual
common law indemnification in paragraph 34. But in the

Complaint of Superior they used the same type of pleading
and Your Honor didn’t get rid of it. Your Honor said
that they could not be indemnified for Superior’s
negligence.

Nowhere in our Complaint, nowhere in the contractual
agreement does BFS claim or allege or assert that it is
entitled to indemnification for BFS’s negligence. So
there is no clear -- even applying the clear and
convincing standard Your Honor it is very clear.

The second paragraph which is also in this
Complaint, you know there are a lot of paragraphs in this
agreement, Your Honor. Not all of them are applicable to
this case. The paragraph that is applicable I just read
to Your Honor. The next paragraph has to do with death.

And that is not an issue here. It does not deal with
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property damage. And unless I can’t read I would ask my
opposing counsel to tell me where it talks about property
damage and how I'm misreading the indemnification
provision that says that the subcontractor shall
indemnify, defend and hold harmless the contractor but
only to the extent caused in whole or in part by a
negligent act or omission of the subcontractor period.
MR. GRIMBALL: Your Honor, 1f I may? I think we’re
starting to get a little far afield. To start off with
Mr. Cox Jjust explained to you that the indemnity
provision requests for ECC and Charleston Exteriors and
other subcontractors to indemnify them for the damages
caused in whole or in part by their negligence. Well in
part means somebody else joined in that. That means
there is concurrent negligence. That means that there
has to be negligence by BFS contemplated by that
provision. And that was the case in Concord and

Cumberland as well.

I apologize, Your Honor, I don’t have that case with
me but I have pulled it up on the Internet because the
idea that Superior was entitled to recover in indemnity
for the sole negligence of Muhler was new to me. And ---

MR. COX: --- 1it’s on page 4 and at the end and at
the beginning.

MR. GRIMBALL: Well, if the Court of Appeals said
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that this is --- let me give you the actual page, Your
Honor.

MR. COX: The Court requires Muhler to indemnify
Superior for its limited indemnification for damages
resulted from Muhler’s performed work.

MR. GRIMBALL: The Circuit Court found Superior in
order to prevail must show the language in the
subcontract for the 2007 agreement can only be
interpreted to reach the result that the party intended
to indemnify the indemnitee for the indemnitee’s own
negligence.

MR. COX: Because Superior was asking that Muhler
indemnify Superior for Superior’s negligence. And that’s
exactly what y'all were —---

MR. GRIMBALL: ~—- no, it’s not --

THE COURT: So now we'’re having a debate between
the two of you.

MR. GRIMBALL: And you know Mr. Cox is asking you to
read paragraph 34 of his Complaint but he’s ignoring
paragraph 30 -- or it’s 33, he’s ignoring paragraph 34
wherein they say full and complete indemnification. And
he’s also ignoring the third paragraph of section 5 of
this contract wherein Builders First Source sets forth a
duty to defend is separate and distinct from the duty to

indemnify. And they call for the subcontractors to
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defend them regardless of whether or not BFS is negligent
concurrently or solely. So I think that the idea that we
can separate out sole negligence and concurrent
negligence and allow them to proceed with one that is not
pled is not in the contract is we’re rewriting the
contract. We’re rewriting the complaint. And not only
that what is a claim for contractual indemnity for the
sole negligence of ECC? That’s an equitable indemnity
claim. They’ve already got that.

T don’t see how they can possibly proceed with
identical claims for the sole negligence of ECC. And
this notion that you can proceed with -- what they’re
asking you to do is set up a claim that requires us to
try and parse out the negligence of ECC and of BFS. And
they’/ re going to say you’re going to be responsible for
your own negligence. But that in and of itself means
they are concurrently negligent too. And unless they are
absolutely exonerated there is no sole negligence for
ECC.

And remember there were claims brought in this
Complaint against the window manufacturer. BFS is
strictly liable for the product defects in the windows it
supplied. So that alone means it is impossible for ECC
to be solely negligent for the installation of the

windows that were also defective. You know the i1dea that
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is getting lost in Mr. Cox’s argument about the statute
of limitations is the distinction that we drew in our
memorandum and in the hearing between indemnification for
loss and indemnification for liability. They have pled
in paragraph 34 indemnification against liability.

That is as we discussed at last hearing and that'’s
what is in their contract. It is a claim that accrues at
the time of liability. And that’s where we got to the
idea that their claim accrued when they answered because
that was the latest date in which they could have begun
to accrue attorney’s fees and costs.

vou asked Mr. Cox if they were willing to drop their
claims for attorney’s fees and costs at the hearing or
maybe Mr. Olsen did but it came up and he refused. And

so First General Services is distinguishable in your

order. You said that it was -- well, in the Charleston
Exterior’s order it was said to be distinguishable. The

First General Services case is talking about equitable

indemnity.

It talks about a special relationship. It talks
about the indemnity claim arising upon loss. It doesn’t
talk about liability. It’s a different type of indemnity
and it’s different than what we are dealing with in these
contract claims. So, I don’t -- I don’t have much else

to say. I don’t think we need to pile on. I don’'t
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understand why Mr. Cox started talking about prejudice
and my firm having other clients involved in the
underlying litigation. That is wholly irrelevant to the
claims against ECC. And it doesn’t -- you know the fact
that we had another party in another case doesn’t change
the fact that ECC would be prejudiced by getting dragged
into the bigger case. T don’t have anything further.

THE COURT: All right. Mr. Newberry, do you have
anything on this?

MR. NEWBERRY: I don’t think so. I actually don’t
have a dog in this fight, Your Honor.

THE COURT: All right. Yes, sir?

MR. OLSON: I think we’re set with arguments. I’'m
just going to say not to let the statute of limitations
argument get lost in the other argument. We still think
—— we think both arguments are winners and we think that
they were already decided.

THE COURT: Well, with regard to the order that
was issued and Mr. Cox pointed out a few things that he
contends I either misstated the law or misstated the
facts and drew a wrong conclusion. Do you find fault in
any aspect of the order?

MR. OLSON: No. I don’t -- I’'m certain that the
law wouldn’t say this as far as I understand and if the

facts would state then I would like to know specifically
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which.

MR. COX: Subsection B on our Motion to Reconsider
on the last page. And Your Honor I don’t have the order
in front of me because I gave you my copy but the finding
by the Court it doesn’t include the entire paragraph 33
in our Complaint and it jumps in in the middle saying
that we haven’t heard and it uses that proposition
because we have incurred attorney's fees that a liability
has already began and therefore the statute of
limitations has run. And that’s not the case here.

MR. GRIMBALL: And I alsoc had something in my
memorandum about that particular section of the order,
Your Honor. From our discussion and the way, the
conclusion that was drawn by the order Mr. Olson drafted
seemed to me that you were relying on the cases that we
discussed which distinguished between indemnity against
liability and indemnity against loss. And so in my
memorandum I actually suggest that if more clarify was
necessary 1in response to Mr. Cox’s order there is a
paragraph that I thought could be added to that subject.

MR. OLSON: I'm still unclear as to what was
supposedly misstated in the order. I mean that is
certainly not my intention but I’'m not ---

THE COURT: --—- do you have a copy of the order

that you could share Mr. Cox?
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MR. COX: There was not a mistake. It was an
omission of a fact.

MR. OLSON: Okay. What was omitted?

MR. COX: The first portion of paragraph 33. The
order starts and you saw right here which is one, two,
three, four, five lines down from where paragraph three

starts and that language —---

THE COURT: —--- what page are you on?

MR. COX: On our Complaint, Your Honor?

THE COURT: What page of the order?

MR. COX: This would be on page 4 of the order I

believe. It’s entitled (d) I think. I don’t have the
order in front of me.

THE COURT: Someone has to have it. Page four has
(a) and (b).

MR. COX: Ckay, it’s (d).

THE COURT: (D) ?

MR. COX: (D). It’s towards the end right before
the wherefore.

THE COURT: Okay. Let me catch up with you.

[Whereupon, the Court reviews documents]

THE COURT: (D) Builders First Source’s contractual
indemnification claim is also barred pursuant to the
relevant statute of limitations.

MR. COX: And therein you cite First General
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Services and say that the statute for indemnity claims do
not accrue until a judgment is entered, which is
consistent and is correct.

THE COURT: All right.

MR. COX: Generally. And that’s what First General

Services says that -- I’m happy to hand up the case here,
Your Honor -- that as to indemnity the statute of
limitations generally runs from the time Jjudgment is
entered against the Defendant. My position or point was
that you are trying to draw or the order is claiming a

distinction between this case and First General Services

in that (b) ---

MR. OLSON: —-—— there is a huge distinction between
those cases. And that’s exactly -- that’s my question I
guess. That’s an equitable indemnity case to begin with.
And also when I say generally most of the opinions that
talk about this were prior to the time of contractual
indemnity provisions that include attorney's fees and
stuff like that.

The general indemnity rules certainly as they apply

to equitable indemnity certainly state that the loss must

be incurred in the form of a judgment. This isn’t -- to
say the term generally is -- I mean maybe I should have
drawn more of distinction in that. This is I mean this

is completely separate from those fact patterns though I
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think because you’re seeking damages and to recoup the
damages for something that has already occurred. It’s
already occurred. It occurred three years ago. That'’s
the distinction I draw. Again, I mean if I misstated
something I don’t know what it is.
THE COURT: All right. Let’s move to Mr. Grimball

who thinks something might be stated clearer.

MR. GRIMBALL: Yes. So this is what we’fe -— these

two are sort of going back and forth about is the First

GCeneral Services case is talking about indemnification

against loss. They’ve sought in their Complaint and in
their contract indemnification against liability. And
explaining that distinction just didn’t make it into Mr.
Olson’s order.

The result, which obviously is the result that you
intended, is that their claims of contractual indemnity
are barred by the statute of limitations. I think that
if we explained the difference in indemnity against loss
and indemnity against liability could explain that they
are seeking indemnity against liability that it, the
thought -- the result would be supported by the -- work
shown 1f you will.

We had a discussion about this in Berkeley County
and you made up your mind. I just think that Mr. Olson

didn’t do necessarily the greatest job of showing the
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work.

MR. OLSON: If anything I hardly -- our own
position I don’t think that I've overstated.

MR. GRIMBALL: So I suggest that we just add that
paragraph and if Mr. Cox says that Mr. Olson cited the
wrong paragraph of his Complaint I think that citing
paragraph 34 of his Complaint will find a pleading and
allegation where BFS seeks full and complete contractual
indemnification against liability.

MR. COX: And Your Honor we also disagree clearly
that the liability that was discussed previously in front
of Your Honor in Piper and Jones -- Group —--

THE COURT REPORTER: ~~— T didn’t hear the last
case you named.

MR. COX: Jones v Builders Investment Group.

Liability means a judgment and a judgment must be entered
before liability is had. 1It’s not what they are talking
about where there is just an allegation and that because
we started accruing attorney's fees to defend our own
client that therefore we can’t bring claims against them
for their wrongdoing. I mean that’s preposterous.

And I would -- to the extent Your Honor hasn’t read
Piper and Jones we believe that the reading that the
liability is a judgment and that the distinction between

liability and loss is that the insured doesn’t have an
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obligation to pay with respect to a loss claim until
there has been -- they have paid the damages. Damages is
a finding by a jury. It’s a Jjudgment. It’s not what
they’re going for that because we started accruing
attorney's fees on day one and because we didn’t file
suit against them until a couple months later that all
our claims are barred in contractual indemnity because --
and that agreement attorney's fees is mentioned as a
possible damage.

S0 to that extent that’s where I was trying to draw
a distinction. And I appreciate my Motion to Reconsider
doesn’t hit on that to that level but...

THE COURT: When the Court concluded that earlier
in the order that the Defendants have alleged that the

non-indemnity claims must fail pursuant to the Stoneledge

defense which bars claims that are disguised as
indemnification claims and cloaked with separate causes
of actions.

I’m hearing oral arguments, reviewing memoranda.
Tt’s evident that the Plaintiffs non-indemnity claim do
not exist outside of the derivative Damico lawsuit. They
must therefore fail. Are you challenging that ---

MR. COX: ~—— as far as that line of argument, Your

Honor, we conceded oral arguments that Stoneledge is

valid law today and it stands for what it stands.
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However, you still are allowed to proceed with indemnity
and contractual indemnity where you have a contract.

Here we have a contract so we’re still allowed to proceed
with our contractual indemnity claim. And ---

THE COURT: --- and you have no statute of
limitations on either?

MR, COX: The statute of limitations on an
indemnity claim be it contractual or equitable does not
accrue until a judgment is entered. That’s what the law
in South Carolina is.

THE COURT:  Right.

MR, COX: And we’re confident that any court of
higher jurisdiction will agree that that’s the law,
that’s the case. And again I ---

THE COURT: -—— so therefore because that’s the law
you can initiate a collection action on the indemnity
claim prior to a judgment being entered. That doesn’t
trigger any statute of limitations?

MR, COX: Correct. Because the opposite would be
if we didn’t they would be claiming that we had notice of
the claim and that we didn’t bring them in and therefore
we’re barred by either a statute of limitation or a
statute of repose. I mean when we got the case we filed
our Answer within 30 days. We’ve done our due diligence.

We figured out here’s some of the people we need to bring
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in. We moved to bring them in and we weren’t able to.
So therefore we brought this cause of action, this
Complaint to provide them proper notice of those
underlying claims.

And there -- it’s our position that they’re trying
to twist words out of these cases for the position that
because we filed it eight days after and three days from
first having notice of the underlying case that all of
our contractual indemnity and indemnity claims are barred
because of their claiming that there is Jjust a loss in
the liability distinction.

And there certainly is but in both situations the
liability and the damages is a judgment. And there has
been no judgment entered in the Damico [phonetic] case.

And there has been no judgment entered in this case.

THE COURT: So you brought a lawsuit ---

MR. COX: -—-— I would think ---

THE COURT: -—-— prior to ---

MR. COX: --- and then even going ---

THE COURT: --—- having a cause of action ---

MR. COX: --—- I think even going with their line of

thinking that if anything only our consequential damages,
the attorney's fees if taken with what they are sajing is
true only those would be barred by their line of

reasoning not all our entire claim altogether.
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THE COURT: All right.
MR. GRIMBALL: Your Honor, I -- we certainly went
back and forth -- we went round and round about it the

last time I don’t have it with me but I think it’s going
to come up. But the Piper case involved a train car
accident and an injury to a passenger.

Now, I believe the Court held and we talked about
this over and over that liability accrued when the injury
to the passenger happened not when there was a judgment.
You might remember, it’s a welrd case because the Court
actually talks about giving the Plaintiff the ability to
sue both the Defendant and his insurance company at the
same time because the insurance company had executed a
contract for indemnity against liability with the
Defendant.

Under that fact pattern obviously you can’t have
liability meaning a judgment because then why would you
sue the Defendant and his insurance company if you
already had a judgment against the Defendant, which
doesn’t make sense.

And you know that’s another part of this that I feel
like maybe haven’t been thought through all the way. If
we have this claim for sole -- for indemnity, contractual
indemnity for the sole negligence of ECC related to BFS

there should be a judgment against BFS in order for them
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to have something to prevail on. This is what I think
Mr. Cox is arguing if there is a judgment against BFS
then ECC wasn’t solely negligent.

So, I just -- I think that he’s wrong about the
Piper case and he’s wrong about the distinction between
contracts for indemnity against loss and contracts for
indemnity against liability ---

THE COURT: -—-- tell me again your strongest
argument why he missed the statute of limitations.

MR. GRIMBALL: Because so the idea is that the
statute of limitations on a contract for indemnity
against liability, which this is runs when you accrue the
damages, when a train car accident happens, when the
window starts to leak.

And the very latest date in which they could have
started to accrue their damages, the attorney's costs and
fees 1s the day in which they filed or rather executed
their answer in the Damico [phonetic] matter. And we
talked about this before. He’s trying to parcel out his
attorney's costs and fees damages and his indemnity
damages.

This i1s a consequential damages case just like any
other construction defect case. Sometimes the damages
get worst and sometimes they don’t. We’ve all had cases

where the Plaintiff two years in discovers some new
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horrible issue and the case goes from being 100,000
dollar case to being a 150 or 200,000 or a million dollar
case. And that’s exactly what he’s got here. He Jjust
doesn’t know if he’s going to get the judgment. He might
find out that his windows are leaking and he might find
out they aren’t.

THE COURT: And the net effect of granting this
motion is what?

MR. GRIMBALL: The net effect of your -- that you
sign will leave him with a claim for contribution and for
equitable indemnity. A contribution claim obviously
would not be barred by our sole -- whether it is sole or
concurrent negligence.

And so you know there is four subcontractors
involved in this case including the window manufacturer
and would be entitled to recover up to 80 percent of any
damages that he pays Jjust by the contribution and if they
are wholly innocent they can recover 100 percent on the
equitable indemnity.

THE COURT: And that the indemnity excludes
attorney's fees?

MR. GRIMBALL: That equitable indemnity wouldn’t
exclude attorney's fees ---

THE COURT: ——— wouldn’t exclude attorney fees?

MR. GRIMBALL: Yes, Your Honor.

32

000399




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Builders First Source-Southeast Group, LLC v ECC Contracting, LLC, et al
Motion to Reconsider/Alter or Amend
January 16, 2020

MR. OLSON: And I think it’s a fairly equitable
result to and I’1l say it again because that’s one of the
things they are seeking is attorney's fees. Those began
to accrue December 15th of 2015. I believe this law suit
was filed December 21st, 2018 and that goes back to the
whole three years, three years and eight days.

But again, the net effect would be for those claims
fo survive and then I think we would figure out if there
is going to be the joinder or the consolidation motion as
to how that would work if we would just stay this case
forever or we would agree to consolidate with the Damico
[phonetic] matter.

I’'m not sure what we decided on that. I’m not sure
who would go first on that. Although, if he is right
about the statute of limitations with regard to the
contractual indemnity claims I don’t know that any of the
claims that survive are ripe. I don’t know that we need
to go through the whole exercise of staying the case and
leaving it on the books because he is correct.

I mean the rules allow you can add someone with a
derivative claim of indemnity. I don’t know that they
allow for you to file a derivative lawsuit and just to
stay it because that’s perhaps an issue we don’t need to
actually discuss with any details.

THE COURT: All right, Mr. Cox?
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MR. COX: I’ve said all I need to say, Your Honor.
Thank vyou.

THE COURT: Well, I haven’t heard anything that
would cause me to reverse my decision. I have heard

enough to convince me that the order should be tweaked
some. You know it is kind of difficult case for me to
evaluate.

And certainly as far as the cause of action not
accruing until a judgment, then we drew a distinction in
this case that alleges that entitlement to consequential
damages and those consequential damages allegedly
occurred more than three years prior to filing the
lawsuit.

It’s rather difficult to analyze but I don’t see a
basis to change my decision. I’m happy for you to file
another brief on that sole point if you thiﬁk I’m missing
the mark that much. I don’t know that the argument based
on Concord and Cumberland and all the authority cited up
to this point T don’t know that it really would cause me
to change my mind solely on the issue of statute of
limitations.

But I’'m thinking as far as the order to the extent
you know —-- the comment was made that I adopted and
signed Mr. Olson’s order. I think I probably tweaked it

and added and subtracted and all of that to make it my
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order and not your order. But it may need to be modified
fo some extent. So I’'m thinking about giving Mr. -- it’s
escaping me right now -- Mr. even though I’ve had four or
five by the same last name.

MR. GRIMBALL: Grimball.

THE COURT: Mr. Grimball, yes. Mr. Grimball the
opportunity to modify this order based on what you think
was omitted and circulate it to both counsel. Then Mr.
Cox if you believe any other comments based on what Mr.
Grimball submits is fine and Mr. Cox if you want to hone
in on that attorney's fees issue and submit anything else

I'm happy to review it.

MR. COX: Thank you, Your Honor.

THE COURT: All right. Thank you all.

MR. OLSON: Thank you.

MR. GRIMBALL: Your Honor, so you would like me to

revise the portion on the statute of limitations?

THE COURT: Yes. Of course resubmit it as an
entire order.

MR. GRIMBALL: Right.

THE COURT: The part and including Mr. Cox's
contention that between paragraph 33 and 34 something is
misrepresented.

MR. GRIMBALL:  Okay.

**xxx***END OF TRANSCRIPT OF RECORD*******%
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Record of the proceedings had and evidence introduced in
the trial of the captioned case, relative to appeal, in
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Carolina on the 16th day of January, 2020.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

March 24, 2020

Joyce C. Rueger, CVR-M
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36

000403




STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

PATRICIA DAMICO AND LENNA LUCAS,
individually and on behalf of all others
similarly situated, JOSHUA AND BRETTANY
BUETOW, EDWARD AND SYLVIA
DENGG, JONATHAN AND THERESA
DOUGLASS, ANTHONY AND STACEY
RAY, DANNY AND ELLEN DAVIS
MORROW, CZARA AND CHAD
ENGLAND, BRYAN AND CYNTHIA
CAMARA, AND MATTHEW COLLINS,

Plaintiffs,

YS§.

LLENNAR CAROLINAS, LLC, SPRING
GROVE PLANTATION DEVELOPMENT,
INC., MANALE LANDSCAPING, LLC,
SUPER CONCRETE OF SC, INC,,
SOUTHERN GREEN, INC., TIB
TRUCKING/LEASING, LLC, PARAGON
SITEWORK CONSTRUCTORS, INC,, CIVIL
SITE ENVIRONMENTAL, INC., AND RICK
BRYANT,

Defendants.

LENNAR CAROLINAS, LLC

Third-Party Plaintiff,

VS,

THE EARTHWORKS GROUP, INC,,
VOLKMAR CONSULTING SERVICES,
LLC, GEOMETRICS CONSULTING, LLC,
LLAND/SITE SERVICES, INC,, MYERS
LANDSCAPING, INC.,, A.C. & A.
CONCRETE, INC., KNIGHT'S CONCRETE
PRODUCTS, INC., KNIGHT'S REDI-MIX,
INC., COASTAL CONCRETE SOUTHEAST,
LLC, COASTAL CONCRETE SOUTHEAST
I, LLC, GUARANTEED FRAMING, LLC,
0zZZY CONSTRUCTION, LLC,

CONSTRUCTION APPLICATORS
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IN THE COURT OF COMMON PLEAS
CASE NO.: 2014-CP-08-02424

AFFIDAVIT OF SERVICE BY MAIL OF
BUILDERS FIRSTSOURCE -
SOUTHEAST GROUP, LLC
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CHARLESTON, LLC, LA NEW
ENTERPRISES, LLC, DECOR
CORPORATION, DVS, INC., RAUL
MARTINEZ MASONRY, LLC, ALPHA
OMEGA CONSTRUCTION GROUP, INC,,
SOUTH CAROLINA EXTERIORS, LLC,
BUILDERS FIRSTSOURCE - SOUTHEAST
GROUP, LLC, AND LOW COUNTRY
RENOVATIONS AND SIDING, LLP,

Third-Party Defendants,

PERSONALLY appeared before me, Kelly J. Gouin, who being duly sworn, says:

That on December 1, 2015, the undersigned placed a true copy of Third-Party
Summons and Lennar Carolinas, LLC’s Answer to Plaintiffs’ First Amended Complaint,
Cross-Claims, and Third-Party Complaint in the United States Mail via Certified Mail with
Return Receipt Requested, Receipt # 7015 1660 0000 5071 7976 addressed as follows:

Builders FirstSource — Southeast Group, LLC
CT Corporation System, Registered Agent

2 Officc Park Court, Suite 103

Columbia, SC 29223

That said Summons, Answer to First Amended Complaini, Cross-Claims, and Third-
Party Complaint were served on Third-Party Defendant Builders FirstSource — Southeast Group,

LLC on December 3, 2015, by being delivered to said defendant. See Certified Mail

Confirmation # 7015 1660 0000 5071 7976 attached hereto.

By: ZLQM d, : /A g
Kelly I. G8uin
PARKER POE ADAMS & BERNSTEIN LLP

SWORN TO BEFORE ME THIS
7th day of January, 2016.

S £L
NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: November 15,2017
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Builders FirstSource — Southeast Group, LLC
CT Corporation System, Registered Agent

2 Office Park Court, Suite 103
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Re:  Damico, et al, v. Lennar Carolinas, LLC, et al,
Case No.: 2014-CP-08-02424

Dear SirfMadam:
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Ralelgh, NC
Sparianburg, 5C

In connection with the above-referenced matter, enclosed for service on Builders
FirstSource — Southeast Group, LLC, please find the filed Third-Party Summons and Lenpar
Carolinas, LLC's Answer to Plaintiffs’ First Amended Complaint, Cross-Ciaims, and Third-Party
Complaint. You are hereby summoned and required to answer the Third-Party Complaint

herein, within thirty (30) days of recsipt of this letter,

Please do not hesitate to call me if you have any questions.

Sincerely,

(el Po—

Kelly Gouin

Paralegal to Elliotte Quinn, Esq.
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800 College Hill Road, 164 Market Street, James D. Harper*
Suite 5201 Suite 139 Terry Little
P. 0. Box 3150 Charleston, SC 29401 C. Clay Olson***
HARPER LITTLE Oxford, MS 38655 Lauren Olson***
PLLC v
P: 662.234.0320 P: 843.224.6676 *Also licensed in Alabama and Tennessee
F: 662.259.8464 F:662.259.8464 *** Licensed in South Carlina

October 14, 2019

Leah Dupree

Berkeley County Clerk of Court
300 California Dr. # B

Moncks Corner, SC 29461

Re:  Builders First Source v. MI Window, Charleston Exteriors, et al.
Cause No. 2018-CP-08-02547

Dear Ms. Dupree,

Attached please find Exhibits for our filed Motion for Summary Judgment. We were unable
to file them with the Motion for Summary Judgment because the file size of the exhibits were too
big. ‘

Thank you for your attention to this matter. Should you have any questions please contact

our office.
Sincerely,
/s/ Clay Olson
C. Clay Olson
CCOlcb
cc: Opposing counsel

JAMES@HARPERLITTLELAW.COM TERRY@HARPERLITTLELAW.COM CLAY@HARPERLITTLELAW.COM LAUREN@HARPERLITTHEIANAR COM
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF BERKELEY

PATRICIA DAMICO and LENNA [LUCAS,

Individually and on behalf of all others similarly
situated; JOSHUA and BRETTANY BUETOW,

EDWARD and SYLVIA DENGG; JONATHAN
and THERESA DOUGLASS:; ANTHONY and
STACEY RAY:; DANNY and ELLEN DAVIS
MORROW; BRYAN and CYNTHIA CAMARA:
and MATTHEW COLLINS,

Plaintiffs,

VS.

LENNAR CAROLINAS, LLC; SPRING GROVE

PLANTATION DEVELOPMENT, INC.;
MANALE LANDSCAPING, LLC; SUPER
CONCRETE OF SC, INC.; SOUTHERN
GREEN, INC.; TJB TRUCKING/LEASING,
LLC; PARAGON SITE CONSTRUCTORS,
INC.; CIVIL SITE ENVIRONMENTAL; and
RICK BRYANT, Individually,

Defendants.

LENNAR CAROLINAS, LLC,
Third-Party Plaintiff,
Vs,

THE EARTHWORKS GROUP, INC.;
VOLKMAR CONSULTING SERVICES, LLC;
GEOMETRICS CONSULTING, LLC;
LAND/SITE SERVICES, INC.; MYERS
LANDSCAPING, INC.; A.C.& A. CONCRETE,
INC.; KNIGHT'S CONCRETE PRODUCTS,
INC.; KNIGHT'S REDI-MIX, INC.; COASTAL
CONCRETE SOUTHEAST, LLC; COASTAL
CONCRETE SOUTHEAST II, LLC;
GUARANTEED FRAMING, LLC, OZZY

) CIVIL ACTION NO: 2014-08-0224
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CONSTRUCTION, LLC; CONSTRUCTION
APPLICATORS CHARLESTON, LLC; LA NEW
ENTERPRISES, LLC; DECOR
CORPORATION; DVS, INC.; RAUL
MARTINEZ MASONRY, LLC; ALPHA OMEGA
CONSTRUCTION GROUP, INC; SOUTH
CAROLINA EXTERIORS, LLC; BUILDERS
FIRSTSOURCE ~ SOUTHEAST GROUP,

LLC; and LOW COUNTRY RENOVATIONS
AND SIDING, LLP,

Third-Party Defendants.

The Third Party Defendant, Builders FirstSource-Southeast Group, LLC,
reserving all rights under any and/or all pending and/or hereinafter filed motions,
and answering the Third Party Complaint of the Third Party Plaintiff Lennar
Caralinas, LLC, would respectfully allege unto this Honorable Court as follows:

FOR A FIRST DEFENSE

1. That each and every allegation set forth within the Third Party Complaint
of Lennér Carolinas, LLC (hereinafter sometimes ‘“Lennar’), not
hereinafter specifically admitted, is denied, and strict proof demanded
thereof,

2. That this Third Party Defendant would show that the allegations of
Paragraphs 1 through 161 of the Lennar Third Party Complaint relate to
the assertion of defenses, by Lennar, to the First Amended Complaint of
the Plaintiffs, and require no response by this Third Party Defendant; to
the extent that the allegations of said paragraph may be deemed to
require a response by this Third Party Defendant, such allegations are

hereby specifically denied.

000410
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That this Third Party Defendant, in responding to Paragraph 162 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraphs 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173,
174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187,
188, 189, 190, 191, 192, 193, 194, 195, 196, 197, 198, 199, 200, 201,
202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, and 213, of the
Lennar Third Party Complaint,

That this Third Party Defendant admits only so much of Paragraph 214 of
the Third Party Complaint as alleges, or may be construed to allege, that
Builders FirstSource-Southeast Group, LLC is a limited liability company
organized under one of the States of the United States, which limited
liability company is authorized to do business in South Carolina, and
which conducted business in whole or in part, in Berkeley County, South
Carolina.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 215 of the Third Party Complaint and therefore denies

the same and demands strict proof thereof,

000411
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10.

11.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraphs 216 and 217 of the Third Party Comiplaint.

That this Third Party Defendant, in responding to Paragraph 218 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant would show that the best evidence of the
Plaintiffs Amended Complaint is the Amended Complaint itself, and
denies so much of Paragraph 219 of the Third Party Complaint as may be
inconsistent or incompatible therewith, or which allege responsibility or
liability of this Third Party Defendant for any damage claims asserted in
the instant Iitigation.

That this Third Party Defendant admits the allegations set forth in
Paragraph 220 of the Third Party Complaint.

That this Third Party Defendant denies so much of Paragraph 221 of the
Third Party Complaint as alleges, or may be construed to allege, any
deficiency or defect in the work, services, labor, or materials allegedly
supplied, constructed, and/or installed by Builders FirstSource, and so
much thereof as alleges or may be construed to allege, any responsibility
or liability of this Third Party Defendant for any damage claims asserted in
the instant litigation. This Third Party Defendant is without knowledge or
information sufficient to form an opinion or betief as to the truth of the

allegations against the remaining entities identified within Paragraph 221.

-4-
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12.

13.

14.

18.

16.

17.

18.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 222, 223, 224, 225, 226, 227, and 228 of the Third Party
Complaint.

That this Third Party Defendant, in responding to Paragraph 229 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 230 of the Third Party Complaint.

That this Third Party Defendant would show that the best evidence of the
Plaintiff's Amended Complaint is the Amended Complaint itself and denies
so much of Paragraph 231 of the Third Party Complaint as may be
inconsistent and/or incompatible therewith, or which may allege liability
and/or responsibility of this Third Party Defendant for any of the damages
alleged in the instant litigation.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 232, 233, 234, and 235 of the Third Party Complaint.
That this Third Party Defendant, in responding to Paragraph 236 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.
That this Third Party Defendant would show that the allegations of
Paragraph 237 of the Third Party Complaint set forth conclusions of law

which this Third Party Defendant need neither admit nor deny; to the

5.
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19.

20.

21.

22,

extent that the allegations of said paragraph may be deemed to require a
response by this Third Party Defendant, such allegations are hereby
specifically denied.

That this Third Party Defendant would show that the best evidence of the
Plaintiffs Amended Complaint is the Amended Complaint itself, and
denies so much of Paragraph 238 as may be inconsistent and/or
incompatible therewith, or which may allege, or may be construed to
allege, any liability and/or responsibility of this Third Party Defendant of
the damages claimed in the instant litigation.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 239, 240, 241, and 242 of the Third Party Complaint.

That this Third Party Defendant, in responding to Paragraph 243 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations contained
in Paragraphs 244, 245, 246, 247, 248, 249, 250, 2561, 252, 253, 254, 235,
256, 257, 258, 259, 260, 261, 262, 263, 264, 265, 266, 267, and 268
relate to parties other than this Third Party Defendant and require no
response by this Third Party Defendant; to the extent that the allegations
of said paragraphs may be deemed to require a response by this Third

Party Defendant, such allegations are hereby denied.
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23.

24,

25,

26.

That this Third Party Defendant, in responding to Paragraph 269 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the best evidence of any
contract allegedly entered into between Lennar and this Third Party
Defendant is the contract itself, if any, and any amendments and/or
provisions thereof, and denies so much of Paragraphs 270, 271, and 272

of the Third Party Complaint as may be inconsistent and/or incompatible

therewith, or which may seek to expand any obligations allegedly -

undertaken by this Third Party Defendant thereunder. This Third Party
Defendant denies the remaining allegations of Paragraphs 270, 271, and
272.

That this Third Party Defendant denies the allegations set forth in
Paragraph 273, 274, 275, and 276 of the Third Party Complaint.

That this Third Party Defendant would show that the best evidence of any
contract allegedly entered into between Lennar and this Third Party
Defendant is the contract itself, if any, and any amendments and/or
provisions thereof, and denies so much of Paragraphs 277 of the Third
Party Complaint as may be inconsistent and/or incompatible therewith, or
which may seek to expand any obligations allegedly undertaken by this
Third Party Defendant thereunder. This Third Party Defendant denies the

remaining allegations of Paragraphs 277.
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27.

28.

29,

30.

31.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 278, 279, and 280.

That this Third Party Defendant, in responding to Paragraph 281 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the best evidence of the
Plaintiff's First Amended Complaint is the First Amended Complaint itself,
and denies so much of Paragraphs 282 as may be inconsistent and/or
incompatible therewith, or which may allege, or may be construed to
allege, liability and/or responsibility for the damage claims asserted in the
instant litigation.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 283 of the Third Party Complaint, and therefore denies
the same and demands strict roof thereof.

That this Third Party Defendant is currently without knowledge or
information sufficient to form an opinion or belief as to the truth of the
allegations set forth in Paragraph 284 of the Third Party Complaint. This
Third Party Defendant denies so much of Paragraph 284 as alleged, or
may be construed to allege, against Builders FirstSource any obligations
to warn Lennar, and also specifically denies so much of Paragraph 284 as

alleges, or may be construed to allege any danger, defect, deficiency
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32.

33.

34.

35,

36.

and/or any other problem inherent in the windows provided by Builders
FirstSource.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 285 and 286 of the Third Party Complaint.

That this Third Party Defendant, in responding to Paragraph 287 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant would show that the allegations of
Paragraphs 288 through 304 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 305 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 306 through 313 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are

hereby specifically denied.
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37.

38.

39.

40.

41.

42.

That this Third Party Defendant, in responding to Paragraph 314 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 315 through 320 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 321 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 322 through 329 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant, to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 330 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of

Paragraphs 331 through 333 relate to parties other than this Third Party

-10-
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43,

44.

45,

46,

47.

48.

Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Merger)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that, if any representations
were made to the Third Party Plaintiff during the course of negotiations
between the parties, which representations are hereby specifically denied,
then all representations merged into the contract between the parties.

FOR AN AFFIRMATIVE DEFENSE
(Statutes of Limitations)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all claims asserted by the
Third Party Plaintiff are barred by the applicable statute and/or statutes of
limitations.

FOR AN AFFIRMATIVE DEFENSE
(Notice)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiffs

had constructive knowledge and/or actual knowledge of those conditions
-11-
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49,

0.

o1.

52.

83.

54.

of which are alleged in the Complaint and/or Third Party Complaint. Such
circumstances constitute a complete bar to the Third Party Plaintiffs
claims.

FOR AN AFFIRMATIVE DEFENSE
(Insufficient Facts to Constitute Cause of Action)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the allegations of the
Complaint fail to state facts sufficient to constitute a cause of action and/or
causes of action against this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
had no right or entitlement to rely upon any representations allegedly
made by the Third Party Defendant, which representations are hereby
specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Parol Evidence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,

That this Third Party Defendant would show that any and all
representations allegedly made by this Third Party Defendant, which

representations are hereby specifically denied, constitute parol evidence
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55.

56.

57.

58.

outside the terms of the contract for the sale and purchase of real estate,
and therefore cannot serve to supplement the written contract.

FOR AN AFFIRMATIVE DEFENSE
(Superseding Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the damages alleged by
the Complaint, which damages are hereby specifically denied, were the
sole and proximate result of the intervening and/or superseding
negligence and/or intervening and/or superseding willful acts and/or
recklessness of third persons or parties, which intervening and/or
superseding negligence and/or willful acts and/or other actions are a bar
to the causes of action asserted against this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Contributory Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant would show that the damages alleged by
the Third Party Plaintiff, which damages are hereby specifically denied,
were due to and caused by the reckless, willful, wanton, negligent,
careless and grossly negligent acts and conduct of the Third Party
Plaintiff, which actions combined and concurred with any negligence on

the part of this Third Party Defendant, which negligence is hereby
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59.

60.

61.

62.

63.

specifically denied, to produce such damages, without which the same

would not have occurred.

FOR AN AFFIRMATIVE DEFENSE
(Comparative Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and damages
are hereby specifically denied, were due to and caused by the reckiess,
willful, wanton, negligent, careless and grossly negligent acts and conduct
of the Third Party Plaintiff, which acts were greater than any acts of
negligence on the part of this Third Party Defendant, which acts on the
part of this Third Party Defendant are hereby specifically denied, to
produce such injury and/or damages, and without which the same would
not have occurred.

FOR AN AFFIRMATIVE DEFENSE
(Doctrine of Laches)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the doctrine of laches.

FOR AN AFFIRMATIVE DEFENSE
(Assumption of the Risk)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
' -14-
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64.

65.

66.

67.

68,

That this Third Party Defendant would show that the Third Party Plaintiff,
by and through their actions and/or inactions with regard to the subject
alleged in the Complaint, have assumed the risk and/or accepted all
portions of any damages alleged by the Third Party Plaintiff and such
assumption of risk and/or acceptance is a bar to claims against this Third

Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Failure to Mitigate)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and/or
damages are hereby specifically denied, were due to and caused by the
Third Party Plaintiff's failure to mitigate, which failure is a complete bar to
recovery by the Third Party Plaintiff,

FOR AN AFFIRMATIVE DEFENSE
(Doctrine of Estoppel)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff

are barred by the doctrine of estoppel from asserting claims agairist this

Third Party Defendant.
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69.

70.

71.

72.

73.

74.

75.

FOR AN AFFIRMATIVE DEFENSE
(Doctrine of Waiver)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the doctrine of waiver.

FOR AN AFFIRMATIVE DEFENSE
(Economic Loss Rule)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the economic loss rule,

FOR AN AFFIRMATIVE DEFENSE
(Sole Negligence of Third Parties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and/or
damages are hereby specifically denied, were due to and were the
proximate result of the sole negligence and/or recklessness of third
persons or parties, for whose conduct this Third Party Defendant are not
liable.
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
-16-
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76.

77.

78,

79.

80.

81.

That to the extent punitive damages are claimed, this Third Party
Defendant demands a bifurcated jury trial pursuant to South Carolina
Code Annotated §15-32-520, and demands that said damages, if any, be
limited to three (3) times the amount of any compensatory damages, or
the sum of $500,000.00, whichever is greater, if any.

FOR AN AFFIRMATIVE DEFENSE
(Exclusion of Warranty)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and/or all applicable
warranties have been properly and effectively excluded by this Third Party
Defendantl.

FOR AN AFFIRMATIVE DEFENSE
(Modification of Warranties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and/or all applicable
warranties have been properly and effectively modified by this Third Party
Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Limitation of Warranties)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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82,

83.

84,

85,

86.

87,

88.

That this Third Party Defendant would show that any and all applicable
warranties have been properly and effectively limited by this Third Party

Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Expiration of Warranties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any relevant warranties

have expired.

FOR AN AFFIRMATIVE DEFENSE
(Excluded Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the available remedies
have been properly and effectively excluded by this Third Party
Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Modification of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all applicable remedies

have been properly and effectively modified by this Third Party Defendant.
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89.

90.

01.

92.

93.

94.

95,

FOR AN AFFIRMATIVE DEFENSE
(Limitation of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all available remedies
have been properly and effectively limited by this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Disclaimer of Warranties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that any and all applicable
warranties have been properly and effectively disclaimed by this Third
Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Disclaimer of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and all available
remedies have been properly and effectively disclaimed by this Third Party
Defendant,

FOR AN AFFIRMATIVE DEFENSE
(Resolution by Arbitration)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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96.

97.

98.

99.

100.

101.

102.

That this Third Party Defendant would show that, to the extent that the
claims against this Third Party Defendant are subject to resolution by
arbitration, the instant action against this Third Party Defendant should be

dismissed.

FOR AN AFFIRMATIVE DEFENSE
(Failure to Comply with Contractual Conditions Precedent)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
have failed properly to comply with contractual conditions precedent to the
assertion of those claims set forth in the Complaint, which failure is a bar
to all claims against this Third Party Defendant,

FOR AN AFFIRMATIVE DEFENSE
(Failure to comply with Statutory Conditions Precedent)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
have failed to comply with the statutory conditions precedent to the
assertion of claims set forth in the Compilaint.

FOR AN AFFIRMATIVE DEFENSE
(Failure to give notice of breach of warranty)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that the Third Party Plaintiff

have failed to give reasonable notice of any alleged breach of any
-20-
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103.

104.

105.

106.

107.

applicable warranty, which breach of warranty or warranties is hereby

specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Reservation and Non-Waiver)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant do not waive, and hereby specifically
reserves, any additional and/or further defenses, the propriety of which
may be indicated by additional information which may be acquired by this
Third Party Defendant or its/their counsel during the course of discovery or
otherwise.

FOR AN AFFIRMATIVE DEFENSE
(Joint Tort Feasors Act)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that, in the event of a verdict
rendered jointly against this Third Party Defendant and the remaining
Defendant(s), this Third Party Defendant are entitled to contribution from
said remaining Defendant(s), pursuant to the provisions of the South
Carolina Uniform Contribution Among Joint Tort Feasors Act and/or other
provisions of law,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in preceding paragraphs hereof is

hereby re-alleged and reiterated as fully as if set forth herein.
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108.

109.

110.

111.

112.

That this Third Party Defendant would allege that any recovery against
this Third Party Defendant must be set off or reduced or abated or
apportioned to the extent that any other party's actions caused or
contributed to any damages, if any, or as otherwise provided pursuant to
relevant sections of the South Carolina Contribution Among Joint Tort
Feasors Act, Section 15-38-10, et seq. SC Code Amended.

FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in preceding paragraphs hereof is
hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant wouid show that the design and materials
used in the construction of subject property in question were developed,
selected, and/or approved by other defendants, thereby reliving this Third
Party Defendant of any liability or responsibility for damages resulting from
design deficiencies or materials which may not have been suitable for
incorporation into the subject property.

FOR AN AFFIRMATIVE DEFENSE
(Protections under Constitution(s))

That each and every allegation set forth in preceding paragraphs hereof is
hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant would show that the imposition of punitive
damages is violative of protections afforded by the 5 8" and 14" and/or
other amendments to the United States and/or South Carolina

constitutions.
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113.

114,

115.

116.

117.

118.

FOR AN AFFIRMATIVE DEFENSE
(Statutes of Repose)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff's
claims are barred by the applicable statute and/or statutes of repose.

FOR AN AFFIRMATIVE DEFENSE
(Statute of Frauds)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the Statute of Frauds.

FOR AN AFFIRMATIVE DEFENSE
(Learned Intermediaries and Sophisticated User Doctrine)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

Without admitting its products were installed on the subject structure, this
Third Party Defendant submits that the products installed on the structure
were sold to learned intermediaries or sophisticated users who, in turn,
through the exercise of their own knowledge and expertise, should have
known and appreciated the proper uses and requirements of the products
and, therefore, this Third Party Defendant pleads the Learned
Intermediary and Sophisticated User Doctrines as a complete defense to

this action.
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FOR AN AFFIRMATIVE DEFENSE
(Spoliation of Evidence)

119. That each and every allegation set forth in the preceding paragraphs

120.

121.

122.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
Without admitting that its products were installed on the subject structure,
this Third Party Defendant submits that repairs may have been made to
the subject structure and further, that the alleged defective products may
have been destroyed. To the extent that this Third Party Defendant has
not been afforded the opportunity to inspect and examine the alleged
defective products and/or their components, this Third Party Defendant
pleads the Spoliation of Evidence Doctrine as a complete defense to this
action.
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That any products designed, manufactured, and/or distributed by this
Third Party Defendant are found to be the cause of damages suffered by
Third Party Plaintiffs, which this Third Party Defendant hereby specificaliy
denies, the Third Party Plaintiff cannot recover against this Third Party
Defendant if and to the extent that the use of such products was under
circumstances constituting an alteration or modification of the products as

provided in South Carolina Code Section 15-73-10, and/or otherwise.
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FOR AN AFFIRMATIVE DEFENSE

123. That each and every allegation set forth in the preceding paragraphs

124.

125.

126.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

In the event that the products designed, manufactured, andfor distributed
by this Third Party Defendant are found to be the cause of damages
suffered by Third Party Plaintiff, which this Third Party Defendant
specifically hereby denies, Third Party Plaintiff cannot recover against this
Third Party Defendant if and to the extent that the use of the products was
under circumstances constituting a lack of reasonable or diligent care,
and/or was an unreasonable use as defined in South Carolina Code
Section 15-73-10, and/or otherwise.

FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
Products manufactured by this Third Party Defendant conformed to the
current state of the art at all relevant times and such products were
reasonably designed. Upon information and belief, Third Party Plaintiffs
claims of alleged defects in the products, which claims are hereby
specifically denied, are based upon an inherent characteristic of such
products, that cannot be eliminated without substantially compromising the
products usefulness or desirability, which is recognized by the ordinary
person with the ordinary knowledge, and to the community, such that

Third Party Plaintiff cannot recover anything from this Third Party
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127.

128.

129.

130.

131.

132.

Defendant, as provided in South Carolina Code Section 15-73-20, and/or
otherwise,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That all claims against this Third Party Defendant, based on warranty or
the Uniform Commercial Code, are barred because, among other
considerations, the transaction at issue is a contract primarily for services
rather than goods, and this Third Party Defendants products, once
installed in improvements to real property, cease to be goods,
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,

To the extent that any petition in bankruptey has been filed by or on behalf
of this Third Party Defendant, this Third Party Defendant would pled
discharge in bankruptcy as a complete defense to any and all claims.

FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that the Plaintiff lacks
sufficient legal privity with this Third Party Defendant to permit imposition

of liability.
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FOR AN AFFIRMATIVE DEFENSE

133. That each and every allegation set forth in the preceding paragraphs

134.

135.

136.

137,

138.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that it has made no
representations of warranties inducing the purchase for use of its products
by Plaintiff or others, except such warranties which may be express and in
writing, and such express warranties are the only and best evidence of
their content and legal effect, and include lawful disclaimers of implied
warranties of merchantability and fithess for a particular purpose, and
include limitations and responsibility to this Third Party Defendant. This
Third Party Defendant is not responsible for any warranties or
representations of purchases and resellers of its products,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That the Third Party Plaintiff are without standing to assert those claims
set forth within the relevant Complaint, and the Third Party Plaintiff's
claims should therefore be dismissed.
FOR AN AFFIRMATIVE DEFENSE

That each and every aliegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff

have failed to comply with those conditions precedent to litigation, as set
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139.

140,

141.

142.

forth within the relevant Master Deed, and the Third Party Plaintiff's
Complaint, and all causes of action set forth therein, should therefore be
dismissed.
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant is informed and believes that the Third
Party Plaintiff have failed to comply with the provisions of Sections 40-59-
10 et seq., and/or Section 40-11-10 et seq., South Carolina Code of Laws
(1976), as amended, and the Third Party Plaintiffs Complaint should,
therefore, be stayed and/or dismissed.
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That, to the extent that the Third Party Plaintiff has failed to comply with
the requirements of the South Carolina Notice and Opportunity to Cure
Construction Dwelling Defects Act (Section 40-59-810 through 40-59-860),
and/or Sections 40-11-500 through 40-11-570, South Carolina Codes of
Laws (1976), including the provision of thle required notice to the Third
Party Defendant, and the provisions to the Third Party Defendant of an

apportunity to cure, the Third Party Plaintiff's action must be stayed and/or

otherwise barred.
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WHEREFORE, having fuily answered the Third Party Complaint bf Lennar
Carolinas, LLC, this Third Party Defendant prays as follows:

a. That the third party claims of Lennar Carolinas, I.LC be dismissed, with
prejudice, as to this Third Party Defendant, with costs to this Builders

FirstSource-Southeast Group, LLC:

b. That this Third Party Defendant be granted jury trial on all matters so

triable;

c. That this Third Party Defendant be granted such other and further relief

as this Court may deemed just and proper.

HOWELL, GIBSON & HUGHES, PA

B

phen vFIughes
ost Office Box 40
Beaufort, SC 299

(843) 522-2400 IR

Attorney for Builders F :rstSouré)gE; ==

Southeast Group, LLC nE ¥

<o —

Beaufort, South Carolina BT
zed =

December 15, 2015 F= oW
&7

CERTIFICATE OF SERVICE

| certify thatf served the foragoing Answer to the Thirg Party Complaint upan all nsel of record by affixing
same with propgpflogfage placing same with the United States Postal Service addressed

t@ counsets’ last known address
on December 18, //
tephéaP. Hughes’
.
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STATE OF SOUTIH CAROLINA

COUNTY OF BERKELL

Y

PATRICIA DAMICO AND LENNA LUCAS,
individually and on behalf of all others
similarly situated, JOSHUA AND BRETTANY
BUETOW, EDWARD AND SYLVIA

DENGG, JONATHAN
DOUGLASS, ANTHON
RAY, DANNY AND CL

D THERESA
AND STACEY
FEN DAVIS

MORROW, CZARA AND CHAD

ENGLAND, BRYAN AN
CAMARA, AND MATT

Plainti
Vs,

LENNAR CAROLINAS,
GROVE PLANTATION
INC,, MANALE LANDS
SUPER CONCRETE OF

D CYNTHIA
{EW COLLINS,

fs,

LLC, SPRING
DEVELOPMENT,
CAPING, L1C,
5C, INC.,

SOUTHERN GREEN, INC., TJB

TRUCKING/LEASING,
SITEWORK CONSTRU(
SITE ENVIRONMENTA
BRYANT,

Defend

LLC, PARAGON
'TORS, INC,, CIVIL
L, INC., AND RICK

BN,

LENNAR CAROLINAS,

LLC

"Third-Tarty Plaintiff,

Vs,

THE EARTHWORKS GPIOUP, INC.,
VOLKMAR CONSULTING SERVICES,
11L.C, GROMETRICS CONSULTING, LLC,

LAND/SITE SERVICES,

INC,, MYERS

LANDSCAPING, INC,, A.C. & A.
CONCRETE, INC., KNIJHT’S CONCRETE
PRODUCTS, INC., KNIGHT’S REDI-MIX,
INC,, COASTAL CONCRETE SOUTHEAST,

PRAR 30025571

IN THE COURT OF COMMON PLEAS

CASENO.: 2014-CP-08-02424.

LENNAR CAROLINAS, LLC'S ANSWER
TO PLAINTIFFS’ FIRST AMENDED
COMPLAINT, CROSS-CLAIMS, AND
THIRD-PARTY COMPLAINT

MESIN PL
it e

82

| nd

-

e A TMOND A3NPE3
1 bt ::} 1:“‘

e
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217.  Low Coundt

ry Renovations’ work, services, or materials provided to and for the

development and constrietion of The Abbey and the residences therein include installation of

exterfor trim together wi:i

FOR A

all associated and related waterproofing, [lashings, and components,

RST CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST SPRING GROVE AND SUBCONTRACTOR AND SUPPLIER DEFENDANTS

218. Lennar rea
herein.
219, Plaintiffs
defective construction, we¢
Plaintiffs’ pleadings arc i
herein by reference.
220. lLennar den
221, Plaintiffs 4
defective or deficient wo

Spring Grove and the sub

(Indemnity)

leges the allegations in the previous paragraphs as if restated verbatim

ued Lennar claiming damages allegedly caused by improper and
rkmanship, and materials at the residences in ‘'he Abbey. Copies of

vailable from the Berkeley County public index and are incorporated

(ed all of Plaintiffs® substantive allegations against it
ltege their residences sustained actual damage by exposure fo the
k, services, labor, or materials supplied, constructed, or installed by

ontractor and supplier defendants and third-party defendants: Manale,

Super Concrete, Southern Green, TIB, Paragon, CSE, Land/Site, Myers, A.C. & A., Knight’s

Concrele, Knight's Redi

LMix, Coastal Concrete, Guaranteed Framing, Ozzy Construction,

Construction Applicators] LA New Enterprises, Décor, Alpha Omega, Carolina BExitcriors,

Builders FirstSource, and

Defendants”). Plaintiffs

Low Country Renovations (collectively “Subcontractor and Supplier

further allege that their residences have sustained property damage

caused by continuous exppsure ta Spring Grove's and Subcontractor and Sup licr Deofendants’
Yy pring pp

defective and improper materials, installation, and construction that resulted in property damage

and not merely negligent

construction damaging only the work product itself. In addition, the

31

PPAR 3002557v1i

000439

1¥52080d0810Z#ISYD - SYI1d NOWWOD - AF1IHYEILG - WY 616 1 100 6102 - 371Id ATIVOINOHLOF 14



alleged negligence, bregches, errors, omissions and wrongful acts of Spring Grove and

Subcontractor and Supplier Defendants were, and have resulted in, occurrences that were

unintended, unforeseen, gr

222.

Lennar and Subcontractor

atuitous, and/or injurious events that caused property damage.

A special elationship existed between lennar and Spring Grove and between

and Supplier Defendants.

223,  To the extant, if any, that Lennar is liable to Plaintiffs in this action, such liability

would be because the wrongful acts, omissions, negligence, bréaches, or representations of

Spring Grove or Subcontrctor and Supplier Defendants were imputed to Lennar.

224,  Avright of
Spring Grove and the rel;
such that in law or equity

Defendants to indemnify |

{o liability due to the alle

ndemnity exists in favor of Lennar as the relation between Lennar and
tion between Lennar and Subcontractor and Supplier Defendants is
there is an obligation for Spring Grove and Subcontractor and Supplier
ennar, as Lennar is required to defend itself in this action and exposed

red wrongtul acts, omissions, negligence, breaches, or representations

of Spring Grove or Subco?tractor and Supplier Defendants,

225, To the e,\'t{ nt, if any, that Lennar is held liable to Plaintitfs in this action, such

liability would be a diredt and proximate result of the wrongful acts, omissions, negligence,

and/or representations of

Spring Grove and the Subcontractor and Supplier Defendants which

damaged Lennar as Lennay has been subjected to liability and incurred consequential darmages in

atlorney’s fees and costs i defending this action,
’ 1

226. To the extént, if any, that the materials, labor, services, or work provided by

Spring Grove or the Sub

defects and deficiencies

dontractor and Supplicr Defendants were defective or deficient, such

would be the result of the hreaches of the cxpress and implied

contractual obligations and warranties that Spring Grove and the Subcontractor and Supplier

PPAB 30025571
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Defendants provided to lennar, damaging Lennar as |.ennar has been subjected to liability and

incurred consequential da%nagcs in allorney’s fees and costs in defending this action.

227, In the event Lennar is liable to pay Plaintiffs for defective or deficient materials,

labor, work, or services, é

1e principles of equity and the applicable contracts require that Spring

Grove and the Subcontra¢tor and Supplicr Defendants indemnify and hold harmlcss Lennar for

any sums for which il is
Plain(itts' claims, and all

228, Should it b
responsibility of Spring (]
1o be reimbursed for the ¢
the direct and consequent

failure to comply with the

held liable 1o Plaintiffs, any sums it pays Plaintiffs’ in settlement of
osses, damages, costs, and attorney’s fees.

¢ determined that Lennar docs not owe any obligations that werc the
rave or the Subcontractor and Supplier Defendants Lennar is entitled
ysts and attorney's fees it incurred defending against claims that were
result of Spring Grove and the Subcontractor and Supplier Defendant’s

¢ legal and contractual obligations to Lennar.

FOR A SEL‘OND CROSS-CLAIM OR THIRD-PARTY CLAIM
AGAINST SPRING GROVE AND SUBCONTRACTOR AND SUPPLIER DEFENDANTS

(Negligence/Gross Negligence)

229, Lennar realleges the allegations in the previous paragraphs as if restated verbatim

herein.

230.  Spring Gréve and Subcontractor and Supplier Defendants provided labor,

materials, services, and wdrk for the construction of Plaintilts’ residences.

231.  Plaintiffs a

ege the labor, materials, services, and work provided by Spring Grove

and Subcontractor and Supplicr Defendants are defective or deficient as a result of negligence,

gross negligence, carclessiess, or recklessness.

232, To the exldnt, if any, that the materials, labor, scrvices, or work for Plaintiffs’

residences were defective

PPAB 3002357v1

hr deficient, which Lennar denics, such defects and deficiencies would
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be the result of the neglif

ence, gross negligence, carelessness, or recklessuess of Spring Grove

and Subcontractor and Sdvalier Defendants.

233, As a dirg

¢t and proximate result of such negligence, gross negligence,

carelessness, and recklegsness, Lennar has suffered damages, including, but not limited to,

reputational injury, costs and expenses incurred as a result of warranty claims from homeowners,

the amount of any monid

s Lennar is adjudged to owe Plaintiffs or which it pays Plaintiffs in

settlement of Plaintiffs’ cliims, and the cost of investigating and defending this claim.

234,  To the ext

residences were defective

ent, if any, that the materials, labor, services, or work for Plaintiffs’

or deficient, Lennar is entitled to judgment collectively or individually

against Spring Grove and the Subcontractor Defendants for actual damages including, but not

limited to, reputational i)gury, costs and expenses incurred as a result of warranty claims from

homeowners, the amount
Plaintiffs in settlement o

claim,

of any monjes Lennar is adjudged to owe Plaintiffs or which it pays

Plaintiffs’ claims, and the cost of investigating and defending this

235, Plaintifs’ ﬁesidences have allegedly suffered actual property damage caused by

continuous exposure o

the improper and negligent construction and faulty work of

Subcontractor and Supplier Defendants resulting in property damage which is not the work

product of each of the Subcontractor and Supplier Defendants.  In addition, the alleged faulty

construction, breaches, erfors, omissions, and wrongful acts of the Subcontractor and Supplier

Defendants were, and ha

Je resulted in, alleged occurrences that were unintended, unforeseen,

gratuitous, and injurious eyents that caused property damage.

PPAB 3002557v1
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FOR A THIRD CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST SPRING GROVE. AND SUBCONTRACTOR AND SUPPLIER DEFENDANTS

236.
herein.
2317,

warranted to Lonnar the

(Breach of Warranties)

Lennar redlleges the allegations in the previous paragraphs as if restated verbatim

Spring Grdve and Subcontractor and Supplier Defendants expressly and impliedly

labor, material, work, and services provided by them would be

performed in a careful, %Iiligent, and workmanlike manner, and that any materials designed,

manufactured, supplied, of sold by them for use on the project would be merchantable and fit for

their intended or specific ?urpose,

238, Plaintiffs dllege the labor, material, work, and services at their residences are

defective, deficient, nol mgrchantable, or not fit for their intended or specific purpose, and not of

the highest quality.

239, Plaintffs 4

llege their residences sustained actual damage by exposure o the

defective, deficient, not merchantable, or not fit for the intended or specitic purpose work,

services, labor, or materials designed, manufactured, supplicd, constructed, or installed by Spring

Grove and Subcontractof
property damage caused
Supplier Defendants’ defe
purpose work, labor, or
construction damaging on
breaches, errors, omissior
were, and have resulted in

injurious events thut cause

PPAB 3002557v1

—

and Supplier. Plaintifls f{urther allege their residences sustained
by continuous exposure to Spring Grove’s and Subcontractor and
ctive, deficient, not merchantable, or not fil for the intended or specific
aterials that resulted in property damage and not merely neghigent
y the work product itself. In addition, the alleged faulty consiruction,
s, and wrongtul acts of the Subcontractor and Supplier Defondants

alleged oceurrences that were unintended, unforeseen, gratuitous, and

d property damage.
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240. To the exient, if any, that the materials, labor, services, or work for Plaintiffs’

residences were defective

or deficient, Spring Grove and Subcontractor and Supplicr Defendants

breached their implied %ﬂd express warranties of merchantability, workmanlike service, and

fitness for a particular on
The Abbey and Plaintifts’

241.  As a dired

intended purpose in the materials supplied to and the construction of

residences.

{ and proximate result of such breaches of warranties, Lennar has

sultered damages, including, but not limited to, reputational injury, costs and expenses incurred

as a result of warranty ¢l
to owe Plaintiffs or whic
investigating and defcndiq

242, To the exl

residences were delective

against Spring Grove and

ims from homeowners, the amount of any monies Lennar is adjudged
h it pays Plaintiffs in settlement of Plaintiffs’ claims, and the cost of
g this claim.

bnt, if any, that the materials, labor, services, or work for Plaintiffs’
or deficient, Lennar is entitled to judgment collectively or individually

the Subcontractor Defendants for actual damages resulting from their

breaches of the applicable express and implied warranties including, but not limited to,

reputational injury, costs dnd expenses incurred as a result of warranty ¢laims from homeowners,

the amount of any monics Lennar is adjudged to owe Plaintiffs or which it pays Plaintiffs in

settlement of Plaintifis’ ¢l

aims, and the cost of investigating and defending this claim.

FOR A FOURTH CROSS-CLAIM OR THIRD-PARTY CLAIM

243.  Lennarrea

herein.

AGAINST SPRING GROVE
(Breach of Contract)

lleges the allegations in the previous paragraphs as il restated verbatim

PPAR 3002557v1

000444

L¥S2080d08L0Z#IASVD - SVITd NOWWNOD - AFT1EMHALG - WV 66 Y1 1900 610¢ - A3711d ATIVOINOH LD



244.  On or abolit October 22, 2010, Lennar and Spring Grove entered into a contract

for the sale of the subdivision lots in The Abbey (“Agreement for the Purchase and Sale of

Subdivision Lots™).

245. The Agreement for the Purchase and Sale of Subdivision Lots is an enforceable

contract between Lennar and Spring Grove supported by mutual consideration.

246,  Pursuant ia
Lots, Spring Grove was
requirements specified in
building codes and regulati

247,  Pursuant g

section 6.5 of the Agreement for the Purchase and Sale of Subdivision

contractually obligated to develop the lots in accordance with
Exhibit D to the agreement and in compliance with all applicable
ons.

Exhibit D of the Agreement for the Purchase and Sale of Subdivision

Lots, Spring Grove was cqntractually obligated to:

(a) grade the 1d

ts and construct the building pads;

(b)  install curbf and gutters;

() install streets and roads,

(d) install storn

1 drainage, retention and detention facilities, and other storm drainage

structures apd systems.

248,  Pursuant to
L.ots, Spring Grove was ©

therein in accordance w

Exhibit D of the Agreement {or the Purchase and Sale of Subdivision
sntractually obligated to grade and engineer The Abbey and the lots

th all laws, ordinances, and governmental requirements and any

engineering and grading plans.

249, Pursuant to
Lots, Spring Grove was ¢

single-family residences.

PPAB 3002557v)
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bntractually obligated to provide lots suitable for Lennar to construct
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250,  Pursuant t¢

l.ots, Spring Grove was

Lixhibit I of the Agreement for the Purchase and Sale of Subdivision

contractually obligated fo provide lots with building pads with fill

compacted to 95% of standard proctor.

251,  Pursuant tq

Exhibit I of the Agrcement for the Purchase and Sale of Subdivision

Lots, Spring Grove was tontractually obligated to provide lots with building pads with a soil

bearing pressure of 2500 PSF or greater,

252,  Pursuant to
Lots, Spring Grove was ¢
engineer indicating the so
bearing capacily to safely
~ thereon without the need £
soil,

253,  Tursuan! to)
Lots, Spring Grove was cd
manage storm water.

254, Pursuant to
Lots, Spring Grove was
drainage is established.

255.  Pursuant to

Exhibit D of the Agreement for the Purchase and Sale of Subdivision
ontractually obligated to provide a report prepared by a geotechnical
| comprising the building pad for each lot in The Abbey has sufficient
accommodate the type of residential home Lennar intended to build

or any additional compaction, displacement, removal or substitution of

Exhibit D of the Agrecment for the Purchase and Sale of Subdivision

ntractually obligated to provide an in-ground storm drainage system to

Lxhibit D of the Agreement for the Purchase and Sale of Subdivision

ontractually obligated to engineer and grade the lots such that 2%

Exhibit 1) of the Agrecment for the Purchase and Sale of Subdivision

Lots, Spring Grove was o
be no standing water on th

256,  Pursuant {o

nitractually obligated to provide surface drainage such that there would

- lots after tweaty-fours clapse after a rain event.

Exhibit D of the Agreement for the Purchase and Sale of Subdivision

Lots, Spring Grove was cqntractually obligated to provide grading and drainage such that storm

PPAB 3002557vI
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water would not {low acrpss more than three lots before being conveyed off the lot or managed

through an underground glorm drainage system.

257, Pursuant {¢

Lots, Spring Grove was

Exhibit D of the Agreement for the Purchase and Sale of Subdivision

Lontractually obligated to provide streets and roads in The Abbey to

include the necessary grading and storm sewer structures and system.

258.  Plaintiffs allege their lots and The Abbey were improperly, deficiently, or

defectively graded.

259.  Plaintiffs allege their residences and The Abbey suffers from deficient or

defective drainage.

960.  Plaintiffs allege that their residences sustained actual damage by exposure to the

defective or deficient drajnage systems and grading in The Abbey and rclated work, services,

labor, or materials desipried, engineered, supplied, constructed, or installed by Spring Grove.

Plaintiffs further allege

that their residences have sustained property damage caused by

continuous exposure {o Spring Grove's defective and improper materials, ingtallation, design,

engineering, and construption that resulted in property damage and not merely negligent

construction damaging ohly the work product itself.

In addition, the alleged negligence,

breaches, errors, omissiogs and wrongful acts of Spring Grove were, and have resulted in,

occurtences that were unjntended, unforeseen, gratuitous, and/or injurious events that caused

property damage.

201,

In the evel Plaintiffs prevail on any of their claims, Spring Grove materially

breached the Agreement fdr the Purchase and Sale of Subdivision Lots in:

(a) improperly deficiently, or defectively constructing the building pads;

PPAR 3002557v1
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(b)

(c)
(d)

(H
(8)
Q)

(k)
M

{m)

(n)

PrAB 3002557vA

improperly
building p

failing to p

. deficiently, or defectively compacting the soil comprising the

ds;

rovide building pads with sufliciem bearing capacity;

failing to provide a report from a geotechnical engineer accurately reflecting the

native soifs in The Abbey and their characteristics and the implications for

construction of residences in The Abbey;,

remedy an)
improperlyl
i mpmperl)J
improperly;
improperly
detention f

failing to g

failing to pompact, displace, remove, substitute fill for, or otherwise treat or

native soil conditions;

deticiently, or defectively grading the lots;

deficiently, or defectively installing curbs and gutters;

defictently, or defectively installing streets and roads;

deficiently, or defectively installing storm drainage, retention and
cilities and other storm drainage systems;

Fade and cngineer the lots in accordance with all laws, ordinances, and

govermnen#nl requirements and any engineering and grading plans;

providing 4

improperly

deficient and defective in-ground storm drainage system;

deficiently, or defectively grading the lots such that a 2% drainage

was not established;

improperly

standing orf the lots more than (wenty-four

deficiently, or defectively grading the lots such that water remains

hours after a rain event;

improperly

deficiently, or defectively grading and providing drainage such that

water {lowy across more than three lots;
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(0)  improperly, deficiently, or defectively grading and providing storm sewer for the

streets and
262,

263,  As aresul

roads in The Abbey.

Spring Grdve failed to cure any such breaches.

of the material breaches of Spring Grove, Lennar has suffered direct,

incidental, and consequevtial damages, including, but not limited to, reputational injury, costs

and expenses incurred a

a resull of warranty claims from homeowners, the amount of any

monies Lennar is adjudged (o owe Plaintiffs or which it pays Plaintiffs in settlement of Plaintifts’

claims, and the cost of iny

[ennar is

264,

estigating and defending this claim,

enfitled to judgment against Spring Grove for Lennar’s direct,

incidental, and conscquential damages resulting from the breaches including, but not Jimited to,

reputational injury, costs and expenses incurred as a result of warranty claims from homeowners,

the amount of any monig
settlement of Plaintiffs’ cl
205,

all of which were foresee

s Lennar is adjudged 1o owe Plaintiffs or which it pays Plaintifls in

hims, and the cost of investigating and defending this claim.

Further, Ldnnar has been required to expend sums for atiorney’s fees and costs,

ible to Spring Grove as a result of breaches of the Agreetnent for the

Purchase and Sale of Subdivision Lots.

266, In light o
reasonable attorney’s fees

267.  Spring Gro

the contractual provisions providing for an award of costs and
Lennar ts entitled 1o recover the same from Spring Grove.

ve's breaches include breaches of warranties and representations made

in regards to the fitness, quality, durability, performance, or use of its products and work.

268, Spring Grove’s breaches of warrantics and represcentations in the Agreement for

the Purchase and Sale off Subdivision Lots are alleged by Plaintiffs to have caused property

damage 1o their residences,

41
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FOR A FIFTH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST SUBCONTRACTOR AND SUPPLIER DEFENDANTS

269,  Lennar red
herein,

270.  Lennar con

(Breach of Contract)

leges the allegations in the previous paragraphs as if restated verbatim

tracted with or was a third-party beneficiary of contracts entered into

by Subcontractor and Supplicr Defendants.

271, Pursuant tj
obligated, among other th

Abbey and specifically fo

v those contracts, Subcontractor and Supplier Defendants were
ngs, 10 provide labor, materials, and services for the residences in The

Plaintiffs’ residences.

272.  Pursuani 19 those contracts, Subcontractor and Supplier Defendants agreed to

provide work, materials, o
273, To the exte
constructed in The Abbey

breached their contracts

r services meeting contractually specified standards.
nt, if any, that the materials, labor, services, or work for the residences
were defective or deficient, Subcontractor and Supplier Defendants

Wwith Lennar or their contracts for which Lennar was a third-party

beneficiary by, among other (hings, failing to perform their work in a careful, diligent, and

workmanlike manner, by

ailing 1o provide materials, work, or services that resulted in a quality

residence free from defeéts and otherwise in conformance with all contract documents, and

failing to provide materials, work, or services conforming with all appropriate building codes

and industry standards.
274,  As a resul

Supplier Defendants, l.c

of the breaches of the applicable contracts by Subcontractor and

wnar has suffered direet, incidental, and consequential damages,

including, but not limiteqd to, reputational injury, costs and expenses incurred as a result of

warranty claims from hofncowners, the wmount of any monies Lennar is adjudged to owe

PPAB 3002557v1
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Plaintiffs or which it pays Plaintiffs in settlement of Plaintiffs’ claims, and the cost of

investigating and defending this claim.

275.  Further, Lg
all of which were foresees
the contracts.

276.  Lennar is ¢
Lennar’s direct, incidental

not limited to, reputation

nnar has been required 1o expend sums for attorney’s fees and costs,

ble to Subcontractor and Supplier Defendants as a result of breaches of

ntitled to judgment against Subcontractor and Supplier Defendants for
| and consequential dumages resulting from the breaches including, but

| injury, costs and expenses incurred as a result of warranty claims

from homeowners, the ar{mum of any monies Lennar is adjudged to owe Plaintiffs or which it

pays Plaintiffs in settleme

claim.

Wt of Plaintiffs’ claims, and the cost of investigating and defending this

277.  Additionally, Lennar’s contracts with Subcontractor and Supplier Defendants

required that they name lennar as an additional insured on their commercial general liability

(“CGL™) policies and thgreby provide Lenvar with coverage for claims ansing out of a

Subcontractor or Supplier

Defendant’s materials, labor, services, or work.

278.  To the extent a Subcontractor or Supplier Defendant failed to name Lennar as an

additional insured on its ¢GL policics or otherwise failed to follow the contractual provisions

regarding naming Lennar
jinsurance carrier refuse
Subcontractor or Supplic
suffered damages as a o
Subeontractor or Supplier

attorney’s fees, costs, and

s an additional insured and the Subcontractor or Supplicr Defendant’s
to defend and indemnily Lennar for Plaintitts’ claims, the
- Defendant breached its contract with Lennar, Lennar will have
ssult of the breach, and Lennar is entitled to recover from the
Defeadant for those damages including, but not limited to, Lennar's

sxpenses incurted in defending this action.
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279.  Subcontragl
and representations madej

products and work.

or and Supplier Defendants’ breaches include breaches of warranties

n regards (o the fitness, quality, durability, performance, ot use of its

280. Spring Grqve's hreaches of warranties and representations in the Agreement for

the Purchase and Sale o

damage to their residences.

Subdivision Lots are alleged by Plaintiffs to have caused property

FOR A SIXTH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST BUILDERS FIRSTSOURCE
(Strict Liability/Products Liability)

281, Lennar realleges the allegations in the previous paragraphs as if restated verbatim

herein.

282, Plaintiffs allege thc windows installed in their residences are defective or

deficient,

283. Builders I'irstSource designed, manufactured, supplied, sold, or distributed the

windows installed in the rg

sidences in The Abbey.

284. Builders FirstSource never warned Lennar of any danger, defeet, deficiency, or

any -other problem inhere
by Plaintiffs.

285.  To the exte
The Abbey are defective

denies, Builders FirstSour

t in the windows that would cause the problems and damages alleged

nl, il any, that the windows installed in the residences constructed in
or deficient and Plaintiffs suffered damages as a result, which Lennar

be sold and delivered a product in a defective condition presenting an

unreasonable rigsk of hmmnhg the residences into which they were installed.

286.  Builders F

product into the resideng

rstSource jncorporating a defective and unreasonably dangecous

¢s in The Abbey caused Lennar to suffer direct, incidental, and

PPAB 3002557v}
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consequential damages,

neluding, but not limited to, reputational injury, costs and expenses

incurred as a result of warranty claims from homeowners, the amount of any monies Lennar js

adjudged 1o owe Plaimifs or which it pays Plaintiffs in settlement of Plaintifts’ claims, and the

cost of investigating and ¢

FOR A SEX

letending this claim.

ENTH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST DESIGN AND ENGINEERING DEFENDANTS

287.

herein,

(Indemnity)

Lennar reajleges the allegations in the previous paragraphs as if restated verbatim

288. Lennar entbred into contracts with or was a third-beneficiary of contracts entered

into with CSE, Earthworks, Volkmar, and Geometrics (collectively the “Design and Engineering

Defendants™).

289, CSE was

responsible for, among other (hings, preparing the civil engineering

plans, drawings, documents, and specifications including preparing grading and drainage plans,

drawings, documents, and/specifications for The Abbey.

290,

Larthworks

§ was responsible for, among other things, preparing the plaos,

drawings, documents, and|specifications for the residences constructed in The Abbey.

291.  Volkmar was responsible for providing geotechnical enginecring scrvices for

construction of residenc

¢s in The Abbey to include, but not limited 1o, site exploration,

investigation, testing, and analysis of soils in The Abbey, preparing designs and specifications

for grading, site preparatipn, groundwater control, fill, compaction, soils, building pads, footing

excavations, footings, and slabs, and observation, investigation, testing, administration, and

approval of soils, grading]building pads, and footing excavations for residences in The Abbey.

PPAR 3002557v1
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292, Geomelric

construction of residences

was responsible for providing geolechnical engineering services for

in The Abbey including, but not limited to, observation, investigation,

festing, administration, and approval of soils, grading, building pads, and fooling excavations for

restdences in The Abbey.

293, Destgn anc

Kngineering Defendants provided some or all of those services for the

construction of the resideees in The Abbey.

294,  Plaintiffs s
and construction administ
295.
296.  Plaintiffs ¢
defective or deficient serv
297. A special
Defendants.
298, Design and
their design, engineering
contracts and the applical

or engineers practicing in

and generally accepted arc

ied Lennar alleging damages caused by deficient design, engineeting,

ation services provided by Design and Enginecring Defendants,

Lennar demied all of Plaintiffs® substantive allegations against it.

llege their residences sustained actual damauge by exposure 1o the
ces of Design and Engineering Defendants.

relationship existed between Lennar and Design and Engineering

Engineering Defendants owed Lennar a duty o perform and provide
and construction administration services in accordance with their
le rules, regulations, and ethical requirements that relate to architects
South Carolina and with the appropriate standard of professional care

hitcetural and engincering standards,

299.  To the exteht, if any, that Lennar is liable to Plaintiffs in this action, such liability

would be because the w

fongful acts, omissions, negligence, breaches, or representations of

Design and Engincering Defendants were imputed to Lennar.

300.

A right of iiidemnity exists in favor of Lennar as the relalion between Lennar and

Design and Engincering Defendants and the relation between Lennar is such that in law or equity
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there is an obligation for Design and Engineering Defendants to indemnify Lennar, as Lennar is
required to defend itself T) this action and exposed to liability due 10 the alleged wrongful acts,
omissions, neglipence, bréaches, or representations of Design and Engineering,

301, To the extpnt, if any, that Lennar is held liable to Plaintiffs in this action, such
Hability would be a direc} and proximate result of the wrongful acts, omissions, negligence, or
representations of Desigr and Engineering Defendants which damaged Lennar as Lennar has
been subjected to liability and incurred consequential damages in attorney’s fees and costs in
defending this action.

302.  To the extent, if any, that the services, engineering, designs, plans, drawings, or
specifications provided by Design and Engincering Defendants were improper, defective,
deficient, or otherwise né)t suitable, such defects and deficiencies would be the result of the
breaches of the express pnd implied contractual obligations and warranties that Design and
Engineering Defendants frovided to Lennar, damaging Lennar as Lennar has been subjected to
liability and incurred consequential dawmages in atlorney’s fees and costs in defending this action,

303, In the evert Lennar is liable o pay Plaintiffs’ for any defect, deficiency, or other
condition in their residendes or any defect, deficiency, or other condition in or on their properties
or The Abbey generally, the principles of equity and the applicable contracts reguire that Design
and Engincering Defendapts indemnify and hold harmless Lennar for any sums for which it is
held liable to Plaintiffs, any sums it pays Plaintiffs’ in settlement of Plaintiffs’ claims, and all
losses, damages, costs, angl attorney’s fees.

304.  Should if He determined that Lennar does not owe any obligations that were the
responsibility of Design ahd Engineering Defendants, Lennar is entitled to be reimbursed or the

costs and atiorney’s fees i incurred defending against claims that were the direct and consequent

47
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result of Design and Engineering Defendants’ failures to comply with their legal and contractual

obligations to Lennar.

FOR AN EIGHTH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINST DESIGN AND ENGINEERING DEFENDANTS

(Negligence)

305. Lennar reallepes the allcgations in the previous paragraphs as if restated verbatim

herein.
306, Design and
services for the developn

307.  Plaintiffs al

Engineering Defendants provided profussional design and engineering
nt of The Abbey and the construction of the residences therein,

lege damages caused by the negligent, grossly negligent, careless, or

reckless performance of dpsign, engineering, and construction administration services by Design

and Engineering Defenday
308, Tothe exte
Abbey or in or on the lot
defects and deficiencies
negligence, carelessness, ¢
309. To the exte

which Lennar does not 4

ts.

nt, il any, that any defect or deficiency exists in the residences in The
5 in The Abbey or The Abbey gencrally, which Lennar denies, such
would be the result, in whole or in pari, of the negligence, gross
r recklessness of Design and Engineering Defendants,

nt an affidavit is required pursuant to S.C, Code Ann. § 15-36-100,

dmit or concede, Lennar states good faith concerns regarding the

expiration of any applicable statute of limitations did not permit the timely preparation of an

expert alfidavit,

310, Design and

lngineering Defendants owed Lennar a duty to perform and provide

their professional services in accordance with their contracts and Lthe applicable statutes, rules,

regulations, and ethical slandards applicable to architects and engineers practicing in South

Carolina, and in accordange with the applicable industry standards, standard of care, generally

PRARB 3002557v]
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accepted architectural and
and engineers,

31, As a dird

engineering standards, and any other applicable standard for architects

ct and proximate tesult of such negligence, gross negligence,

carelessness, and recklebsness, lennar suffered damages, including, but not limited to,

reputational injury, costs 4
the amount of any monie
settiement of Plaintifts’ ¢l

312, To the exte

Abbcy or in or on the lots

nd expenses incurred as a result of wartanty claims from homeowners,
s Lennar is adjudged to owe Plaintiffs or which it pays Plaintiffs in
iims, and the cost of investigating and defending this ¢laim.

nt, if any, that any defect or deficiency cxists in the residences in The

in The Abbey or The Abbey generally, Lennar is entitled to judgment

collectively or individually against Design and Engineering Defendants for damages including,

but not limited to, reputational injury, costs and expenses incurred as a result of warranty claims

from homeowners, the amount of any monies Lennar is adjudged to owe Plaintiffs or which it

pays Plaintiffs in settleme
elaim,
313, Plaintiffs’

continuous exposure to th

at of Plaintiffs’ claims, and the cost of investigating and defending this

fesidences have allegedly suffered actual property damage caused by

¢ improper and negligent work and services of Design and Engineering

Defendants resulting in pfoperty damage which is not the work product of cach of the Design

and Fngineering Defenda

Ats. -tn addition, the alleged breaches, errors, omissions, and wrongtul

acts of the Design and Fngincering Defendants were, and have resulted in, alleged ocourrences

that were unintended, unfdreseen, gratuitous, and injurious events that caused property damage.

PIPAB 3002557v1
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FOR A N

NITH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINS

T DESIGN AND ENGINEERING DEFENDANTS

314, Lennar real

herein,

(Breach of Warranties)

leges the allegations in the previous paragraphs as if restated verbatim

315.  Design and Engineering Defendants expressly or impliedly warranted to Lennar

that the work and servites performed by them would be performed in a careful, diligent,

professional manner and
would suit the particular
The Abbey and the reside

316,  Design ar
workmanlike service lo u
and expertise and in a
regulations, and ethical

Carolina, and in accordar

hat the designs, plans, drawings, and specifications prepared by them
and intended purpose for use in the development and construction of
hces therein,

d FEngineering Defendants owed Leonar an implied duty of
idertake their architectural and engineering tasks with appropriate skill
scordance with their contracts and the applicable statutes, rules,
tandards applicable to architccts and engineers practicing in South

ce with the applicable industry standards, standard of care, generally

accepted architectural and{engineering standards, and any other applicable standard for architects

and engineers,
317.  Design an
architectural or engineeri

for their intended uses.

1 Engineering Defendants provided an implied warranty that their

g services, designs, drawings, plans, and specifications were sufficient

318.  To the extdnt, if any, that any defect or deficieney exists in the residences in The

Abbey or in or on the )

ots in The Abbey or The Abbey gencrally, Design and Engincering

Defendants breached theid express and implied warranties,

PPAB 3002587v1
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9. To the extdnt, if any, that any defect or deficiency exists in the residences in The

Abbey or in or on the lotd in The Abbey or The Abbey generally, Lennar is entitled to judgmenl

collectively or individually against Design and Engincering Defendants for damages including,

but not limited o, reputatjonal injury, costs and expenses incurred as a result of warranty claims

from homeowners, the amount of any monies Lennar is adjudged to owe Plaintiffs or which it

pays Plaintiffs in setilemet of Plaintiffs® claims, and the cost of investigating and defending this

claim.

120, Plaintiffs’ fesidences have allegedly suffered actual property damage caused by

continuous exposure to the improper and negligent work and services of Design and Engineering

Defendants resulting in ploperty damage which is not the work product of cach of the Design

and Lngincering Defendafts. In addition, the alleged breaches, errors, omissions, and wrongful

acts of the Design and Edgineering Defendants were, and have resulted in, alleged occurrences

that were unintended, unfi

FOR A TE

NTH CROSS-CLAIM OR THIRD-PARTY CLAIM
AGAINST DESIGN AND ENGINEERING DEFENDANTS

(Breach of Contract)

reseen, gratuitous, and injurious events that caused property damage.

321.  Lennar reafleges the allegations in the previous paragraphs as it restated verbatim

herein,

322. Lennar coqa.racled with or was a third-party beneficiary of vontracts entered into

by Design and Engineerin
323, Pursuant to
among other things, to g

constructed in The Abbey;

s Defendants.

and specifically for Plaintiffs’ residences.
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324,  Pursuant ta
work and services meeting

325, ‘The terms

those contracts, Design and Engineering Defendants agreed to provide
contractually specified standards.

of the contracts required Design and Engineering Defendants io

provide design, engineeripg, and construction administration scrvices that, among other things,

would produce a quality rsidential development and residences free from defects and otherwise

in conformance with all ¢
standards, and any other
Engineering Defendants t¢
attention,

326.  To the exte

ntract documents, building codes, statutes, codes, regulations, industry
applicable standard.  The contracts further required Desigh and

supcrvise and direct their work and services using their best skill and

nt, if any, that any defect or deficiency oxists in the residences in The

Abbey or in or on the ldts in The Abbey or The Abbey generally, Design and Engineering

Defendants breached theicontracts with Lennar or their contracts for which Lennar was a third-

party beneficiary by, among other things, failing to perform their work in a careful, diligent, and

workmanlike manner, by

failing to work and scrvices that resulted in a quality residential

development and residendes free from defects and otherwise in conformance with all contract

documents, building cod
applicable standard.
327, Asaresult

Defendants, Lennar has st

s, statutes, codes, regulations, industry standards, and any other

of the breaches of the applicable contracts by Design and Engineering

fﬂ'ered damages, including, but not limited to, reputational injury, costs

and expenses incwted asa result of warranty claims from homeowners, the amount of any

monies Tennar is adjudger

claims, and the cost ol inv

stigating and defending this claim,

PPEAR 3002557v]

1o owe Plaintiffs or which it pays Plaintiffs in settlement of Plaintiffs’
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128.  Further, Ldnnar has been required to expend sums for atiormey’s fees and costs,

all of which were foresecable to Design and Engineering Defendants as a result of breaches of

the contracts,

329, Lennar is ¢ntitled to judpment against Design and Engineering Defendants for

Lennar's damages resultis

costs and expenses incurrg

g from the breaches including, but not limited to, reputational injury,

d as a result of warranty claims from homeowners, the amount of any

monies Lennat is adjudgcji to owe Plaintiffs or which it pays Plaintiffs in settlement of Plaintiffy’

claims, and the cost of inv

FOR AN ELE

astigating and defending this claim.

VENTH CROSS-CLAIM OR THIRD-PARTY CLAIM

AGAINS

I DESIGN AND ENGINEERING DEFENDANTS

(Non-Delegable Duty/Viearious Liability)

330.  Lennar realleges the allegations in the previous paragraphs as if restated verbatim

herein,

331.  Design anc

Engineering Defendants had a non-delegable duty to provide their

services in accordance with the applicable statules, regulations, rules, and cthical requirements

poverning the practices offarchitects and engincers in South Carolina, and in accordance with the

appropriate and generally

rccepted architectural and engineering standards,

332, To the exteht, if any, that any defect or deficiency exisls in the residences in The

Abbey or in or on the ldts in The Abbey or The Abbey gencrally, Design and Engincering

Defendants breached the

proximately causing Lenn

r non-delegable duties for the reasons stated berein, directly and

r damages as described herein.

333, Design and| Engineering Defendants are further vicariously liable for any and all

errors, omissions, breach

ds and wrongful acts of any of their consultants and agents, which

directly and proximately c%used Lennar damages as described herein,

53
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WHEREFORE, Let

judgment against Spring G
Earthworks, Volkmar, Gea
Redi-Mix, Coastal Conceretg,

LA New Enterprises, Dégor

Builders FirstSource, and

these Defendants and Thir

Lennar may suffer in this ¢

incurred in defending this agtion.

November 25, 2015

PPAR 3002557v|

PARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301 P
Charleston, SC 29401

By: {

Jenna K. McGee
843-727-6302
jennamegee@parkerpoe.com

F. Elliotte Quinn 1V
843-727-6315
elliottequinniparkerpoe.com

Attorneys for Lennar Carolinas, LLC

nar prays that Plaintiffs’ claims be dismissed, that Lennar be given
ove. Manale, Super Concrete, Southern Green, TJB, Paragon, CSE,
melrics, Land/Site, Myers, A.C. & A., Knight’s Conerete, Knight's
Guaranteed Framing, Ozzy Consteuction, Construction Applicators,
_ DVS, Martinez Masonry, Alpha Omega, Carolina Exteriors,
.ow Country Renovations, and Lennar demands judgment requiring
-Party Defendants o indemnify Lennar against any liability which

ction, 1o include Lennar's attorney’s fees, costs, and other expenses
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v

Parker Poe

F. Elfiotte Quinn IV Chatlaston, 5C
Assoclate Charlolie, NG
Colurnbls, SC

ralephong: 843.727.6315
Direct Fax: 843.727.2680
elliottenuinn@parkerpos.com

Raleigh, NG
Spartanburg, SC

November 25, 2015

VIA HAND DELIVERY

Berkeley County Clerk of Court
300 California Drive, Suite B
Moncks Corner, SC 29461

Re: Damico, et al. v. Lennar Carolinas, LLC, et al,
Case No.! 2914-CP-08-02424

Dear SirfMadam

Enclosed for filing iplease find the original and one copy of the Lennar Carolinas, LLC's
Answer to Plaintiffs’ First{ Amended Complaint, Cross-Claims, and Third-Party Complaint and
Third-Party Summons regarding the above matter, Please file the originals and return file-
stamped copies to me with the courler.

e e
e

Sincerely,. S

o — »
%j‘g ) /// }

lliotte Qui

FEQiv/kjg
Enclosures

cc.  John C. Hayes, IV, Esq. (via emall and U.S. mail)
Michae! J. Jordan, %’Esq. (via emall and U.S. mail)
Catherine K. Dunni Esq. (via email and U.S. mail)
R. Trippett Boineatis, I, Esq. (via email and U.S. mail)
Heath McAlvin Stewart, ll, Esq. (via email and U.S. mail)
Ronald G. Tate, Jr., Esq. (via email and U.S. mail)
Robert Batten Farrgr, Esq, (via email and U.S. mall)
James H. Eltiott, Jri, Esq. (via email and U.S. mail)
Samia H. Netlles, Esq. (via email and U.S. mail)
R. Patrick Flynn, EBq. (via email and U.S, mail)
Michael E. Wright, Esq. (via email and U.S. mail)
Bachman S. Smithj IV, Esq. (via email and U.S. mail}
David S. Black, Eséq. (via email and U.S. mail)

PPAB 30082071

Parkes Poe Adares & Berostem e Altsereys and Counsetors at Law 200 Meahing Steeet Sute S Chartestor, Bl
1B63,777.2600 B4R TIT 2680 www pdrkerpoe.com
000463
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CERTIFICATE OF SERVICE

On November 25, 2015, 1 served a copy of LENNAR CAROLINAS, LLC'S ANSWER

TO PLAINTIFFS' FIRS

I AMENDED COMPLAINT, CROSS-CLAIMS, AND THIRD-

PARTY COMPLAINT oh counsel of record by U.S. mail and electronic mail to the following

addresses:

Michael J, Jordan, Esq.
Catherine K, Dunn, Esq.

The Steinberg Law Firm, 1.

P.O. Box 1028
Goose Creek, SC 29445
Email; mjordan@dsteinherg

WP

awlirm.com

Attorneys for Plaintiff’

R. Trippett Boincau, {11, Esq.

Heath McAlvin Stewart, 11
1320 Main Street, 10" Flog
Columbia, SC 2920]

, Esq.

—

!

heath.stewarti@mgelaw.con
trippett.boineaugdmpoelaw.c

am

Attorneys for Spring Grove,
Development, Inc. .

David S. Black, Esq.
Howell, Gibson & Hughes)
Post Office Box 40

Beaufort, SC 29901-0040

Email: DBlackt@hghpa.com

Pluntation

—

'A

Attorney for TIB Trucking/

PPAR 3002557v)

leasing, LLC

John C. Hayes, 1V, Esq,
Hayes Law Firm

180 Meeting Street, Suite 330

Charleston, SC 29401
Phone: 843-805-7003

Fax: 843-573-7388

Email; jhayes@haveslaw, org

Attorney for Plaintiff

Ronald G. Tate, Ir., Esq.
Robert Batten Farrar, Esq.

Gallivan, White & Boyd, P.A.

Post Office Box 10589
Greenville, SC 29603

w
m
el

3

R ER!

~
t

.S-S')\ L}{

Ermail: RTater@GWBlawfirm.com

Email: biarrar@gwblawiirm.com

o
o ¥
i
- ("l
vy
wn d
el
4
w
(g ]

Attorneys for Volkmar Consuliing Services, LLC

James H, Elliott, Jr., Esq,
Samia H. Nettles, Esg.

Richardson Plowden & Robinson, PA

40 Calhoun Street, Ste. 220
Charleston, SC 29401

Email: jelliol@irichardsonplowden,com

Email; snettlest@richardsonplowden.com

Attorneys for Manale Landscaping, LLC

000484
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R. Patrick Flynn, Esq.
Michael E. Wright, Esy.

Robertson Hollingsworth & Flynn

Wells Fargo Center

177 Meeling Street, Suite 300

Charleston, 8C 29401
Email: rpffdrobla.ngt
Email; mew@roblaw.net

Attorneys for Super Coneré

e of SC, Inc.

PPAB 30025571

Bachman S. Smith, IV, Esq.
Haynesworth Sinkler Boyd, PA

134 Meeting Street, Third Floor (29401)
P.O. Box 340

Charleston, SC 29402-0340

Email: bsmithiv@hsblawiirm.com

Attorney for Southern Green, Inc.

Kt Ao

PARKER FOE ADAMS & BERNSTEIN LLP
200 Meeting Street Suite 301
Charleston, SC 29401
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A{‘/Y{

STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Patricia Damico and Lenna Lucas,
individually and on behalf of all others
similarly situated, Joshua and Brettany
Buetow, Edward and Sylvia Dengg,
Jonathan and Theresa Douglass,
Anthony and Stacey Ray, Danny and
Ellen Davis Morrow, Czara and Chad
England, Bryan and Cynthla Camara, and
Matthew Collins.

Plaintiffs,
VS,

Lennar Carolinas, LLC, Spring Grove
Plantation Development, Inc.,, Manale
Landscaping, LLC, Super Concrete of SC,
Inc, Southern Green, Inc, TIB
Trucking/Leasing, LLC, Paragon Site
Constructors, inc., Civil Site
Environmental, and Rick Bryant,
individually,

Defendants,

Lennar Carolinas, LLC
Third-Party Plaintiff,
Vs,
Super Concrete of SC, Inc. Southern

Green, Inc.,, and TIB Trucking/Leasing,
LLC,

Third-Party Defendants,

) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
} CASE NO: 2014-CP-08-02424

RULE 23 SOUTH CAROLINA RULES OF CIVIL

)
)
)
)

)
}
} PROCEDURE CLASS ACTION

)

) FIRST AMENDED COMPLAINT

) {Jury Trial Demanded)

} {Class Actlon)

) (Construction Defects)

) (Verified)

)

)

)

)

)

> 2
) \
| 7
) e 3

et B
| LB
) mXx< S
) 9% @
]

| 20 Z
) 5F 3
) co

)

)

)

)

)

)
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The Plaintiffs, Patricia Damlco and Lenna Lucas, as Class Representatives and the above-
named Plaintiffs {hereinafter collectively referred to as “Plaintiffs”), individually and as a class of
similarly situated owners of homes in a residential community named the Abbey at Spring Grove
Plantation complaining of the above-mentioned Defendants, allege and state as follows:

1. Plaintiffs Lenna Lucas and Patricia Damico are citizens and residents of Berkeley County,
South Carolina, who at all times relevant hereto live in a residential community known as The
Abbey at Spring Grove Plantation, located in Berkeley County, South Carolina, Plaintiffs Lenna
Lucas and Patricia Damlco further allege and state that they are bringing this action pursuant to
Rule 23, SCRCP, as representing a class composed of each and every home owner in The Abbey
at Spring Grove Plantation, and that:

a. The class is so humerous that joinder of all members is Impracticable;

b. There ara questions of law and fact common to the class;

¢. The claims of the Plaintiffs, Lenna Lucas and Patricla Damico, are typical of the
claims of the class;

d. The Plaintiffs Lenna Lucas and Patricla Damico will fairly and adequately protect
the interest of the class; and

e. The amount in controversy exceeds One Hundred Dollars {$100.00) for each
member of the class.
2. Plaintiffs Patricia Damico, Lenna Lucas, and other similarly situated home owners, own
homes in of The Abbey.
3. Pursuant to the common law of South Carolina and Rule 23 of the South Carolina Rules of
Civil Procedure (“SCRCP”), Plaintiffs Patricia Damico and Lenna Lucas bring this action both

individually and as a proposed class action against the Defendants on behalf of themselves and
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all other similarly situated persons and entities, that own homes within The Abbey (hereinafter
referred to collectively as the “Class”). The Class Is more particularly defined as follows:
Al persons and/or entities that own homes/property within The Abbey.
Excluded from the Class are:
a. AnyJudge presiding over this action and members of thelr families;
b. Defendants and any entity in which Defendants have a controlling interest or
which have a controlling interest In Defendants and Defendants’ current or former
employees investors, members, or officers;

¢. Any former owner of a home; and

d. All persons wha properly execute and file a timely request for exclusion from the
Class.

4 As representatives of the Class defined herein pursuant to Rule 23(a) of the South Carolina
Rules of Civil Procedure, the Plaintiffs seek to recover monetary damages from the Defendants,
for negligence, gross negligence, recklessness, wantonness, willfulness, breach of fiduciary
duties, breach of express and implied warranties, with respect to their duties as a developer in
the development, marketing, sale of, administration, care, and maintenance and/or repair of The
Abbey, as well as their duties to design and construct The Abbey free from defects and In
accordance with all applicable building and dwelling codes.

5. Numerosity: The Class is composed of in excess of sixty nine (69) persons or entities
geographically dispersed throughout the State of South Carolina and other states, the joinder of
whom in ohe action is Impractical. When spouses and co-owners are considered, the Class is
expected to be in excess of sixty nine (69) persons or entities,

6. Typicality: Plaintiffs Patricia Damico and Lenna Lucas’ claims are typical of the claims of

the members of the Class, as all such clalms arise out of Defendants’ wrongful conduct in the
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design, development, construction, reconstruction, marketing, selling, management and repair

of The Abbey, |

7. Adequate Representation: Plaintiffs Patricia Damico and Lenna Lucas will fairly and

adequately protect the interests of the members of the Class and has no Interests antagonlstic

to those of the Class, Plaintiffs have retained counsel experienced in the prosecution of
construction defect claims and complex litigation, including home defect claims and class actions.

8. Predominance and Superiority: This class action Is appropriate for certification because

questions of law and fact common to the members of the Class predominate over questions
affecting only Individual members, and a Class action is superior to other available methods for
the fair and efficient adjudication of this controversy, since, among other things, individual
joinder of all members of the Class Is impracticable. Should individual Class Members be required
to bring separate actions, this Court would be confronted with a multiplicity of lawsufts
burdening the court systems while also creating the risk of inconsistent rulings and contradictory
judgments. In contrast to proceeding on a case-by-case basis, [n which inconsistent results will
magnify the delay and expense to all parties and the court system, this class action presents far
fewer management difficulties while providing unitary adjudication, economies of scale and
comprehensive supervision by a single Court.

9. Defendants have acted on grounds generally applicable to the Class. Class certification is
appropriate under South Carolina Jaw because Defendants engaged in a uniform and common
practice vis-a-vis each class member. All Class Members have the same legal right to, and interest

in, redress for damages assoclated with the defective conditions existing within The Abbey.
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10, P{aintlffs Patricla Damlco, Lenna Lucas, and the Class, who are all members of the Abbey,
envision no unusual difficulty in the management of this action as a class action.
11, Each Class Member has an interest of more than $100.00.
12.  The amount of money at stake for each Class Member is not sufficient for each member
to hire their own counsel, forensic engineers and architects and bring their own actlon.
13.  The individual Plaintiffs are citizens and residents of Berkeley County, South Carolina, who
at all times relevant hereto live In a residentlal community known as The Abbey at Spring Grove
Plantation, located in Berkeley County, South Carolina.
14.  The Abbey Is a section of the residential community, Spring Grove plantation, located in
Berkeley County, South Carolina and, upc;ln information and bellef, was owned, developed,
marketed and constructed by the Defendants,
15, The Defendants are, upon information and belief, corporations organized and existing
under the laws of the State of South Carolina or some other state and are authorized to conduct
business In this state, and have a principal place of business in Berkeley County or have conducted
business in Berkeley County.
16, Upon assuming the roles as stated above, the Defendants assumed the duties thereof to
develop, construct, and market the property and sell parcels thereof to the general public.
17.  Furthermore, In assuming the roles stated above, the Defendants undertook to make
certain that this Community was developed and constituted in a workmanlike fashion according
to industry standards meeting all applicable codes, guidelines, restrictions, of any and all state,

county, and municipal authorities.
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18, That pursuant to this marketing scheme, the Defendants extensively advertised to the
general public and represented to the general public that inter afia, the property and homes built
would be of the highest quality, with substantial amenities.
19.  This Court has jurisdiction over the parties and subject matter hereto.
20,  The cgnstruction of The Abbey was performed by one or more of the Defendants, The
Defendants represented they were competent, knowledgeable and experienced in performing
such construction work as to properly build The Abbey according to the normal standards of good '
and workmanlike practice in the construction field.
21, Construction defects in The Abbey have recently been discovered. A recent inspection of
the subject Homes resulted in the discovery of major problems and deficiencles including but not
limited to the following:

a, Lack of proper foundation work;

b. Lack of proper foundation slabs;

¢. Structural damage to the homes;

d. Water damage resulting from defects;

e. Improper grading and drainage;

~h

improper roofing; and

g. Improper windows and installation of some,
22.  Defendant Lennar Carolinas, LLC (hereinafter referred to as “Lennar”) is a corporation
organized and existing under the laws of the State of South Carolina and, at all times relevant

hereto, was authorized to and did conduct business in the State of South Carolina, County of
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Berkeley for the purpose of planning, developing, marketing, owning, maintaining, leasing,
selling, and constructing the homes in a manner for sale to the public.

23.  Upon information and belief, the above-identified Lennar Defendant was, in various
capacities, individually and collectively engaged in the planning and developing of the Project,
and contracted with various entities for the design of the Project.

24,  The Defendant, Spring Grove Plantation Development, Inc. (hereinafter SGPD), upon
information and belief, is a corporation organized and existing under the laws of the State of
South Carolina and is authorized to conduct business in this State; upon information and belief,
this Defendant was the initial owner/developer and selier of the neighborhood.

25.  The Defendant, Manale Landscaping, LLC (hereinafter Manale), upon information and
belief, Is a corporation organized and existing under the laws of the State of South Carolina and
is authorized to conduct business in this State; this Defendant is a landscaping business that
provided landscaping and grading at The Abbey.

26.  TheDefendant, Super Coﬁcrete of SC, Inc. (hereinafter Super Concrete), upon information
and belief, is a corporation organized and existing under the laws of the State of South Carolina
and Is authorized to conduct business in this State; this Defendant is a concrete contracting
business that provided concrete, flatwork, driveways, walkways, and foundation slabs at The
Abbey.

27.  The Defendant, TIB Trucking/Leasing, LLC (hereinafter TIB), upon information and belief,
is a limited liability company organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this state; this Defendant Is a business that provided

grading and pads at The Abbey.,
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28. The Defendant, Southern Green, Inc, (hereinafter Southern Green), upon information and
belief, Is a corporation organized and existing under the laws of the State of South Carolina and
is authorized to conduct business in thls state; this Defendant is a landscaping business that
provided landscaping and grading at The Abbey,

29.  The Defendant, Paragon Site Constructors, Inc. (hereinafter Paragon), upon information
and belief, is a corporation organized and existing under the laws of the State of South Carolina
and is authorized to conduct business in this State; Paragon performed site preparation and/or
grading work for the building pads at the lots now known as The Abbey that is the subject of this
litigation.

30.  The Defendant, Civil Site Environmental, Inc, (hereinafter referred to as “CSE") is a
corporation organized and existing under the laws of the State of South Carolina and Is authorized
to conduct business In this State; CSE served as the professional civil engineer and designer for
the development of The Abbey neighborhood and provided civil drawings for Phase | and Phase
| of the development of the lots now known as The Abbey,

31,  The Defendant, Rick Bryant (hereinafter referred to as “Bryant”) is a citizen and resident
of the County of Berkeley, State of South Carolina; Bryant is a former employee of Spring Grove
who undertook certain work and/or provided labor and materials to the project now known as
The Abbey neighborhood.

32. At the time of the incidents giving rise to the Plaintiffs’ Complaints, Defendants Lennar,
SGPD, Manale, Super Concrete, TJB, Southern Green, Paragon, CSE, and Bryant acted by and

through its agents, contractors, and employees for the purpose of carrying on its business and
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therefore, Is liable for the negligent acts of its agents, contractors, and employees under the
theory of respondeat superior.
33. Defendant Lennar commenced to design, construct, develop, and sell the single family
homes in The Abbey to, among others, the Plaintiffs in this action, and marketed and sold units
in The Abbey despite the fact that they have been put on notice of numerous construction and
design defects within the subject neighborhood and without disqlosing those defects to any of
the homeoawners, including the Plaintiffs as well as new homeowners,
34,  The Abbey is a neighborhood development started by Defendant SGPD; it was then sold
to Defendant Lennar, who then took control over the development of the neighborhood and
hired contractors,
35. By investigation of the subject structures, premises, roads, and property, the
homeowners and/or Plaintiffs learned that said subject structures, premises, roads, and property
have been deficiently designed and have significant construction defects, Construction was
improperly performed and will have to be completely removed and replaced. The design, grading
deficiencies, and construction to the subject structures and property include, but are not limited
to, the following;
a. Water accumulation on the property of the Plaintiffs and homeowners;
b. Improper grading of the property of the Plaintiffs and homeowners;
¢, Improper installation of drainage pipes;
d. Deterioration of the subject structures due to the drainage issues;
e. Improper foundation;

f. " Improper flashing; and
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g. Water intrusion,
36. Asadirectand pr.oximate result and consequence of the numerocus construction, design,
installation, and implementation of the above defects, the Plaintiffs have and Will continue to
spend substantial sums of money for the repairs and reconstruction of the structures, property,
and roads and will be subject to loss of use, enjoyment, and depreciation of value of their
property.
37, Due to the actions of the Defendants, as stated above, the Plaintiffs are facing significant
damage repairs, deterlorating property, significant and immediate expenses for investigation,
destructive testing, and an analysis of construction defects, repairs defects, grading defects,
drainage problems, damages deterioration, and a generally overall dilapidated condition which
is the direct and proximate result of defective construction, management, maintenance, and
abandonment of generally accepted fiduciary principles and/or duties on the part of the
Defendants.
38, In connection with the Project, the Developer Defendants all became and/or acted as
subsidiaries, parents, partners, associates, agents, affiliate, co-joint venturers, servants,
instrumentalities and/or alter ego entities of each other and are responsible to the Plaintiffs
herein for the condition of the Project and the damages set forth herein.
39. The Developer Defendants conducted business in connection with the Project by and
through the use and control of subservient entities, and all of these entlties in fact manifested
no separate interest of their own, and demonstrated an amalgamation of corporate interests,
entities, and activities so as to blur the legal distinction between any members of that group of

corporations, shareholders, officers, agents, partners, employees, and assets.
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40.  The Defendants listed above including Lennar, SGPD, Manale, Super Concrete, Southern
Green, TJB, Paragon, CSE, and Bryant {hereinafter referred to collectively as the “Contractor
Defendants”} provided labor, materials, goods, and services (n connection with the construction
of The Abbey at Spring Grove Plantation as contractors, subcontractors, consultants, or
independent contractors, or which manufactured, fabricated, and/or otherwise provided
construction and building materials, equipment and goods for use in connection with the
construction of the Project; and these entities provided labor, materials, goods, and services
associated with the original construction of the Project, and the work of each of these Defendants
was deficlent and defective and resufted In damages to the Plaintiffs as set forth below,
41. All Defendants were instrumental in carrying out duties and actions relating to the
construction of the Project, and each of these defendants had independent duties under South
Carolina law to perform their duties ina good and workmanlike mannef and in accordance with
applicable building codes and accepted building practices.
JURISDICTION
42. Personal jurisdiction is vested and exists in the Court of Common Pleas, County of
Berkeley, State of South Carolina, and venue is proper in the County of Berkeley, State of South
Carolina, by virtue of, among other things, the fact that the property which is the subject matter
of the Complaint s located in Berkeley County, South Carolina, and the great majority of the
activities relating to the Project and the claims herein occurred in this jurisdiction.
BACKGROUND
43.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,
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44, Plaintiffs are informed and believe that the Developer Defendants engaged
contractors to construct the Project Including 69 properties, and related facilities and amenities,
collectively known as The Abbey at Spring Grove Plantation, which were thereafter substantially
completed, and contained various homes. The Developer Defendants, by and through various
Instrumentalities and alter-egos and other Defendants were the orlginal developers of the
Project and/or are liable for the actions of the original Developer of the project.

45, The Developer Defendants directed and oversaw those listed as Defendants herein
and contractors including the Contractor Defendants herein who performed insufficient, shoddy,
negligent work which failed to comply with applicable building codes and industry standards, all
of which has contributed to and resulted In the premature deterioration and/or failure of the

structures and building systems in the Project.

46, The Developer Defendants created and controlled numerous and vatious of the

Defendant entities for the sole purpose of the planning, development, design, construction,
management, purchase, sa!e‘ of units, and other activities solely relating to the Project which is
the subject of this action,

47, There would exist abroad element of injustice and fundamental unfairness of the acts
of the Developer Defendants, and each of them individually, were not regarded as the acts of
one another,

48. The Defendants began the process of constructing the homes by engaging and
directing the actions of the various contractors and/or subcontractors named as Defendants
herein, and participated in the negligent, deficient, and shoddy workmanship which ignored

and/or covered up design and construction defects then in existence and, thereafter, placed the
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units inta the stream of commerce for sale, which they did sell to the general public and, in

particular, to the current owners who are members of the Association.

49, At the time the homes were offered for sale and placed into the stream of commerce

by the Developer Defendants, the units contained numerous defects and/or property damage

which has been recently and Is currently being discovered by Plaintiffs, all as a direct and

proximate result of an investigation initiated by Plaintiffs, as a direct and proximate result of
defects and deficiencies heretofore hidden and concealed through the acts and omisslons of the
Developer Defendants.

50. The Developer Defendants and the Contractor Defendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the said building
defects and deficiencles and property damage, which were latent and unknown to the Plaintiffs.
51, These latent building defects have, unbeknownst to Plaintiffs, regularly resulted in
water damage to the buildings and property damage and continue to do so through the date of
this filing.

52. The fatent building defects and property damage have regularly resulted in the
deterioration and failure of the structures and building systems, along with the attendant
resulting actual, incidental, consequential and special damages, and continue to do so through
the date of this filing.

53. The Plaintiffs suffered damages when the Developer Defendants put these homes Into
the stream of commerce and continue to be damaged through the date of this filing,

54. The Developer Defendants were engaged in a joint venture, partnership, or other legal

or de facto relationship with each other,
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55, The Developer Defendants caused, directed, participated in, or acted In willful,

reckless, heedless, negligent and grossly negllgeﬁt disregard of their collective and respective

acts and omissions in the planning, development, design, construction, management and sale of

the units In the Project, all as more fully described herein,

56. The Developer Defendants represented to the public over the internet and through

various publications and other media that they, by and through their varicus affiliates, entities,

venturers, and agents referenced herein, were qualified, experienced, and would in fact be
directing, managing, and otherwise facilitating the construction and selling of the units, and these
representations were relied upon by the Plaintiffs.

57, These collective and respective wrongful acts and omissions of the Developer
Defendants and such other Defendants as set forth in the causes of action below, represent unfair
trade practices and have resulted in substantial deterioration and/or failure of structures and
bullding systems, building deficiencies, actual, incidental, special and consequential damages and
loss of use. Remedying the above wrongful acts will result in actual, Incidental, consequential,
and special damages including loss of use to the Plaintiffs and its members, and entitle Plaintiffs
and its members to punitive damages and attorney's fees. Further, these wrongful acts and
omisslans have directly and proximately caused substantial diminution in value, both pre- and
post-repair.

58, The acts and omissions of the Defendants were contrary to the duties they owed,
individually and collectively, to the Plaintiffs and actually caused damages to the Plaintiffs

including, but not limited to, damages which did not result from the acts and omissions of other
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defendants and including, but not limited to, damages other than damages which resulted in

physical injury or damage to tangible real and personal property in connection with this Project.

AS A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
[Negligence and Gross Negligence)

59.  The Plaintiffs repeat and reallege their aliegations in all of the paragraphs set forth above

as if set forth herein verbatim,

60. Defendants, and each of them, owed a duty to Plaintiffs to act in a manner compliant

with the reasonable standard of care, good faith, and fair dealing recognized under South

Carolina law, and Defendants violated this duty to the Plaintiff and were negligent and grossly

negligent, careless, reckless, willful and wanton in one or more of the following particulars:

a,

b.

In failing to propetly desigh, construct, develop and repair the homes;

In falling to comply with the applicable Building Codes of the County of Berkeley
and the State of South Carolina;

In faillng to comply with the applicable Fire and Safety Codes of the County and of
Berkeley and the State of South Carolina;

In failing to properly supervise the project developer entities and individuals,
project architects and engineers, as well as contractors, subcontractors, suppliers
and/or agents or employees of any of them in connection with the planning,
development, design and construction of the homes offered for sale to the public;

In manufacturing, fabricating, preparing for the incarporation into a residentlal
building, reviewing, approving, procuring, and incorpotating into the construction
of this project such items which were defective, deficient, inferior, inadequate,
unsafe, dangerous, inappropriate for the use intended, noncompliant with
approved deslgn or design intent, non-compliant with applicable codes and
standards in the industry, and otherwise improper for use in the project including,
but not limited to, standard systems, grading, HVAC systems, windows, roofs,
mechanical systems, plumbing systems, draihage systems, and sewer line systems
without appropriate clean-out piping and/or other issues; electrical systems and
equipment, interior and exterior drywall and other substrate and sheathing
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material, windows, insulation, roofing, waterproofing systems, and other building
materials and supplies, finishes, and other items relating to the construction and

ultimate use of this residential project;

In designing, constructing, marketing, selling, homes and/or property with
defective windows;

In designing, constructing, marketing, selling, homes and/or properly with
inadequate flashing;

In designing, constructing, marketing, selling, homes and/or property with
inadequate roofs;

In designing, constructing, marketing, selling, homes and/or property with
inadequate water barriers;

In designing, constructing, marketing, selling, homes and/or property without
weather proof building envelopes and exteriors;

In designing, constructing, marketing, selling, homes and/or property which were
defective, deficient, inadequate, unsafe, dangerous, or otherwise non-compliant
with codes and standards;

In placing defective and inferior construction into the stream of commerce;

In placing defective and Inferior manufactured systems, equipment, building
materials and other products into the stream of commerce;

In failing to permit and facilitate a proper evaluation of the condition of the Project
prior to and during the process of offering homes and other property for the use
and sale to the general public and, further, to obstruct and/or hinder efforts to
conduct a proper evaluation of the Project by Intended purchasers or users;

In misrepresenting the condition of the homes, common elements, garages and
other property to prospective and actual purchasers and other users, and in
making representations in negligent and/or intentional disregard of whether
these representations were false or inaccurate;

in failling to undertake sufficient actions to develop a plan for repairs and
otherwise failing to make adequate repairs to conditions at the project which were
unsafe, dangerous, or otherwise not in compliance with applicable building codes
or other authorities or standards of care;
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. In negligently and/or Intentionally covering up deficiencies prior to construction
of the units and other property for sale or use by the general public;

r. In failing to determine accurate information required, failing to disclose the
absence of such information, as well as negligently and/or Intentionally providing
misleading and inaccurate information regarding the proper level of financial
capitalization and reserve funding required for the operations, maintenance, and
repairs required by The Abbey for the Project and individual home owners;

s, In failing to act as reasonable persons would In circumstances then and there
prevailing and in such other failures as will be shown during discovery and at trial.

61.' Sald fallures above-described, as well as the Defendants' gross negligence, willfulness,
and reckless disregard for the rights of Plaintiff and others, have actually and proximately caused
damages to Plaintiffs, and the Defendants are liable to the Plaintiffs In an amount of actual,
incidental, consequential, special, and punitive damages in an amount to be determined by the
trier of fact and any attempts in any contractual agreement for the limitation or disclaimer of
warranties, or any other waiver or other limitation, are null, void, unenforceable, and subject to
rescission as a matter of law.

AS A SECOND CAUSE OF ACTION
(Negligence-Developers)

62.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above
as if set forth herein verbatim.

63.  The damages and injuries caused to the Plaintiffs and their property, are the direct and
proximate result of the negligence, willfulness, wantonness, carelassness and recklessness of the
Defendants SGPD and Lennar in one or more of the following particulars to wit:

a. In their capacity as developers in defectively overseeing the construction of the
subject structures;

b. In failing to properly inspect, repair, and maintain the structures;
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c. Innegligently effecting repairs to the structures, premises, property and roads;

d. Infalling and omitting to exercise that degree of care and caution of a reasonably
prudent manager of a homeowners assoclation;

e. In failing and omitting to retain proper experts and to effectively inspect and
repair the structures, premises, property, and roads; and

f. In placing their interests ahead of the owners thereby breaching their fiduciary
duty.
64.  Asadirect and proximate result of the above stated negligent actions on behalf of
Defendants SGPD and Lennar, the Plaintiffs and similarly situated homeowners will have to
spend substantial sums of money for the repairs and reconstruction of their property and
structures will be subject to loss of use, enjoyment, and depreciation of value of the property.
AS A THIRD CAUSE OF ACTION

(Agalnst the Developer Defendants and Contractor Defendants)
(Negligent Misrepresentation)

65.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim.

66. These reports and representations were actually published and presented for
information to the general public by these Defendants, and these representations were actually
received by, and relied upon by, the prospective and actual purchasers of the townhomes at the
Project.

67. At the time of the sale of the homes, Plaintiffs were not aware of the falsity of the
representations or the lack of investigation and lack of candor by these Defendants in connection

with the reports,
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68, Plaintiff subsequently determined that the representations made by these
Defendants were false and that these Defendants failed to exercise due care, not only in falling
to discover defects in the project, but also in failing to communicate information about the true
condition of the Project. As a result of its justifiable reliance on the representations, reports, and
other documents presented by these Defendants, Plaintiffs and its members have assumed
control over the Project and/or purchased units, and have thereby suffered pecuniary losses in
an amount to be determined by the trier of fact.

69, As a direct and proximate result of its justifiable reliance on numerous false
representations made by these Defendants in connection with the Project, Plaintiffs have
suffered, and these Defendants are liable to the Plaintiff for, actual, incidental, consequential,
and speclal damages, all in an amount to be determined by the trier of fact and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other waiver or
other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A FOURTH CAUSE OF ACTION

(Against the Contractor Defendants and the Developer Defendants)
(Breach of Implied Warranty)

70.  The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

71, The design, construction, development and sale of the units by these Defendants
contained as a matter of law implied warranties of good faith and fair dealing, fitness for use
merchantabllity, habitability, and workmanship with respect to construction, which warranties

were not effectively disclaimed under South Carolina law,

000484

1¥S2080dD81L0Z#3SVYD - SYA1d NOWWOD - AFTIMAEAG - WV 616 ¥1 190 610¢ - Q314 ATTVOINOHLOT TS



72. The Developer Defendants and Contractor Defendants through their acts and/or
omissions, have breached the aforesald implied warranties, which directly, actually, and
proximately caused and resulted in damage which the Plaintiffs have suffered and continues to
suffer in an amount to be determined by the trier of fact.

73, These Defendants are therefore liable to the Plaintiffs for actual, incidental, special,
and consequential damages in an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclaimer of warrantles, or any other waliver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law,

AS A FIFTH CAUSE OF ACTION

(Against the Developer Defendants and the Contractor Defendants)
(Breach of iImplied Warranty of Fitness of Habitability}

74, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth above

as if set forth herein verbatim,

75. That the Defendants impliedly wérranted as a matter of law that the subject
Residences which they built were habitable and fit for thelr intended uses.
76. That this implied warranty was breached by the Defendants and the work was
performed in a manner below ordinary workmanship and the subject Residences were neither
habitable nor fit for their intended use causing damage to Plaintiffs,

AS A SIXTH CAUSE OF ACTION

{Against the Developer Defendants and the Cantractor Defendants)
{Breach of Implied Warranty of Fitness for Particular Purpose)

77. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim,
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78. The Defendants had the duty to develop, marketand construct the subject Residences
according to Industry standards and in a good and workmanlike manner, and an implied warranty
of fitness attached to the sales of these homes,
79. At the time of the sale of the subject Residences to the Plaintiffs, the Defendants had
reason to know if any or all parts of the construction of the subject residences were not
completed according to industry standards and in a good workmanship manner,
80, The Defendants, at the time of the sale of the subject Residences to the Plaintiffs, had
reason to know that the Plaintiffs were relying on the skill and/or judgment of the Defendants to
properly construct the homes and adjacent facilities according to industry standards and in a
good and workmaniike manner. Plaintiffs, in fact, reltied on the Defendants’ skill and judgment.
81. The Defendants did not properly construct the subject homes and facilities according
to industry standards and in a good and workmanlike manner, causing major defects to Waverly
Townhomes,
82. As a result of the Defendants’ breach of its implied warranties, Plaintiffs have suffered
physical damages.

AS A SEVENTH CAUSE OF ACTION

(Against the Developer Defendants and Contractor Defendants)
{(Breach of Implied Warranties as to the Project’s Development and Construction)

83, The Plaintiffs repeat ar{d reallege their allegations in all of thevparagraphs set forth
above as if set forth herein verbatim.

84. These Defendants engaged in conduct during the period of development and
construction of the Project which gave rise to duties and implied warranties to the public

including, but not limited to, tenants, purchasers and other users of the Project, in that by their
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conduct these Defendants placed the Project, which constitutes defective, deleterious, and
dangerous property, into the stream of commerce,

85, The placement of the Project into the stream of commerce by these Defendants,
contained as a matter of law implied warrantles of fitness, merchantability, workmanship and
habitability, which warranties were not effectively disclaimed pursuant to South Carolina law.
86, As a direct and proximate result of the breaches of the above-described implied
warranties by these Defendants, thelr affiliates, assoclates, sham entities, and/or joint venturers,
whether named or unnamed oh any documents transferring interest in the Project, the Plaintiffs
has suffered and will continue to suffer damages, injuries and other losses.

87. These Defendants are therefore liable to the Plaintiffs for actual, incidental, special,
and conseguential damages in an amount to be determined by the trier of fact and any attempts
in any contractual agreement for the limitation or disclaimer of warranties, or any other waiver
or other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A EIGHTH CAUSE OF ACTION
{Indlvidual Liability as to the Developer Defendants)

88, The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim.

89, As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesaid, Plaintiffs have been damaged, and these Defendants are liable to the
Plaintiffs for actual, incidental, consequential, and special damages in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver or other limitation, are null, void, unenforceable,

and subject to rescission as a matter of law.
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AS AN NINTH CAUSE OF ACTION
{Indlvidual Liability as to the Contractor Defendants)

90. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth herein verbatim,

91. As a direct and proximate cause and result of the acts and omissions of these
Defendants as aforesald, Plaintiffs have been damaged, and these Defendants are liable to the
Plaintiffs for actual, incidental, consequential, and special damages in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver or other limitation, are null, vold, unen‘forceabie,
and subject to rescission as a matter of law,

AS ATENTH CAUSE OF ACTION

{Against the Developer Defendants and the Contractor Defendants)
{Viclation of the S.C. Unfalr Trade Practices Act, S.C. Code § 39-5-10, et seq.)

92. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as If set forth herein verbatim,

93, These Defendants' construction and the subsequent offering and sale of the units,
along with the issuance of the property condition reports and other representations to tenants,
purchasers, and the public at large, constituted the conduct of trade and commerce within the
meaning of 5.C. Code Section 39-5-20{a),

94, The Defendants, and each of them, through their acts and omissions including, but

not limited to, the following particulars, conducted unfair and deceptive practices within the .

meaning of S.C. Code Section 38-5-140(a) and 27-31-430, 5.C. Code of Laws as amended:

a. In failing to properly evaluate the plans and specifications for the Project prior to
construction;
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in failing to conduct a reasonable inquiry into the conditions existing at the Project
and marketing the homes, common elements, and other property at the Project
to the public for sale and use;

In faillng to repair the latent defects about which these Defendants were or should
have been aware;

. In failing to carry out duties owed to prospective and actual purchasers and ather

members of the public in thelr speclal relationships of trust and confidence by
virtue of their role in the process of offering these units, common elements, and
ather property for sale and use by the general public, as design, construction, and
sellers according to South Carolina law,

In attempting to disclaim implied warrantles of merchantability and habitability in
documents contrary to South Carolina law;

In failing to provide any additional consideration for these purported efforts to
waive Implied warranties of merchantability and habitability;

in failing to properly investigate the true conditions of the Project and putting
them into the stream of commerce;

In making false representations as to the condition of the Project and/or
representations as to the condition of the Project in reckless disregard as to the
truth of the representations;

in failing to analyze relevant data and conditions to determine adequate capital
reserves for maintenance and operation of the Project by future owners and
users;

95, The conduct of the Defendants as described above was knowing and willful, and

Defendants knew or should have known that such conduct was a violation of 5.C, Code Section

39-5-20 and 27-31-430.

96, Plaintiffs are persons within the meaning of S.C. Code Section 39-5-140(a) and

Plaintiffs have suffered actual, direct, and proximate damages as a direct and proximate result of

unfair and deceptive acts of these Defendants, in an amount to be determined by the trier of

fact.
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97. The aforesaid acts of Defendants impact the public interest in that they constituted
unfair and deceptive acts and have the potential for repetition and, in fact, occurred at each and
every sale of the units of this Project and, as such, are acts which can, have and will affect the
public at large by repetition.

98. These unfair and deceptive acts are acts which will affect members of the public,
beyond the parties to the above-described transactions, in the form of other consumers who may
be injured by purchasing townhomes by the Defendants and/or rely upon the actions and
representations of these Defendants thereby placing members of the public In danger of physical
and other injuries,

99, Plaintiffs are entitled to be compensated pursuant to 5.C. Code Section 39-5-140(a)
for the above-described actual, incldental, consequential, and special damages, as well as costs,
interest, and attorney’s fees, and to recover three (3) times these damages by reason of the
knowing and willful nature of the unfair and deceptive acts by Defendants and any attempts in
any contractual agreement for the limitation or disclaimer of warranties, or any other waiver or

other limitation, are null, void, unenforceable, and subject to rescission as a matter of law.

AS A ELEVENTH CAUSE OF ACTION
{Against the Developer Defendants)
{Breach of Contract)

100. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth

above as if set forth herein verbatim,
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101, These Defendants entered into oral and/or written contractual arrangements with

Plaintiffs relating to the representation in a purchase and sale transaction, as well as the purchase

of units and other property within the Project, and the right to beneficial use of common

elements and amenities to be established, coordinated, and managed by these Defendants, and

these Defendants received consideration which was adequate and accepted pursuant to the

terms of the Defendants' offer of ownership, goods, and/or services which were accepted by the

Plaintiff.

102. Based upon the terms of their contractual agreements, along with the duties which

flowed from these Defendants by virtue of the Master Deed and By-laws, real estate agency or
other agreements for representation by these Defendants, and the purchase agreements for
individual homes and other property interests at the Project, these Defendants owed a
contractual obligation to Plaintiffs which required that these Defendants ensure that the Project
was safe, habitable, code-compliant, and in a condition consistent with these Defendants'
representations prior to turning over control of the Project to the home owners,

103. In breach of these contractual obligations and in breach of the Master Deed, By-laws,
and real estate agency and other agreements, these Defendants failed to make a full investigation
of conditlons at the Project, and failed to disclose the éxistence of the known defects at the
Project, which constitutes a breach of contract and violation of the terms of the Master Deed and
By-laws by these Defendants as described above.

104, In addition to and accompanying this breach of these contractual and other
obligations, these Defendants made material representations which were false as more fully

described in this Complaint which the Plaintiffs relied upon to the Plaintiffs detriment.
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105. As a direct and proximate result thereof, Plaintiff have and will continue to suffer, and
the actual, incidental, special, and consequential damages and other injuries including, but not
fimited to, the damages and injurles associated with the acts and omissions which constituted
the breach of contract by these Defendants as aforesald, all in an amount to be determined by
the trier of fact,

106. These Defendants are therefore liable to the Plaintiffs for the actual, incidental,
special, and consequential damages and other injuries as aforesaid in an amount to be
determined by the trier of fact and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver or other limitation, are null, vold, unenforceable,
and subject to rescission as a matter of law,

AS AN TWELFTH CAUSE OF ACTION

{Against the Developar Defendants)
{Violation of the Residential Property Condition Disclosure Act)

107. The Plaintiffs repeat and reallege their allegations in all of the paragraphs set forth
above as if set forth hereln verbatim,

108, These Defendants were engaged in a joint venture, partnership, or some other form
of business venture or association including, but not limited to, the formation of a Limited
Liability Company, in connection with the development and construction of The Abbey at Spring
Grove Plantation,

109. The Developer Defendants did so place the homes into the stream of commerce for
sale to the general public and to the members of The Abbey in particular,

110. At all times relevant to this cause of action the Developer Defendants were “owners”

as that term Is used within 5.C. Code Ann. § 27-50-10 et seq., referred to as the "South Carolina
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Residential Property Condition Disclosure Act" (referred to In the remainder of this cause of
action as the "Act").

111, The Developer Defendants failed to furnish to the purchasers of the townhome units
a written disclosure statement in conformity and compliance with 5.C, Code Ann, § 27-50-40,
112 These Defendants failed to inform the sellers of the homes of their ohligations under
the Act and had reasonable cause to suspect that the information, if any, supplied by the sellers
to the individual purchasers was inherently félse, incomplete, and misleading.

113, Upon information and belief, notwithstanding the above-described failures of these
Defendants, and each of them, knowingly violated and/or falled to perform the duties described
in§ 27-50-40,

114, The nature of the defects that were undisclosed in violation of§ 27-50-40, prevented
and/or limited any inspection performed by the Plaintiff to uncover or discover the said defects.
115. As a direct and proximate result of these Defendants' violations of their respective
and collective duty to furnish written disclosure to the purchasers as required by§ 27-50-10, et
seq., the Plaintiff has suffered, and these Defendants are liable to the Plaintiff for, actual,
i'ncidental, consequential, and special damages, along with costs, interest, and attorney's fees
pursuant to the remedies set forth In the Act, all In an amount to be determined by the trier of
fact, and any attempts in any contractual agreement for the limitation or disclaimer of
warranties, or any other waliver or other limitation, are null, vold, unenforceable, and subject to

rescission as a matter of law,
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AS A THIRTEENTH CAUSE OF ACTION
(Against Developer Defendants)
(Alter Ego Liability and Piercing the Corporate Vell)

116. The Plaintiffs repeat and reallege their allegations In all of the paragraphs set forth
above as if set forth herein verbatim.

117, The Developer Defendants, by and through various instrumentalitles and alter-egos
and other Defendants were the original developers of the Project, and the Developer Defendants
combined and joined together through various instrumentalities and alter egos to facilitate to
process of building the homes.

118. The Developer Defendants created and controlled numerous and various entities.
These Defendants created and controlled these sham entities for the sole purpose of enabling it
to transact a portion of its business under an alternate corporate guise and to avoid claims such
as those set forth herein. These entities, and each of them, were merely a facade for the
operations of these Defendants to achieve their financial goals and to perpetrate the activities
more particularly described herein. The subservient entities or individuals in fact manifested no
separate interest of their own and that there was an amalgamation of corporate interests,
entities, and activities so as to blur the legal distinction between these Defendants and the sham
corporations, shareholders, officers, agents, partners, employees, assets, and each of them.
119. These Defendants created entities which were created to perform single purpose
functions in order to effectuate the sole will of these Defendants in purchasing, developing,
leasing, and/or selling the homes, Despite the creation of these sham entitles and despite the
sﬁam entities appearing In name only on some contracts, letters, deeds, and/or other

documents, these Defendants actively and directly participated In the development, purchase,
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sale, management, leasing, and/or operations of the Project, and in fact put the same into the
stream of commetce.

120. These Defendants created and controlled numerous and varlous of the Defendant
entities for the sole purpose of the planning, development, design, construction, management,
purchase, sale of homes, and other activities solely relating to the Project which is the subject of
this action,

121, These Defendants directed and oversaw the Contractor Defendants herein who
performed insufficient, shoddy, negligent work which failed to comply with applicable building
codes and industry standards, all of which has contributed to and resulted in the premature
deterioration and/or failure of the structures and building systems in the Project.

122, There would exist a broad element of injustice and fundamental unfairness if the acts
of these Defendants, and each of them individually, were not regarded as the acts of one another.
123, At the time the homes were offered for sale and placed into the stream of commerce
by these Defendants, the homes contained numerous defects and/or property damage which
has been recently and is currently being discovered by Plaintiffs, all as a direct and proximate
result of an investigation initiated by Plaintiffs, as a direct and proximate result of defects and
deficiencies heretofore hidden and concealed through the acts and omissions of these
Defendants.

124, The Developer Defendants and the Contractor Defendants, and each and every other
above-captioned Defendant knew or should have known of the existence of the said building

defects and deficiencies and property damage, which were latent and unknown to the Plaintiffs,
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125. These latent building defects have, unbeknownst to Plaintiffs, regularly resulted in
water intrusion Into the buildings and property damage and continue to do so through the date
of this filing,

126. The latent building defects and property damage have regularly resulted in the
deterioration and fallure of the structures and building systems, along with the attendant
resulting actual, inclidental, consequential and special damages, and continue to do so through
the date of this filing,

127, The Plaintiffs suffered damages and injuries when these Defendants put these units
into the stream of commerce and continue to be damaged and injured through the date of this
filing.

128. As a direct and proximate result thereof, these Defendants are liable to the Plaintiffs
fqr actual, Incidental, consequential, special and punitive damages, all in an amount to be
determined by the trier of fact, and any attempts in any contractual agreement for the limitation
or disclaimer of warranties, or any other waiver or other limitation, are null, void, unenforceable,
and subject to rescission as a matter of law.

129, WHEREFORE, Plaintiffs respectfully request that this Honorable Court:

a. Enter judgment in favor of the Plaintiffs and against all Defendants, jointly and
severally, In an amount to be determined for actual, Incidental, consequential,
special, and punitive damages;

b. Find that the Defendants have engaged in unfair trade practices and knowingly
did so thereby entitling Plaintiffs to treble damages;

c. Award attorneys' fees and costs to the Plaintiffs; and

d. Award such other and further rellef as the Court may deem just and proper,

[Signature Page to Follow]
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November j‘ 3 2015

Charleston, South Carolina

HAYES LAW FIRM, LLC

Phope,4843) 805-7003
(843} 573-7388
ihayes@havyeslaw . org

and

Michael }. Jordan

Steinberg Law Firm, LLP

118 Goose Creek Blvd,

P.O. Box 1028

Goose Creek, SC 29445

Phone: 843-572-0700
mjordan@steinberglawfirm.com

Attorneys for Plaintiffs
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COLUMBIA  P.O. Drawer 7788+ Columbia, SC 29202
1900 Barnwell St., Columbia, SC 29201 P 803,771.4400 T 803.779.0016
1 FIA RIS C
e o y‘ oot - A MYRTLE BEACH  P.O. Box 3646+ Myrtle Beach, SC 29578
2103 Farlow St,, Myrtle Beach, SC 29577 P 843.448.1008 I 843.448.1533

CHARLESTON  P.Q, Box 21203¢Charleston, SC 29413
235 Magrath Darby Boulevard, Mt, Pleasant, SC 29464 P 843.805,6550 I 843.805-6599

www,RichardsonPlowden.com

Reply to Charleston:
fhegrimball@richardsonplowden.com

October 14, 2019

VIA E-MAIL ANDE-FILING
Leah Guerry Dupree

Berkley County Clerk of Court
P.O. Box 6122

Moncks Corner, SC 29461

RE: Builders Firstsource-Southeast Group, LLC v. ECC Contracting, LLC, et al.
In the Court of Common Pleas, County of Berkeley, South Carolina
Civil Case No.: 2018-CP-08-02547
RPR File No.: 889.277

Dear Ms. Dupree:

Please be advised that I filed ECC Contracting, LLC’s Memorandum in Support of Its Motion for
Summary Judgment in Civil Case No.: 2018-CP-08-02547 on October 10, 2019. In preparing for
the hearing of that motion, I have realized that the wrong document was filed as Exhibit 2 to the
Memorandum. Attached please find the correct Exhibit 2, Builder’s Firstsource’s Answer in Case
No. 2014-CP-08-00224. Please substitute the attached Exhibit 2, or in the alternative, file this
letter as a correction to my Memorandum filed on October 10, 2019. My apologies for the
confusion. Thank you for helping me to resolve it.

With Kindest Regards, I remain

Sincerely yours,

Heyward Grimball

F. Heyward Grimball

cc: All Counsel of Record (Via Email)
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) CIVIL ACTION NO: 2014-08-0224

PATRICIA DAMICO and LENNA LUCAS,
Individually and on behalf of all others similarly

- Wd €2:21 ¥1 300 6102 - d311d ATIVOINOJ LD 14

~3
situated; JOSHUA and BRETTANY BUETOW: L, &
EDWARD and SYLVIA DENGG; JONATHAN zoh B
and THERESA DOUGLASS; ANTHONY and R
STACEY RAY; DANNY and ELLEN DAVIS Thm
MORROW; BRYAN and CYNTHIA CAMARA: PR e-]
and MATTHEW COLLINS, E2H .

Pats

Plaintiffs,
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VS,

LENNAR CAROLINAS, LLC; SPRING GROVE
PLANTATION DEVELOPMENT, INC.:
MANALE LANDSCAPING, LLC; SUPER
CONCRETE OF SC, INC.; SOUTHERN
GREEN, INC.; TJB TRUCKING/LEASING,
LLC; PARAGON SITE CONSTRUCTORS,
INC.; CIVIL SITE ENVIRONMENTAL; and
RICK BRYANT, Individually,

BUILDERS FIRSTSOURCE-

SOUTHEAST GROUP, LLC'S
ANSWER TO LENNAR CAROLINASS
LLC’S THIRD PARTY COMPLAINT

Defendants.

LENNAR CAROLINAS, LLC,

L¥52080d08L0CH#ISYD - SV

Third-Party Plaintiff,
vs.

THE EARTHWORKS GROUP, INC.;
VOLKMAR CONSULTING SERVICES, LLC;
GEOMETRICS CONSULTING, LLC;
LAND/SITE SERVICES, INC.; MYERS
LANDSCAPING, INC.; A.C.& A, CONCRETE,
INC.; KNIGHT'S CONCRETE PRODUCTS,
INC.; KNIGHT'S REDI-MIX, INC.; COASTAL
CONCRETE SOUTHEAST, LLC; COASTAL
CONCRETE SOUTHEAST Il, LLC;
GUARANTEED FRAMING, LLC; OZzY

vvx./\._/vvvvv\.—rv\/v\_/VV\_/\_/V\/\./VVVVVVV\./\—/V\./\/vvv\_/vvv\/vvv
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CONSTRUCTION, LLC: CONSTRUCTION )
APPLICATORS CHARLESTON, LLC: LA NEW )
ENTERPRISES, LLC; DEGOR )
CORPORATION: DVS, INC.: RAUL )
MARTINEZ MASONRY, LLC: ALPHA OMEGA )
CONSTRUCTION GROUP, INC: SOUTH ;
CAROLINA EXTERIORS, LLC; BULDERS )
FIRSTSOURCE — SOUTHEAST GROUP, )
LLC; and LOW COUNTRY RENOVATIONS
AND SIDING, LLP, )

)

)

)

Third-Party Defendants.

The Third Party Defendant, Builders FirstSource-Southeast Group, LLC,
reserving all rights under any and/or all pending and/or hereinafter filed motions,
and answering the Third Party Complaint of the Third Party Plaintiff Lennar
Caralinas, LLC, would respectfully allege unto this Honorable Court as follows:

FOR A FIRST DEFENSE

1. That each and every allegation set forth within the Third Party Complaint
of Lennér Carolinas, LLC (hereinafter sometimes “Lennar’), not
hereinafter specifically admitted, is denied, and strict proof demanded
thereof,

2. That this Third Party Defendant would show that the allegations of
Paragraphs 1 through 161 of the Lennar Third Party Complaint relate to
the assertion of defenses, by Lennar, to the First Amended Complaint of
the Plaintiffs, and require no response by this Third Party Defendant; to
the extent that the allegations of said paragraph may be deemed to
require a response by this Third Party Defendant, such allegations are

hereby specifically denied.
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That this Third Party Defendant, in responding to Paragraph 162 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraphs 163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173,
174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 186, 187,
188, 189, 190, 191, 192, 183, 194, 195, 196, 197, 198, 199, 200, 201,
202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, and 213, of the
Lennar Third Party Complaint,

That this Third Party Defendant admits only so much of Paragraph 214 of
the Third Party Complaint as alleges, or may be construed to allege, that
Builders FirstSource-Southeast Group, LLC is a limited liability company
organized under one of the States of the United States, which limited
liability company is authorized to do business in South Carolina, and
which conducted business in whole or in part, in Berkeley County, South
Carolina.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 215 of the Third Party Complaint and therefore denies

the same and demands strict proof thereof,
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10.

1.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraphs 216 and 217 of the Third Party Complaint.

That this Third Party Defendant, in responding to Paragraph 218 of the
l.ennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant would show that the best evidence of the
Plaintiff's Amended Complaiht is the Amended Complaint itself, and
denies so much of Paragraph 219 of the Third Party Complaint as may be
inconsistent or incompatible therewith, or which allege responsibility or
liability of this Third Party Defendant for any damage claims asserted in
the instant litigation.

That this Third Party Defendant admits the allegations set forth in
Paragraph 220 of the Third Party Complaint.

That this Third Party Defendant denies so much of Paragraph 221 of the
Third Party Complaint as alleges, or may be construed to allege, any
deficiency or defect in the work, services, labor, or materials allegedly
supplied, constructed, and/or installed by Builders FirstSource, and so
much thereof as alleges or may be construed to allege, any responsibility
or liability of this Third Party Defendant for any damage claims asserted in
the instant litigation. This Third Party Defendant is without knowledge or
information sufficient to form an opinion or belief as to the truth of the

allegations against the remaining entities identified within Paragraph 221.

-4
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12.

13,

14.

18.

16.

17.

18.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 222, 223, 224, 225, 226, 227, and 228 of the Third Party
Complaint.

That this Third Party Defendant, in responding to Paragraph 229 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant is without knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 230 of the Third Party Complaint.

That this Third Party Defendant would show that the best evidence of the
Plaintiff's Amended Complaint is the Amended Complaint itself and denies
so much of Paragraph 231 of the Third Party Complaint as may be
inconsistent and/or incompatible therewith, or which may allege liability
and/or responsibility of this Third Party Defendant for any of the damages
alleged in the instant litigation.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 232, 233, 234, and 235 of the Third Party Complaint.

That this Third Party Defendant, inlresponding to Paragraph 236 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every aliegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraph 237 of the Third Party Complaint set forth conclusions of law

which this Third Party Defendant need neither admit nor deny; to the

5-
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19.

20.

21.

22,

extent that the allegations of said paragraph may be deemed to require a
response by this Third Party Defendant, such allegations are hereby
specifically denied.

That this Third Party Defendant would show that the best evidence of the
Plaintiffs Amended Complaint is the Amended Complaint itself, and
denies so much of Paragraph 238 as may be inconsistent and/or
incompatible therewith, or which may allege, or may be construed to
allege, any liability and/or responsibility of this Third Party Defendant of
the damages claimed in the instant litigation.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 239, 240, 241, and 242 of the Third Party Complaint.

That this Third Party Defendant, in responding to Paragraph 243 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant would show that the allegations contained
in Paragraphs 244, 245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 2585,
256, 257, 258, 259, 260, 261, 262, 263, 264, 265, 266, 267, and 268
relate to parties other than this Third Party Defendant and require no
response by this Third Party Defendant; to the extent that the allegations
of said paragraphs may be deemed to require a response by this Third

Party Defendant, such allegations are hereby denied.
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23.

24,

25,

26.

That this Third Party Defendant, in responding to Paragraph 269 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof,

That this Third Party Defendant would show that the best evidence of any
contract allegedly entered into between Lennar and this Third Party
Defendant is the contract itself, if any, and any amendments and/or
provisions thereof, and denies so much of Paragraphs 270, 271, and 272
of the Third Party Complaint as may be inconsistent and/or incompatible
therewith, or which may seek to expand any obligations allegedly
undertaken by this Third Party Defendant thereunder. This Third Party
Defendant denies the remaining allegations of Paragraphs 270, 271, and
272.

That this Third Party Defendant denies the allegations set forth in
Paragraph 273, 274, 275, and 276 of the Third Party Complaint.

That this Third Party Defendant would show that the best evidence of any
contract allegedly entered into between Lennar and this Third Party
Defendant is the contract itself, if any, and any amendments and/or
provisions thereof, and denies so much of Paragraphs 277 of the Third
Party Complaint as may be inconsistent and/or incompatible therewith, or
which may seek to expand any obligations allegedly undertaken by this
Third Party Defendant thereunder. This Third Party Defendant denies the

remaining allegations of Paragraphs 277.
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27.

28.

29.

30.

31.

That this Third Party Defendant denies the allegations set forth in
Paragraphs 278, 279, and 280.

That this Third Party Defendant, in responding to Paragraph 281 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the best evidence of the
Plaintiff's First Amended Complaint is the First Amended Complaint itself,
and denies so much of Paragraphs 282 as may be inconsistent and/or
incompatible therewith, or which may allege, or may be construed to
allege, liability and/or responsibility for the damage claims asserted in the
instant litigation.

That this Third Party Defendant is without’ knowledge or information
sufficient to form an opinion or belief as to the truth of the allegations set
forth in Paragraph 283 of the Third Party Complaint, and therefore denies
the same and demands strict roof thereof.

That this Third Party Defendant is currently without knowledge or
information sufficient to form an opinion or belief as to the truth of the
allegations set forth in Paragraph 284 of the Third Party Complaint. This
Third Party Defendant denies so much of Paragraph 284 as alleged, or
may be construed to allege, against Builders FirstSource any obligations
to warn Lennar, and also specifically denies so much of Paragraph 284 as

alleges, or may be construed to allege any danger, defect, deficiency
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32.

33.

34.

35,

36.

and/or any other problem inherent in the windows provided by Builders
FirstSource.

That this Third Party Defendant denmies the allegations set forth in
Paragraphs 285 and 286 of the Third Party Complaint.

That this Third Party Defendant, in responding to Paragraph 287 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 288 through 304 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 305 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 306 through 313 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are

hereby specifically denied.
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37.

38.

38.

40.

41.

42.

That this Third Party Defendant, in responding to Paragraph 314 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 315 through 320 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant: to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 321 of the
Lennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of
Paragraphs 322 through 329 relate to parties other than this Third Party
Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

That this Third Party Defendant, in responding to Paragraph 330 of the
LLennar Third Party Complaint, would re-allege and reiterate each and
every allegation set forth in the preceding paragraphs hereof.

That this Third Party Defendant would show that the allegations of

Paragraphs 331 through 333 relate to parties other than this Third Party

-10-
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43,

44,

45,

46,

47.

48.

Defendant and require no response by this Third Party Defendant; to the
extent that the said allegations of said paragraphs may be deemed to
require a response by this Third Party Defendant, such allegations are
hereby specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Merger)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that, if any representations
were made to the Third Party Plaintiff during the course of negotiations
between the parties, which representations are hereby specifically denied,
then all representations merged into the contract between the parties.

FOR AN AFFIRMATIVE DEFENSE
(Statutes of Limitations)

That each and every allegation set forth in the preceding paragraphs
hereaf is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all claims asserted by the
Third Party Plaintiff are barred by the applicable statute and/or statutes of
limitations.

FOR AN AFFIRMATIVE DEFENSE
(Notice)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiffs

had constructive knowledge and/or actual knowledge of those conditions
-11-
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49,

50.

o1.

52.

53.

54.

of which are alleged in the Complaint and/or Third Party Complaint. Such
circumstances constitute a complete bar to the Third Party Plaintiffs

claims.

FOR AN AFFIRMATIVE DEFENSE
(Insufficient Facts to Constitute Cause of Action)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the allegations of the
Complaint fail to state facts sufficient to constitute a cause of action and/or
causes of action against this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
had no right or entitlement to rely upon any representations allegedly
made by the Third Party Defendant, which representations are hereby
specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Parol Evidence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,

That this Third Party Defendant would show that any and all
representations allegedly made by this Third Party Defendant, which

representations are hereby specifically denied, constitute parol evidence

12
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55.

57.

58.

outside the terms of the contract for the sale and purchase of real estate,
and therefore cannot serve to supplement the written contract.

FOR AN AFFIRMATIVE DEFENSE
(Superseding Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that the damages alleged by
the Complaint, which damages are hereby specifically denied, were the
sole and proximate result of the intervening and/or superseding
negligence and/or intervening and/or superseding willful acts and/or
recklessness of third persons or parties, which intervening and/or
superseding negligence and/or willful acts and/or other actions are a bar
to the causes of action asserted against this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Contributory Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant would show that the damages alleged by
the Third Party Plaintiff, which damages are hereby specifically denied,
were due to and caused by the reckless, willful, wanton, negligent,
careless and grossly negligent acts and conduct of the Third Party
Plaintiff, which actions combined and concurred with any negligence on

the part of this Third Party Defendant, which negligence is hereby

13-
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59.

60.

61.

62.

63.

specifically denied, to produce such damages, without which the same

would not have occurred.

FOR AN AFFIRMATIVE DEFENSE
(Comparative Negligence)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and damages
are hereby specifically denied, were due to and caused by the reckiess,
willful, wanton, negligent, careless and grossly negligent acts and conduct
of the Third Party Plaintiff, which acts were greater than any acts of
negligence on the part of this Third Party Defendant, which acts on the
part of this Third Party Defendant are hereby specifically denied, to
produce such injury and/or damages, and without which the same would
not have occurred.

FOR AN AFFIRMATIVE DEFENSE
(Doctrine of Laches)

That each and every aliegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the doctrine of laches.

FOR AN AFFIRMATIVE DEFENSE
(Assumption of the Risk)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
14-
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64.

65.

66.

67.

68,

That this Third Party Defendant would show that the Third Party Plaintiff,
by and through their actions and/or inactions with regard to the subject
alleged in the Complaint, have assumed the risk and/or accepted all
portions of any damages alleged by the Third Party Plaintiff and such
assumption of risk and/or acceptance is a bar to claims against this Third

Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Failure to Mitigate)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and/or
damages are hereby specifically denied, were due to and caused by the
Third Party Plaintiff's failure to mitigate, which failure is a complete bar to
recovery by the Third Party Plaintiff.

FOR AN AFFIRMATIVE DEFENSE
(Doctrine of Estoppel)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant would show that the Third Party Plaintiff
are barred by the doctrine of estoppel from asserting claims against this

Third Party Defendant.
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69.

70.

71.

72.

73.

74.

75.

FOR AN AFFIRMATIVE DEFENSE
{Doctrine of Waiver)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the doctrine of waiver.

FOR AN AFFIRMATIVE DEFENSE
(Economic Loss Rule)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the economic loss rule.

FOR AN AFFIRMATIVE DEFENSE
(Sole Negligence of Third Parties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the injuries and/or
damages alleged by the Third Party Plaintiff, which injuries and/or
damages are hereby specifically denied, were due to and were the
proximate result of the sole negligence andfor recklessness of third
persons or parties, for whose conduct this Third Party Defendant are not
liable,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
-16-
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76.

77.

78.

79.

80.

81.

That to the extent punitive damages are claimed, this Third Party
Defendant demands a bifurcated jury trial pursuant to South Carolina
Code Annotated §15-32-520, and demands that said damages, if any, be
limited to three (3) times the amount of any compensatory damages, or
the sum of $500,000.00, whichever is greater, if any.

FOR AN AFFIRMATIVE DEFENSE
(Exclusion of Warranty)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and/or all applicable
warranties have been properly and effectively excluded by this Third Party
Defendané.

FOR AN AFFIRMATIVE DEFENSE
(Modification of Warranties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and/or all applicable
warranties have been properly and effectively modified by this Third Party
Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Limitation of Warranties)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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82,

83.

84,

85.

86.

87.

88.

That this Third Party Defendant would show that any and all applicable
warranties have been properly and effectively limited by this Third Party

Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Expiration of Warranties)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any relevant warranties
have expired.

FOR AN AFFIRMATIVE DEFENSE
(Excluded Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the available remedies
have been properly and effectively excluded by this Third Party
Defendant. |

FOR AN AFFIRMATIVE DEFENSE
(Modification of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all applicable remedies

have been properly and effectively modified by this Third Party Defendant.
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89.

0.

91.

92.

93.

94.

95.

FOR AN AFFIRMATIVE DEFENSE
(Limitation of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that all available remedies
have been properly and effectively limited by this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Disclaimer of Warranties)

That each and every allegation set forth in the preceding paragrraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that any and all applicable
warranties have been properly and effectively disclaimed by this Third
Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Disclaimer of Remedies)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that any and all available
remedies have been properly and effectively disclaimed by this Third Party
Defendant,

FOR AN AFFIRMATIVE DEFENSE
(Resolution by Arbitration)

That each and every allegation set forth in the preceding paragraphs

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
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96.

97.

98.

99.

100.

101.

102.

That this Third Party Defendant would show that, to the extent that the
claims against this Third Party Defendant are subject to resolution by
arbitration, the instant action against this Third Party Defendant should be

dismissed.

FOR AN AFFIRMATIVE DEFENSE
(Failure to Comply with Contractual Conditions Precedent)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
have failed properly to comply with contractual conditions precedent to the
assertion of those claims set forth in the Complaint, which failure is a bar
to all claims against this Third Party Defendant.

FOR AN AFFIRMATIVE DEFENSE
(Failure to comply with Statutory Conditions Precedent)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff
have failed to comply with the statutory conditions precedent to the
assertion of claims set forth in the Complaint.

FOR AN AFFIRMATIVE DEFENSE
(Failure to give notice of breach of warranty)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein,
That this Third Party Defendant would show that the Third Party Plaintiff

have failed to give reasonable notice of any alleged breach of any
20-
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103.

104.

105.

106.

107.

applicable warranty, which breach of warranty or warranties is hereby

specifically denied.

FOR AN AFFIRMATIVE DEFENSE
(Reservation and Non-Waiver)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant do not waive, and hereby specifically
reserves, any additional and/or further defenses, the propriety of which
may be indicated by additional information which may be acquired by this
Third Party Defendant or its/their counsel during the course of discovery or

otherwise.

FOR AN AFFIRMATIVE DEFENSE
(Joint Tort Feasors Act)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that, in the event of a verdict
rendered jointly against this Third Party Defendant and the remaining
Defendant(s), this Third Party Defendant are entitled to contribution from
said remaining Defendant(s), pursuant to the provisions of the South
Carolina Uniform Contribution Among Joint Tort Feasors Act and/or other
provisions of law,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in preceding paragraphs hereof is

hereby re-alleged and reiterated as fully as if set forth herein.
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108.

109.

110.

111.

112.

That this Third Party Defendant would allege that any recovery against
this Third Party Defendant must be set off or reduced or abated or
apportioned to the extent that any other party’s actions caused or
contributed to any damages, if any, or as otherwise provided pursuant to
relevant sections of the South Carolina Contribution Among Joint Tort
Feasors Act, Section 15-38-10, et seq. SC Code Amended.

FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in preceding paragraphs hereof is
hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the design and materials
used in the construction of subject property in question were developed,
selected, and/or approved by other defendants, thereby reliving this Third
Party Defendant of any liability or responsibility for damages resutting from
design deficiencies or materials which may not have been suitable for
incorporation into the subject property.

FOR AN AFFIRMATIVE DEFENSE
(Protections under Constitution(s))

That each and every allegation set forth in preceding paragraphs hereof is
hereby re-alleged and reiterated as fully as if set forth herein.

That this Third Party Defendant would show that the impasition of punitive
damages is violative of protections afforded by the 5™, 8" and 14" and/or
other amendments to the United States and/or South Carolina

constitutions.
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113.

114.

115.

116.

117,

118.

FOR AN AFFIRMATIVE DEFENSE
(Statutes of Repose)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff's
claims are barred by the applicable statute and/or statutes of repose.

FOR AN AFFIRMATIVE DEFENSE
(Statute of Frauds)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the claims of the Third
Party Plaintiff are barred by the Statute of Frauds.

FOR AN AFFIRMATIVE DEFENSE
(Learned Intermediaries and Sophisticated User Doctrine)

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

Without admitting its products were installed on the subject structure, this
Third Party Defendant submits that the products installed on the structure
were sold to learned intermediaries or sophisticated users who, in turn,
through the exercise of their own knowledge and expertise, should have
known and appreciated the proper uses and requirements of the products
and, therefore, this Third Party Defendant pleads the Learned
Intermediary and Sophisticated User Doctrines as a complete defense to

this action.
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FOR AN AFFIRMATIVE DEFENSE
(Spoliation of Evidence)

119. That each and every allegation set forth in the preceding paragraphs

120.

121.

122.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
Without admitting that its products were instailed on the subject structure,
this Third Party Defendant submits that repairs may have been made to
the subject structure and further, that the alleged defective products may
have been destroyed. To the extent that this Third Party Defendant has
not been afforded the opportunity to inspect and examine the alleged
defective products and/or their components, this Third Party Defendant
pleads the Spoliation of Evidence Doctrine as a complete defense to this
action,
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That any products designed, manufactured, and/or distributed by this
Third Party Defendant are found to be the cause of damages suffered by
Third Party Plaintiffs, which this Third Party Defendant hereby specifically
denies, the Third Party Plaintiff cannot recover against this Third Party
Defendant if and to the extent that the use of such products was under
circumstances constituting an alteration or modification of the products as

provided in South Carolina Code Section 15-73-10, and/or otherwise.
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FOR AN AFFIRMATIVE DEFENSE

123. That each and every allegation set forth in the preceding paragraphs

124.

125.

126.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.

In the event that the products designed, manufactured, and/or distributed
by this Third Party Defendant are found to be the cause of damages
suffered by Third Party Plaintiff, which this Third Party Defendant
specifically hereby denies, Third Party Plaintiff cannot recover against this
Third Party Defendant if and to the extent that the use of the products was
under circumstances constituting a lack of reasonable or diligent care,
and/or was an unreasonable use as defined in South Carolina Code
Section 15-73-10, and/or otherwise.

FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
Products manufactured by this Third Party Defendant conformed to the
current state of the art at all relevant times and such products were
reasonably designed. Upon information and belief, Third Party Plaintiffs
claims of alleged defects in the products, which claims are hereby
specifically denied, are based upon an inherent characteristic of such
products, that cannot be eliminated without substantially compromising the
products usefulness or desirability, which is recognized by the ordinary
person with the ordinary knowledge, and to the community, such that

Third Party Plaintiff cannot recover anything from this Third Party
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127.

128.

129.

130.

131.

132.

Defendant, as provided in South Carolina Code Section 15-73-20, and/or
otherwise,
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That all claims against this Third Party Defendant, based on warranty or
the Uniform Conﬁmercial Code, are barred because, among other
considerations, the transaction at issue is a contract primarily for services
rather than goods, and this Third Party Defendants products, once
installed in improvements to real property, cease to be goods,
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.

To the extent that any petition in bankruptey has been filed by or on behalf
of this Third Party Defendant, this Third Party Defendant would pled
discharge in bankruptcy as a complete defense to any and all claims.

FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Plaintiff lacks

sufficient legal privity with this Third Party Defendant to permit imposition

of liability.
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FOR AN AFFIRMATIVE DEFENSE

133. That each and every allegation set forth in the preceding paragraphs

134.

135.

136.

137,

138.

hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that it has made no
representations of warranties inducing the purchase for use of its products
by Plaintiff or others, except such warranties which may be express and in
writing, and such express warranties are the only and best evidence of
their content and legal effect, and include lawful disclaimers of implied
warranties 6f merchantability and fitness for a particular purpose, and
include limitations and responsibility to this Third Party Defendant. This
Third Party Defendant is not responsible for any warranties or
representations of purchases and resellers of its products.
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That the Third Party Plaintiff are without standing to assert those claims
set forth within the relevant Complaint, and the Third Party Plaintiff's
claims should therefore be dismissed.
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant would show that the Third Party Plaintiff

have failed to comply with those conditions precedent to litigation, as set
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139.

140.

141.

142,

forth within the relevant Master Deed, and the Third Party Plaintiffs
Complaint, and all causes of action set forth therein, should therefore be
dismissed.
FOR AN AFFIRMATIVE DEFENSE
That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That this Third Party Defendant is informed and believes that the Third
Party Plaintiff have failed to comply with the provisions of Sections 40-59-
10 et seq., and/or Section 40-11-10 et seq., South Carolina Code of Laws
(1976), as amended, and the Third Party Plaintiff's Complaint should,
therefore, be stayed and/or dismissed.
FOR AN AFFIRMATIVE DEFENSE

That each and every allegation set forth in the preceding paragraphs
hereof is hereby re-alleged and reiterated as fully as if set forth herein.
That, to the extent that the Third Party Plaintiff has failed to comply with
the requirements of the South Carolina Notice and Opportunity to Cure
Construction Dwelling Defects Act (Section 40-59-810 through 40-59-860),
and/or Sections 40-11-500 through 40-11-570, South Carolina Codes of
Laws (1976), including the provision of the required notice to the Third
Party Defendant, and the provisions to the Third Party Defendant of an

opportunity to cure, the Third Party Plaintiff's action must be stayed and/or

otherwise barred.

-28-

000526

LYS2080d081L02#ASVO - SYI1d NOWWOD - AFTEMEEd - INd €2°¢L 1 390 610¢ - A3 14 ATIVOINOALOT T3



WHEREFORE, having fully answered the Third Party Complaint of Lennar

Carolinas, LLC, this Third Party Defendant prays as follows:

a. That the third party claims of Lennar Carolinas, |.LC be dismissed, with
prejudice, as to this Third Party Defendant, with costs to this Builders

FirstSource-Southeast Group, LLC;

b. That this Third Party Defendant be granted jury trial on all matters so

triable;

c. That this Third Party Defendant be granted such other and further relief

as this Court may deemed just and proper.

HOWELL, GIBSON & HUGHES. P A.
pré’fé’//% ’

phen $“Aughes 7 7
ost Office Box 40
Beaufort, SC 299

(843) 522-2400 R, B

Attorney for Builders FirstSouréées: &2

Southeast Group, LLC T O

<o =

Beaufort, South Carolina Bow o
Fog =

December 15, 2015 Zz oW
a7 N

CERTIFICATE OF SERVICE

( certify tEat served the foregoing Answer to the Third Party Complaint upan ail caunsel of record by affixing
O

same with prop ge placing same with the United States Postal Service addressed t¢ counsets' last known address
on December 15. / /,/

tephéar’P. Hughes? 7~
.
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800 College Hill Road, 164 Market Street, James D. Harper*
Suite 5201 Suite 139 Terry Little
P. 0. Box 3150 Charleston, SC 29401 C. Clay Olson***
HARPER LITTLE Oxford, MS 38655 Lauren Olson***
PLLC
P: 662.234.0320 P: 843.224.6676 *Also licensed In Alabama and Tennessee
F: 662.259.8464 F:662.259.8464 " Licensed In South Carolina

October 25, 2019

Leah Dupree

Berkeley County Clerk of Court
300 California Dr. # B

Moncks Corner, SC 29461

Re:  Builders First Source v. MI Window, Charleston Exteriors, et al.
Cause No. 2018-CP-08-02547

Dear Ms. Dupree,
On October 11, 2019 we filed a Motion for Summary Judgment, regarding the above
mentioned. At the time we filed the motion we inadvertently omitted the exhibits, which are

attached. Please file these exhibits regarding the above-mentioned case number.

Thank you for your attention to this matter. Should you need anything further,
please contact our office.

Sincerely,

/s/ Clay Olson

C. Clay Olson
CCO/cb

cc: Opposing counsel

JAMES@HARPERLITTLELAW.COM TERRY@HARPERLITTLELAW.COM CLAY@HARPERLITTLELAW.COM LAUREN@HARPERLITYHBIANE COM
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656 COLEMAN V. WINSOR SOUTH . CHARLESTON EXTERIORS000001

| Builders
4 FirstSource

BUILDERS FIRSTSOURCE — SOUTHEAST GROUP, LL.C
MASTER SUBCONTRACTOR AGREEMENT

THIS MASTER SUBGONTRACTOR AGREEMENT (this “Agreement”) is entered into
effective as of [0/l ,Zol%etweenBuildersFirstSource~Southeast Group, LLC,
a Delaware limited 'iiab’xllit'y company, addeess: 2001 Bryan Stiee, Suité 1600, Dallas, Texas 75201,
, Contact: )

telephone: , fax:

e-mail: ' @bldr.com (“Contractor”), and (!h@r !83'{'03 E:zg+er s, e,
- 50488 3

addressfp clt Oak Blvd, Summervi
telephone £43- 2~ [44Y , fax:843.71):1445 , Contact: Mﬁ?l o o,
e-mail; ,g_{ag‘hr 4 ;:hgﬂgsjm eg{gml;. ¢ o (“Subcontractex”).

SECTION 1. Introduction.

2. Work. This Agreement contains the basic terms and conditions nnder which Subcontractor agrees
to provide materials and/or to perform services (the “Work”) from time to timé for Contractor on any
project (the “Project”). TIME IS OF THE ESSENCE, It will apply to and govem all Work requested
by Contractor from Subcontractor at any time following the date of this Agreement, unless other terms
and conditions are specifically agreed to in writing by Contractor with respect to particular items of
Work or until this Agreement is terminated as hereinafier provided. In accordance with the terms and
conditions contained in this Agreement, Subcontractor will perform and finish in a good and
workmanlike manner, and will furnish all required materials, labot, equipment, supplies and tools for,
the Wortk described fromi time to time for Contractor on any Project. Projects inay or may not be owned
or controlled by Contractor’s customet (the “Owner™). The Work will be performed in accordance with
plang, specifications, drawings and schedules for the Work, and any supplemental terms and conditions
to this Agreement, all of which are, or will be, on file at the office of the Contractor (the “Contract
Documents”) and incorporated into the Agreement by reference as if fully set forth. Contractor will have
the right at any time to supplement the plans and specifications for the Work with additional or
replacement drawings and schedules or othet documents and upon so doing such drawings and
schedules will inmediately become part of the Contract Documents. The Contract Documents,
including any time schedules, may be amended and/or supplemented from time to time by giving
Subgontractor written notice thereof. Subeontractor’s. only remedy in the event an amendment ot
supplement to the Contractor Docurnents mtiaterially increases the cost or difficulty of performance by the
Subcontractor i§ to terminate this Agreement by written notice to Contractor within 24 hours after
Contractor delivets such amendment or supplement to Subconteactor,

b.  Work Orders. Itis contemplated under this Agreement that Subcontractor may perform Work on
multiple projects at multiple locations. The description, completion date, special conditions, and cost of
Work to be performed on a Project will be set forth in the written purchase order or work order (together,
“Work Order”) delivered by Contractor to Subcontractor relating to that Project, Such Work Order(s)

)
L
Subontraclor

Contmetor
{ Version ~ 5/17/06]
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656 COLEMAN V. WINSOR SOUTH CHARLESTON EXTERIORS000002

are incorporated herein by reference as if fully set forth, The Wotk described in Work Orders must be
petformed under the terms of this Agreement,

¢ 'Term, This Agreement shall be for an initial term of three (3) years. Upon the expiration of such
initial term or any renewal term, this Agreement shall automatically renew for subsequent one (1) year
periods unless either party gives written notice to the other party that it is electing to terminate this -
Agrecment at the end of the then current term. Such written notice of intent fo terminate must be given at
least sixty (60), but not more than one hundred twenty (120), days prior to the end of the then cutrent
term. The provisions of Sectlons 3,4, and 5 shall survive termination of this Agreement. If Contractor
terminates this Agreement, Contractor will pay ‘to Subeontractor sums due forthe Work performed to the
date of tetmination, ag provided in Section 8.

‘d.  Notiee. Any notice or communication hereunder or in any agreement enteved into in connection
with the transactions contemplated hereby must be in writing and given by depositing the same in the
United States mail, addressed to the partyto be notified, postage prepaid, and registered or certified with
retum receipt requested, or by delivering the same in person or by facsimile transmission. Such notice
shall be deemed received on the date on which it is hand-delivered ot received by facsimile transmission
or on the third business day following the date on which it is so mailed. For purposes of notice, the
addresses of the parties shall be as set forth on the front page of this Agreement. Any party may change its
address for notice by written notice given to the other parties in accordance with this Section,

SECTION 2. Materlals and Workmanship,
Subcontractor agrees to commence Work on Projects upon request by Contractor. Subcontractor agrees to
provide all labor, services, equipment, and tools necessary to complete the Work,

a.  Scope of Work; Knowledge of Site; Plans and Specifications. Subcontractor shall take all

action necessary to familiarize itself and its employees, agents, and subcontractors with the scope and
requirements of the Work, the existing site conditions, and any work to be performed by others that may
affect the performance of the Work. Subcontractor shall confirm that the Contract Documents are
correct and immediately notify Contractor of any errors and/or ornissions.

b.  Change Orders. Contractor may make any changes to the nature or scope of the Work; provided,
however, that any changes resulting in a change in price must be agreed to in writing by Subcontractor
and Contractor prior to the Wotk being performed, Subcontractor shall be notified of changes by written
change order. Subcontractor shall not perform any extra work without written authotization by
Contractor,

¢, Protection of Work. Subcontractor shall bear all risk of loss or damage.to the Work resulting
from any cause whatsoever until Subcontractor has completed its Work on the Project and such work has
been accepted by Contractor and Owner, Subcontractor shull at all tiries, and at its expense, protect all
of its labor, materials (regardless of who supplied such materials), supplies, tools, and equipment (and
those of its employees, agents, and subcontractors) against any damage, injury, destruction, thett, or loss.
Subcontractor shall, at its expense, promptly repair or replace damage to the Work or damage to any
other components of the Project resulting from the activities of Subcontractor or its employees, agents,
or subcoutractors.

d.  Safety and Environmental,

z e

Subcontractor

Contractor

[Version -~ 5/17/06}
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(1) Compliance with Laws, Subcontractor will carefully check the drawings, plans, and
specifications for conformity with all local, state, and Federal laws, codes, rules, and regulations bearing
on the Work (the “Law’") before commencing the Work. Unless Contractor or Owner otherwise agrees
in writing, before commencement of the Work Subcontractor will obtain at its sole cost and expense all
permils necessary for the Work, Subcontractor will comply with product manufacturer’s specifications
and will give all notices and comply with all Law bearing on the Work, including by way of
enumerations and not limitation, safety, health, and enviromnental rules and regulations established by
or pursuant to Federal, state, and local safety and environmental laws. Subcontractor at all times will
furnish to its agents and eroployees a safe place of eraployment, If Subcontractor observes any violation
of Law, it will immediately report such violation to Contractor in writing. Subcontractor will be
responsible for any fines, charges, in-kind training or supplies, or penalties related to the Work,
including, without limitation, fines, charges, and/or penalties related to the operation of equipment, the
Subcontractor’s performance of the Wotk, the handling of materials, or any other function that is in
violation-of the Law. All workmanship and materials will-conform to Law and, if the Subcontractor
performs or permits the performance of any Work ot in compliance with Law, it will inunediately cause
such Work to be redone and bear all costs'in connection therewith. The Work, as performed, will meet
with the'approval of, and pass iny inspectioh of, ahy govermmental anthority having jurisdiction thereof.
If the Work is being constiicted under specifications of the Federal Housing Adininistration of the
Veterans Administration, the Work will meet the requirements of these governmental agencies. No
Work will be deemed complete until final inspection is made and approval is received from every
goveriimental authority whose approval is required.

(2) The Occupational Safety and Health Administration (“OSHA™) and the Environmental
Protection Agency (“EPA”), Regulations have been promulgated by OSHA and EPA (“Regulations”)
that require all contractors and subcontractors to exchange Material Safety Data Sheets (“MSDS”) and
share information about precautionary measures necessary to protect all workers on a building project.

Subcontractor agrees as follows:

(A) Subcontractor will fully comply with the Regulations and will cooperate with
Contractor and/or Owner and all subcontractors of Owner in ordet to assure compliance
with the Regulations.

(B) Subcontractor liereby accepts fitll responsibility and liability for the training of its
employees as to all precautionary measures necessary to protect such employees during both
routine and emergency situations on the Project.

(C) TO THE FULLEST EXTENT PERMITTED BY LAW,
SUBCONTRACTOR WILL INDEMNIFY, DEFEND, AND HOLD
HARMLESS THE CONTRACTOR, THE OWNER, AND ALL OF THEIR
OFFICERS, DIRECTORS, AGENTS; AND EMPLOYEES FROM ALL
CLAIMS, DAMAGES, LIABILITIES, AND CAUSES OF ACTION THAT
ARISE FROM THE FAILURE OF SUBCONTRACTOR TO COMPLY
WITH THE REGULATIONS.

(D) Subconiractor will assist Contractor in complying with the Regulations,
(E) Subcontractor will not use any chemicals in its performance of the Work for
/»-‘"
’ &
Subeontraglor

Contractor

{Version - 5/17/06}
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656 COLEMAN V. WINSOR SOUTH

Contractor or incorporate any chetmicals into materials ot producis supplied to Contractor or
to the Project unless Subcontractor has given Contractor prior written notice of the
existence and the possible exposure to such chemical, has delivered an MSDS to
Contractor, and has received a written consent of Contractor to use such chemicals,

(3) Subeontractor’s Safety Program, Subcontractor’s safety program must specifically address,
atong other safety issues, scaffolding, fall hazards, trenching, and shoring, as may be applicable. For
“hard hat” jobs, approved safety helniets and hard soled shoes must be wom at the Project at all times,
Safety glasses mast be worn when power equipment is used, Subcontractor shall erect and maintain all
reasonable ‘safegiiards for safety’ and protection, fincliding, bat not Timifed to, necéssary gignage,
protective barviers, and other wamings against hazards. Sabcontractor shall furnish all flagmen,
barricades, and other items required for public safety and right-of-way maintenance required by the
installation of the Work. Safety vests shall be worn in the public right-of-way. -

'4) Defanlt. If Subcontractor fails to immediately comply with safety and envirommnental
requirements after verbal or written notice from Contrdctor, Contractor may correct the violation and
.deduct the cost from any Partial. Payment or final payment in addition 1o all other remedies available to
Contractor, incloding, w without limitation, consequential damages. Subcontractor shall pay any fines
assessed to Owner or Contractor due to the acts, omissions, or negligence of Subcontractor. If
construction at the Project in whole or in part is delayed or halted by any governmental authority as a
result of Subcontractor’s Work, Subcontractor shall pay to Contractor as liqnidated damages, and not as
a penalty, the amount of $200 per hour for a minimum ten (10) hour day until construction at the Project
can be safely resumed.

SECTION 3. Warranty.

In addition to any other warranty or puarantee expressly made by Subcontractor or implied by Law,
Subcontractor unconditionally warrants and guarantees the Work will conform to any specifications provided by
Contractor and comply with all Law and Subcontractor guatantees the Work against defects in design,
workmanship, and materials for the benefit of Contractor and its successors and assigns, Owner, as well as the
nltimate owner of any structure into which the Work is incorporated. This guarantee will commence upon the
Subcoitractor’s completion of the Wotk and will continue for a minimum of (a) three (3) years for all Work
except, (b) ten (10) years for all Work consisting of any structural applications of any home, boilding, or other
structure. Notwithstanding the foregoing, this warranty will continne until such timie as all express and implied
watranties granted or deemed granted by Contractor and all other obligations of Contractor related to the Work
are terminated or expired as a matter of Law. 1f demand is made upon Subcontractor to perform under this
watranty, Subcontractor at its sole cost and expense will expeditiously repair or replace, at Contractor’s sole
option, any defective or nonconforming Work and indemnify Contractor and any other party for any costs
incutied by any party relating to such defnand, This warranty shall extend to all co'nséquehtia] ddmages
resulting from such faalts and/ot defecits of design, material, and workmanship described in this Section,
including, without limitation, property damage to the homes or properties into which the Work is incorporated,

property damage to the personal property of the ultimate owners of such homes or structures, and personal
injury damages to persons residing at or visiting the properties into which the Work is incorporated. If
Subcontractor fails to perform under this warranty, the party entitled to performance ot Contractor will have the
tight to hite other persons to cotrect or replace the defective Work anid hold Subcontractor liable for the costs
thereof including costs, disbursements, and attoreys' fees incurréd in the enforcement of this provision, This
warranty is independent from all other obligations of Subcontractor under this Agreement, including, without
limitation, all indemuaification provisions, and will apply whether or notrequived by any other provision of this
Agreement. Owner and any ultimate owner of any steucture into which the Work is incorporated shall be

4
Sinbc(cmk«T

Contractor
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656 COLEMAN V. WINSOR SOUTH

intended non-incidental third party beneficiaries of this Agreement and shall have the power to enforce this
Agreement, Subcontractor will maintain a published phone number or answering service during normal
working hours,

SECTION 4, Insurance,

At all times while performing the Work, and continuing theteafler until the expiration of the applicable statute
of limitations for any ¢laims, Subcontractor will maintain for the benefit of itself and Contractor (and Owner,
when requested), the following minimum insurance coverage:

6. Workers' Confpensiiion Xusurance - sialutory limits in the siale whete eich Project Is Tocated.

b.  Employer’s Liability Insurance - $1,000,000 or such other higher limits imposed in accordance
with the requirement, if any, of the laws of the states where Subcontractor is engaged in business.

&  Commercial General Liability - $1,000,000 per occiivenca, $1,000,000 products-completed
operations aggregate, $1,000,000 general aggregate, and broad form contractual liability coverage to
cover the indemnity obligations undertaketi herein,

d.  Business Aute Liability, including hired and non-owned auto coverage ~ $500,000 conbined
single limit.

Insurance policies shall () be issued by companies with a “Best’s Rating A” and a “Financial Size Category of
VIIL”, (b) be on an “occurrence” form, and (c) list Contractor and if requested, Owner, as additional jnsureds
per Form CG 20 10 edition 11/85 or its equivalent on the General Liability and Antomobile Liability Policies.
For purposes of this additional insured requirement, the term “equivalent” means coverage for liability arising
out of Subcontractor’s Work performed for Contractor and includes both ongoing and products-completed
operations coverage. The Workers’ Compensation Policy shall include an Alterate Employer’s Endorsement
naming the Contractor, If Subcontractor utilizes any leased employees, Contractor must also be listed on an
Alternate Employer’s Bndorsement on the Workers' Compensation Policy covering the leased employees.

Subcontractor will provide to Contractor cettificates of insurance or other satisfactory evidence of compliance
with the provisions of this Section promptly after the date of this Agreement and thirty (30) days before flie
expiration date of each policy or at any time upon request of Contractor. A copy of the actual additional
insured endorsement and Alternate Employer’s Endorsement must be supplied with the certificate of insurance.
If such evidence is not fumished, Contractor will have the immediate right, but not the obligation, to procure
at Subcontractor’s expense (which Contractor may offset such costs against any Partial Payment or final
payment), the required insurance on behalf of Subcontractor, The reference to “endeavor to” and “but failure to
mail such notice will impose no obligation or lability of any kind upon the company, its agents or
reptesentatives” in the cancellation notification portion of the certificate and/or endorsement to the policy must
be deleted. To the fullest extent permitted by law, any provision on the face of any certificate of insnrance
provided by Subcontractor that states anything to the effect that the certificate of insurance does not confer
rights to insurance upon Contwactor is hereby déemed deleted from such certificate of insurance. The insurance
provided herein by Subcontractor shall be primary and non-contributory to any other insurance available to the
additional insureds. Waivers of subrogation shall be provided in favor of Contractor and Owner on all
Insurance policies cartied by Subcontractor, Subcontractor hereby releases Contractor and Owner from all
claims and causes of action resulting from or telated to any loss covered or that shotild have been covered by
insurance required to be maintained by Subcontractor including the deductible and any uninsured portion.
Additionally, Subcontractor shall comply with any additionel insurance requirements set forth in any other
Contract Documents.

&)
3 & L
Subgaoy or

Contractor
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656 COLEMAN V. WINSOR SOUTH

SECTION 5, INDEMNITY,
TO THE FULLEST EXTENT PERMITTED BY LAW, THE SUBCONTRACTOR SHALL
INDEMNIFY, DEFEND, AND HOLD HARMLESS THE CONTRACTOR, THE OWNER,
AND ALL OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYELS FROM
AND AGAINST ANY AND ALL CLAIMS, SUITS, LOSSES, CAUSES OF ACTION,
DAMAGES, LIABILITIES, FINES, PENALTIES, AND EXPENSES OF ANY KIND
WHATSOEVER, INCLUDING, BUT NOT LIMITED TO, ARBITRATION OR COURT
COSTS AND ATTORNEY'S FEES (SUCH LEGAL EXPENSES TO INCLUDE COSTS
INCGURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER RIGHTS
AGREED TO IN THIS PARAGRAPH) ARISING OUT OF OR RESULTING FROM
BODILY INJURY OR DEATH OF ANY PERSON, OR PROPERTY DAMAGE,
INCLUDING LOSS OF USE OF PROPERTY, ARISING OR ALLEGED TO ARISE OUT
OF ORIN ANY WAY RELATED TO THIS AGREEMENT OR THE SUBCONTRACTOR’S
PERFORMANCE OF THE WORK OR OTHER ACTIVITIES OF THE
'SUBCONTRACTOR, BUT ONLY TO.THE EXTENT CAUSED IN WHOLE ORIN PART
BY ANY NEGLIGENT ACYT OR OMISSION OF THE SUBCONTRACTOR OR ANYONE
DIRECTLY OR INDIRECTLY EMPLOYED BY THE SUBCONTRACTOR OR ANYONE
FOR WHOSE ACTS THE SUBCONTRACYOR MAY BE LIABLE. THE CONTRACTOR'S
INSURANCE REQUIREMENTS WHICH SUBCONTRACTOR IS SUBJECT TO UNDER
THIS AGREEMENT ARE SEPARATE AND DISTINCT FROM THE REQUIREMENT OF
INDEMNIFICATYON HEREUNDER,

NOTWITHSTANDING THE FOREGOING, TO THE FULLEST EXTENT PERMITTED
BY LAW, THE SUBCONTRACTOR SHALL INDEMNIFY, DEFEND, AND HOLD
HARMLESS, THE CONTRACTOR, THE OWNER, AND ALL OF THEIR OFFICERS,
DIRECTORS, AGENTS, AND EMPLOYEES (THE “INDEMNITEES”), FROM AND
AGAINST ANY AND ALL CLAIMS, DAMAGES, LOSSES, AND EXPENSES, INCLUDING,
BUT NOT LIMITED TO, ATTORNEY’S FEES (SUCH LEGAL EXPENSES TO INCLUDE
COSTS INCURRED IN ESTABLISHING THE INDEMNIFICATION AND OTHER
RIGHTS AGREED TO IN THIS PARAGRAPH) ARISING OUT OF OR RESULTING
FROM BODILY INJURY TO, OR SICKNESS, DISEASE, OR DEATH OF, THE
QUB(‘ONTRA(‘TOR ANY AGENT, EMPLOYEE, OR REPRESENTATIVE OF THE
SUBCONTRACTOR, OR ANY OF ITS SUBCONTRACTORS, REGARDLESS OF
WHETHER SUCH CLAIM, DAMAGE, LOSS, OR EXPENSE IS CAUSED, OR IS
ALLEGED TO BE CAUSED, IN WHOLE OR IN PART, BY THE NEGLIGENCE OF ANY
or THBJINDEMNITEES YT BEING THE EXPRESSED INTENT. OF THE. CONTRACTOR
AND THE SUBCONTRACTOR THAT IN SUCH EVENT THE SUBCONTRACTOR IS TO
INDEMNIFY, DEFEND, AND HOLD HARMLESS THE INDEMNITEES FROM THE
CONSEQUENCES OF THEIR OWN NEGLIGENCE, WHETHER IT IS OR IS ALLEGED,
TO BE THE SOLE OR CONCURRENT CAUSE OF THE BODILY INJURY, SICKNESS,
DISEASE, OR DEATH OF THE SUBCONTRACTOR, SUBCONTRACTOR’S AGENT,
EMPLOYEE, OR REPRESENTATIVE, OR THE AGENT, EMPLOYEE, OR
REPRESENTATIVE OF ANY OF ITS SUBCONTRACTORS. THE INDEMNIFICATION

P eR——-

Subcon

Cottractor
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656 COLEMAN V. WINSOR SOUTH

OBLIGATIONS UNDER THIS PARAGRAPH SHALL NOT BE LIMITED BY ANY
LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION, OR
BENEFITS PAYABLE BY OR FOR SUBCONTRACTOR UNDER WORKERS
COMPENSATION ACTS, DISABILITY BENEFIT ACTS, OR OTHER EMPLOYEE
BENEFIT ACTS. THE SUBCONTRACTOR SHALL PROCURE LIABILITY INSURANCE
COVERING ITS OBLIGATIONS UNDER THIS SECTION S,

THE DUTY TO DEFEND UNDER THIS SECTION 5 IS INDEPENDENT AND SEPARATE

FROM THE DUTY TO INDEMNIFY, AND THE DUTY TO DEFEND EXISTS

REGARDLESS OF ANY ULTIMATE LIABILITY OR NEGLIGENCE OF THE
CONTRACTOR, THE OWNER, OR ANY OF THEIR OFFICERS, DIRECTORS, AGENTS,
AND EMPLOYEES. THE DUTY TO DEFEND ARISES IMMEDIATELY UPON
PRESENTATION OF A CLAIM BY ANY PARTY INDEMNIFIED HEREUNDER AND
WRITTEN NOTICE OF SUCH CLAIM BEING PROVIDED TO SUBCONTRACTOR.
SUBCONTRACTOR'S . OBLIGATION TO INDEMNIFY,.DEFEND, AND . HOLD
HARMLESS UNDER THIS SECTION 5 WILL SURVIVE THE EXPIRATION OR
EARLIER TERMINATION OF THIS AGREEMENT UNTIL IT IS FINALLY
DETERMINED BY A COURT OF COMPETENT JURISDICTION OR ARBITRATION
PANEL THAT A CLAIM AGAINST THE CONTRACTOR, THE OWNER, AND ANY OF
THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FOR THE MATTER
INDEMNIFIED HEREUNDER IS FULLY AND FINALLY BARRED BY THE
APPLICABLE STATUTE OF LIMITATIONS,

THE DEFENSE AND INDEMNIFICATION OBLIGATIONS UNDER THIS AGREEMENT
ARE NOT INTENDED TO AND SHALL NOT REQUIRE THE SUBCONTRACTOR OR
OTHERS TO INDEMNIFY OR HOLD HARMLESS A REGISTERED ARCHITECT,
LICENSED ENGINEER, OR AN AGENT, SERVANT, OR EMPLOYEE OF A
REGISTERED ARCHITECT OR LICENSED ENGINEER FROM LIABILITY FOR
DAMAGE THAT IS (a) CAUSED BY OR RESULTS FROM: (1) DEFECTS IN PLANS,
DESIGNS, OR SPECIFICATIONS PREPARED, APPROVED, OR USED BY THE
ARCHITECT OR ENGINEER; OR (2) THE NEGLIGENCE OF THE ARCHITECT OR
ENGINEER IN THE RENDITION OR CONDUCT OF PROFESSIONAL DUTIES CALLED
FOR OR ARISING QUT OF THE CONSTRUCTION CONTRACT AND THE PLANS,
DESIGNS, OR SPECIFICATIONS THAT ARE A PART OF THE CONSTRUCTION
CONTRACT; AND (b) ARISES FROM PERSONAL INJURY OR DEATH, PROPERTY
INJURY, OR ANY OTHER EXPENSE. THAT ARISES FROM PERSONAL INJURY,
DEATH OR PROPERTY INJURY.

SECTION 6. Independent Subcontractor Status and Wairranty to be Lawfully Entitled to
Work in the United States of America,

Subcontractor agrees that it and its employees, agents, and subcontractors (and theiremployees, agents, and
subcontractors) will perform the Work as independent contractors, and not as employees or agents of

Contractor. Contractor has no authovity to direct, supervise, or control the means, manner, or method of
)

7 &
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656 COLEMAN V. WINSOR SOUTH

construction of the Work. Further, Subcontractor warrants and agrees it will independently verify that it and its
employees, agents, and subcontractors (and their employees, agents, and subcontractors) shall be fawfully
entitled to work under the laws of the United States of America.

SECTION 7. Default and Damages.

.

Subcontractor’s Default. The following acts on the part of Subcontractor will, at Contractor’s

option, result in the immediate termination of this Agreement and all Work Orders, and dismissal of
Subc,ontractor from each stte.

b,

(1) Any delays of the Work caused by Subcontractor s failure or refusal to supply enough skilled
labor or materials to meet Contractor’s schedule,

(2) Subcontractor’s failure to promptly pay any labor, material suppliers, or lien claimants with

. Tespectto any Work.

(3) Adjudication of Subcontractor to be bankrupt or insolvent either by Contractor or any court or
governmental eutity.

@) If Subcontractor or any of its employees, subcontractors, or agents (or employees,
subcontractors, or agents of any subcontractor retained’ by Subcontractor to perform Work)
consume, use, or are under the influence of alcohol or illegal drugs while on the site,
(Subcontractor agrees to strictly enfotce rules to this effect and to inform all employees, agents,
and subcontractors that such tules will be strictly enforced.)

(5) Failure of Subcontractor or its agents, subcontractors, or employees to (a) operate motorized
vehicles or equipment in a safe and orderly mannet, (b) comply with safe labor and material
installation practices designated by Contractor or Owner or othierwise accepted by the industry, or
(¢) leave the Praject site in & safe condition (as determined by Contractor in its sole discretion)
during or after construction,

(6) Subconfractor’s failure to comply with the provisions of this Agreement regarding assignment
or subcontracting,

(7) Any other violations of the Contract Documents including, without limitation, this A greement.

Damages.

(1) No Damages for Delay. Notwithstanding anything to the contrary in this Agreement and to

the fullest extent permitted by law, Contractor will not be liable for any loss, claim, cost, liability,
or damage incurred by Subcontractor, whether direct or indirect or whether related to efforts by
Contractor to accelerate the Work, on account of any delay, disruption, hindrance, ot any other
xmpedlment whatsoever, no matter by what, ot by whom caused. Rathér, the Cost of Work
(defined in Section 8) is understood and agreed to include and cover all expenses and costs due to
delays, disruptions, hindrances, or any other impediments regardless of their cause. Subcontractor
agrees not to tmake, and hereby waives, any such claim for damages.

(2) Subcontractor’s Liability to Contractor upon Termination, If this Agreement is
terminated at Contractor’s option as provided in this Section 7, Subcontractor will be liable to
Contractor for all costs and damages incurred by Contractor due to Snbcoutractor’s failure to

)
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656 COLEMAN V. WINSOR SOUTH

perform under this Agreement or other Contract Documents (including, without limitation, the
amount by which the cost to complete the Project exceeds the cost of the Work), Subcontractor’s
failure to keep np the progess of the Work as required, or Subcontractor’s failure to execute the
Work as directed by Contractor. In addition to all costs and damages incurred by Contractor,
Subceontractor shall be liable to Contractor for an additional amount equal to 25% of all costs and
damages for Contractor’s additional overhead and related costs. -

¢.  Relmbursement for Fines. Subcontractor shall prormptly reimburse to Contractor and shall
indemnify, defend, and hold harmless Contracior regarding any fines or penalties incurred by Contractor
o Owner as @ teésdit” of the aérions or inaction” of Subcontrdctor of its ‘employees, agents, or
subcontractors, relating to performance of Work or otherwise, including, without limitation, their failure
to abide by the requirements of Section 2(d).

SECTION 8. Payment to Subcontractor.

a,  Payment by Owuer is Condition Precedent, Subconiractor agrees and acknowledges that
Contractor shall seek payment.from.Owner. for the price of.the Work (“Cost of Work”) perforned
pursuant to Work Orders and that Contractor has no duty or obligation to pay Subcontractor for any
Work until Contractor has been paid by Owner. Therefore, all obligations of Contractor to make Partial
Payments and final payment are subject to the- express conditions precedent that Owner accepts
Subcontractor’s Work and Contractor receives payments from Owner for all payments to Subconttactor.
It is expressly agreed that any basis for non-payment by Owuer, including, without limitation, the
bankruptey ot insolvency of Owner, will not excuse this condition precedent and Subcontractor
expressly assimes the risk of delayed payment or non-payment by Owner.

b.  Partinl Payments. Partial payments (“Paxtial Payments”) for portions of the Work that have

been completed will be made by Contractor to Subcontractor as the Work progresses, but not niore ofien -

than in accordance with Contractor’s vegular payment procedures, As a condition precedent to Pattial
Payments, Subcontractor must submit written applications that provide a deseription of the portion of the
Work that has been completed during the payment petiod (including, without limitation, materials and
supplies used therein if provided by Subconiractor), an estimate of the percentage of completion of the
Work, a copy of each change order for the payment period, safety meeting sheets for the period of time
since the last submission for payment, sheets indicating the number of hours worked by any employees
of Subcontractor or any of its subcontractors (“Employee Time Sheets™) for the period of time since the
Jast submission for payment, evidence of payment, waivers (including, withou limitation, lien waivers),
umd supplier affidavits in form satisfactory to Owner and Contragtor, for itself, its subgontractors and
material suppliecs, and all other information Contractor is tequired to provide to Owner as a condition fo
Contractor's right to receive payment, Contractorveserves the right fo modify such estimates in its sole
and exclusive discretion and such modifications will bind Subcontractor for the purpose of Partial
Payments, Partial Payments will be made to Subcontractor on or about the thirtieth day following
approval of the application for payment by Contractor and receipt of payment by Contractor from
Owner.

¢.  Retalnage. Contractor will retain at Jeast ten percent (10%) of each Partial Payment (the
“Retainage Amount”) or any greater amount Contractor chooses to retainin its sole discretion.
Contractor may, in its sole discretion, waive its right to retain miy Retainage Amount from any Partial
Payments or final payment.

9 /5
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656 COLEMAN V. WINSOR SOUTH

d.  Grounds for Withholding Paymenis. Coniractor may withhold any Partial Payments ot the final
payment in whole or in part upon the oceurtence of any breach of this Agreement by Subcontractor until
a cure satisfactory to Contractor has been completed,

e.  Work Covered by Pariial Paymenis. All the completed Work covered by Partial Payments or
final payment made to Subcontracter will thereupon become the sole property of Contractoy,.but this
provision will not be construed s relieving Subcontractor from the sole responsibility for all Work npon
which Partial Payments have been made, for the restoration of any damaged Work, for the correction of
defective Work, or as a wajver of Contractor’s tight (o require fulfillment of all of the terms of this
Agréemént, Painvient to Subconfractor is specitically agreed nof to imply accepiance by Contractor or
Owner of any portion of the Work that fails to comply with the Contract Docurments.

f.  Final Payment, Final payment constitutes the entire nnpaid balance of the Cost of Work minus
any amounts retained. Final payment will be made by Contractor to Subcontractor upan satisfaction of
the following conditions:

(1) The Wark is fully performed in_accordance with the vequirements of the Contract
Documents, and Stbcontractor is not in default under this Agreement or the Contract Docuiments;

(2)  Subcontractor has submitted satisfactory evidence of payments to, waivers by, and releases
from all claims by, Subcontractor and any persons, fitms, or corporations having performed work,
labor, or services or fumished materials, equipment, tools, or supplies to Subcontractor for the
Work (including, without limitation, lien waivers) if requested by Contractor;

(3) Subcontractor has delivered to Contractor all as-built drawings, certifications, maintcnance
manuals, operating instructions, written guaranties, warranties, and bonds;

(4)  Subcontractor has provided safety meeting sheets snd Employee Time Sheets for the petiod
of time since the last submission for payment;

(5) Owner, any general contractor, any lender, any architect, and Contractor have accepted the
Work; and

(6) Contractor has réceived payment from Owner.

g, Release of Retainage. Contractor will release any Retainage Amount thirty (30) days after all
conditions precedent to Subcontractor’s receipt of the final payment are met,

h.  Subconiractor’s Agreement to Pay, Subcontractor will promptly pay when due all charges
owed by it for labor, services, materials, equipment, tools, and supplies furnished under this A greement
and will keep the Work and the Project free from any mechanics’ and materialmen’s liens.
Subcontractor shall not acquire any materials, supphes, or equipment subject to any security interest or
conditional sale or other agreement where any interest is retained by or granted to  seller, supplier, or
lender, If Contractor reasonably believes that Subcontractor has failed to pay when due all charges owed
by Subcontractor for its labor, sexvices, materials, equipment, tools, and supplies, Contracior may jssue
joint checks made payable to Subconttactor and other parties owed by Sybcontractor ot directly to those
patties owed by Subcontractor in Contractor’s sole discretion. Contractor shall be entitled to and
Subcontractor shall provide acceptable security insuting against claims by Subcontractor’s creditors

0 &
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656 COLEMAN V. WINSOR SOUTH

:

8 INDEMNIFICATION FOR LIENS. TO THE FULLESY EXTENT
PERMITTED BY LAW, SUBCONTRACTOR HEREBY AGREES TO INDEMNIFY,
DEFEND, AND HOLD HARMLYESS THE CONTRACTOR, THE OWNER, AND ALL
OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM AND
AGAINST ANY MECHANICS’ AND MATERIALMEN’S LIENS UPON THE
PROJECT, ATTORNEYS’ FEES AND EXPENSES, AMOUNTS PAID IN
SETTLEMENT, AND AMOUNTS PAID TO DISCHARGE JUDGMENTS ARISING
OUT OF THE SERVICES, LABOR, EQUIPMENT, OR MATERIALS FURNISHED
BY ' SUBCONTRACTOR, OR ITS EMPLOYEES, SUPPLIERS, OR
SUBCONTRACTORS, IF SUBCONTRACTOR FAILS TO DO SO, CONTRACTOR
MAY DEDUCT FROM SUMS THEN OR THEREAFTER DUE TO
SUBCONTRACTOR SUCH AMOUNTS AS CONTRACTOR DEEMS APPROFRIATE
INTTS SOLE DISCRETION TO INDEMNIFY THE CONTRACTOR, THE OWNER,
AND ALL OF THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES
FROM SUCH LIENS, CLAIMS, AND ENCUMBRANCES. CONTRACTORMAY, IN
ITS SOLE DISCRETION, CURE ANY LIENS OR SATISFY ANY DEMANDS, AND
RECOVERITS COSTS RELATED DIRECTLY ORINDIRECTLY THERETO FROM
SUBCONTRACTOR. SUBCONTRACTOR HEREBY WAIVES, RELEASES, AND
FOREVER DISCHARGES THE CONTRACTOR, THE OWNER, AND ALL OF
THEIR OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES FROM ALL COSTS,
EXPENSES, CLAIMS, DEMANDS, DAMAGES, LOSSES, CAUSES OF ACTION, OR
LIABILITIES THAT SUBCONTRACTOR MAY HAVE AGAINST THE
CONTRACTOR, THE OWNER, AND ALL OF THEIR OFFICERS, DIRECTORS,
AGENTS, AND EMPLOYEES THAT ARISE DIRECTLY OR INDIRECTLY FROM
CURING ANY SUCH LIENS, CLAIMS, ENCUMBRANCES, OR DEMANDS,

SECTION 9. Miscellaneous.

a.  Assignment and Successors, Subcontractor may not assign or subcontract any portion of the
Work or its' other obligations or rights hereunder without the prior written consent of Contractor, If
Subcontractor assigns or subcontracts any portion of the Work (with the prior written consent of
Contractor), Subcontractor will require each such assignee or sub-tier subcontractor to comply with the
Contract Docutents, including, without limitation, the pertinent provisions of this Agreement
(including, without limitation, Section 5) by written agreement, a copy of which must be provided to
Conttactor. Subcontractor hereby unconditionally guarantees the comphance of each such assignee or
sub-tier subcontractor with this Agreement. Subject to the preceding provisions of this Section, this
Agrestuent will be binding on and will inure to the benefit of the parties and their respective heirs,
administrators, executors, successors, ‘and penmtted assigns,

b.  Acts of Affiliates, For the purpose of this Agreement, any action of any agent, employee,
subcontractor, director, officer, or invitee of Subcontractor or any of their agents, smployees,
subcontractors, officers, or invitees shall be deemed an act of Subcontractor. For the purposes hereof,
aty obligation or liability imposed on Subcontractor with regard to its employees or agents shall also be
deemed an obligation or liability of Subcontractor with regard to employees or agents of its

11 :C_{;
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656 COLEMAN V. WINSOR SOUTH

subcontractors. Subcontractors of Subcontractor shall include any suppliers of Subcontractor other than
Contractor,

¢,  Offset. In addition to any otherright provided hereunder, Contractor shall be entitled to offset any
amount owed to it by Subcontractor hereunder against any Partial Payments or final payment under this
Agreement or any other agreement,

d.  Clean up. Subcontractor will at all times keep the Project safe and free from the accumulation of
waste materals or rubbish caused by its operations or related to the Work. Upon completion of the

Work und' sach portion trereofy Subeuntrastor will reitove il rubbish and ‘waste prodused by its:

operations or Work hereunder fiom the Project as well as all of its tools, equipment, machinery, and
surplus materials no longer needed and leave the Project in a “broom clean” or equivalent condition and
safe for Subcontractor’s employees and subsequent contractors to perform their work, unless otherwise
specified in writing, If Subcontractor fails to clean up, Contractor may do so after written notice to
Subcontractor and the cost thereof will be charged to Subcontractor.

e.  Lien walver, Subcontractor hereby waives and relinquishes anyright, whether granted by statute |

or not, to file or claim any lien for Work performed hereunder,

f.  Other, This Agreement émbodies the entire agreement between the parties and supersedes all
prior agreements and understandings. This Agreement may be amended or supplemented only by an
instrument in writing executed by the party against whom enforcement is sought. No delay or failure by
Confractor to exercise any right or remedy hereunder, and no partial or single exercise of such right or
remedy, will constitute a waiver of that or any other right or vemedy., The duties and obligations
imposed by this Agreement and rights and remedies available hereunder shall be in addition to and nota
limitation of duties, obligations, rights, and remedies otherwise imposed or available by Law. The
prevailing parly to any dispute shall have a right to collect its reasonable attomey’s fees and expenses,
This Agreement shall be govemed by the laws of the State of Texas, without regard to the conflicts of
law provisions thereof. The provisions of this Agreement shall be deemed independent and severable,
and the invalidity or partial invalidity of any provision or portion thereof shall not affect the validity or
enforceability of any other provision or portion thereof, It is the intent of the parties that any invalid
provision hereof be reformed to the extent niecessary to make it enforceable to the maximum extent of
the law,

EXBCUTED to be effective as of the date first above written,

SUBCONTRACTOR: BUILDERS FIRSTSOURCE
¢ WLEST@?J EW‘W& UL SOUTHRAST Group, LLC
“ 7 ;?J 4 :.5"# o
e 4.4'_‘;{ ‘;’f‘:,_./ l,/‘;é/; ~ <
By: //W // /{/’/»'"//’/'f-/?‘~~ " By: e
7 Name: E'MA"BD/ FTAYLOR Names / ViDerl!‘ V\sliurgﬁt
. . e Fre
Title: _ OWNE®R Title: ¢
45~ 4549120
Subcontractor Social Security No. or Federal LD,
No.
12 éii' :)
Sul con%?o-r.
‘ Contractor
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DATE (MMIDDIYYYY) [

ACORD CERTIFICATE OF LIABILITY INSURANCE 3/27/2014 ?g

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER, THIS g;

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES %

BELOW. THIS GERTIFICATE OF INSURANGCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED as

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER. hi

IMPORTANT; If the certificate holder Is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to

the terms and conditions of the policy, certain policles may require an endorsement, A statement on this certificate does not confer rights to the <

-certificate holder in lleu of such endorsement(s). il

PRODUCER EMIACT Jeremy Stroud h

INDEPENDENT INSURANCE ASSOCIATES PHONE _ . (803)802-3156 | IR% oy (803) 802-3158 ]

227 Main St. AbbREss: Jeremy@iiassoa.com N

INSURER(S) AFFORDING COVERAGE NAIC # “g

Fort Mill SC 29715 pd INSURER A OWners 32700 s

INSURED 8 UB INSURER @ :Auto Owners g

Charleston Exteriors LLC 5 35 INSURER € :Arch Insurance ”3

610 Black Oak Blvd. . . 5

P\S UP Oh &a(&gy INSURERD : 4

. a(j,‘ M INSURERE ¢ i

Summerville SC 294855809 INSURER F ; 7
COVERAGES CERTIFICATE NUMBER:CL1231600023 REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADDLISUBR]

g

n

CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS, J
%

]

POLICY EFF | POLICY EXP

v gy g g e g g

LTR TYPE OF INSURANCE ISR | WVD POLICY NUMBER (MM/DDIYYYY) | (MIDDIYYYY) LIMITS

| GENERAL LIABILITY EAGH OGCURRENCE $ 1,000,008
X | COMMERGIAL GENERAL LIABILITY fAGL0011184~00 : W—ng%rigo(s':igm&%ﬂm) $ 50,0 OQ'\
c | cLams-mane | X | occur 03/26/2014103/26/2015| o Exp (Any one person) | $ 10,00aD
- PERSCNAL & ADVINJURY | § 1,000,008
| ) GENERAL AGGREGATE $ 2,000,00@)
GEN'L AGGREGATE LIMIT APPLIES PER! l PRODUCTS - COMP/OP AGG | § 2,000,008
x| pouicy FRO: LoC s )
| AUTOMOBILE LIABILITY Hg A (JL S ,/ cc‘:irggm%b“sﬁnms | 1.000.008)

A L_|ANvAuTo — —— ’('{ ‘ BODILY INJURY (Per parson) | $ [

] ﬁbLTgXWED ﬁg;‘ggmﬁo 49-095465-00 3/14/2014 14/14/2015 | BODILY INJURY (Per sccident)| $

K] weowros (X" || BUILDERS FIRST SOYRCE e R %
] Lo AL Ty A el g E 1T $ i
| | umereLLA LAB OCCUR LEGAL DEPARTMENT EAGH OCGURRENGE s P
EXCESS LIAB CLAIMS-MADE AGGREGATE $ s
DED l I RETENTION $ $ g g
ARD EMPLONERS: LIABILITY ' x [Tl [ @
ANY PROPRIETOR/PARTNER/EXECUTIVE NIA r361224'74 E.L. EACH AGCIDENT $ 1,000, OOQ)
B | oy o CLUDED? 03/26/2014103/26/2015| ¢\ ygeASE - EA EMPLOYER § 1,000,0080
gé%%#fé%‘c’fﬂ O BPERATIONS below E.L. DISEASE - POLIGY LIMIT | § 1,000,000}

automobile policy as required by written contract.

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Addlilonal Remarks Schedule, If more space |8 required)
Cartificate hholder is an additional insured per form CG 2010 07 04 on the general liability policy and

any other insurance available to the certificate holder.
includes a waiver of subrogation in favor of the certificate holder.

Insurance coverage is primary and non-contributory to
The insurance evidenced on this certificate

CERTIFICATE HOLDER

CANCELLATION

(214)231~6160

Builders FirstSource - Southeast
Group, LLC

Att,: Legal Department

2001 Bryan Street, Ste. 1600

SHOULD ANY OF THE ABOVE DESCRIBED POLIGIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANGE WITH THE POLICY PROVISIONS,

AUTHORIZED REPRESENTATIVE

INS025 (201005).01

The ACORD name and logo are registered marks of ACORD

Dallas, TX 75201 e -
Jeremy Stroud/JEANNE =S ——rmeissaens— .
1
ACORD 25 (2010/05) © 1988-2010 ACORD CORPORATION, All rights reserved.
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ACORD® CERTIFICATE OF LIABILITY INSURANCE wirsors 5

]

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS X
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIESCZD
BELOW. THIS- CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZEDC—S
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER, I

IMPORTANT: If the certiflcate holder Is an ADDITIONAL INSURED, the pollcy(les) must be endorsed If SUBROGATION 1S WAIVED, subject to |
the terms and condltlons of the pollcy, certain policles may require an endorsement. A statement on this certificate daes naot confer rights to the =

certificate holder in lleu of such endorsement(s). T
PRODUCER _ﬁgﬁgm Jeremy Stroud
INDEPENDENT INSURANCE ASSOCIATES PHONE .. (B03)802-3156 | A% oy, (803)802-3158 U
227 Main St. . EB'DMDAB|E§§: jeremy@iiassoc.com N
INSURER(S) AFFORDING COVERAGE - NAIGH =
Fort Mill SC 29715 INSURERA ;OWners 32700
INSURED SUB Vi 517 |msurers:Auto Owners 21
Charleston Exteriors LLC I UPO Ny INsURER ¢ :Endurance American Specialty N
610 Black Oak Blvd. J\QO\ INSURER D : £
INSURERE ; &
Summerville SC 29485-8809 INSURERF ¢ T
COVERAGES CERTIFICATE NUNMBER:CL1231600023 REVISION NUMBER: ,S
THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS [T}
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, A
EXCLUSIONS AND GONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS., S
R TYPE OF INSURANCE ﬁ&% POLICY NUMBER (ABEN YY) | ROV LIMITS -
| GENERAL LIABILITY EACH OCCURRENCE $ 1,000, 00€
X | COMMERCIAL GENERAL LIABILITY  [BC10001517400 DR O RENTED ) |'s 50,00
c | cLams-mane | x | occur 03/26/2013103/26/2014| yep gxp (Any one person) | $ 10, 000)
. PERSONAL & ADV INJURY | § 1,000,0
|| GENERAL AGGREGATE $ 2,000, 0GO)
GENL AGGREGATE LIMIT APPLIES PER: y PRODUCTS - COMPIOP AGG | $ 2,000,0
xleouey [ 158 [ ioc p F (\ E \l r\ nV o $ ]
| AUTOMOBILE LIABILITY T Uk N ket V | | GOMOINED SINGLE LM | ¢ 1,000,008
A |l anvauro BODILY INJURY {Por person) | § %
B ﬁbLng\lNED f\gHEDULED 49~095465-00 . [B/14/2013 |3/14/2014 | gODILY INJURY (Per accidant)| $ A
| X | HIRED AUTOS AToe NEP H 8/') q /- 3 ez becony $ 7
DL PDENO FINOT donnon $ &l
UMERELLALAB | | ocoUR UVILUL o TINOUT SJUUNU EACH OCCURRENCE $ N
[ | excess LB CLAIMS-MADE LEGAL DEP. ARTMENT AGGREGATE $ s
oep | | ReTenTions $ .
TRESIR T =
Aop#( ggf?&réﬁgs/z%mggﬁscunve NIA 36100335 £,L. EACH ACCIDENT $ 1,000,008
B (Handatory In N A 03/26/13  03/26/2014| | piseAsE - EA EMPLOYEH $ 1,000,004
E%scr(ajfpsTC?oﬁ OF GPERATIONS below E.L. DISEASE - POLICY LIMIT | $ 1,000,000

DESCRIPTION OF OPERATIONS / LOGATIONS / VEHICLES (Attach ACORD 101, Addlitlanel Remarka Schedule, It more space is required)
Certificate hholder is an additional insured per form CG 2010 07 04 on the general liability policy and

automobile policy as required by written contract. Insurance coverage is primary and non-contributory to
any other insurance available to the certificate holder. The insurance evidenced on this certificate
includes a waiver of subrogation in favor of the certificate holder.

CERTIFICATE HOLDER CANCELLATION

(214)231-6160 SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE GANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

. R ACCORDANCE WITH THE POLICY PROVISIONS.
Builders FirstSource -~ Southeast

Group, LLC
Att.,: Legal Department
2001 Bryan Street, Ste., 1600

AUTHORIZED REPRESENTATIVE

Dallas 7 ™ 75201 . o -
Jeremy Stroud/JEANNE e =i
1
ACORD 25 (2010/05) © 1988-2010 ACORD CORPORATION. All rights reserved.,

INS025 (201005).01 The ACORD name and logo are registered marks of ACORD 000542
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N o
ACORD CERTIFICATE OF LIABILITY INSURANCE 10/17/5012

THIS CERTIFICATE IS ISSUED A8 A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLIGIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A GONTRAGT BETWEEN THE 1SSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUGER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder Is an ADDITIONAL INSURED, the pollcy(les) must be endorsed. If SUBROGATION I8 WAIVED, subject to
the terms and conditions of the policy, cortaln pollcles may regulre an endorsement. A statement on this certificate dass not confer rights to the
certificata holder In lisu of such endorsemeant(s).

PRODUGER SANE“T geremy Stroud
INDEPENDENT INSURANCE AS8SOCIATES o exy, (803)802-3156 | A% yop: (803 802-3158
227 Main 8t. Aoy, Jeremy@iiagsoc. com
INSURER(S) AFFOROING COVERAGE HALC #

Fort Mill 8C_ 29715 INSURER A :OWDOX B 32700
INSURED  wsurers Auto Ownexrg
Charleston Extexjors LLC wsugerc Northfield Insurance Co,
610 Black Oak Blvd, INSURER 0 4

INSURERE
Summerville 8C 29485-58039 INSURER E;_
COVERAGES CERTIFICATE NUMBER:CL1231600033 REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANGE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE.FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY GONTRACT OR OTHER DOCUMENT WITH RESPECT YO WHICH THIS
GERTIFICATE MAY BE JSSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOWN MAY HAVE REEN REDUCED BY PAID CLAIMS,

A TYPE OF INSURANGE g POLICY NUMBER ,m"g}gg)'ymm, | RN LIMITS
| GENERAL LIABILITY EACH OCOURRENGE $ 1,000,000
X | COMMERGIAL GENERAL LIABILITY fa136606 . . -EBEMJ.&LL.MMW NTED o |3 50,000
c GLAIMS.MADE OCCUR 03/26/2012103/36/2013 | yepy exp (Any one porson)__| § 10,000
| PERSONAL & ADV INJURY | § 1,000,000
- GENERAL AGGREGATE s 3,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUGTS - COMPIOP AGG | $ 3,000,000

pouer| 1% [ lros $
[ AUTOMOBILE LIABILITY CE'5M'§T'TE—'!9,&NGLE [ 1,000,000

a L. ANY AUTO BOOILY INJURY {Per person) | $ -

|| ALk Qumeo SGHEQULED 149-095465-00 3/14/2012 [3/14/2013 | BODILY INJURY (Per accidon) | §

X | ineo autos | X | Rorharee [FTOPERTy DRUAGE s

$

UMBRELLALIAB | | orcur EAGH OCGURRENCE $

EXGESS LIAR CLAIMS-MADE AGGREGATE 5

oeo || RETENTION S , $
gg;gé%iéﬁ%éﬁﬁ%mcmwa L 3610 63 36 . ' Z{ LJ ;foskf z%:iim logg. $ 1,000,000
B &’!&%ﬁ«%’:’b"ﬂ?ﬁﬁ xcLUDRD? ol e 03/26/12  103/236/2013| &) oispASE - EA EMPLOYEE § 1,000,000
oES A Tion o SPERATIONS below £ L. DISEASE « POLICY LIMIT | $ 1,000,000

DESCRIPTION OF OPERATIONS / LOGATIONS { VEHIGLES (Altach AGORD 104, Addiilonal Remarks Schedule, if more spece 16 requirad)
Certiflcate bholder is an additional insured per form C@ 2010 07 04 on the gemeral liability policy and

automobile policy as required by written contract. Ingurance coverage is primary and non-contributory to
any other insurance avallable to the certificate holder, The insurance evidenced on this certificate
includes a waiver of gsubrogation in favor of the certificate holder,

CERTIFICATE HOLDER CANCELLATION

(214)231-6160 SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANGELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN

ACCORDANCE WITH TH& POLICY ONS.
Puilders Firstdource - Houtheast CORDANCE WITH THE P PROVISIONS

Group, LLC

Att.: Legal Department AUTHORIZE( REPRESENTATIVE
2001 Bryan Street, Ste. 1600
ballas, TX 75201 st B}
Jeremy Stroud/TEANNE < .,:;»a...-‘_i%aﬁm__.__::x
I
ACORD 25 (2010/05) © 1988-2010 ACORU CORPORATION. All rights reserved.
TNSQ25 (201005) 01 The AGORD name and logo are registered marks of ACORD
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HOWELL, GIBSON AND HUGHES, P.A.

STEPHEN P. HUGHES ATTORNEYS AT LAW

PATRICK M. HIGGINS * Post Office Box 40 25 RUE DU BOIS

ROBERT W. ACHURCH III * ost Office Box LADY’S ISLAND

DAVID S. BLACK* Beaufort, South Carolina 29901-0040 BEAUFORT, SOUTH CAROLINA 29907
MARY BASS LOHR www.hghpa.com

THOMAS A, BENDLE, JR,
TELEPHONZE: 843 ~ 522-2400

FAX NUMBER: 843 ~ 522-2429

WILLIAM H, COX, Il WRITER’S DIRECT: 843-522-2422
NATHAN E. AKERS WRITER’S E-MAIL: wcox@hghpa.com
CATHERINE L. FLOEDER PARALEGAL’S E-MAIL: bgiles@hghpa.com

JAMES 8. GIBSON, JR. *
Of Counsel

*Certified Mediator

January 17, 2020

The Honorable Clifton Newman
P O Box 516
Kingstree, SC 29556

Re: Builders FirstSource-Southeast Group, LLC v. ECC Contracting LLC,
M| Windows and Doors, Inc., Hurley Services, LLC, and Charleton
Exteriors LLC

Civil Action No.: 2018-CP-08-02547
Dear Judge Newman: .

| am submitting this correspondence pursuant to your instruction that | was
permitted to provide a memorandum or additional comment with respect to my
positions at issue in Plaintiff's motion to reconsider.

You will recall that after filing this action, the Plaintiff moved to stay and
consolidate this matter with Case Number 2014-CP-08-02424 referred to by the
parties as the Damico litigation. As the Court is aware, this action involves
common questions of law and fact with that of the Damico litigation. Additionally,
the interest of justice and judicial economy will be served by a consolidation of
these actions. While your honor agreed that a consolidation is appropriate, you
determined that because the Damico litigation is on appeal this Court was
without jurisdiction to consolidate the actions. Therefore, the Court determined
that a stay was appropriate until such time that the Damico litigation is remanded
back to this Court’s jurisdiction because the cases will be consolidated.

Upon further reflection of all our motions, arguments and writings exchanged to
date in this matter, | believe that we have lost sight of the stay and consolidation.

The Order at issue finds that the Plaintiffs claims are subject to consolidation with
the Damico litigation and that this matter will remain stayed until further notice or
order. However, the Order at issue also grants summary judgment on some of
the claims of Plaintiff which has a direct impact upon the Damico litigation for
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which this Court has previously determined that it has no jurisdiction because of
the appeal.

| would respectfully submit that since the Court has determined that a
consolidation and stay are appropriate, there shall be no rulings affecting the
litigation upon appeal because the Court is without jurisdiction.

Yesterday, your honor indicated that you were not inclined to change your ruling,
however you felt that the Order needed additional language and requested that
Mr. Grimball submit a proposed Order including the same. However, should your
honor now determine that a consolidation and stay will not be granted, | would
note that our courts have found that refusing to grant a stay is not appropriate
when conclusion of the proceeding before the court could act as a bar to relief in
the related case. See Civil Action No.: #2001-CP-32-0711 Carolina Water Serv.,
Inc. v. Lexington Cty. Joint Mun. Water & Sewer Comm’n, 367 S.C. 141, 151 (Ct.
App. 2006); Talley v. John—Mansville Sales Corp., 285 S.C. 117, 118-19 n. 2
(1985).

With kindest regards, | am
Yours truly,

HOWELL, GIBSON & HUGHES, P.A.

s/Witt
William H. Cox, il

WHC/whc

000545

LPG2080dD8102#IASVO - SYA1d NOWINOD - AFT1IMHFL - Nd ¥l LL Ul 0202 - A3TId ATIVOINOHLOETH



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

Clifton B. Newman, Circuit Court Judge

Case No. 2014-CP-08-02424
Appellate Case No. 2020-000415

Builders FirstSource-Southeast Group, LLC..............oci, Appellant,
V.

Ml Windows and Doors, Inc.; ECC Contracting, LLC; Hurley Services, LLC; and
Charleston Exteriors, LLC......ocoiiiii Respondents.

CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Record on Appeal has been reviewed
and redacted (where necessary) and complies with the Supreme Court's Order of
August 13, 2007.

Via: Email

Clay Olson, Esq. (clay@harperwhitwell.com)
164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Charleston Exteriors, LLC

Via: Email

L. Dean Best, Esquire (Dean@besthoneycutt.com)
M. Shanter Chaparro (shanter@besthoneycutt.com)
Best Honeycutt, PA

Post Office Box 13466

Charleston, SC 29422

Via: Email

F. Heyward Grimball, Esquire (fhagrimball@richardsonplowden.com)

James H. Elliott, Jr., Esquire (jelliott@richardsonplowden.com)

Richardson, Plowden & Robinson, P.A.

235 Magrath Darby Boulevard, Suite 100

Mount Pleasant, SC 29464

Attorneys for ECC Contracting, LLC 000546




Beaufort, South Carolina
December 1, 2020

HOWELL, GIBSON & HUGHES, P.A.

Stephen P. Hughes/
Bar No: 2805

Mary Bass Lohr, Esquire

Bar No.: 16927

Catherine L. Floeder

Bar No.: 103741

William H. Cox, lll, Esquire

Bar No.: 101991

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Appellant Builders
FirstSource — Southeast Group, LLC
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

Clifton B. Newman, Circuit Court Judge

Case No. 2014-CP-08-02424
Appellate Case No. 2020-000415

Builders FirstSource-Southeast Group, LLC.........coooiiiiiiii, Appellant,
V.

MI Windows and Doors, Inc.; ECC Contracting, LLC; Hurley Services, LLC; and
Charleston Exteriors, LLC. ... Respondents.

CERTIFICATE OF COUNSEL

The undersigned certifies that this Record on Appeal contains all material
proposed to be included of any of the parties, and no other material.

Via: Email

Clay Olson, Esq. (clay@harperwhitwell.com)
164 Market Street, Suite 139

Charleston, SC 29401

Attorney for Charleston Exteriors, LLC

Via: Email

L. Dean Best, Esquire (Dean@besthoneycutt.com)
M. Shanter Chaparro (shanter@besthoneycutt.com)
Best Honeycutt, PA

Post Office Box 13466

Charleston, SC 29422

Via: Email

F. Heyward Grimball, Esquire (fhgrimball@richardsonplowden.com)
James H. Elliott, Jr., Esquire (jelliott@richardsonplowden.com)
Richardson, Plowden & Robinson, P.A.

235 Magrath Darby Boulevard, Suite 100

Mount Pleasant, SC 29464

Attorneys for ECC Contracting, LLC
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Beaufort, South Carolina
December 1, 2020

HOWELL, GIBSON & HUGHES, P.A.

Stephen P. Hughes
Bar No: 2805

Mary Bass Lohr, Esquire

Bar No.: 16927

Catherine L. Floeder

Bar No.: 103741

William H. Cox, lll, Esquire

Bar No.: 101991

Post Office Box 40

Beaufort, SC 29901-0040

(843) 522-2400

Attorney for Appellant Builders
FirstSource — Southeast Group, LLC
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