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ARGUMENTS

L The trial court erred as a matter of law in refusing to transfer venue to Florence

County following the dismissal of the Defendant Marion County School District.

The Appellants have made a compelling showing that the trial court’s denial of a change
of venue from Marion County to Florence County after the settlement of Marion County School
District was a clear error of law which warrants a reversal and remand for a new trial in Florence
County. The strength of the Appellants’ position is amply demonstrated by the Respondent’s
response. The Respondent barely addresses the merits of the trial court’s ruling in denying the
change of venue and focuses almost exclusively on a preservation defense. Notably, the
Respondent fails to even attempt to refute that Section 15-7-30, which is the general venue
statute on which the Appellants principally based their change of venue motion, was drastically
amended in 2005, and that the Respondent’s position on venue was based on the statutory
language that pre-dated the 2005 amendments. In effect, the Respondent makes no attempt to

support the venue ruling based on the existing law at the time this case was litigated.

A. The Appellants’ challenge to the denial of the change of venue to
Florence County is properly preserved for appellate review.

As an initial point, the Respondent asserts a preservation argument that has no merit. As our
appellate courts have stated, issue preservation "is not a 'gotcha' game aimed at embarrassing
attorneys or harming litigants." Atlantic Coast Builders & Contractors, LLC v. Lewis, 398 S.C.
323, 730 S.E.2d 282, 285 (2012). This Court has explained: “While it may be good practice for us
to reach the merits of an issue when error preservation is doubtful, we should follow our

longstanding precedent and resolve the issue on preservation grounds when it clearly is





unpreserved.” Id. (Emphasis added). "[W]here the question of issue preservation is subject to
multiple interpretations, any doubt should be resolved in favor of preservation." 730 S.E.2d at 287.
(Toal, C.J., concurring in result in part and dissenting in part). Additionally, “[e]rror preservation
rules do not require a party to use the exact name of a legal doctrine in order to preserve an issue for
appellate review. Instead, a litigant is only required to fairly raise the issue to the trial court, thereby
giving it an opportunity to rule on the issue.” State v. Brannon, 388 S.C. 498, 697 S.E.2d 593, 595-
96 (2010).

To fully gauge the error of the Respondent’s preservation position, it is necessary to view
the procedural history that culminated in the change of venue motion being made and decided. The
case was originally scheduled for trial to begin on September 9, 2024. At that point, there were
three Defendants, including McLeod Physician Associates II (“MPA 1I”’), Dr. Charles Trant, and the
Marion County School District. With the School District named as a party, the case was governed
by the South Carolina Tort Claims Act, and venue was proper in Marion County. See, S.C. Code
Ann. § 15-78-100(b). The School District remained a party through jury selection and, in fact,
participated in the selection process, even to the point of conferencing and sharing strikes with the
Appellants’ counsel. Unknown to the trial court and the Appellants’ counsel, however, a settlement
had already been struck between the Respondent and the School District, and there was a further
agreement to keep that settlement concealed until the jury could be empaneled. Of note, the
Respondent’s counsel later confessed that he had “an agreement to agree” with the School District,
but “there is no settlements [sic] until we impanel a jury because that is statutorily what begins the
trial, and that is what starts the train down the tracks in Marion County.” (R. 420). The trial court
even commented that “it seems to me like that [the settlement] had to have been done before the

jury selection process began.” (R. 419). Thus, the Respondent’s counsel was looking to use





deception to manipulate the venue to keep it in Marion County.

Immediately after the jury was selected (but not yet sworn) and before there was even an
opportunity for counsel to confirm, let alone discuss, a settlement, the Respondent’s counsel
announced to the trial court and the Appellants that “[w]e've actually got a settlement with the
Marion County School District.” (R. 410). The Appellants’ counsel then advised the trial court that
“we’ll be moving for a change of venue.” (R. 411). Demonstrating this was pre-planned, the
Respondent’s counsel quickly retorted: “The trial has started. .... The jury has been empaneled;
trial has started. This would be no different than a directed verdict granted. This train is rolling, and
the venue is here.” (R. 411). Unlike their counterparts, the Respondent’s counsel anticipated and
prepared for a change of venue motion to be made because they knew the impact that the absence of
the School District would have. This is the definition of gamesmanship and should not have been
condoned.

At that point, an oral motion to change venue was made. The trial court took a recess from
1:13 p.m. to 1:59 p.m. (R. 414). During that interval, the Appellants’ counsel were able to quickly
get a written Motion for Change of Venue prepared and filed by 1:57 p.m. (R. 118-119). In that
written motion, the Appellants first explained the dismissal of the School District and then asserted
that “venue is now only proper in Florence County.” (R. 188). The grounds were further stated as
follows:

Pursuant to S.C. Code § 15-7-30(C) a civil action tried pursuant to
this section against a resident individual defendant must be brought
and tried in the county in which the: (1) defendant resides at the time
the cause of action arose; or (2) the most substantial part of the
alleged act or omission giving rise to the cause of action occurred.

Dr. Trant is a citizen and resident of Florence County. Dr. Trant does
not own property or transact business in Marion County. At the time

the cause of action arose, Dr. Trant was a citizen and resident of
Florence County, and all of the alleged acts or omissions of Dr. Trant





giving rise to Plaintiff's alleged claims occurred in Florence County.

The right of a defendant to be tried in a county of his/her residence is

a substantial right.
(R. 118-119). Of note, the Appellants cited to the general venue statute, Section 15-7-30, as it
existed in 2024, and not the pre-2005 amendments version of Section 15-7-30 which is cited in Jeter
v. South Carolina Dept. of Transportation, 369 S.C. 433, 633 S.E.2d 143 (2006), on which the
Respondent relied then and continues to rely in error now.

Starting back at 1:59 p.m., the trial court heard some brief arguments from counsel on the
venue motion, but the court also stated “my inclination is to hear from the parties, give you some
time this afternoon to brief these legal issues and come back in the morning and let you know what
my decision is.” (R. 414). At that point, the trial had not yet been continued. As to venue, the
Appellants’ counsel argued that “Dr. Trant has the right, a substantial right now in the posture of
this case to be tried in the county of his residence. That’s Florence County.” (R. 424). While the
Respondent now tries to portray the venue arguments as based only on Section 15-7-100, that is not
accurate. Indeed, even the Respondent’s counsel first addressed Section 15-7-30; he just relied on
an obsolete version of the statute. (R. 421). The Appellants’ counsel, as noted above, relied on and
cited to the language of the current version of Section 15-7-30. Ultimately, the trial court recessed
for the day and allowed the parties to further brief the venue issue. (R. 426).

On that same date, at 7:24 p.m., the Appellants’ counsel filed their Memorandum of Law in
Support of Motion to Change Venue. (R. 122-125). That memorandum provided further analysis
and again cited to the current version of Section 15-7-30. The Appellants also cited extensively the
case of Chestnut v. Reid, 299 S.C. 305, 384 S.E.2d 713 (1989), in which the Supreme Court wrote,
using mandatory language, that “when a motion to change venue is brought pursuant to § 15-7-30

and the facts concerning the defendant’s residence are uncontradicted, the trial court must change





the venue to the county where the defendant resides.” 384 S.E.2d at 714. (Emphasis added). The
memorandum concludes that “Florence County is the correct venue for this action against Dr. Trant
and MPA 1I since Marion County School District is no longer a party.” (R. 123).

On the following day, September 10, 2024, the trial court acknowledged reviewing “the
filings that the attorneys made overnight.” (R. 430). The judge also heard additional oral argument,
but in no manner did he indicate that the oral argument superseded or waived any prior arguments
made, including the written arguments in the motion and memorandum. The Appellants’ counsel
reiterated that “Dr. Trant and MPA II contend that the venue is now proper in Florence County.”
(R. 432-433). There was additional argument, which supplemented the argument from the previous
day, regarding the alternative position for a change of venue based on Section 15-7-100. However,
the Appellants never waived their original and primary contention, which was legally correct, that
the trial court was mandated by Section 15-7-30 and the Chestnut decision to transfer venue to
Florence County. In actuality, the discussion of Section 15-7-100 was premature because, as
Chestnut requires, consideration of Section 15-7-100 should not have been adjudicated until after
the venue had been transferred to Florence County, to the extent there was an attempt to transfer
venue back to Marion County. See, Chestnut, 384 S.E.2d at 714 (“If the plaintiff then wishes to
change venue based on the convenience of witnesses and the promotion of justice, he may make
such motion to the trial judge in the county of the defendant’s residence’). The Appellants’ counsel
ended his argument by reiterating “the substantial right of both Dr. Trant and MPA to be tried in
Florence.” (R. 438).

Before the trial court ruled, he also directed that both sides submit proposed orders. (R.
440). Thus, for preservation purposes, the proposed orders should also be considered as additional

argument presented to the trial court prior to ruling. The Appellants submitted a proposed order





which cited Section 15-7-30 and reiterated that “the school district was no longer a party, and
therefore, venue was now proper only in Florence County where Trant resides, where the incident
of alleged malpractice occurred, and where MPA 1I has its principal place of business.” (R. 1482).
The Appellants cited the existing language of Section 15-7-30 and the Chestnut decision. The
proposed order also advised the trial court that, as Chestnut directs, the factors of Section 15-7-100
“[are] not the proper inquiry of the court at this juncture of the case” and that “[t]he court’s decision
is controlled by the Chestnut decision.” (R. 1484). The proposed order further discussed the Jeter
decision and explained: “The presence of SCDOT as a governmental defendant in Jefer made
venue proper in Union County. That situation no longer exists in this case. The school district is no
longer a party. The Jeter decision does not prevent a change of venue under § 15-7-30.” (R. 1484).

All of those points of law recited in the proposed order are correct. Contrary to the
suggestion made by the Respondent in her attempt to maintain the verdict received in Marion
County, the Appellants never abandoned or wavered from their primary reliance on the specific
language of the current version of Section 15-7-30 and the impact of the Chestnut decision,
including the language that “[a] civil action tried pursuant to this section against a resident
individual defendant must be brought and tried in the court in which the (1) defendant resides at the
time the cause of action arose.” S.C. Code Ann. § 15-7-30(C). (Emphasis added). Also, the
Appellants correctly argued that Jefer is not controlling authority. Thus, to the extent that the
Respondent argues that the Appellants made one argument at trial and another on appeal, that
contention is not borne out, as the aforementioned procedural history fully demonstrates. Clearly,
the Appellants cited the correct statute and the correct case law in arguing that they were entitled to
a change of venue to Florence County.

Frankly, the rules of preservation are not so onerous (nor should they be) as to preclude a





litigant from providing an additional citation to a case, statute, or rule, if needed, or to provide a
clearer explanation on appeal for an argument clearly raised in and considered by the trial court. In
essence, the Respondent is asking this Court to affirm a clearly erroneous decision that implicates
substantial rights, as identified by the Supreme Court, because the Appellants on appeal pointed out
what should have been obvious to the trial court -- that Jefer was decided under an obsolete statute
and was not controlling authority. Indeed, while the Respondent insists that no one told the trial
court that “Jeter was no longer good law,” the Jeter decision provides that very admonition: “[t]he
2005 amendments to 15-7-30 are not applicable to this case.” 633 S.E. 2d at 147, n.7.

In short, providing a clearer explanation on appeal does not render the Appellants’
arguments as being unpreserved, nor should it. That, quite frankly, would be the epitome of using
preservation rules for a “gotcha game,” and that would be particularly true in the case at bar given
its procedural history where the venue issue was sprung at the last minute into the case because the
Respondent concealed from the trial court and the Appellants that she had settled with the School
District, which was the impetus for the venue motion to arise in the first place. The Appellants were
then forced to move swiftly in preparing and presenting a change of venue motion, which, to
reiterate, raised the correct law and made the correct arguments. The trial court, nonetheless, chose
to follow the lead of the Respondent, who deliberately or perhaps inadvertently, argued obsolete law
that convinced the trial court to deny the change of venue. Respectfully, based upon the existing
preservation rules and fundamental fairness which is the hallmark of due process, the Court should

find that the venue grounds on appeal are preserved for appellate review.





B. The Respondent cannot prevail on the merits of the venue issue.

As noted above, the Respondent places all her proverbial eggs in the preservation basket.
She barely addresses the merits of the venue question assuming this Court finds, as it should, that
the issue on appeal to be preserved. The Respondent baldly claims that “Judge DeBerry was correct
on the merits and in basing his decision on Jeter.” See, Respondent’s Brief, p. 9. Frankly, that is
untenable.

What should stand out to this Court is that the Respondent’s argument on the venue ruling is
based solely on facts rather than law. The Respondent even concedes this where, after discussing
the procedural history of Jeter, she states, “[t]he similarities between the facts here and those in
Jeter are striking.” See, Respondent’s Brief, p. 10. As already explained in MPA II’s opening brief,
the factual “similarities” are deceiving and not accurate. But what is really remarkable, and also
quite telling, is that the Respondent never addresses how the venue issue should have been
adjudicated under Section 15-7-30 as it existed in 2024, rather than how it existed in Jefer, which
pre-dated the 2005 amendments that overhauled the venue laws as part of comprehensive tort
reform.

To that point, the Appellants have explained what should have been clear about Jefer — that
the general venue statute, Section 15-7-30, was entirely re-written in 2005. Whereas pre-2005 cases
like Jeter relied on the “at the commencement of the action” language that appears twice in the old
version of Section 15-7-30, that critical language was not retained when Section 15-7-30 was re-
written in 2005. As a result, since 2005, venue is not “locked-in” at the time of commencement of
the action. Instead, the General Assembly adopted language showing that proper venue must exist
throughout the progress of the litigation including up through trial. Specifically, in Section 15-7-

30(B), the General Assembly provides that “the action must be tried in the county where it properly





may be brought and tried against the defendant according to the provisions of this section.” S.C.
Code Ann. § 15-7-30(B). Additionally, Section 15-7-30(B) states: “If there is more than one
defendant, the action may be tried in any county where the action properly may be maintained
against one of the defendants pursuant to this section.” Id. (Emphasis added). Thus, in Section 15-
7-30(B), using the conjunctive “and,” the General Assembly requires proper venue both when the
case is “brought and tried.” See, S.C. Code Ann. § 15-7-30(B). The same is true in both Section
15-7-30(C) and Section 15-7-30(E), where the General Assembly requires proper venue both when
the case is “brought and tried.” See, S.C. Code Ann. § 15-7-30(C) and (E). Accordingly, under the
general venue statute as applicable in this case as opposed to in Jeter, venue must be proper when
the case is brought and when it is tried.

The Respondent, however, deliberately chooses not to engage on this issue. She refuses to
address the law. Of course, the reason for that should be rather obvious — she loses on the law.
Section 15-7-30, as it existed in 2024, as well as the Chestnut decision demonstrate that the trial
court committed a clear error of law in refusing to transfer venue to Florence County.!

As mentioned, the Respondent clings to her argument that Jeter is factually the same as
the case at bar, and even that is incorrect. To recap, Jeter is readily distinguishable given the
facts and procedural history of this case. In Jeter, the plaintiffs properly brought the action in

Union County against the South Carolina Department of Transportation (“SCDOT”). Because

! Strangely, the Respondent questions the utility of Chestnut as precedent because

Jeter was decided seventeen years after Chestnut. But the Jeter decision not only cites favorably
to Chestnut, but it certainly did not overrule it. Chestnut remains “good law” for the overarching
principle that “[t]he right of a defendant to have a case tried against him in the county in which
he resides is a substantial right” and that “when a motion to change venue is brought pursuant to
§ 15-7-30 and the facts concerning the defendant’s residence are uncontradicted, the trial court
must change the venue to the county where the defendant resides.” Chestnut, 384 S.E.2d at 714.
Chestnut also remains “good law” for its application of a de novo standard of review because the
issue presented by a change of venue under Section 15-7-30 is a question of law. Id.





that case was governed by the Tort Claims Act, the venue was proper under Section 15-78-
100(b) in Union County where the motor vehicle accident occurred. The at-fault driver, who
was a resident of Fairfield County, was not originally sued by the plaintiffs, and hence, contrary
to the Respondent’s representation, she was not a “defendant” who had any right to be sued in
the county of her residence. In actuality, SCDOT named the driver in a third-party complaint on
the premise that she was a necessary party for purposes of apportionment of fault pursuant to
Section 15-78-100(c). The at-fault driver made a motion to transfer venue to her county of
residence (Fairfield County), which was granted by the trial court. The Supreme Court reversed
that decision and held that venue in Union County was proper, which was correct under Section
15-78-100(c).

Critically, unlike in the present case, Jeter did not involve the dismissal of a party-
defendant prior to trial. As indicated, the at-fault driver was neither a defendant (she was a third-
party defendant) nor had she been dismissed before trial. Thus, in addition to interpreting a
since-amended general venue statute, the Supreme Court in Jeter addressed a very different
factual and procedural case from that presented here. The Respondent’s continued reliance on
Jeter, therefore, is misplaced for two reasons: first, Jeter is based on an obsolete version of
Section 15-7-30, and second, Jeter is factually and procedurally different from the case at bar.

For each of these reasons, the trial court committed a prejudicial and reversible error of
law in denying the Appellants their substantial right to be tried in Florence County. On that basis

alone, the Appellants are entitled as a matter of law to a new trial in Florence County.
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I1. The trial court erred in failing to reduce the total judgment of $30 million to $1.2
million total against both Appellants in accordance with the South Carolina
Solicitation of Charitable Funds Act.

The Appellants argue that the total judgment of $30 million actual damages should be
reduced to $1.2 million in accordance with the South Carolina Solicitation of Charitable Funds
Act. The Appellants rely on the legislative history of the Charitable Funds Act to show that the
General Assembly did not adopt the “occurrence” language and definition from the Tort Claims
Act and incorporate it into the Charitable Funds Act. The trial court, however, never addressed
this issue other than stating in a conclusory footnote that it “disagreed” with the argument
without providing any analysis of the issue. (R. 14).

In her response brief, the Respondent does not fare better. Rather than addressing the
issue head-on, the Respondent also opts for a conclusory footnote to discount without any
credible analysis the argument that, if the General Assembly intended to adopt the “occurrence”
language and definition from the Tort Claims Act in Act No. 336 of 2000, that would have been
more than a “technical change” as reflected in the title to the Act. Remarkably, the Respondent
discounts this argument by only stating that the General Assembly is presumed to know the law.
The Respondent then points to the Supreme Court’s decision in Chastain v. AnMed Health
Foundation, 388 S.C. 170, 694 S.E.2d 541 (2010), but that 2010 decision did not exist in 2000,
and there can be no presumption that the General Assembly was omniscient and knew of a case
ten years into the future. In short, the Respondent, like the trial court, dodges this issue because
she cannot square the claimed adoption of the “occurrence” framework into the Charitable Funds
Act with the characterization of merely a “technical change.”

The reality is what the Appellants have posited. The General Assembly did adopt a

“technical change” in 2000 by substituting what had been a specific sum of $250,000 (with no
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“occurrence” language) with another specific sum, which would be the monetary caps in the Tort
Claims Act, namely caps of $300,000 for non-physician torts and $1.2 million for physician-
torts. In effect, the charitable monetary caps would change as the monetary caps in the Tort
Claims Act changed. Notably, there is no legislative intent expressed to adopt any “per
occurrence” scheme where the charitable organizations and their employees would be subject to
essentially unlimited liability, such as the $30 million verdict at issue in this case. That would
not constitute a “technical change” as defined by the Supreme Court. See, Robertson v. State,
276 S.C. 356, 276 S.E.2d 770, 770 (1981) (observing that “[t]he term technical is defined as
‘immaterial, not affecting substantial rights, without substance’”).

Rather than address head-on this issue of only a “technical change” being intended, the
Respondent instead opts for a discussion that Act No. 336 is not in derogation of the common
law because, as she claims, the common law doctrine of charitable immunity had been abrogated
in 1981 in the case of Fitzer v. Greater Greenville South Carolina YMCA, 277 S.C. 1,282 S.E.2d
230 (1981). Her argument, however, is flawed. As she concedes, the Fitzer case was followed
by the reinstatement of partial charitable immunity by the General Assembly with the passage of
the predecessor to the Charitable Funds Act. The Act reinstated charitable immunity for claims
exceeding the express monetary cap on liability. Thus, South Carolina adopted what our
Supreme Court has called a “charitable immunity statutory cap.” Chastain, 694 S.E.2d at 543,
n.2.

Accordingly, the enactment of the Charitable Funds Act (and its predecessor) should be
treated as an abrogation of the common law. For that reason, Act No. 336 is subject to strict
construction. Under the rule of strict construction, “a statute restricting the common law will not

be extended beyond the clear intent of the legislature.” Eades v. Palmetto Cardiovascular and
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Thoracic, P.A., 422 S.C. 196, 810 S.E.2d 848, 850 (2018). (Emphasis added). Moreover,
“[w]ords in a statute must be given their plain and ordinary meaning without resorting to subtle
or forced construction to limit or expand the statute's application.” Epstein v. Coastal Timber
Co., Inc., 393 S.C. 276, 711 S.E.2d 912, 917 (2011). The Respondent argues that the “plain
language” of Section 33-56-180(A) adopts a “per occurrence” monetary cap. That position is
untenable. The strict construction of Section 33-56-180(A) shows that the statute does not
mention the word “occurrence” or define the word “occurrence” or otherwise state that a plaintiff
may be able to recover a separate cap on monetary relief for each separate “occurrence.” Most
importantly, the Respondent’s “plain language” construction ignores the legislative intent, as
expressed in the title of Act No. 336, that the change in the charitable immunity statutory cap
was intended only to be a “technical” or immaterial change.

In sum, the amendment to Section 33-56-180(A) referring to “an amount not exceeding
the limitations on liability imposed in the South Carolina Tort Claims Act in Chapter 78 of Title
15” in place of a specific monetary amount should not be interpreted to allow for a separate
amount of monetary recovery for each separate “occurrence” as defined in the Tort Claims Act
but not in the Charitable Funds Act. There was no legislative intent — and certainly no explicit
and clearly expressed intent as required where the statute is in derogation of the common law —

to adopt any “per occurrence” monetary scheme.

III. The trial court erred in failing to correctly interpret and apply the statutory
definition of "occurrence' and in failing to reduce the verdict for the Respondent to
$1.2 million based on the monetary caps set forth in S.C. Code Ann. § 15-78-
120(a)(3).
Alternatively, the Appellant MPA II contends that even if the General Assembly intended

in 2000 to adopt a “per occurrence” limit on liability as a “technical change” to the Solicitation
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of Charitable Funds Act (which seems highly unlikely), the evidence in this case does not
support the finding of two separate “occurrences,” and accordingly, the judgment against MPA 11
should have been reduced to $1.2 million on that basis.

The trial court determined that the jury found two “occurrences” as defined by the Tort
Claims Act by concluding that the expert testimony of Dr. Anthony Chang supported a finding of
what the trial court calls “two separate and distinct failures” meaning “two deviations from the
standard of care.” (R. 21). To that point, the Respondent argues that Dr. Chang’s testimony
supported a finding that “Dr. Trant breached the standard of care in two distinct ways — for
failing to perform a cardiac workup on Taylor and in clearing her to return to sports.” See,
Respondent’s Brief, p. 20. She then proceeds to baldly assert that “Dr. Chang indisputably
testified to two separate acts of negligence.” See, Respondent’s Brief, p. 21. Not surprisingly,
no cite to the testimony is made as to this last assertion. In its opening brief, the Appellant MPA
IT pointed out that while Dr. Chang did offer testimony that there was a “deviation of the
standard of care” by Dr. Trant for “him not to perform those tests” and for him “to send her right
back without any of those tests” (R. 772), Dr. Chang never opined that those deviations were
“separate and distinct” or “independent and separate” (using the test from Boiter v. South
Carolina Department of Transportation, 393 S.C. 123, 712 S.E.2d 401 (2011)). Critically, the
Respondent does not even attempt to refute this critical point by any citation to Dr. Chang’s
testimony that meets the Boiter test. This is significant because the totality of Dr. Chang’s
testimony indicates that the failure to perform a proper workup including testing actually
resulted in Dr. Trant signing the sports clearance form for Taylor. In other words, the
“deviations of the standard of care” were closely intertwined or connected and, in effect, part of

the same unfolding sequence of events. There were not "independent and separate acts of
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negligence" as is required under the test explained in Boiter for a finding of multiple
occurrences. Thus, the Respondent has not carried her evidentiary burden of proving two
occurrences, and for that reason, the trial court erred in not reducing the verdict to a single cap of
$1.2 million.

Additionally, upon concluding that the jury found “two deviations from the standard of
care,” the trial court was required to examine whether those breaches gave rise to or proximately
caused a different “unfolding sequence of events.” Importantly, as the Supreme Court has held, the
number of "occurrences" is not determined by the number of acts of negligence (or in this case
the number of breaches of the standard of care). Boiter, 712 S.E.2d at 406 (“we do not adopt a
bright-line test based on the existence of multiple acts of negligence”). Thus, if those breaches
each give rise to a new “sequence of events” so as not to be “unfolding” or “evolving” from past
events, only then is there a new and separate “occurrence.” However, if those breaches gave rise to
the same “unfolding sequence of events,” then there was a single occurrence. The Respondent
simply disregards this argument and certainly provides no evidence to support a finding of two
different “unfolding sequences of events.”

As the Appellant MPA 11 has shown, one deviation actually caused the next. In other
words, as Dr. Chang’s testimony indicates, it was Dr. Trant’s alleged failure to conduct a proper
cardiac workup that resulted in his signing the sports clearance form. They were not separate
and distinct deviations unrelated to one another. The Respondent’s silence on this point further
shows that the Respondent has not carried her evidentiary burden of proving two occurrences,
and for that additional reason, the trial court erred in not reducing the verdict to a single cap of

$1.2 million.
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Finally, it should be noted that the Respondent relies on this Court’s unpublished decision in
Wood v. Horry County School District, Op. No. 2023-UP-244 (S.C. Ct. App. 2023). However, that
decision is unpublished and therefore cannot be treated as precedent. See, Rule 268(d)(2),
SCACR (“[m]emorandum opinions and unpublished orders have no precedential value and
should not be cited except in proceedings in which they are directly involved”). The Respondent
then attempts to bolster the unpublished decision in Wood by pointing out that the Supreme
Court granted and then denied a writ of certiorari as improvidently granted. However, the denial
of a writ of certiorari does not in any way reflect or imply any view on the merits of a decision.
See, State v. Rucker, 321 S.C. 552, 471 S.E.2d 145, 145 (1996) (“[t]he denial of a petition for a
writ of certiorari to the Court of Appeals does not dismiss or decide the underlying appeal; it
simply determines that, as a matter of discretion, [the Supreme] Court does not desire to review
the decision of the Court of Appeals”). See also, United States v. Carver, 260 U.S. 482, 490
(1923) (“[t]he denial of a writ of certiorari imports no expression of opinion upon the merits of
the case, as the bar has been told many times”); House v. Mayo, 324 U.S. 42, 48 (1945) (“as we
have often said, a denial of certiorari by this Court imports no expression of opinion upon the
merits of a case”), overruled on other grounds by Hohn v. United States, 524 U.S. 236 (1998);
Hughes Tool Co. v. Trans World Airlines, Inc., 409 U.S. 363, 365, n.1 (1973) (reiterating “the
well-settled view that denial of certiorari imparts no implication or inference concerning the
Court’s view of the merits”); Teague v. Lane, 489 U.S. 288, 296 (1989) (“[a]s we have often
stated, the denial of a writ of certiorari imports no expression of opinion upon the merits of the
case. The variety of considerations that underlie denials of the writ counsels against according

denials of certiorari any precedential value”).
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Additionally, the Respondent attempts to cite two federal cases and their varied
approaches in adjudicating an “occurrence” issue. However, our appellate courts have held that
they are not bound to follow a federal court’s interpretation of South Carolina law. See, Hooper
v. Ebenezer Senior Services & Rehabilitation Center, 377 S.C. 217, 659 S.E.2d 213, 233 (Ct.
App. 2008). See also, Santee River Cypress Lumber Co. v. Query, 168 S.C. 112, 167 S.E. 22, 24
(1932) (“[w]e are not bound by the construction placed upon [a state] statute by any federal
court”).

In sum, as Boiter instructs, the trial court should have ruled as a matter of law that the same
“unfolding sequence of events” proximately flowed from the two “deviations of the standard of
care” committed by the same physician-employee, Dr. Trant, working for the same charitable entity,
MPA 1II. There were not two separate and independent “sequences of events” resulting in the
decedent’s death. The Appellant MPA II submits that the trial court should only have found a
“single occurrence” and, accordingly, the verdict should have been reduced to a single aggregate

cap of $1.2 million in accordance with the mandate of Section 15-78-120(a)(3).

IV.  The trial court erred in making an award of “offer of judgment interest” which is in

contravention of the legislative intent as expressed in 2005 Act Number 32.

The Respondent argues that the trial court properly awarded $380,843.84 in offer of
judgment interest despite that being in contravention of the legislative intent explicitly stated in
Section 18 of 2005 Act No. 32. Like her approach with other issues, the Respondent takes a
superficial approach to statutory construction and argues merely that the Court should disregard
the General Assembly’s explicit statement of its intent.

The Respondent acknowledges that Section 18 reads: “The provisions of this act do not

affect any right, privilege, or provision of the South Carolina Tort Claims Act contained in
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Chapter 78, Title 15 of the 1976 Code or the South Carolina Solicitation of Charitable Funds Act
as contained in Chapter 56 of Title 33.” She, nonetheless, points out that Section 18 does not
explicitly reference “offer of judgment interest” and, more importantly, was never codified as
part of the Charitable Funds Act. The Respondent observes that Section 18 was codified as
part of the Tort Claims Act. See, S.C. Code Ann. § 15-78-220. She further notes that
Section 18 was codified as part of South Carolina Noneconomic Damage Awards Act of
2005. See, S.C. Code Ann. § 15-32-240. But, Section 18 was not codified as part of the
Charitable Funds Act.

In effect, the Respondent argues that an obvious codification error by the Code
Commissioner should be dispositive of the issue presented. She insists that the absence of
the limitation language in the Charitable Funds Act or even in Section 15-35-400 makes the
clear and unequivocal language in Section 18 vanish into thin air simply because the Code
Commissioner did not do its job. Explicit legislative intent, however, should not be
discounted so cavalierly.

In reality, the language of the actual enactment by the General Assembly should
trump the codification as performed by the Code Commissioner. Indeed, the Code
Commissioner is powerless to alter or disregard the actual language that the General
Assembly used in its enactments. See, S.C. Code Ann. § 2-13-60 (setting forth the authority
of the Code Commissioner in codifying statutes); State v. Huntley, 349 S.C. 1, 562 S.E.2d
472, 473 (2002) (addressing the Code Commissioner’s limited authority). In codifying
Section 18, the Code Commissioner included the limiting language from Section 18
verbatim in the Tort Claims Act by codifying Section 15-78-220 but inexplicably did not do

the same with the Charitable Funds Act. Yet, as indicated, that obvious error in codification
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does not mitigate or alter the express language of Section 18, which the General Assembly
clearly intended to apply as well to cases brought pursuant to the Charitable Funds Act.

In sum, the Respondent’s reliance on that codification error or oversight should not
be deemed determinative of the legislative intent. That intent is clear from Section 18 and
should apply to Charitable Funds Act cases, just as it applies to Tort Claims Act cases.
Quite simply, the offer of judgment interest provision in Act No. 32 is not applicable in this
case, and therefore, the trial court erred in making an award of offer of judgment interest against

a charitable entity. The award of $380,843.84 in interest should be reversed.
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CONCLUSION

Based on the foregoing discussion and analysis, the Appellant McLeod Physician
Associates II respectfully renews its request that the Court reverse the Order Denying
Defendants’ Motion for Change of Venue issued by Circuit Court Judge H. Steven DeBerry, IV
filed September 19, 2024, and remand this action for a new trial in the Florence County Court of
Common Pleas. Additionally, the Appellant MPA II renews its request that the Court reverse the
Orders of Circuit Court Judge R. Ferrell Cothran and the Form Order denying a subsequent
motion for reconsideration on the grounds discussed herein. The Court is asked to remand for
entry of a JNOV in favor of the Appellants, or in the alternative, that the judgment be reduced to
a single cap of $1.2 million. Further, the Court is requested to reverse the award of offer of
judgment interest.
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II.

I1I.

IV.

STATEMENT OF ISSUES ON APPEAL

Did the trial court err as a matter of law in refusing to transfer venue to
Florence County following the dismissal of the Defendant Marion County
School District?

Did the trial court err in failing to reduce the total judgment of $30 million
to $1.2 million total against both Appellants in accordance with the South
Carolina Solicitation of Charitable Funds Act?

Did the trial court err in failing to correctly interpret and apply the
statutory definition of "occurrence" and in failing to reduce the verdict for
the Respondent to $1.2 million based on the monetary caps set forth in
S.C. Code Ann. § 15-78-120(a)(3)?

Did the trial court err in denying the Appellants’ motions for directed
verdict and JNOV motion on the issue of proximate cause?

Did the trial court err in making an award of “offer of judgment interest”
which is in contravention of the legislative intent as expressed in 2005 Act
Number 32?





STATEMENT OF THE CASE

This is a medical malpractice case. The Respondent Demetrice Utley, individually and as
the Personal Representative of the Estate of Taylor Danielle Price, commenced this action on
July 13, 2022. The named Defendants included the Appellant McLeod Physician Associates II
(“MPA 1I”), the Appellant Charles A. Trant, M.D., and the Marion County School District
(“School District”).  While initially brought as a survival and wrongful death action, the
Respondent proceeded to trial solely on the wrongful death claim. (R. 885). The parties agreed
that MPA I qualified as a “charitable organization” pursuant to Section 33-56-170 of the
Solicitation of Charitable Funds Act and that its employee, Dr. Trant, qualified as an employee
of a “charitable organization.” (R. 878-879).

The action was initially brought in Marion County with the venue established by the fact
that the School District was sued, and venue under the South Carolina Tort Claims Act was
properly in Marion County. The case was called for a day-certain trial on September 9, 2024,
before Circuit Court Judge H. Steven DeBerry, IV. At the call of the case, all three Defendants
ostensibly remained as parties. Immediately after jury selection occurred but before the jury was
sworn, the Respondent’s counsel announced for the first time to the trial court and to the
Appellants’ counsel that the Respondent had settled with the School District. (R. 410). Based
on that representation, the Appellants immediately made an oral motion, followed by a written
motion, for the change of venue to Florence County on the basis that venue was no longer proper
in Marion County. (R. 118-119, 411). The Appellants asserted, and it was not disputed, that the
Appellant Trant was a resident of Florence County when the cause of action accrued, the

Appellant MPA 1I had its principal place of business in Florence County, and the alleged





malpractice occurred in Florence County. (R. 118-119). After taking some time to reflect on the
unusual posture created by the clandestine settlement between the Respondent and the School
District, the trial court dismissed the jury and continued the trial to another term of court. (R.
431-432). The trial court expressly found that “[i]t was obvious to the court and not disputed by
plaintiff or the school district that the settlement agreement between them was reached before
jury selection began.” (R. 5).

Judge DeBerry also heard arguments on the Appellants’ motion to change venue. He
ultimately issued an order filed September 19, 2024, denying the change of venue to Florence
County. (R. 4-13). The court determined that venue in Marion County was proper at the
commencement of the action, and as a result, venue could not be changed pursuant to Section 15-
7-30, and as a result, the Appellants were not entitled to be tried in the county of Dr. Trant’s
residence or where MPA I has its principal place of business. (R. 5-6).

Subsequently, the case was called to trial in Marion County on November 4, 2024, with
Circuit Court Judge R. Ferrell Cothran presiding. After several days of testimony, the case was
submitted to the jury which returned a verdict of $30 million in actual damages against both
Appellants. (R. 226-227). With the verdict form, the jury found there was “more than one
occurrence” and that Dr. Trant had acted with gross negligence. (R. 227). During the trial, the
trial court heard and denied the Appellants’ motions for directed verdict on several issues
including the question as to the number of “occurrences.”

On November 15, 2024, the respondent filed a Post-Trial Motion for Confirmation of
Two Occurrences. (R. 174-177). The Respondent also filed a Motion for Award of Offer of

Judgment Interest. (R. 181-187). On November 18, 2024, the Appellants filed their Motion for





JNOV or, in the Alternative, for a New Trial Absolute or, in the Alternative, for Reduction of the
Verdicts. (R. 196-225). The Appellants raised numerous grounds for relief from the verdict.
On November 25, 2024, the trial court held a hearing on the parties’ post-trial motions.

(R. 1377-1480). Thereafter, on February 3, 2025, Judge Cothran issued an Order on Post-Trial
Motions, which ruled as follows:

(1) Defendants’ Motion for JNOV is denied; (2) Defendants’

Motion for New Trial Absolute is denied; (3) Defendants’ Motion

for Set-Off is denied as moot based on the agreement of the

parties; (4) Defendants’” Motion for Reduction of the Total

Judgment is Granted in Part and Denied in Part; (5) Plaintiff’s

Motion for Confirmation of Two Occurrences is denied as moot in

light of the Court’s decisions on Defendants’ post-trial motions;

and (6) Plaintiff’s Motion for Award of Offer of Judgment Interest

is granted in part and denied in part.
(R. 36). The trial court confirmed that the $130,000 court-approved settlement with Marion
County School District should be applied as a set-off from the jury’s verdict, thereby reducing
the $30,000,000.00 jury verdict to $29,870,000.00, after applying the set-off. Moreover, the trial
court determined that the jury found two “occurrences,” and applying the limitation on monetary
liability pursuant to Section 33-56-180 of the Solicitation of Charitable Funds Act, the court
entered an amended judgment against the Appellant MPA 11 for $2.4 million (representing two
“caps” of $1.2 million each) and $380,843.84 in offer of judgment interest. (R. 37). The trial
court also entered an amended judgment against the Appellant Trant for $27,470,000. (R. 37).

The Appellants thereafter filed a motion for reconsideration pursuant to Rule 59(e),

SCRCP. (R. 312-315). That motion was summarily denied by Order Denying Motion to Alter
or Amend filed on March 3, 2025. (R. 63-64).

The Appellants then filed a timely appeal to this Court on March 5, 2025.





STATEMENT OF FACTS

In accordance with Rule 208(6), SCACR, the Appellant MPA II hereby adopts and
incorporates herein the ”Factual Background” as contained on pages 6 through 10 of the Opening

Appellant’s Brief filed by the Appellant Trant.





STANDARD OF REVIEW

The standard of review for the denial of change of venue is de novo and not an abuse of
discretion standard. As the Supreme Court has held, “when the motion to change venue is based
on the ground that a particular county is the residence of the defendant, then a question of law is
presented, rather than a matter of discretion.” Chestnut v. Reid, 299 S.C. 305, 384 S.E.2d 713,
714 (1989). Thus, the Supreme Court concluded that “when a motion to change venue is brought
pursuant to § 15-7-30 and the facts concerning the defendant’s residence are uncontradicted, the
trial court must change the venue to the county where the defendant resides.” /d.

The standard of review for questions of law is de novo. The appellate court "may reverse
where the decision is affected by any error of law." Murphy v. Owens Corning, 393 S.C. 77, 710
S.E.2d 454, 457 (Ct. App. 2011). The appellate courts are "free to decide matters of law with no
particular deference to the fact finder." /d.

"In an action at law, on appeal of a case tried by a jury, [appellate courts] may only
correct errors of law. The factual findings of the jury will not be disturbed unless no evidence
reasonably supports the jury's findings." Austin v. Stokes-Craven Holding Corp., 387 S.C. 22,

691 S.E.2d 135, 142 (2010).





ARGUMENTS

L The trial court erred as a matter of law in refusing to transfer venue to Florence

County following the dismissal of the Defendant Marion County School District.

When this action was initially filed, the Respondent sued the Appellants as well as the
Marion County School District. At that point, this action was necessarily brought pursuant to the
South Carolina Tort Claims Act given the claims against the School District, and as a result,
venue was proper in Marion County as the Tort Claims Act dictates. Section 15-78-100(b)
provides that the venue lies “in the county in which the act or omission occurred.” S.C. Code
Ann. § 15-78-100(b). For the allegations asserted against the School District, which occurred in
Marion County, venue properly was in Marion County. However, once the School District was
dismissed on September 9, 2024, there no longer was any basis for venue to remain in Marion
County. Nonetheless, the trial court denied the Appellants’ motion to change venue to Florence
County, despite the fact that venue properly was in Florence County where the Appellant Trant
was a resident when the cause of action accrued, the Appellant MPA II had its principal place of
business, and the alleged malpractice occurred. The denial of the change of venue was a clear
error of law and warrants a reversal and remand for a new trial in Florence County.!

There should be no dispute that proper venue for the Appellants MPA Il and Trant is
governed by Section 15-7-30, which is the general venue statute. The Appellants MPA II and
Trant are not governmental actors, and as a result, the Tort Claims Act has no applicability to

this case and no longer controlled venue after the dismissal of the School District. As for the

! As discussed above, the standard of review for the denial of change of venue is de

novo and not an abuse of discretion standard. See, Chestnut v. Reid, 299 S.C. 305, 384 S.E.2d
713,714 (1989).





Appellant Trant, who qualifies as a “resident individual defendant,” Section 15-7-30(C)
provides:
A civil action tried pursuant to this section against a resident

individual defendant must be brought and tried in the county in
which the:

(1) defendant resides at the time the cause of action arose; or

(2) most substantial part of the alleged act or omission giving
rise to the cause of action occurred.

S.C. Code Ann. § 15-7-30(C). Clearly, venue for Dr. Trant properly lies in Florence County
where he was a resident when the cause of action arose and where the office visit with Taylor
Price and the alleged malpractice occurred. As for the Appellant MPA II, which qualifies as a
non-profit domestic corporation, Section 15-7-30(E) provides:

A civil action tried pursuant to this section against a domestic

corporation, domestic limited partnership, domestic limited

liability company, or domestic limited liability partnership, must
be brought and tried in the county in which the:

(1) corporation, limited partnership, limited liability company,
or limited liability partnership has its principal place of
business at the time the cause of action arose; or

(2) most substantial part of the alleged act or omission giving
rise to the cause of action occurred.

S.C. Code Ann. § 15-7-30(E). MPA II has its principal place of business in Florence County,
and again, the alleged malpractice occurred in Florence County.

In denying the Appellants’ motion to change venue to Florence County, the trial court
erred in relying on the Supreme Court’s decision in Jeter v. South Carolina Dept. of
Transportation, 369 S.C. 433, 633 S.E.2d 143 (2006). Although Jefer has not been overruled
per se by the Supreme Court, the decision is outdated and should definitely not be considered

binding authority as to the application of Section 15-7-30. Importantly, Jeter, while decided in





2006, did not interpret the venue statutes adopted as part of the 2005 tort reform at which time
the venue statutes were entirely re-written and were of particular focus during the General
Assembly’s debate. In Jefer, the Supreme Court even acknowledged that “[t]he 2005
amendments to 15-7-30 are not applicable in this case.” 633 S.E.2d at 147, n.7. That is critical
to understanding the error made by the trial court in the present case.
Prior to the 2005 amendments, Section 15-7-30 then provided:

In all other cases the action shall be tried in the county in which the

defendant resides at the time of the commencement of the action.

If there be more than one defendant then the action may be tried in

any county in which one or more of the defendants to such action

resides at the time of the commencement of the action. If none of

the parties shall reside in the State the action may be tried in any

county which the plaintiff shall designate in his complaint. This

section is subject however to the power of the court to change the
place of trial in certain cases as provided by law.

S.C. Code Ann. § 15-7-30 (Supp. 2004). (Emphasis added). Of note, the venue statute
mandated that venue be determined “at the time of the commencement of the action.” Based
thereon, in Jeter, the Supreme Court held as follows: “where there are multiple defendants
residing in different counties, the plaintiff may properly bring the action in the county where any
one of the defendants resides at the time of the commencement of the action. In such a case, the
plaintiff ordinarily has the right of election as to the county in which an action will be brought.”
Jeter, 633 S.E.2d at 148. The Supreme Court further held that “[w]here an action is properly
commenced in any one of two or more venues and is properly brought in one of such venues, it is
removable to the other proper venue only if there exists some statutory ground for removal other
than the bringing of suit in the wrong venue.” Id. Those holdings, however, were based on the
general venue statute in existence prior to the 2005 amendments resulting from tort reform.

Those holdings are no longer “good law” and should not have been applied in this case.





As adopted as part of tort reform and as applicable to this case, Section 15-7-30 does not
include the “at the time of the commencement of the action” language which was critical to the
rulings in Jeter. In its complete overhaul of venue law in 2005, the General Assembly explicitly
removed that language and no longer provides for venue to be “locked-in” at the commencement
of the case. In fact, the General Assembly adopted language showing that proper venue must
exist throughout the progress of the litigation including up through trial. Specifically, in Section
15-7-30(B), the General Assembly provides that “the action must be tried in the county where it
properly may be brought and tried against the defendant according to the provisions of this
section.” S.C. Code Ann. § 15-7-30(B). Additionally, Section 15-7-30(B) states: “If there is
more than one defendant, the action may be tried in any county where the action properly may be
maintained against one of the defendants pursuant to this section.” /d. (Emphasis added). Thus,
in Section 15-7-30(B), using the conjunctive “and,” the General Assembly requires proper venue
both when the case is “brought and tried.” See, S.C. Code Ann. § 15-7-30(B). The same is true
in both Section 15-7-30(C) and Section 15-7-30(E), where the General Assembly requires proper
venue both when the case is “brought and tried.” See, S.C. Code Ann. § 15-7-30(C) and (E).
Further, unlike the statute at issue in Jeter, the General Assembly explicitly removed the “at the
time of the commencement of the action” language when addressing cases with multiple
defendants. Instead, the General Assembly focused not at the commencement of the case but
only at the time of trial and stated that venue was proper at that time “where the action properly
may be maintained against one of the defendants pursuant to this section.” Id. (Emphasis
added).

Thus, under the general venue statute as applicable in this case as opposed to in Jeter,

venue must be proper when the case is tried. Unlike in Jeter, proper venue is not established and
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“locked-in” “at the time of the commencement of the action.” This significant change in the
general venue statute served two critical purposes. First, it reaffirmed and preserved the
longstanding tradition in this state’s jurisprudence recognizing that “[t]he right of a defendant to
have a case tried against him in the county in which he resides is a substantial right.” Chestnut v.
Reid, 299 S.C. 305, 384 S.E.2d 713, 714 (1989). Second, and perhaps more importantly, the
General Assembly created a system whereby lawyers could no longer engage in forum shopping
(or forum manipulation) by naming sham or even negligible defendants at the commencement of
the litigation to lock-in a certain favorable venue. That practice was rampant in South Carolina
prior to tort reform and is viewed by this Court to be contrary to public policy. See, Nash v.
Tindall, 375 S.C. 36, 650 S.E.2d 81, 84 (Ct. App. 2007) (describing “forum shopping” as "an act
that violates public policy"). Section 15-7-30 thus allows for venue to be moved to the residence
of the defendants even up to the time of trial.

By denying the change in venue to Florence County, the trial court permitted such forum
manipulation to occur in this very case. As the trial court explains it its order, the Respondent
settled with the School District prior to the commencement of the trial. In its order, the trial
court writes: “It was obvious to the court and not disputed by plaintiff or the school district that
the settlement agreement between them was reached before jury selection began.” (R. 5). The
trial court was then critical that the School District remained a party when the trial commenced
and specifically that the School District’s counsel participated in jury selection. (R. 5).
However, as the transcript from September 9, 2024 demonstrates, the real motive for keeping the
settlement with the School District hidden from the court and the Appellants until the trial

“began” was not to impact jury selection but rather to manipulate the venue to hold the trial in
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Marion County, which was not a proper venue for either Appellant.” However, the case did not
proceed to trial on September 9, 2024. Because of the Respondent’s improper conduct, which
the trial court described as “the unfair and prejudicial jury selection process,” the court dismissed
the jury and continued the case to another term of court. (R. 5). At that point, the trial court
heard the motion to change venue. Thus, because of the continuance, the motion was heard
before the trial began, at which time the venue was not “locked-in” as Jefer may have suggested.
The case was not tried until November 4, 2024, and thus, the motion to change venue was timely
made and should have been granted as a matter of law. See, Chestnut v. Reid, 299 S.C. 305, 384
S.E.2d 713, 714 (1989) (“when a motion to change venue is brought pursuant to § 15-7-30 and
the facts concerning the defendant’s residence are uncontradicted, the trial court must change the
venue to the county where the defendant resides”). (Emphasis added).

It should further be noted that, even if this Court were to conclude that Jeter remains
“good law” for the construction of the post-2005 venue statutes, it is readily distinguishable
given the facts and procedural history of this case. In Jeter, the plaintiffs properly brought the
action in Union County against the South Carolina Department of Transportation (“SCDOT”).
Because that case was governed by the Tort Claims Act, the venue was proper under Section 15-
78-100(b) in Union County where the motor vehicle accident occurred. The at-fault driver, who

was a resident of Fairfield County, was not originally sued by the plaintiffs. However, SCDOT

2 The September 9, 2024 transcript reflects that as soon as the Respondent’s

counsel announced to the trial court that his client had settled with the School District which was
immediately after jury selection was completed but before the jury was sworn, the Appellants’
counsel asserted a change of venue motion and the Respondent’s counsel immediately declared
“the trial has started” and that “the trial has begun because we’ve empaneled a jury.” (R. 411).
The Respondent’s counsel later confessed that he had “an agreement to agree” with the School
District and that “there is no settlements [sic] until we impanel a jury because that is statutorily
what begins the trial, and that is what starts this train down the tracks in Marion County.” (R.
420). In effect, the Respondent has admitted to improper forum manipulation.
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named the driver in a third-party complaint on the premise that she was a necessary party for
purposes of apportionment of fault pursuant to Section 15-78-100(c). The at-fault driver made a
motion to transfer venue to her county of residence (Fairfield County), which was granted by the
trial court. The Supreme Court reversed that decision and held that venue in Union County was
proper, which was correct under Section 15-78-100(b). However, unlike in the present case,
Jeter did not involve the dismissal of a party-defendant prior to trial. The at-fault driver was
neither a defendant (she was a third-party defendant) nor had she been dismissed before trial.
Thus, in addition to interpreting a since-amended general venue statute, the Supreme Court in
Jeter addressed a very different factual and procedural case from that presented here.

For each of these reasons, the trial court committed a prejudicial and reversible error of
law in denying the Appellants their substantial right to be tried in Florence County. On that basis

alone, the Appellants are entitled as a matter of law to a new trial in Florence County.

IL. The trial court erred in failing to reduce the total judgment of $30 million to $1.2
million total against both Appellants in accordance with the South Carolina
Solicitation of Charitable Funds Act.

In their post-trial motions, the Appellants argued that the total judgment of $30 million
actual damages should be reduced to $1.2 million in accordance with the South Carolina
Solicitation of Charitable Funds Act. As addressed in detail below, the Appellants relied on the
legislative history of the Solicitation of Charitable Funds Act to show that the General Assembly
did not adopt the “occurrence” language from the Tort Claims Act and incorporate it into the
Solicitation of Charitable Funds Act. However, the trial court’s Order on Post-Trial Motions

does not address the merits of that argument. In footnote one, the trial court writes:

In their post-trial briefing, Defendants relied on the legislative
history of the Solicitation of Charitable Funds Act. Defendants
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presented extensive briefing and oral arguments regarding the

legislative intent in support of their post-trial motions. This Court

carefully considered all of these arguments but respectfully

disagrees with the arguments raised by Defendants relating to the

legislative history and legislative intent specific to the Solicitation

of Charitable Funds Act, for the reasons provided in this Order.
(R. 14). In essence, the trial court relegated this critical issue of statutory construction to a mere
footnote that addresses the arguments by stating only that the trial court “respectfully disagrees
with the arguments raised by Defendants.” (R. 14). The Appellant MPA II submits that simply
saying that the court “disagrees” without providing any analysis of the issue or giving the basis
for the “disagreement” is not a “proper ruling” that allows for meaningful appellate review.®> The
footnote proceeds to state “for the reasons provided in this Order,” but a review of the remainder
of the order does not reflect any additional consideration or discussion of this argument. The
Appellants filed a motion for reconsideration pointing out these shortcomings in the order and
requesting a legal ruling from the trial court, but that was rejected by a summary denial of that
Rule 59(e) motion. (R. 63-64). Thus, the trial court has not provided the bases for its
“disagreement” with the Appellants’ position.

The Appellant MPA 1I submits that this issue of statutory construction is meritorious, as

evidenced in part by the fact that the Respondent was unable to refute the position and ultimately
the trial court refused to provide any legal analysis to demonstrate why the court “disagreed”

with the Appellants. By way of background, Section 33-56-180(A) of that Act provides in

pertinent part as follows:

3 In its Rule 59(e) motion, MPA II requested the trial court to provide its analysis of

those arguments to provide for a “proper ruling” as contemplated by appellate case law. See,
Ellie, Inc. v. Miccichi, 358 S.C. 78, 594 S.E.2d 485, 498 (Ct. App. 2004) ("Error preservation
requirements are intended 'to enable the lower court to rule properly after it has considered all
relevant facts, law, and arguments’”’) (Emphasis added); /'On v. Town of Mt. Pleasant, 338 S.C.
406, 526 S.E.2d 716, 724 (2000).
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A person sustaining an injury or dying by reason of the tortious act

of commission or omission of an employee of a charitable

organization, when the employee is acting within the scope of his

employment, may recover in an action brought against the

charitable organization only the actual damages he sustains in an

amount not exceeding the limitations on liability imposed in the

South Carolina Tort Claims Act in Chapter 78 of Title 15.
S.C. Code Ann. § 33-56-180(A). (Emphasis added). Prior to its amendment in 2000, the
reference to the Tort Claims Act, as italicized above, did not exist. Instead, the limit on liability
in Section 33-56-180(A) was the specific sum of $250,000. See, 1994 Act No. 461. The
statutory monetary caps imposed in the Tort Claims Act are set forth in Section 15-78-120.
Section 15-78-120(a)(3) provides that "no person may recover in any action or claim brought
hereunder against any governmental entity and caused by the tort of any licensed physician or
dentist, employed by a governmental entity and acting within the scope of his profession, a sum
exceeding one million two hundred thousand dollars because of loss arising from a single
occurrence regardless of the number of agencies or political subdivisions involved. " S.C. Code
Ann. § 15-78-120(a)(3). In adopting the statutory caps set forth in the Tort Claims Act, the
General Assembly did not expressly adopt any other provision of the Tort Claims Act.

When it enacted the South Carolina Solicitation of Charitable Funds Act in 1994, the
General Assembly expressly intended to "stipulat[e] the amount that a person may recover and
from whom as a result of an injury by reason of certain tortious acts of an employee of the
charitable organization." 1994 Act No. 461. At that time, the monetary cap on liability was
established as $250,000.

Later, in 2000, the General Assembly amended the Solicitation of Charitable Funds Act

and at that time adopted the Tort Claims Act limits of liability. There was not, however, an
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intent to dramatically alter or increase the potential liability of charitable organizations. In fact,
the title to Act No. 336 of 2000 states:

AN ACT TO AMEND CHAPTER 56, TITLE 33, CODE OF

LAWS OF SOUTH CAROLINA, 1976, RELATING TO THE

SOLICITATION OF CHARITABLE FUNDS ACT, SO AS TO

REVISE THE CONTENT BY, INTER ALIA, ADDING

CERTAIN DISCLOSURE REQUIREMENTS, DEFINITIONS OF

AFFECTED SOLICITORS, CRIMINAL AND OTHER

PENALTIES FOR VIOLATIONS, AND TECHNICAL

CHANGES.
2000 Act No. 336. Notably, the title to the Act does not reflect any intent by the General
Assembly to dramatically increase the potential liability of charitable organizations. The title
does not even expressly describe the increase in the limits but rather refers to that as a "technical
change."* In Robertson v. State, 276 S.C. 356, 276 S.E.2d 770 (1981), the Supreme Court
examined the meaning of “made certain technical corrections” in interpreting the impact of an
amendment to a statute. The Supreme Court observed that “[t]he term technical is defined as
‘immaterial, not affecting substantial rights, without substance.”” 276 S.E.2d at 770. Ultimately,
the Supreme Court concluded that “the legislature intended the change not to affect substantial
rights.” Id. In applying that rationale in the case at bar, it is clear that the General Assembly, by
describing the change as “technical,” did not intend to affect substantial rights and that the

amendment was indeed “immaterial.” Therefore, the General Assembly's reference to the Tort

Claims Act caps in the 2000 Act does not evince an intent to create what would be an extreme

4 See, Joytime Distribution & Amusement v. State of South Carolina, 338 S.C. 634,
528 S.E.2d 647, 655 (1999) ("it is proper to consider the title or caption of an act in aid of
construction to show the intent of the legislature"). See also, Kennedy v. South Carolina
Retirement System, 345 S.C. 339, 549 S.E.2d 243, 248 (2001) (where the Court looked at the title
of an Act to glean legislative intent); Demas v. Convention Motor Inns, 268 S.C. 186, 232 S.E.2d
724, 726 (1977) (noting that it is proper to discern legislative intent from the title of an Act);
Duvall v. South Carolina Budget & Control Board, 377 S.C. 36, 659 S.E.2d 125, 130 (2008)
(same).
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and unprecedented level of monetary liability in cases such as this one. Certainly, that would not
constitute a mere “technical change.”

The only appellate decision addressing the 2000 amendment to the monetary caps under
the Solicitation of Charitable Funds Act is Chastain v. AnMed Health Foundation, 388 S.C. 170,
694 S.E.2d 541 (2010). In Chastain, the trial court reduced a $1.54 million verdict to $300,000
based on two alternative grounds. In the Supreme Court opinion, the two grounds are described
as follows:

The trial judge reasoned the intent of the CFA was to limit the

amount of damages recoverable from a charitable organization,

and that to read the term “‘occurrence’ to include every incident

where the defendant nurses violated the applicable standard of care

would clearly defeat the legislature's [intent]....” Alternatively, the

judge held that based on the jury charge and verdict form, it was

impossible to determine the number of negligent acts or negligent

nurses found by the jury and thus only one recovery was

appropriate.
694 S.E.2d at 543. While the appellant in Chastain appealed both grounds, the Supreme Court
addressed only the alternative position finding “it necessary to uphold only one ground in order
to affirm the trial judge’s decision to reduce the verdict.” Id. Consequently, neither the Supreme
Court nor any appellate court has addressed the trial court’s first basis for reducing the verdict to
$300,000.

The Appellants in the case at bar re-assert that basis for reducing the $30 million to a
single $1.2 million cap under the Solicitation of Charitable Funds Act. A fair reading of the
Charitable Funds Act shows that the legislature’s intent is to limit the amount of damages
recoverable against a charitable organization and its employees. Importantly, like the Tort

Claims Act with respect to its impact on sovereign immunity, the Charitable Funds Act, which

results in a partial waiver of charitable immunity, is in derogation of the common law, and
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accordingly, must be strictly construed in favor of limiting the liability of charitable organizations
and their employees. See, Eades v. Palmetto Cardiovascular and Thoracic, P.A., 422 S.C. 196,
810 S.E.2d 848, 850 (2018) (“[s]tatutes in derogation of the common law are to be strictly
construed”). In fact, in Sandel v. State, 126 S.C. 1, 119 S.E. 776 (1922), the Supreme Court
recognized that "[s]tatutes in derogation of the sovereignty of the state must be strictly construed,
and a waiver of immunity from liability must be clearly expressed.” 119 S.E. at 793. (Emphasis
added). Certainly, Section 33-56-180(A) does not mention the word “occurrence” or otherwise
indicate that a plaintiff may be able to recover a separate cap on monetary relief for each separate
“occurrence.” Any waiver of charitable immunity beyond $1.2 million was not clearly expressed
by the General Assembly, and in all fairness, would constitute more than a “technical change.”

As such, the Charitable Funds Act cannot be construed as adopting any other provision of
the Tort Claims Act, including the definition of “occurrence,” particularly when that intent is not
explicitly stated in the title to 2000 Act No. 336 nor any other legislative history. The legislative
intent was simply to borrow the alternative monetary caps of $300,000 and $1.2 million from the
Tort Claims Act in place of the existing $250,000. There was no intent to adopt any “per
occurrence” scheme where the charitable organizations and their employees would be subject to
essentially unlimited liability, such as the $30 million verdict at issue in this case.

The Chastain case presents such a scenario. In that case, the plaintiff alleged that
AnMed’s nurses deviated from the standard of care on 2,372 separate occasions. To accept
Chastain’s interpretation of Section 33-56-180 would allow a recovery of up to $300,000 for
each deviation from the standard of care leading to potential liability of over $600 million in
damages against AnMed, a charitable organization. As the trial judge in Chastain recognized,

the General Assembly did not intend to create such unprecedented and tremendously expanded
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exposure for charitable organizations and their employees with the adoption of a "technical
change" in 2000 to the Solicitation of Charitable Funds Act. Any suggestion to the contrary is
really hard to fathom — it certainly renders the concept of “technical changes” to a statute to an
absurd meaning. Clearly, the General Assembly did not intend to create such unprecedented
exposure for charitable organizations and their employees with the adoption of a "technical
change" to the Solicitation of Charitable Funds Act. Therefore, with proper consideration of the
2000 Act and the legislative history, the change to Section 33-56-180(A) to reference “an
amount not exceeding the limitations on liability imposed in the South Carolina Tort Claims Act
in Chapter 78 of Title 15 in place of a specific monetary amount should not be interpreted to
allow for a separate amount of monetary recovery for each separate occurrence as defined in the
Tort Claims Act but not in the Charitable Funds Act. Instead, the General Assembly intended
that the monetary liability of charitable organizations and their employees be capped at $300,000
for non-physician torts and $1.2 million for physician-torts.

In sum, the amendment to Section 33-56-180(A) to reference “an amount not exceeding
the limitations on liability imposed in the South Carolina Tort Claims Act in Chapter 78 of Title
15 in place of a specific monetary amount should not be interpreted to allow for a separate
amount of monetary recovery for each separate “occurrence” as defined in the Tort Claims Act
but not in the Charitable Funds Act. There was no legislative intent — and certainly no explicit
and clearly expressed intent as required where the statute is in derogation of the common law —
to adopt any “per occurrence” monetary scheme. The legislative intent was simply to borrow the
alternative monetary caps of $300,000 and $1.2 million from the Tort Claims Act in place of the

then existing $250,000. Accordingly, the monetary liability of the Appellants should be capped
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at $1.2 million, and the trial court erred in refusing to reduce the $30 million verdict to $1.2

million on this basis.

III.  The trial court erred in failing to correctly interpret and apply the statutory
definition of "occurrence' and in failing to reduce the verdict for the Respondent to

$1.2 million based on the monetary caps set forth in S.C. Code Ann. § 15-78-

120(a)(3).

Alternatively, the Appellant MPA 1I argued in the trial court that even if the General
Assembly intended in 2000 to adopt a “per occurrence” limit on liability as a “technical change”
to the Solicitation of Charitable Funds Act (which seems highly unlikely), the evidence in this
case does not support the finding of two separate “occurrences,” and accordingly, the judgment
against MPA II should have been reduced to $1.2 million on that basis. The trial court disagreed
and ruled the “occurrence” issue was purely a fact question for the jury. The court explained that
“the jury ultimately concluded that there were two distinct occurrences that led to the death of
16-year-old Taylor Price: (i) Dr. Trant’s failure to order any tests which led to the grossly
inadequate cardiac workup of Taylor; and (ii) Dr. Trant’s signing the return to sports clearance
for Taylor.” (R. 21). Based thereon, the trial court ruled that there were two “occurrences” and

capped the liability of MPA II to $1.2 million for each “occurrence” for a total judgment of $2.4

million against the practice.’

> In its Order on Post-Trial Motions, the trial court noted that the Appellants did not
make an objection to the verdict form or to the proposed charge relating to the “occurrence”
issue. (R.21). While the import of those observations is not stated with clarity, to the extent the
trial court was making a pre-appeal preservation ruling, that was in error and frankly is not
consistent with the trial court's own statements on the record. As was discussed at the hearing on
the post-trial motions, the Appellants argued that once the trial court made a definitive ruling at
the close of the evidence, over the Appellants’ objection, that the “occurrence” issue presented
an issue of fact for the jury (R. 1149-1150), it was unnecessary for the Appellants to continue to
object to the jury charge or the verdict form to preserve that issue for appeal. The trial court had
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The trial court’s rulings on the “occurrence” issue are not only in error but also fail to
include any substantive legal analysis of what is a complex legal issue. The Order on Post-Trial
Motions cites to no legal authority and is conclusory at best. In effect, the trial court states that it
“is convinced that the number of occurrences in this particular case was a matter for the jury to
decide.” (R. 21). The court never explains why it is “convinced” of such. The trial court then
found that the jury actually found the two “occurrences” as described above and further
concluded that the expert testimony of Dr. Anthony Chang supported a finding of what the trial
court calls “two separate and distinct failures” meaning “two deviations from the standard of
care.” (R. 21). The trial court’s rulings and the brief explanation provided for those rulings are
in error and should be reversed.

If adopted in full as part of the Solicitation of Charitable Funds Act (as presumably
determined by the trial court), Section 15-78-120(a)(3) provides that "[n]o person may recover in
any action or claim brought hereunder against any governmental entity and caused by the tort of
any licensed physician or dentist, employed by a governmental entity and acting within the scope
of his profession, a sum exceeding one million two hundred thousand dollars because of loss

arising from a single occurrence regardless of the number of agencies or political subdivisions

made its final ruling at that point. (R. 1410-1412). In response to that argument at the post-trial
motion hearing, the trial judge initially stated, “I agree with you.” (R. 1410. The Appellants’
counsel then continued as follows: “But what I take exception to is this argument that we didn’t
preserve anything by not challenging the verdict form or the charge where you sent that issue to
the jury because you had already ruled that it was a jury question, and I think we’re preserved on
that.” (R. 1411). To that, the trial judge replied, “I think you are too.” (R. 1411). For these
reasons, the language in the Order should not be construed as a pre-appeal preservation ruling,
and if that is what was intended, it should be deemed as made in error. See, State v. Jones, 435
S.C. 138, 866 S.E.2d 558, 561 (2021) (“requiring attorneys to continue to object when a ruling is
clearly final would not serve the purpose of our rules of preservation; rather, it would merely
foster a game of ‘gotcha,” where form is elevated over substance”).
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involved." S.C. Code Ann. § 15-78-120(a)(3). (Emphasis added).® As the italicized language
shows, Section 15-78-120(a)(3) caps a judgment at $1.2 million “because of loss arising from a
single occurrence.” S.C. Code Ann. § 15-78-120(a)(3). The term “occurrence” is defined in the
Tort Claims Act as “an unfolding sequence of events which proximately flow from a single act
of negligence.” S.C. Code Ann. § 15-78-30(g).” The statutory definition of “occurrence” is
complex and nuanced and frankly not one that can be easily understood or applied by a jury.
Indeed, even the South Carolina appellate courts that have addressed that definition have struggled
with its meaning and application. See, Boiter v. South Carolina Department of Transportation,
393 S.C. 123, 712 S.E.2d 401 (2011); Chastain v. AnMed Health Foundation, 388 S.C. 170, 694
S.E.2d 541 (2010).%

At trial and again post-trial, the Appellant MPA II argued that the issue relating to the

number of occurrences should be a question of law based upon factual findings by the jury rather

6 Section 15-78-120(a)(4) establishes an aggregate cap of $1.2 million for multiple

claims as follows: “The total sum recovered hereunder arising out of a single occurrence of
liability of any governmental entity for any tort caused by any licensed physician or dentist,
employed by a governmental entity and acting within the scope of his profession, may not
exceed one million two hundred thousand dollars regardless of the number of agencies or
political subdivisions or claims or actions involved.” S.C. Code Ann. § 15-78-120(a)(4).
However, Section 15-78-120(a)(4) is not applicable in this case because the Respondent brought
only a single claim, that being for wrongful death.

7 The defined term “occurrence” is not mentioned, let alone defined, in the
Solicitation of Charitable Funds Act.

8 The trial judge even commented that “[t]his occurrence situation is all over the
board. Every time I think I understand it, the Supreme Court comes out with a different
opinion.” (R. 876). On his initial comment, the trial judge is correct. The definition of
“occurrence” is poorly drafted and extraordinarily difficult to apply. To the judge’s latter point,
the trial judge is incorrect in that the existing decisional guidance from our appellate courts --
consisting of only two published decisions, Chastain from 2010 and Boiter from 2011 -- is scant
at best. In actuality, the trial judge was likely lamenting the varied approaches that state and
federal trial courts have been taking in addressing the procedure to be applied in adjudicating the
“occurrence” issue.
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than simply a question of fact which would be submitted to the jury to answer. The trial court
erred in rejecting that position. Importantly, in Parker v. Spartanburg Sanitary Sewer District,
362 S.C. 276, 607 S.E.2d 711 (Ct. App. 2005), this Court, using mandatory language, states:
"We conclude that the monetary statutory cap is self-executing and the court is required to apply
the monetary statutory cap to any jury verdict exceeding $300,000." 607 S.E.2d at 716. The
same is true with respect to the statutory cap for torts committed by a physician pursuant to
Section 15-78-120(a)(3). Additionally, in Campbell v. City of North Charleston, 431 S.C. 454,
848 S.E.2d 788 (Ct. App. 2020), this Court again reaffirmed that “the plain meaning of the
statute indicates this cap must be executed” and that “under the plain meaning of section 15-78-
120(a), courts must apply the statutory cap to actions brought pursuant to the Act.” 848 S.E.2d
at 793-794. This Court also emphasized that “the application of the cap is mandatory and self-
executing.” 848 S.E.2d at 793. Thus, the application of the monetary caps is a mandatory duty
imposed on the trial court where, as here, the jury's verdict in a physician-tort case exceeds $1.2
million.

In design and application, the “occurrence” issue presents a mixed question of law and fact.
See, Charleston County Parks & Recreation Comm’n v Somers, 319 S.C. 65, 459 S.E.2d 841
(1995) (questions of statutory construction are a matter of law). Notably, in Boiter, supra, the
Supreme Court made the determination that the facts as found by the jury gave rise to multiple
occurrences. Contrary to common misconception, as even expressed by the Respondent in this
case, the jury in Boiter did not make that determination; the jury only determined that both

defendants committed acts of negligence.” The Appellants’ position that the number of

? In Boiter v. South Carolina Department of Transportation, supra, the Supreme

Court made the determination that the facts as found by the jury gave rise to multiple
occurrences. While often overlooked or misapprehended, the jury in Boiter did not actually
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occurrences presents an issue of law for the court is further supported by reference to the related
context of insurance coverage where the Supreme Court treated as an issue of law whether a
particular factual scenario gives rise to a single occurrence or multiple occurrences. See e.g.,
Owners Ins. Co. v. Salmonsen, 366 S.C. 336, 622 S.E.2d 525, 526 (2005) (Supreme Court
determined as matter of law that “placing a defective product into the stream of commerce is one
occurrence” rather than multiple occurrences); Beaufort County School District v. United
National Ins. Co., 392 S.C. 506, 709 S.E.2d 85 (2011) (Supreme Court determined as matter of
law that the sexual molestation of multiple victims constituted multiple occurrences).

The leading case on the application of the term "occurrence" under the Tort Claims Act is
Boiter, supra. In that case, the Supreme Court concluded that there were separate "occurrences"
by two state agencies that resulted in a motor vehicle accident. By way of factual background,
the Boiters' vehicle and another vehicle collided when both vehicles entered an intersection at the
same time. At the time of the accident, the red signal light bulbs in the traffic signal for the other
vehicle's direction of travel had burned out. The Boiters brought suit against the South Carolina

Department of Transportation (SCDOT) alleging negligence in failing to have a relamping policy

make any determination regarding the number of occurrences; the jury only determined that both
defendants committed acts of negligence. The Supreme Court treated the issue as a question of
law for the court. As reflected in the Supreme Court’s opinion, Boiter did not involve one
lawsuit with two plaintiffs and two defendants. Instead, as the Supreme Court explained, “[t]he
Boiters filed four separate lawsuits against South Carolina Department of Transportation
(SCDOT) and South Carolina Department of Public Safety (SCDPS) (collectively, Respondents)
alleging negligence in their failure to prevent the accident.” Boiter, 712 S.E.2d at 402. Thus,
there were four separate lawsuits, and as a result, when the cases were tried, the jury returned
four separate verdicts. Those four verdicts totaled $1.875 million for each plaintiff. 712 S.E.2d
at 402-403. In adjudging the post-trial motions, the trial judge in Boiter did have available to
him the jury’s determination of the “loss” attributable to each defendant (SCDOT or SCDPS) in
favor of each plaintiff (Larry Boiter and Jeannie Boiter). That allowed the Supreme Court to
know on appeal that the jury found in excess of $300,000 in damages for each of the two
occurrences that the Supreme Court found, one by SCDOT and another by SCDPS.
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in place. The Boiters also brought suit against the South Carolina Department of Public Safety
(SCDPS) alleging negligence in failing to send a trooper to direct traffic at the intersection after
being notified that the red lights were out. In a 4-1 decision, the Supreme Court found that the
negligence committed by SCDOT constituted one "occurrence" and the negligence by SCDPS
constituted a separate "occurrence." In other words, the Supreme Court concluded that there
were "independent and separate acts of negligence" by the two state agencies. Importantly, the
Supreme Court expressly decided the issue "based solely on the peculiar facts of this case" and
further states that no "bright-line test" was being adopted by the Court. 712 S.E.2d at 406. The
Supreme Court did, in fact, acknowledge that "[i]n many situations, negligent acts from more
than one entity would still equal but one occurrence." 712 S.E.2d at 407. But, based on what it
described as "peculiar facts," the Supreme Court found that "there were two separate entities
which committed two separate and independent acts of negligence, and we do not believe the
General Assembly's intent was to limit recovery in such situations based on there being only one
occurrence." Id.

The present case is readily distinguishable from Boiter in that this case involves a single
charitable entity, with allegations involving a single employee or physician tortfeasor, namely
Dr. Trant, who allegedly committed two “deviations of the standard of care.” The Supreme
Court in Boiter offers considerable insight as to how a case with those characteristics should be
adjudicated. The Supreme Court points out that "[c]ases from other jurisdictions are similarly
inapposite because they involve a single governmental entity which committed multiple acts of
negligence, a completely different situation than the one before us." Boiter, 712 S.E.2d at 406.

The Supreme Court then cites favorably two cases from other jurisdictions that are instructive in
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the present case. Those cases are factually similar to the present case where, unlike in Boiter,
there is a single governmental entity that allegedly committed multiple acts of negligence.

The most comparable of those cases is Folz v. State, 110 N.M. 457, 797 P.2d 246 (1990),
which the South Carolina Supreme Court described as holding that the "negligence by [the]
highway department which resulted in a truck striking five separate vehicles in [a] collision was
only one occurrence under [the applicable] statute." Id. In Folz, a personal injury suit was
brought against the state highway department after a runaway truck successively struck five
vehicles in a mountainous construction site. The plaintiffs alleged that the highway department
committed two acts of negligence described as "negligen[ce] in failing to design and implement
an appropriate traffic-control plan for the project." 797 P.2d at 249. The court concluded that
"[t]he Department committed at least two negligent acts or omissions (planning and
implementation) that, although committed successively, combined concurrently with the
negligence of the other tortfeasors to proximately cause indivisible harm to each of multiple
persons facing the singular risk of a runaway truck." 797 P.2d at 252. The court further
explained "while a 'series' of acts or omissions on the part of the Department created an undue
risk of injury, these acts contributed to a unitary risk, and only one triggering event occurred
giving rise to liability." 797 P.2d at 254. The New Mexico court found that there was a "single
occurrence" under that state's Tort Claims Act.

Importantly, in Boiter, the South Carolina Supreme Court recognized that “[i]n many
situations, negligent acts from more than one entity would still equal but one occurrence.” 712
S.E.2d at 407. This would likewise be true where there are multiple acts of negligence
committed by the same entity, particularly where those acts are the same or similar and result in

a continuous “unfolding sequence of events.” To reiterate, in Boiter, the Supreme Court found
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two occurrences when the facts revealed that two governmental defendants each committed a
separate and distinct wrongful act that did not combine or “unfold” to cause each plaintiff’s
injury. Here, the facts as found by the jury reveal that one employee of a charitable organization
committed the same or at least similar or closely related breaches of the standard of care that
combined or “unfolded” to allegedly result in the Plaintiff’s decedent being allowed to play
sports on the date of her death which was approximately 34 months after the office visit with Dr.
Trant.

As mentioned, the trial court concluded that the expert testimony of Dr. Anthony Chang
supported a finding of what the trial court calls “two separate and distinct failures” meaning “two
deviations from the standard of care.” (R. 21). While Dr. Chang did offer testimony that there
was a “deviation of the standard of care” by Dr. Trant for “him not to perform those tests” and
for him “to send her right back without any of those tests” (R. 772), Dr. Chang never opined that
those deviations were “separate and distinct.” Indeed, the totality of Dr. Chang’s testimony
indicates that the failure to perform a proper workup including testing resulted in Dr. Trant
signing the sports clearance form for Taylor. In other words, the “deviations of the standard of
care” were closely related and, in effect, part of the same unfolding sequence of events.

Critically, the number of "occurrences" is not determined by the number of acts of
negligence (or in this case the number of breaches of the standard of care). Boiter, 712 S.E.2d at
406 (“we do not adopt a bright-line test based on the existence of multiple acts of negligence”).
Rather, an “occurrence” is an “unfolding sequence of events.” Given the jury's verdict, the trial
court was required to apply the statutory definition of “occurrence” and analyze whether the two
breaches of the standard of care, as presumably found by the jury, gave rise to or proximately

caused different "unfolding sequences of events." If the two breaches of the standard of care
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each give rise to a new “sequence of events” so as not to be “unfolding” or “evolving” from past
events, only then is there a new and separate “occurrence.” In other words, if the same
"unfolding sequence of events" proximately flows from multiple acts of negligence (or in this
case breaches of the standard of care since the jury did not find acts of negligence), there is but a
single occurrence, as the Supreme Court in Boiter readily explains.

In the present case, there was a single event which proximately flowed from the two
breaches of the standard of care as presumably found by the jury, both of which occurred as part
of and a consequence of a single office visit with Dr. Trant.!® The two alleged breaches of the
standard of care are closely-related (if not identical) and flow into that singular event, i.e., they
combined and concurred to proximately cause at most a single occurrence — the unfolding
sequence of events that ended with the decedent’s death. That is the scenario the Respondent has
presented here. The Respondent did not plead nor prove multiple “unfolding sequences of
events.” Moreover, the evidence does not support a finding of new or different "unfolding

n

sequences of events." As indicated, one deviation actually caused the next. In other words, as
Dr. Chang’s testimony indicates, it was Dr. Trant’s alleged failure to conduct a proper cardiac
workup that resulted in his signing the sports clearance form. They were no separate and distinct
deviations unrelated to one another.

In sum, as Boiter instructs, the trial court should have ruled as a matter of law that the same
“unfolding sequence of events” proximately flowed from the two “deviations of the standard of
care” committed by the same physician-employee, that being Dr. Trant, working for the same

charitable entity. There were not two separate and independent sequences of events resulting in the

decedent’s injury and death. Instead, there was a singular, finite medical encounter by one

10 As discussed below, the Appellant MPA 11, as well as the Appellant Trant, contest

the trial court’s rulings on the merits of the proximate cause issue.
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physician, and hence, there was but one “unfolding sequence of events” and thus one “occurrence.”
The Appellant MPA 11, therefore, requests that this Court properly analyze the “occurrence” issue
by applying the entire definition and not just the back-end of the definition. As the Supreme Court
made clear in Boiter, the number of “occurrences” does not equate to the number of negligent acts
or deviations from the standard of care. Thus, when properly analyzed under the rubric from Boiter,
MPA 11 submits that the trial court should only have found a “single occurrence,” and accordingly,
the verdict should have been reduced to a single cap of $1.2 million in accordance with the

mandates of Sections 15-78-120(a)(3).

IV.  The trial court erred in denying the Appellants’ motions for directed verdict and
JNOYV motion on the issue of proximate cause.

The trial court also erred in denying the Appellants’ motions for directed verdict and
JNOV on the issue of proximate cause. In its Order on Post-Trial Motions, the trial court
concluded that “[t]he jury was presented with ample evidence that Defendants’ negligence
proximately caused the wrongful death of Taylor Price.” (R. 22).

South Carolina law requires a plaintiff in a medical negligence case to present: "(1)
evidence of the generally recognized practice and procedures that would be exercised by
competent practitioners in a defendant doctor's field of medicine under the same or similar
circumstances; and (2) evidence that the defendant doctor departed from the recognized and
generally accepted standards, practices, and procedures in the manner alleged by the plaintiff."
Gooding v. St. Francis Xavier Hospital, 326, S.C. 248, 487 S.E.2d 596, 599 (1997). In addition,

"the plaintiff must show that the defendants' departure from such generally recognized practices
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and procedures was the proximate cause of the plaintiff's alleged injuries and damages." David
v. McLeod Regional Medical Center, 367 S.C. 242, 626 S.E.2 1, 4 (20006).

Ordinarily, proximate cause is a question for the jury, but when the evidence is
susceptible to only one inference, it becomes a matter of law for the court. Platt v. CSX Transp.,
Inc., 379 S.C. 249, 665 S.E.2d 631, 640 (Ct. App. 2008). The jury found that the negligence of
the Appellants proximately caused damage to the Respondent. However, it is undisputed that
Taylor died 34 months after her only visit with Dr. Trant, and that Taylor and her mother were
told by Dr. Trant to call back if the symptoms persist or do not respond as expected. They never
called back or returned. Further, Taylor received at least one medical clearance to participate in
sports after the medical clearance provided by Dr. Trant. Therefore, she was not participating in
basketball on the day she died pursuant to the sports clearance issued by Dr. Trant.

The undisputed evidence shows passage of time (34 months) and intervening acts
(subsequent medical clearance). Together, they break the causal chain. In McKnight v South
Carolina Dept. of Corrections, 385 S.C. 380, 684 S.E.2d 566 (Ct. App. 2009), the deficient
mental health treatment to an incarcerated inmate in a prison hospital was found too attenuated
from the inmate’s suicide a year after his release from the prison hospital to have proximately
caused it. This was especially true because after this release from the hospital, the inmate
returned to prison with no further treatment from the hospital. The McKnight opinion cites
favorably to the case of Tolton v. American Biodyne, Inc., 48 F.3d 937 (6th Cir. 1995), in which
the Sixth Circuit held that when the decedent committed suicide more than one month after his
last visit to the hospital and received treatment from two other hospitals during that one-month
period, the plaintiffs could not prove damages because of the time lapse and intervening medical

treatment.
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On these bases and the other arguments made by the Appellant Trant which the Appellant
MPA 1I joins and incorporates herein,!! the trial court erred in denying the directed verdict

motions and the INOV motion based on the absence of probable cause. '2

V. The trial court erred in making an award of “offer of judgment interest” which is in

contravention of the legislative intent as expressed in 2005 Act Number 32.

The Respondent filed a post-trial motion seeking an award of so-called “offer of
judgment interest” pursuant to Section 15-35-400 and Rule 68, SCRCP. The motion is based
upon an Offer of Judgment that was served on November 15, 2022. The Offer of Judgment was
served on and directed against the Appellant MPA Il and MAG Mutual Insurance Company.
(R.115-117). MPA 1I opposed that motion on the basis that Section 15-35-400 and Rule 68(b),
SCRCP, on which the Respondent’s motion is based, are not applicable to charitable entities. (R.
251-257). In rejecting that argument, the trial court simply states that “[t]his Court disagrees
with Defendants’ argument that charitable organizations, such as MPA 1I, are not subject to offer

of judgment interest.” (R. 35). The trial court provided no legal analysis of the issue nor even

1 In accordance with Rule 208(6), SCACR, the Appellant MPA 1I hereby adopts
and incorporates herein the arguments set forth in Argument C in the Opening Appellant’s Brief
filed by the Appellant Trant.

12 The Appellants argued in the court below that the jury’s verdict of $30 million in
actual damages is grossly excessive and warrants a new trial absolute. Ultimately, the trial court
entered a joint and several judgment against MPA 1I for $2.4 million in actual damages as well
as the offer of judgment interest. In accordance with Rule 208(6), SCACR, the Appellant MPA
IT hereby adopts and incorporates herein the arguments set forth in Argument F in the Opening
Appellant’s Brief filed by the Appellant Trant. The Appellant MPA II agrees that the $30
million verdict was grossly excessive and should not be permitted to stand for the reasons argued
by Dr. Trant. Moreover, for the same reasons, even the portion of that verdict for which a
judgment is entered against MPA 1I is grossly excessive. If the Court agrees with Dr. Trant’s
position and grants a new trial absolute on this basis, the new trial absolute should be granted for
both Appellants as to liability and damages. See, S.C. Code Ann. § 15-33-125.
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13" Accordingly, the trial court granted

stated why the court “disagreed” with MPA II’s position.
the motion for offer of judgment interest and awarded $380,843.84 in offer of judgment interest.
(R. 36). MPA II contends that the trial court erred in awarding the offer of judgment interest
against a charitable entity.

By way of background, Section 15-35-400 was enacted as part of Act No. 32 of 2005.
Section 18 of Act No. 32 reads: “The provisions of this act do not affect any right, privilege, or
provision of the South Carolina Tort Claims Act contained in Chapter 78, Title 15 of the 1976
Code or the South Carolina Solicitation of Charitable Funds Act as contained in Chapter 56 of
Title 33.” Section 18 was then codified in Section 15-78-220, which provides verbatim that:
“The provisions of Act No. 32 of 2005 do not affect any right, privilege, or provision of the
South Carolina Tort Claims Act contained in Chapter 78, Title 15 of the 1976 Code or the
South Carolina Solicitation of Charitable Funds Act as contained in Chapter 56 of Title 33.”
See, S.C. Code Ann. § 15-78-220. Accordingly, the provisions of Act No. 32, including
Section 15-35-400, are explicitly inapplicable to cases brought pursuant to the Solicitation of
Charitable Funds Act, including the present case.

Additionally, Rule 68, SCRCP, was amended in 2006 to adopt certain language and

provisions from Section 15-35-400. Rule 68(b), however, is not and cannot be construed as

applicable to charitable organizations sued under the Solicitation of Charitable Funds Act.

13 In its Rule 59(e) motion, MPA II requested the trial court to provide its analysis of

those arguments to provide for a “proper ruling” as contemplated by appellate case law. See,
Ellie, Inc. v. Miccichi, 358 S.C. 78, 594 S.E.2d 485, 498 (Ct. App. 2004) ("Error preservation
requirements are intended 'to enable the lower court to rule properly after it has considered all
relevant facts, law, and arguments’”’) (Emphasis added); /'On v. Town of Mt. Pleasant, 338 S.C.
406, 526 S.E.2d 716, 724 (2000).
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Otherwise, Rule 68(b) would be unconstitutional.'* Section 4 of Article V of the South
Carolina Constitution requires that procedural rules must be subordinate to statutory law.
That constitutional provision states: “The Supreme Court shall make rules governing the
administration of all the courts of the State. Subject to the statutory law, the Supreme Court
shall make rules governing the practice and procedure in all such courts.” See, S.C. Const.,
art. V, § 4. (Emphasis added). In construing this provision, the Supreme Court in Stokes v.
Denmark Emergency Medical Services, 315 S.C. 263, 433 S.E.2d 850 (1993), explained that
“[t]he clause ‘subject to the statutory law’ establishes the intent to subordinate to the General
Assembly the Court's rulemaking power in regard to practice and procedure.” 433 S.E.2d at 852.
See also, Marichris v. Derrick, 384 S.C. 345, 682 S.E.2d 301, 305 (Ct. App. 2009) (“[a] rule of
civil procedure may not limit the provisions of a statute”). Consequently, Rule 68(b) cannot be
read as creating liability for pre-judgment interest or “offer of judgment interest” where the
General Assembly has expressly provided that Section 15-35-400 is not applicable to charitable
organizations sued under the Solicitation of Charitable Funds Act. Therefore, in order to be
constitutional, Rule 68(b) must be read as being inapplicable to Solicitation of Charitable Funds
Act cases, including the present case.

In sum, the trial court erred in making an award of offer of judgment interest against a

charitable entity. The award of $380,843.84 in interest should be reversed.

14 The Note to the 2006 Amendment for Rule 68 provides: “This amendment makes
this provision consistent with S.C. Code Ann. § 15-35-400, which became effective July 1,
2005.” The intent, therefore, was not to make Rule 68(b) broader in scope or application that
S.C. Code Ann. § 15-35-400. If S.C. Code Ann. § 15-35-400 is not applicable to a particular
case, then Rule 68(b) is also not applicable to that case.
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CONCLUSION

Based on the foregoing discussion and analysis, the Appellant McLeod Physician
Associates I respectfully requests that the Court reverse the Order Denying Defendants’ Motion
for Change of Venue issued by Circuit Court Judge H. Steven DeBerry, 1V filed September 19,
2024, and remand this action for a new trial in the Florence County Court of Common Pleas.
Additionally, the Appellant MPA II requests that the Court reverse the Orders of Circuit Court
Judge R. Ferrell Cothran and the Form Order denying a subsequent motion for reconsideration
on the grounds discussed herein. The Court is asked to remand for entry of a JNOV in favor of
the Appellants, or in the alternative, that the judgment be reduced to a single cap of $1.2 million.
Further, the Court is requested to reverse the award of offer of judgment interest.
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