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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by revoking appellant’s community supervision without a
finding that the violation was willful, and that it was not caused by circumstances beyond

appellant’s control?



STATEMENT OF THE CASE

" Appellant was- originally convicted of armed robbery and he was on community
V supervision at the time of the February 15, 2013 re;/ocation hearing before the Honorable

Howard P. King. R 11. (South Carolina Department of Probation, Parole ana Pardon
services violation report). Julie Richard represented appellant at the revocation hearing.
Ageﬁt Sumter represénted the iétate. R 1.‘

In the community supérvision arrest warrant it stated that appellant had failed topay .
his_'supervision fees, had failed t(; pay his electronic moniforing fees, and failed té comply
with electr;)nic monitoring. R 13. (community sﬁpervision arrest warrant) The judge also
noted appellant had a community supervision arrest warrant for not telling his ageﬁt the trufh
about refraining from drug use. R. 13«(arre‘st Warrant). R. 5, II. 3-15. A‘F the conclusion of ) A
. the revo.c‘ation. hearing Jﬁdge King fevoked one year of appellant’s community supervision. »
R. 49, 11; 7-10. | | |

This appeal follows.



ARGUMENT

The court erred by revoking appellant’s community supervision without a finding

that the violation was willful, and that it was not caused by circumstances beyond

appellant’s control.

‘ Defeﬁse counsel Richard explained to the court that >appellant turned himself in in"
Georgia Vvheﬁ he learned there was an outstanding covmmﬁnity‘ sup'ervisioh arrest warrant for
| his arrest. R. 7, 1. 2-10.. Richard explained that‘.appellant did not originally report Béck in |
South Carolina because his soﬁ had been shot in 2012, and his éon almost died from the gun
shot wound. Richard said that while appellant admitted he did not report she further noted
that appellaht had not been engéged in any criminal activity. R..7, 1I. 2-8

Apf)ellant had a job and he was trying to pay his child support “and pay off the
' [elecfronic] monitor.” R. 8, 11. 4;19. The judge revoked one year of appellant’s éofnmunity
‘ supewiéion without makmg any finding ér'e’ven addre_ssiﬁg Whether appellant’s: failure té |
pay his electronic monitoring émd other fees were willﬁll \}iqlations or caused by
circumstances beyond his control. R. 8, 11 9-1l5.

Discussion -

The violation rei:iort stated that appellant had been ordere;l to pay $280 in electronic
monitoring, z.l_nd he was in arrearage $225. Apbeilant had also been ordered to pay $950 for
regular supe&ision and $280 for intense supervision. Appellant owed $650 for his regular
supervision, and he was in arrears $220 on his intense Isuperifision. R. 11. (Probation and
Parole violation report). |

In State v. Garrard, 390 S.C.146, 700 S.E.2d 269 (2010), this Court considered the

allegation that the defendant was in willful violation of the community supervision program.



It

The Court noted that when appellate courts have defined “willful” they have always
required a showing of consciousness of wrongdoing in order to prove willfulness. Citing,

South Carolina Department of Social Services v. Broome, 307 S.C. 48, 53, 413 S.E.2d

835,839 (1922). In Garrard, the state.fail\ed to prove the defendant intgntionally violated a
court order. The violation was technical and not willful. | | ‘

In State v. Spare, 374 S.C. 264, 647 S.E.2d 706 (Ct. App. 2007), this Court held
there was insufficient evidence ‘to establish that tﬁe probatioﬁer’s failure to pay his
restitution was willful. Cénsequently, since there was not a showing that Spare was able t§
‘pay the unpaid balance of restitution of $40,3 62.75, there was no sh(;Wing that Spafe had ﬁqt

| made a boﬁa fide effort to meet his financial obligation of paying the restitution. See Barlet
-v. State, 288.\S.C. 481,483,343 S.E.2d 620, 6_22:(1986).' |

As in Spare, the Sup;eme Court in Barlet held that the probationer could not have his
probation revoked ‘unless it was ‘shown he did not fhake a bona ﬁde 'effdrt»to‘ meet his )
financial .c;bligation, and that his violation was therefore ;Aﬁllful.

Heré the court did not mﬁke any inquiry as to whether appellént was able to pay his
electronic monitoring fee which appellant said he was éttempting to pay. As seen above,
appellant owed $225 for the electronic monitoring fee. This Court can take judiciai notice of
the fact that electronic monitoring is very expensive.

Similarly, there was no showing that apﬁellant’s-. faﬂufe to pay the $650 m regular -
superyision and $220 in intensive supervision was willful and that he had the ability to pay

. for those fees also. Consequently, the court erred by revoking 6ﬁe year of appellant’s

community supervision.



CONCLUSION

By reason of the forgoing arguments, the revocation of appellant’s community
supervision should be vacated, and in this case remanded to Sumter County Court of

General Sessions for a new community supervision revocation hearing.

Respectfully subm1tted

il

Robert M Dudek
< Chief Appellate Defender

[
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Arthur J ames Buie states:

1. He is Chief Appellate Defender for the South Carolina Ofﬁce of Appellate
Defense, and was appointed to represent appellant..
\ 2. . Hehas re,viewed:the record of appellant’s commuhity supervision revocation
hearing before Judge Howard P. King, which was held on Februrary 15, 2013, and, in his
opinion, the}appeal is without legal merit sufficient to warrant a new trial.”

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396

(1967), briefed an arguable legal issue which arose during the course of the trial.
WHEREFORE, he asks the Court to relieve him as counsel for Arthur James Buie.
Respectfully submitted,

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 22nd day of November, 2013.
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Appellant proposes the following be included in the Record on Appeal:

(1)  Entire community revocation hearmg transcrlpt
- (2) . Probation, Parole and Pardon services report;’
(3) Community supervision arrest warrants;

I certlfy that thls des1gnat10n contains no matter which is irrelevant to this appeal
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