
STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

Certiorari to the Court of Appeals 
Appeal from Florence County 

Honorable D. Craig Brown, Circuit Court Judge 

THE STATE, 
RESPONDENT, 

V. 

TIRIK JAQUAN JOHNSON-EPPS, 
APPELLANT 

APPELLATE CASE NO. 2025-001215 

BRIEF OF RESPONDENT 

JESSICA M. SAXON 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330

ATTORNEY FOR RESPONDENT 

Jan 28 2026



TABLE OF CONTENTS 

TABLE OF CONTENTS ................................................................................................................. i 

TABLE OF AUTHORITIES .......................................................................................................... ii 

COUNTER STATEMENT OF THE ISSUE ................................................................................... l 

STATEMENT OF THE CASE ........................................................................................................ 2 

STANDARD OF REVIEW ............................................................................................................ .3 

ARGUMENT 

The Court of Appeals properly reversed Respondent's convictions 
where the trial court denied Respondent's timely request to 
individually poll the jurors, since a poll must be taken if a request 
for polling is made pursuant to this Court's holding in State v. 

Wright, 439 S.C. 101, 886 S.E.2d 206 (2023) . ....................................................... .4 

Relevant facts .......................................................................................................... .4 
Discussion ................................................................................................................ 7 

CONCLUSION .............................................................................................................................. 20 

I 



ii 

TABLE OF AUTHORITIES 

South Carolina Cases 

Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (2018) .................................................................... 3 

State v. Johnson-Epps, 2025-UP-135 (S.C. Ct. App. filed April 23, 2025) ............................... 2, 7 

State v. Kelly, 372 S.C. 167, 641 S.E.2d 468 (Ct. App. 2007) ..................................................... 16 

State v. Linder, 276 S.C. 304, 278 S.E.2d 335 (1981). .......................................................... passim 

State v. Robinson, 287 S.C. 173, 337 S.E.2d 204 (1985) ............................................................. 17 

State v. Singleton, 319 S.C. 312, 460 S.E.2d 573 (1995). ............................................................ 17 

State v. Wright, 432 S.C. 365, 852 S.E.2d 468 (Ct. App. 2020) ................................................. 3, 7 

State v. Wright, 439 S.C. 101, 886 S.E.2d 206 (2023) .......................................................... passim 

United States Cases  

Estes v. State of Texas, 381 U.S. 532 (1965). ............................................................................... 11 

Humphries v. District of Columbia, 174 U.S. 190 (1899) ............................................................ 11 

Press–Enterprise Co. v. Superior Court of California, 464 U.S. 501 (1984). ............................. 11 

Ramos v. Louisiana, 590 U.S. 83 (2020) ........................................................................................ 9 

United States v. Carter, 772 F.2d 66 (4th Cir. 1985).......................................................... 9, 22, 23 

United States v. Miller, 59 F.3d 417 (3d Cir. 1995) ....................................................................... 9 

Weaver v. Massachusetts, 582 U.S. 286 (2017) ..................................................................... 15, 17 

Other Jurisdictions 

City of Dayton v. Allen, 27 O.O.2d 179, 200 N.E.2d 356 (Ohio Com. Pl. 1959) ......................... 14 

Commonwealth v. Martin, 379 Pa. 587, 109 A.2d 325 (1954) ............................................... 15, 19 

Duffy v. Vogel, 12 N.Y.3d 169, 905 N.E.2d 1175 (2009) ............................................................. 18 

 
 



Johnson v. Commonwealth, 694 S.W.3d 232 (Ky. 2023) ............................................................. 14 

McLarty v. State, 842 So. 2d 590 (Miss. Ct. App. 2003) .............................................................. 14 

Miles v. Commonwealth, 256 S.W.3d 46 (Ky. Ct. App. 2008) ..................................................... I 0 

People v. Hoffman, 24 N.Y.2d 59 (N.Y. Sup Ct. 1940) ............................................................... 12 

People v. Wheat, 383 Ill. App. 3d 234, 889 N.E.2d 1195 (2008) ................................................. 13 

Rinker v. State, 228 Ga.App. 767, 492 S.E.2d 746 (1997) ........................................................... 13 

Sowell v. State, 458 So. 2d 375 (Fla. Dist. Ct. App. 1984) ..................................................... 13, 19 

State v. Boger, 202 N.C. 702, 163 S.E. 877 (1932) ...................................................................... 14 

State v. Callahan, 55 Iowa 364, 7 N. W. 603 (l 880) ..................................................................... 13 

State v. Holloway, 106 N.M. 161, 740 P.2d 711 (Ct. App. 1987) ................................................ 10 

State v. Holloway. 106 N.M. 405, 744 P.2d 180 (1987) . .............................................................. I0 

State v. Milton, 178 N .J. 421, 840 A.2d 83 5 (2004) ..................................................................... I 0 

State v. Pare, 755 A.2d 180 (2000) ........................................................................................ I 0, 13 

State v. Pockert, 49 Wash. App. 859, 746 P.2d 839 (1987) ................................................... 15, 18 

State v. Reppetto, 66 Mo. App. 251 (1896) .................................................................................. 14 

State v. Tennant, 319 S.E.2d 395 (W. Va. 1984) .......................................................................... ll 

State v. Wojtalewicz, 127 Wis. 2d 344,379 N.W.2d 338 (Ct. App. 1985) ................................... 15 

Stewart v. People, 23 Mich. 63 (I 871) ......................................................................................... 14 

Virgin Islands v. Hercules, 875 F.2d 4 I 4 (3d Cir. I 989) ............................................................... I 0 

Wingfield v. State, 95 Ark. 71, 128 S.W. 562 (1910) ................................................................... 13 

Other Authorities 

Fed. R. Crim. P. 31 Advisory Committee Notes ............................................................................ 9 

Ill 



Constitutional Provisions 

U.S. Const. amend. VI .............................................................................................................. 9, 18 

U.S. Const. amend. XIV ................................................................................................................. 9 

IV 





































unfairness in this case, that alone does not remove the error out of the structural class of errors 

requiring reversal. 

The New York Court of Appeals discussion, in a civil case no less, on the inability to 

apply harmless error analysis to the denial of the right to individually poll the jury is instructive. 

The court there wrote, 

A verdict in a jury trial is emphatically not a judicial construct. 
Indeed, it is hard to know upon what empirical basis a verdict untested in 
open court by direct inquiry of the individual jurors might be judicially 
deemed to be the final expression of the jury's true intention. Here, it is 
important to understand that the relevant question is not whether the trial 
evidence was sufficiently persuasive to impel a hypothetical reasonable 
juror to vote in favor of the announced verdict, but rather whether each 
juror chosen by the parties to hear the case would, upon reflection, 
publicly affirm that the verdict agreed to in the jury room was the one he 
or she actually intended. The exercise of individual conscience involved is 
one whose outcome defies prediction. 

No court, however, may claim to know each juror's conscience so 
as to retrospectively offer assurance that the verdict was in its initial 
iteration what its authors had actually intended. Only timely inquiry of 
jurors will disclose whether their announced verdict truly expresses their 
will, and it is for this reason, and not out of unreasoned devotion to 
antique forms, that the common-law insistence upon jury polling has 
persisted. Harmless error analysis in this context would amount to no more 
than a speculative exercise, impermissibly substituting the judgments of 
judges for those that would have been made and disclosed by jurors had 
their verdict been properly pronounced in open court. 

Dujjyv. Vogel, 12N.Y.3d 169,177, 905N.E.2d 1175 (2009) 

While the right to polling itself is not constitutional, it is a corollary to the Sixth 

Amendment right to have a unanimous verdict. Indeed "[t]he right to have each juror 

individually state his or her verdict in his presence is essential to a criminal defendant's 

constitutional right to a unanimous verdict." State v. Pockert, 49 Wash. App. 859, 746 P.2d 839 

(1987) The denial of such a substantial, fundamental right, where there is no other opportunity 
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for a party questioning the propriety of the verdict to test it in open court, warrants reversal. 

Even when the trial is otherwise largely free from error that the denial of the right to individually 

poll the jury is off significant magnitude that "it is better that the case be tried again than that a 

precedent impairing a defendant's right to a poll of the jury be engrafted on our criminal 

procedure." Commonwealth v. Martin, 379 Pa. 587, 109 A.2d 325, 327 (1954); See Also Sowell 

v. State, 458 So.2d 375, 376 (Fla. Dist. Ct. App. 1984) (We find that precedent also should not be

established in this state impairing a defendant's right to a poll of the jury upon his or her timely 

request.) The weight of authority is in accord with this Court's decision in Linder and Wright. 

The holding in Linder is not an empty one but pertains to a substantial right of a criminal 

defendant and the harm from the denial of such a poll cannot be known, only speculated to. This 

Court should affirm its decisions in Linder and Wright. 
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