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Good afternoon,

Attached for filing in the above referenced case is the Petition for Rehearing and the
accompanying proof of service to the Attorney General.

All the best,

Daniel Bast

Administrative Assistant

South Carolina Commission on Indigent Defense
Division of Appellate Defense

(803) 734-1330

This communication and any attachment thereto is intended only for use by the addressee(s) named
herein, and may contain legally privileged and/or confidential information. If you are not the intended
recipient of this e-mail, you are hereby notified that any dissemination, utilization, distribution or copying
of this e-mail, and any attachments thereto, is strictly prohibited. If you have received this e-mail in error
please notify the Commission on Indigent Defense immediately and permanently delete the original and
any copy of any e-mail and any printout thereof. SCCID may be reached by using the email address of the
sender, or at 803-734-1343.
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lancaster County

Honorable Paul M. Burch, Circuit Court Judge

Opinion No. 2026-UP-012

THE STATE,

RESPONDENT,

DAVID LOUIS HAYDEN,

APPELLANT

APPELLATE CASE NO. 2022-001459

PETITION FOR REHEARING

On January 14, 2026, this Court issued an unpublished opinion in connection with this
matter, State v. Hayden, No. 2022-001459 (S.C. Ct. App. Jan. 14, 2026). Pursuant to Rule
221(a), SCACR, David Louis Hayden requests that this Court grant rehearing. While this
Court’s decision found trial court erred in finding evidence of the victim’s changing versions of
events from another incident not relevant, this Court found the error harmless due to a failure of

sufficient proof of the events in question under State v. Boiter, 302 S.C. 381, 383, 396 S.E.2d

364, 365 (1990). As that holding improperly applies issue preservation rules to avoid an issue

that was clearly presented to and ruled upon by the trial court, appellant requests rehearing.





This Court correctly found that the trial court erred in refusing to admit the contradictory
claims by the victim regarding a subsequent event as not relevant since such false claims are

probative of the victim’s credibility. See State v. Boiter, 302 S.C. 381, 383, 396 S.E.2d 364, 365

(1990) (“Evidence of prior false accusations by a complainant may be probative on the issue of
credibility.”). For such contradictory claims to be admissible, the trial court should:

first determine whether such accusation was false. If the prior

allegation was false, the next consideration becomes remoteness in

time. Finally, the trial court shall consider the factual similarity

between prior and present allegations to determine relevancy.
Id., 302 S.C. at 383-84, 396 S.E.2d at 365.

The trial court did not find that the Dorchester County incident and subsequent change in
the incident’s characterization by victim were not established with sufficient factual basis. To
the contrary, the basic facts of the allegations were documented by the Dorchester County
Sheriff’s Department. Specifically, as relayed by Counsel to the trial court, victim ran away from
the Lowcountry Behavioral Health home and met someone at a local boat landing. When
caught, the victim alleged sexual assault. Upon investigation, victim altered her account to
indicate a consensual sexual encounter rather than force. R. 30, 1. 22—R. 31,1 17; R. 34, 1. 24—
R. 35, 1. 23. As to the proposed use of the incident details, trial counsel asserted, “So she lied
about it being assault versus a consensual act.” R. 33, Il. 16-17. Sﬁch deception goes to
credibility and the purpose of the rule outlined in Boiter.

The trial court ruled that the matter was “not relevant” since it occurred after the incident
surrounding appellant’s trial.

Court: I'm going to allow the first one, but I think we’d be out of

line with that second one if it happened after all these allegations
against—





Counsel: Yes, sir—
Court: —against him.
Counsel: Yes, sir. I understand.

Court: But I don’t see how it’s relevant to me.

R. 36, 1l. 4-17. The trial court did not express a doubt regarding the veracity of the report or

question the level of proof offered by appellant about this incident.l As the trial court did not
require additional information regarding the “false” nature of victim’s changing story in
describing the incident, trial counsel was under no obligation to provide additional details to
preserve the issue for appellate review. “[I]ssue preservation rules should not be applied in a
technical manner as if this is some sort of game of ‘gotcha’ elevating form over substance to trap

trial lawyers so as to prevent the appeal of a legitimate issue.” State v. Morales, 439 S.C. 600,

609, 889 S.E.2d 551, 556 (2023). Here, trial counsel gave the trial court a fair opportunity to
rule on the matter. The trial court ruled the facts surrounding the incident were not relevant, a
finding this Court has deemed in error. Trial counsel was under no cobligation, from an issue
preservation perspective, to anticipate this Court would also question the sufficiency of the
underlying assertion that the incident happened and that the victim altered her story. If the
record is less than forthcoming on the entire context of the Dorchester County incident, that is
the result of the trial court’s finding that the matter was simply not relevant. Had the factual

accuracy of the events surrounding the incident have been an issue in dispute, trial counsel would

1 Appellant’s counsel had the incident report completed by Dorchester County supporting the
nature of the original allegations and investigation for the trial court’s consideration. R. 34, 1i. 9-
12.





have been of course required to provide additional proof to establish the prior allegation.2 In the
present case, victim’s own changing statement accomplished that task. Either the event in
Dorchester was consensual or forced, but the relevance and importance to appellant’s trial was
the altered version by the victim. That the victim altered her description of the event was not
doubted by the trial court and would not be a proper basis to deny ruling on the matter under
preservation grounds.

This Court correctly found that remoteness of time was not an issue barring admission.
“Although Boiter governs the admission of ‘prior false allegations’ of a complainant, and this
allegation occurred subsequent to the events of the case, it nevertheless occurred prior to the
actual trial, and such an allegation may have the same potential probative value. . .” State v.
Hayden, No. 2022-001459 (S.C. Ct. App. Jan. 14, 2026).

Finally, the Dorchester incident and the charges against Dorchester were similar in
nature. In both settings, victim was running away from a location. In both settings, victim

alleged a sexual assault, In the Dorchester setting, those allegations changed to acknowledge a

consensual encounter.3 Both events relied upon the credibility of the victim.

Respectfully, this Court’s opinion finding the trial court erred in denying the admission of
the Dorchester incident under relevance ground but finding an insufficient showing under State
v. Boiter applies issue preservation “in a technical manner” and as a “game of ‘gotcha’ elevating

form over substance to trap trial lawyers so as to prevent the appeal of a legitimate issue.”

2For example, trial counsel could have subpoenaed the investigating officer and presented the
contradictory statements to further establish the basis of the Boiter requirements had the trial
court ruled on the matter on this ground.

3 Appellant acknowledges the consent aspect would not alter the Dorchester County incident as
being criminal in nature depending on the age of those involved. See S.C. Code Ann. § 16-3-655
(2012).





Morales, 439 S.C. at 609, 889 S.E.2d at 556. Due to the dependance on credibility in this matter
as argued in appellant’s brief, the suppression of this evidence was prejudicial and requires
reversal and a new trial. See State v. Grovenstein, 340 S.C. 210, 220, 530 S.E.2d 406, 412 (Ct.
App. 2000) (reversing where evidence of victim’s prior sexual conduct was improperly

suppressed).
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L Gary'H. Yotinson
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT
SC BAR #8898

This 29th day of January, 2026.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lancaster County

Honorable Paul M. Burch, Circuit Court Judge

THE STATE,
RESPONDENT,

DAVID LOUIS HAYDEN,

APPELLANT

APPELLATE CASE NO. 2022-001459

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Petition for Rehearing in the aboyerreferenced case has been served upon
Joshua A. Edwards, Esquire, at the primary e-mail afldress listed in the Attorney Information
System (AIS); and on David Louis Hayden, #2100 o¢ Correctional Institution, 990

Gary H. Johnson
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

ATTORNEY FOR APPELLANT






Bast, Daniel

From: Bast, Daniel

Sent: Thursday, January 29, 2026 2:58 PM

To: jedwards@scag.gov

Cc: Johnson, Gary; susanspencer@scag.gov

Subject: 2022-001459 - The State v. David Louis Hayden

Attachments: 2022-001459 - The State v. David Louis Hayden - Petition for Rehearing.pdf

Good afternoon,

Attached is a copy of the Petition for Rehearing in the above referenced case which will be filed today,
January 29, 2026, with the Court of Appeals.

All the best,

Daniel Bast

Administrative Assistant

South Carolina Commission on Indigent Defense
Division of Appellate Defense

(803) 734-1330






