
From: Leslie Lenhardt
To: Court Of Appeals Filings
Cc: Bradley D. Churdar; Joseph A. Giordano; Ellis Lesemann; S. Grace Heaton Benko; Kenzie Poole; Polly Bell
Subject: CCL v. SCDES & Pulte Home Company, LLC, Appellate Case Nos. 24-ALJ-07-0088-CC to 24-ALJ-07-0131-CC
Date: Friday, January 30, 2026 3:12:55 PM
Attachments: reply in support motion to strike_final.pdf

proof of service reply motion to strike.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Please see attached for filing in the above-referenced matter.
Thank you!

Leslie Lenhardt
Senior Managing Attorney
S.C. Environmental Law Project
510 Live Oak Drive
Mount Pleasant, SC 29464 | scelp.org
Sign up for our e-news

Phone: (843) 527-0078
leslie@scelp.org

mailto:leslie@scelp.org
mailto:ctappfilings@sccourts.org
mailto:Bradley.Churdar@des.sc.gov
mailto:Joseph.Giordano@des.sc.gov
mailto:erl@lalawsc.com
mailto:GHB@lalawsc.com
mailto:kenzie@scelp.org
mailto:polly@scelp.org
https://protect.checkpoint.com/v2/r01/___http://scelp.org___.YzJ1OnNjanVkaWNpYWw6YzpvOmQxMjM5Y2E5OTJhYzk1MjgzMWJjZjkxZmY1MDlkNWMyOjc6NjUxZjplMzNjNjAyMTg2NWRmYTdlMDdlODhjMDc4MmQ2YTVlMGE3ZDc1NGQyNGM3NTVlMjMyZDFhY2QwZjA2Y2JlNWU2Omg6VDpO
https://protect.checkpoint.com/v2/r01/___https://www.scelp.org/pages/bloomerang-subscribe___.YzJ1OnNjanVkaWNpYWw6YzpvOmQxMjM5Y2E5OTJhYzk1MjgzMWJjZjkxZmY1MDlkNWMyOjc6OWE0YzphZmRiZjEyYmRmMjdhZGE4N2M3MDhjM2U1MjkzYTg3MmQ4OTllMDVjZDUyYTZhZDM1M2IzMzAyZDk5NTA4NGU4Omg6VDpO
mailto:leslie@scelp.org



1 


 


THE STATE OF SOUTH CAROLINA  


In the Court of Appeals 


_______ 


 


APPEAL FROM THE ADMINISTRATIVE LAW COURT 


Deborah Brooks Durden, Administrative Law Judge 


_______ 


 


Docket Nos. 24-ALJ-07-0088-CC to 24-ALJ-07-0131-CC 


Appellate Case No. 2025-000379 


 


____________________________________________________________ 


 


South Carolina Coastal Conservation League, ……………………………………... Appellant, 


 


  v. 


 


South Carolina Department of Environmental Services and  


Pulte Homes, LLC…………………………………………………………………Respondents. 


 


____________________________________________________________ 


 


APPELLANT’S REPLY IN SUPPORT OF  


MOTION TO STRIKE EXTRA RECORD EVIDENCE 


____________________________________________________________ 


 


 Respondent South Carolina Department of Environmental Services (“DES”) attempts to 


discredit Appellant’s motion in its Motion to Strike through mischaracterization. It should go 


without saying there are events that can occur subsequent to a lower court ruling that result in an 


appeal becoming moot. However, instead of filing a motion to dismiss the appeal as moot, DES 


has included an extensive narration of its electronic permitting protocols and procedures in its 


Initial Brief. Given this procedural posture, Appellant has been forced to file this motion to exclude 


this extra-record evidence. The more appropriate procedure for DES would be to file such a motion 


if it considers these alleged intervening events to prevent this Court entirely from the ability to 
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afford any relief.  See Wachesaw Plantation E. Comm. Servs. Assn. v. Alexander, 414 S.C. 355, 


778 S.E.2d 898 (2015), Byrd v. Irmo High School, 321 S.C. 426, 468 S.E.2d 861 (1996) (ruling on 


mootness grounds following motions to dismiss appeals); see also J&W Corporation of 


Greenwood v. Broad Creek Marina of Hilton Head, 441 S.C. 642, 896 S.E.2d 328 (Ct. App. 2023) 


(concluding issue was moot following partial motion to dismiss appeal). 


 The standard for determining an appeal is moot is extremely high. “A case is moot where 


a judgment rendered by the Court will have no practical legal effect upon an existing controversy 


because an intervening event renders any grant of effectual relief impossible for the Court.” 


Wachesaw Plantation E. Comm. Servs. Assn. v. Alexander, 414 S.C. 355, 359, 778 S.E.2d 898, 


900 (2015), quoting S.C. Ret. Syst. Inv. Comm’n v. Loftis, 402 S.C. 382, 384, 741 S.E.2d 757, 758 


(2013) (emphasis added). Intervening events that have met the standard for rendering a case moot 


include the death of a party, effectuated settlement agreements, the issuance of permits, and 


completion of the challenged project(s). See Byerly v. S.C. Nat. Bank Corp., 311 S.C. 127, 128, 


427 S.E.2d 715, 716 (Ct. App.), aff'd, 313 S.C. 385, 438 S.E.2d 233 (1993); see also Cheap-O's 


Truck Stop, Inc. v. Cloyd, 350 S.C. 596, 603, 567 S.E.2d 514, 517 (Ct. App. 2002) (finding that 


“[b]ecause we find the present case was settled and the settlement is enforceable, the issue is 


moot.”); see also Christ Cent. Ministries v. City of Columbia Bd. of Zoning Appeals, 424 S.C. 358, 


361, 818 S.E.2d 30, 31 (Ct. App. 2018) (holding “[t]he City's decision to grant the permit pending 


appeal has made ‘any grant of effectual relief impossible for the reviewing court.’”); see also Croft 


as Tr. of James A. Croft Tr. v. Town of Summerville, 433 S.C. 473, 481, 860 S.E.2d 352, 356 (2021) 


(finding that “[p]etitioners' appeal became moot because the Developer decided to abandon the 


Project, not because Petitioners had insufficient time to challenge the Board's approval before the 


controversy ended.”).  
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 Respondent DES has provided no explanation or argument for why their representations 


about the electronic permitting webpage, which have not been independently verified, make it 


impossible for this Court to afford any relief. In fact, the extensive recitation required to explain 


this electronic permitting process (over eight pages) supports Appellant’s contention that the 


adequacy and efficacy of this process to satisfy due process concerns remain in question. There 


are too many questions raised and unsubstantiated representations made in DES’ Initial Brief to 


concede that “the Department’s proactive measures have addressed [Appellant’s] concerns” or to 


support any assertion that the claims before the Court are now moot. Initial Brief of Respondent 


DES at p. 21. 


 Moreover, this Court can provide a remedy despite DES’ actions relating to its website. It 


can issue an opinion recognizing the legal obligation of DES to provide notice and an opportunity 


to be heard for the kinds of permits at issue in this case. This is all the more concerning given that 


Respondent denies that public notice is required. As it currently stands, DES’ publication of 


applicant information is entirely voluntary.  DES could cease operation of this program at any time 


for any number of reasons; e.g. budget constraints, time constraints, volume of applications, staff 


changes, etc. 


 Respondent DES incorrectly states that “[a]ppellant requested this court to not take judicial 


notice of facts spawning from the substantively similar Case No. 2022-CP-10-05192.” Return to 


Motion to Strike of Respondent DES at p. 7. Appellant did not request this court to refrain from 


taking judicial notice of Case No. 2022-CP-10-05192. Appellant makes no explicit or implicit 


request of the sort. Respondent DES entirely misunderstands Appellant’s argument as to judicial 


notice—an argument that contests a separate, additional rationale as a basis for admitting 


Respondent DES’s extra-record testimony.  
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 Respondent DES cannot utilize judicial notice as a means to admit this testimony into the 


record. “[T]his Court should not allow the admission of this extra-record evidence on the grounds 


it is entitled to take judicial notice of these alleged facts. The South Carolina Rules of Evidence, 


Rule 201, only permits the taking of judicial notice of an adjudicative fact, which is ‘one not 


subject to reasonable dispute in that it is either (1) generally known within the territorial 


jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources 


whose accuracy cannot reasonably be questioned.’ SCRE Rule 201(a), (b).” Appellant’s Motion 


to Strike at p. 4. As stated, “[a] trial court may take judicial notice of a fact only if sufficient 


notoriety attaches to the fact involved as to make it proper to assume its existence without proof. 


A fact is not subject to judicial notice unless the fact is either of such common knowledge that it 


is accepted by the general public without qualification or contention, or its accuracy may be 


ascertained by reference to readily available sources of indisputable reliability.” Eadie v. H.A. Sack 


Co., 322 S.C. 164, 171-172, 470 S.E.2d 397, 401 (Ct. App. 1996), citing Moss v. Aetna Life Ins. 


Co., 267 S.C. 370, 228 S.E.2d 108 (1976); Masters v. Rodgers Dev. Group, 283 S.C. 251, 321 


S.E.2d 194 (Ct.App.1984). It is unclear at this time whether these “facts,” particularly relating to 


how the web page operates, are publicly accessible or accurately represented by DES. 


 Based on the foregoing, Appellant requests that the following specific language be struck 


from the Initial Brief of Respondent DES: Statement of Facts page 7, beginning with “[i]n 


September 2025, the Department began to …” through page 10; and Section II, page 16 though 


page 21. Appellant does not object to the inclusion of the statements contained in footnote 12 of 


the Initial Brief relating to Case No. 2022-CP-10-05192. 
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       Respectfully submitted, 


 


       s/ Leslie S. Lenhardt__________ 


Leslie S. Lenhardt, Esq. 


Amy E. Armstrong, Esq. 


Monica Whalen, Esq. 


S.C. ENVIRONMENTAL LAW PROJECT 


510 Live Oak Drive 


Mount Pleasant, S.C. 29464 


Telephone: (843) 527-0078 


FAX:  (843) 527-0540 


 


Attorneys for Appellant 


January 30, 2025 
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I hereby certify that on this date I served Appellant’s Reply in Support of Motion to Strike 


on all parties by emailing a copy of same on January 30, 2026, to the Attorney Information System 


provided email addresses below:  


 


Attorneys for Respondent South Carolina Department of Environmental Services: 


 


Joseph A. Giordano, Esq. 


joseph.giordano@des.sc.gov  


Christopher P. Whitehead, Esq. 


christopher.whitehead@des.sc.gov  


Bradley D. Churdar, Esq. 


Bradley.Churdar@des.sc.gov  


South Carolina Department of Environmental Services 


2600 Bull Street 


Columbia, SC 29201 


 


Attorneys for Respondent Pulte Homes, LLC: 


 


Ellis Lesemann, Esq. 


erl@lalawsc.com 
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S. Grace Heaton Benko, Esq. 


erl@lalawsc.com  


Lesemann & Associates, LLC 


418 King Street Suite 301 


Charleston, SC 29403 
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Monica Whalen, Esq. 


S.C. ENVIRONMENTAL LAW PROJECT 
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January 30, 2026 
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