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MS. RATIGAN: May'it please_the Court, Your
Honor. This is the case of Orlando Smith vs. The State of
South Carolina, docket number is ZOinCP—23—7261. sHe has
a bit-of a lengthy procedural history, Your Honor, so I
would refer you to‘the}facts set forth in'our‘return'of
the Conditional Order if I --

_THE COURT: Okay.

MS. RATIGAN:. Kind ef a complicated issue.

Mr. Smith flled his PCR appllcatlon in September 2010.. I

~filed a return and a motion to dlsmlss argu1ng that it was

both untimely and successive. He was orlglnally 1nd;cted

in. 1998 for murder. He‘Was repreéented,by Tim Sullivan on

‘that charge, the case was brought»to trial. He was found

guilty. On,Julyll9thlof,2000, Jﬁdge«Patterson sentenced

uhim‘toiéo”years. That case was appealed.’ It .was

perfected in the nature of an.AndersAhrief.‘ Court. of

Appeals_dismissed the matter in May of 2002.

He then flled hlS flrst PCR appllcatlon in

September of 2002 " The hearing was held in this"

'courthouse October of 2003. He was represented at that

time by'JohnfO'Leary. Your Honor, actually presided over

: that hearlng and denied the appllcatlon after the hearing

by Order filed March of 2004 That application was
appealed, effected in the. nature of a Johnson petitien.

The Supreme Court denied the petition in June of 2006.
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He. then filed a subseguent petition for Writ of

‘Habeas Corpus in the Federal District Court.: That matter,

after going?through‘the‘ceurt recommendation stage, was
ultimately dismissed in .November of 2008. Mr. Smith has
filedqa'second~PCR application. And again, I filed a

ﬁotioh to dismise and‘Judge Stilwel;,ihitially‘signed a
Cohditional Order of dismissaicJanuary 5th'of.this year.

. Mr. Blahchette is counsel for Mr. Smith and

.flled a response At someipoint- and-we haveh't‘beeh able
.to determlne exactly when, 1t was, communlcated to me; by

Judge Stllwell or his offlce that the: matter should be set

for-a hearlng : So we would argue our 1n1t1al motlon that

the case should be dlsmlssed because 1t is not tlmely

- The- orlglnal murder trlal was back ‘is 2000 The appeal
b-wasrdlsmlssed 2002. AThu57 is untlmely Further, itfs

successive-: he had his full blte‘at%the appierduring his:

flrst PCR appllcatlon whlch was fully lltlgated and -

appealed?‘ So, we would argue the Condltlonal Order should

[t

‘become final;andithe_case should beadlsmlssed.

.Alternatlve, Ms Blanchetteﬁ‘she'svgoing to raise some

addltlonal 1ssuespthat I!ii‘addrese after shejraisesithem.
THE COURT: okay. All right.
‘Yes, ma'aﬁ. :
MS. BLANCHETTE::‘Thank you, Your Honor, I'm

Tricia‘Blanchette here on behalf of erando Smith. Just-




10

11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

for thé_recofd, I wanted to confirm that the Court
received my letter dated October 24th raisiné the issue
that you had heard his prior PCR hearihg, That he had
concerns that ﬁhat may present a conflict. But I assume,
since I didn't hearAanything back‘from the Court, that
isn't a conflict.

THE COURT: I don't understand how it would be a
conflict. 1Is there some -- something I'm missing?

MS. BLANCHETTE: No, I.explained.to him that
itwsvusually a conflict if;you were either the sentencing
or trial Judge. Butll'veihandled many PCR's where the
Judge had heard a prior PCR. Bdt-ﬁe had conqerné so I
jusf Qanted-fo’make éure I brought}thét to:your attention.

THE COURT: Thank you; Very much.

MS. BLANCHETTEE Befo%e we. went forward; - Thank
you, Your Honor. |

THE COURT: All right.

MS. BLANCHETTE: ' In this case we' have filed a
response to the Conditienal brdér ofxDismissal. And most
recently, after talking to the'State; filed a motion'fof
discovef?. And I'assume, Your Honor, has copies of both
of those there? |

THE COURT: Uh-huh.

MS. BLANCHETTE: What I'm going to do is just

hit the highlights that covers both of those motions as to
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why we're here today and how we've gotten here today.
THE COURT: Okay.

MS. BLANCHETTE: And hopefully I can cover both’

" of those by just doing a brief overview. ' How we got here

today is my client‘found out about the Access to Justice
Post-Conviction bNApTesting Act that was passed back in.
January of 2009. He wrote to the Greenville County Clérku\
of Court to\get an appiication. 'He.also wrote to SLED to

get a copy of his complete‘file-beoause he thought that

,.’would be necessary for that appllcatlon process " SLED

4-responded to hlm w1th a fee on 5/7/09 And he actually
recelved his- flle from SLED on September 16th .2009. And
ithe wrong date is supplied for that in. the Condltlonal

Order of Dlsmlssal Response

Aftergreceiving that he filed his DNA

‘Application in December of 2009 and it was returned to him

in January ---I'm sorry, January 2010, with a copy of the

South Carolina‘Sﬁpreme Court‘Orderosaying that those would

not befprooessed until_fuhding was accessed by the

iegislature. When he discovered~that his DNA Application

would not be processed, he.hired me and he also hired

"Dr. Robert Bennett out‘of Charleston. His circa  vitae was

attached to the reésponsive COD to haVe the testing done
himself. Since it wouldn't be done through the DNA

Application process.
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Why this is important, and most of this is
reflected in the transcript, but prior to trial his
attorney had informed him that no hairs'in this murder
case were taken info evidence that matched his sample.

And that's reflected in the record that I have on page 55.
Looking at his trial, even Kimberly Black from SLED
testified as follows.

I received the hair samples that was actually
collected from a ligature with a small stick. There was
some miscellaneous hairs taken from the victim's body.

One haii from the victim's stomach, hair from the victim's
navel and hair from the victim's knee.

And that's on page 30 throggh 31 of the
transcript. ' She also explainéd that those hairs were
never tested because it was SLED's policy that if there
was blood evidence, they wouldn't test hair.

What we've done is we've- attached a number of
documents to both tﬁe COD4response and the application
that set forth how this issue is important today. First,
the evidence inventory sheets that are attached to the
application, those sheets reflect that this ligature with
a small stick but they don't reference the hair that was
referenced at trial. They also reference the instructions
to test the ligature and small stick. There's two sheets.

One's undated and one is dated. But again, there's no
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mention‘of this hair and that was in the original
discovery.

Alsé attached to the‘application is a case note
coversheet from SLED. There thefe's a note from 2/9 of
'99 that indicates that the agent is to look for hair on
item 18, which is again the ligature. And then a note is
entered two hours later to collect that hair and return it
to the agency. Tﬁe note on that sheet from 6/29 of '99,
indicate that Gene Donahue wants the panfies and ligature
tested and everything else can be:returned because most of
the evidence would not_neéd to'be processed.

Now, attached to the Conditionai Order of
Dismi;s, we put a letter that his.prior counsel received
saying that.all the évidence was returned to Greenville
County Sheriff's Department in March of 1999. Upon

reviewing these SLED documents, there's a contradiction

.there and that was not known to the Applicant prior to

trial.

Now, there is one document that we failed to
attach. I believe I previously provided this to the
State, it's an additional case note coversheet. If, Your
Honor, would like for me to hand that up at this time?

THE COURT: Sure.

MS. BLANCHETTE: And if it's appropriate with

the motion, I would mark this as Applicant's number one.




/

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

507

THE COURT: Okay.

MS. BLANCHETTE: I have another copy.

THE COURT: Okay.

(WHEREUPON, Applicant's Exhibit No. 1 was marked

for identification and received into evidence.)

THE COURT: Was there any objection to that?

MS. RATIGAN: No, Your Honor.

‘THE COURT: Okay. |

MS. BLANCHETTE: On this case notice éoversheet,
just the note that I'd like to point out, it-says'that
item i8 was not processed for blood. But they want DNA

run on the hair.. And it's processed -- or it's placed on

‘the‘shelf to be processed for blood and hair. Then it

also Says to let processing know to return the hair with
evidence that bloéd oﬂ 18, they wbn“tvneed'to analyze the
hair. We'll wait to hear '‘from the officer on how to
proceed with hair. |

'_Now, why all these matters are so important and
why we're pointing out these sheets that we've attached in
our -- explain throughout the Conditional Order of
Dismissal response 1s because this information was not
known to my client at the time of his trial or his prior
PCR. He just received a complete copy so the SLED‘file
and has' started to notice these inconsisténcies about the

testing of the hair in this case.




e’

10

11

12

13
14
15
16

17

18

19

20

21

22

23

24

25

10

Finally, the Trace Department Report dated
January 21st, 1999 is attached to- the application in this

case. Here, the report lists the ligature that's item 18

‘that I keep referring to. But it does not reference the

hair. What this report interestingly says is that The
hair evidence would be preserved fo} future testing if the
need ever arises. Our argument today is thé need has
arisen. There's hair evidence in this case that needs fo
be tested. And my client .try to do it through the DNA
Application but since the legislature hasn't funded that,
this is his only avenue to do it.

Finally, -there's a‘Trace‘WOrkshéet; and thét's
attached tovthe application. It:lists that there's hairs
from the panties and a small hair on-the ligature whicﬁ
was returned to tﬁé'agency untestéd,

Now finally, Your Hénor, i'dvlike to explain why
all this matte#s. I know this is an‘old case but we do
have tﬁe trial ‘transcript. And themently:throughbut the

trial transcript, Mr. Sullivan argues third party guilt.

.And I ‘have spoken with him and he absolutely believes in

Mr. Smith's innocence. _In the trial they went through and
déveloped a third part guilt claim of another individual,
Ted Waldman. They found his prints at the scene. And
there was a number of evidence against him which I can go

through from the transcript if the Court would like.
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Also, Erica Burts was another individual that they
investigated. And Mr. Smith presented the third party
guilt claim on at trial. They obtained actualiy a belt
from him that they thought could have been used in the
strangulation of the victim..

Now, here, as far as my Applicant is concerned,
he was viewed by an officer the next morning and there
were no scratéhesu Even though the reports indicated that
there must have been a fight. There was also no matches
to him on the rape kit. A swab tﬁey took fromlthe table,
a cushion where she was found, there was no matches to him
but to Mr. Waldman.‘

When the Court was making his remarks at. the end
of the trial he said, I've never seen a case like this.
There's nothing in the record to show why or how this
defendant did it.

And the reason why I just point out these small
parts of the trial is that's:why it'é S0 important that we
get these tested. There are hairs that have never been
tested in this case. Where there was a viable third party
guilt. And even the Court, after hearing all the
eVidence, truly questioned whether or not he could be
guilty of the crime. Even though the jury had found him
guilfy.'

What we have filed is a response to the State's
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Conditional Order of Dismissal, which goes through a

number of these documents I referenced,Aas well as the

" application. Then the final thing that we filed is a

motion for discovery. Where there we were specifically
asking for the hairs referenced by Agent Kimberly Black.
And any other DNA évidence that may be available for -
testing. As well as, at my client's request} a full copy
of the Rule 5. Because now that he's discovered that
they're all these documents with very impértant
information'in them in the SLED file, he feéls that it's
very pertinent. And I agree with him that he -- we had
the opportunity to review the‘eﬁtire Rule 5 to make sure
there's not other matters fhat he wasn't aware éf prior..

- THE COURT: AWhat do you mean, refer to the
entire Rule 5.

MS. BLANCHETTE: Any discovéry materials that
the Solicitor's Office may have. Typically they turn them
over to thevdefensé attorneYs;

THE COURT: Yeah.

MS. BLANCHETTE: Your Honor, my primaryrrequgst
is for the DNA evidence. That is just as a safeguard, not
a fishing éXpedition. As far as asking for the discovery
materials.

I do have some case law I can argue but--

THE COURT: Well, do you have some -- just so I
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can get Settled‘on that issue, ié there something to show
that Mr. Sullivan did not get all of the discovery
pursuant to Rule 5?

' MS. BLANCHETTE: Well, I actually, asked
Mr. émith for a copy because typically én inmate will
still have a copy that I can go through.

| THE COURT: Right.

MS. BLANCHETTE: = Unfortunately, due to an, and

he can correct me if I'm wrong, but due to his moving

‘inside the prison, he does not have a copy available at
this time. So, it was just a matter of prove of something

for me to review as his attorney.

THE COURT: Did you>contact Mr. .Sullivan?
MS. BLANCHETTE: I had contacted Mr: Sullivan

and he -does not have it. He was very helpfui but he did

" not have a full copy of it.

THE COURT: Qkay. All right.

MS. BLANCHETTE: And I do have sbme~argumént on
case law, bu£ I assume the State would like'to respond to
all “the information I've put’fo;th.'

THE COURT: Okay.

MS. RATIGAN: " Thank you, Your Honor, maj it
pleasg the Court. Basically, the way that the State's
viewing this is that Ms. Blanchette is trying to argue

that in order to circumvent the statute of limitations and
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‘presumpticn against successive applications, that this is

after discovery evidence: 'ThatVWill gét you:around the
statute. waever, we would argue that it:doesn't meet the
standard for being after discovered evidence. AIfifor no
other reason; the hairsvare mentioned at trial. |
Therefore, this issue could‘haVe.been argued at the first
PCR and it was not. | | |

And as, Your Honor, knows, one-of the issues.of

" proving after discovered evidence is, it could not in'the;

exercise of due diligence, have‘béen discovered prior to
trial. So, we'd argue in terms Qf that getting her around
the statute after discovered evidence hasn‘t,been proven.

o Furthef, iﬂ‘terms‘of the motion for discovéfy,ur

_don't have the file, I don"t even know if this evidence is

still in existence. Kayce McCall has started looking into
it. However, she was in trial this week.. 5o, she could-

not come and ‘inform the Court about. it. ' We'd argue

"against.a full copy of the Solicitor's file. I think it's

irrelevaﬁt'éé fhié point.. But-that diécdvery of‘
re-testing -- of testing the hair samples is‘nOt‘mandated
becéﬁsezit}é nét;afiér aiscé§éred éna héAQhoﬁlA ﬁét be .
allowed to reopen the case when he had a'full bité at the
apple, with a confident defense attorney to argue this(oq

his behalf several years ago. And again, we state that

he hadn't met his burden of being able to go forward and
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that the Conditional Order should be held final.

THE COURT: Okay.

MS. BLANCHETTE: Your Honor, the case of The
State typically relies upon, I believe, it was in their

COD, is Aims vs. State. And there's an interesting quote

in that. It says that At'some poidt judicial review must
stop but there's a rare exception. When the stomach has
failed the Defendant and where it}s continued his
imprisonment without further réyiew amounts to a
miécarriage of justice. This is the situation. We're
honestly jus; asking to have these haifs tested; If the
legislature had funded the DNA Application, we wouldn't be
here to&ay. |

This issue is,nery'discOvere% in tHe fact that
he obtained the SLED file and as result df these'ﬁepérts,
which I've attached to th; application to the COD reéponse
in the one I gave ﬁoday, he's discovered these
inconsistencies about whether these hairs were tested or

/

nét tested. Whether what was said at trial was trué or
not.~.Whether the information given fo his attorney at
trial on the PCR was correét. This was not known to him
at any prior stage and that's why he's bringing the claim
now. Not aé a matter of convenience ﬁo him, but because

this haé just been discovered by him.

Furthermore, I have a copy of the case Skinner
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vs. Switzer. Which is actually a Supreme Court of the

United States case that came out in March of 2011. There
it deals with fhé State of Texas has similar DNA
applications type act. And Mr. Skinner had applied for it
twice in that cése. When he didn't get it, he actually
filed under Section 1983 for injunctive relief. .Andiéﬁr
Supreme Court found that“it.was‘due-process violation by
refﬁsing td give him that ‘evidence to test for DNA.
The‘feal-question is here, what does'the State
have to lose? 1If mr. Smith has been properly conyicted Qf

this crime, there's no reason that the’ State shéuld be

" fighting me in trying to get this evidence tested. He's

paid me, he's willing to pay for the expert to have itn

tested. All we'tre asking for is the evidence that, I

believe, shogld be readily available. Because along with
thé'applicatign for DNA tééting is the preservation act
that requires it to be preserved. I hope that Mr. Smith
wouldn't have to take [sic] around Mr. Skinner to take
this into Federal Courts and that's why wé started here.
Because this is, in fact, newly discovered, tﬁis is
information that's known to him. And. if- -hewly known to
him, if the Court would like to hear frém him, I'm sure

he'll be happy to explain that.

THE COURT: Well, how is it newly discovered? 1I°

mean, I'm having a problem with that. I mean, you know,
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if it's mentioned in the original trial, how did he not
know about it?

| -MS. . BLANCHETTE: Your Honor, I went through so
many sheets so quickly, I may have, you know, been
confusing in that regard. But they are fully explained in
the response and in the request for discovery.' But he has
never had a complete copy of his SLED file.. EverYthipg'I

referred to came from the SLED file. And it shows

-inconsistencies.as to this evidence from what he knew.

. All he knew was_when he'Went to triai, his attorney told

him, this 1is reflected in the prior PCR, that no'hairs
matched him. He'.did not know the hairs had not been
tested.

At trial, Agent Kimbéfly Black ‘'goes into certain

testimony about hairs.. That it's not their policy to test

them. But when we look at -the evidence inventory sheets,'~

the case notes coversheet, the Trace'Departmént Report,
that's not their policy. AIt'appears that Greenville-
County called and éaid,'send us back those hairs, don't
test thoselhairsl So, for some reason,'if you look ét all
fhese notes that I poiqted out, thefe‘s phone calls being
made to the agency fo put those aside, we don't*neéd
those. I could infer-it's,.we have him on other evidence
so just set that_aside. Well, the problem is that

evidence could have freed him. That could have been
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~ exculpatory evidence.

He didn't discover the fact until he had‘these

. . { L ‘ ,
evidence inventory sheets, the case note cover sheets, all

these notes that were just recently given to him by SLED.

What Agent Black stated at trial was not correct. So,
that's how it's recently”discovered to him. Is that he's
told one thing by his attorney, no oatch "So, that infere
they tested it. Then Kimberly Black gets up and says we

did not test the. halrs because it's a policy when we have

“

~vblood " He accepted that to be true. Then, he flnally has

the opportunlty to get a, complete copy of the SLED flle
and he sees that that 1s not correct

And there's a conflict with where they say‘they'
Co : :

7told,his'attorney that all" the evidence was returned to
~Greenville County in March of 1999 and it was clearly

still at SLED at that time. .All.of these things were not

known to him prior to him getting the SLED file. And he .

. got, that on September 16th, 2009.

And 1f I could beg the Court's 1ndu1gence, he
keeps trylng to get my attentlon V

'THE COURT: Yeah, go,ahead.

MS. BLANCHETTE: _if the Court'woﬁld like to hear

from Mr. Smith about his discovery process, I wasn't part

- of that, he actually retaihed me afterwards. If he would

. be given the opportunity to speak, that may be able to
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clear it up.

THE COURT: Well, okay. I'll let him talk.
Well, wait a minute.

Yes, ma'am.

MS. RATIGAN: If I may, Your Honor. And I did
neglect to mention that the issue of whether Mr. Sullivan
should have tested the hair samples was brought up at the
first PCR hearing. I'm looking at the Order and it's
states, The Applicant claims also that his trial counsel
never requested a psych evaluation and never requested -
that the hairs recovered at the scene be tested
independently. And that that was later ruled upon as the
failure to test the hair samples does not‘create a valid
ineffective assistance of counsel. |

So, we would argue that while Mr. Smith maybe
kind of gathering more evidence, piecemeal, that issue of
the haifs was known to him at trial. And it was certainly
known to him at the first PCR hearing and he just hasn't
met his burden of proving this. And this is truly after
discovery.

THE COURT: Okay.

MS./BLANCHETTE: Your Honor, if you'd like to
hear from him as to when he received and why he received
the SLED file when he did.

THE COURT: Sure.
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MR. SMITH: Judge Millér, after my PCR, I
received -- you turned it down. And later on down the
road after the DNA Act, Post-conviction Act came about, I
had wrote my PCR attorney, O'Leary, and I actually have a
copy of the letter that I wrote him. And I was asking for

my complete SLED report. To make a long story short, I

~never -- the entire SLED report that I received in 2009,

after I paid SLED, and they told me that I have all the

records, they told me that they finally found it, I have

been trying to get it for like a year. I -- is -- and all
that's in Rule 5 violation because this was never in my
diécovery. |

When I received -- when I :ecéived my complete
SLED report, that's when all the conversations came about.
The recorded telephone conversétibns and a lot of DNA
tests that were done that I never knew about. They're a

lot of test in the SLED report that were not in my

. original discovery. And my original defense attbrney

_agrees that he never saw any of these. There were a lot

of things that were mentioned in my trial, that I 'still
today,'13 years later, have never even seen. That's why
I, afper I put in for the Post-Conviction Act, then I
received all of this. And now, insfead of three hairs,

now I know there's a total of five hairs.

There are a lot of inconsistent statements that
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the SLED reporters got up and testified about that the

jury should have known about. There are unidentified

fingerprints at the scene that I never knew about. . And I

can go .on and on. And like I said, 2009 was the first
timekthat I ever saw that. And dccording to the law,xall
of that was a Rule 5 violation. i should have known about
all of that. And i'was never given a chance to see that.
And my lawyer never had that. And the proof is in the
record and I have everything here today.

THE COURT: Okay.

MR. SMITH: - It started off three hairs and now
there's five hairs. They said this was tested. They have

actual tests in 'this SLED report that we can't even read.

'I'm not educated in DNA testing or any'typevof testing but

they're right here. And I never had those at my trial.
It's just a bunch of stuff and we wefe never given those.
‘THE‘ COURT: Okay.
* MS. BLANCHETTE: Your Honor, just as a follow
up, I did provide his comblete SLED ‘file to Dr. Robert
Bennett in Charleston to conduct a reyiew to ensure that

this one type of case that he could conduct testing on and

to get his expert opinion as to whether or not this -- he

would deem it necessary as an expert. And he did attach a

- letter, along with his circa vitae to the original

application. With it being a motion hearing I didn't




10
11
12
13
14
15
16

17

18

19

20

22

23

24

25

22 .

think it was necessary to have him present here today. I
didn't know if the Court would want testimony from him or
not. But he has reviewed the SLED file,’has seen the same
problems Qith it that Mr. Smith and I have recognized and
éttemﬁted to'bring'to the Court's attention t@day.

vIn goihg through this quickly I think it may

have been confusing, but I did set them out, all of these

‘documents in writing in the Conditional Order of Dismissal

response as to why those are important to this case. But
like Mr. Smith said, it has evolved from us thinking -

there's just 'a hair on the ligature to now there maybe

- anywhere from four to five hairs .referenced throughout

theée'notes,in;the SLED repbrts. And these hairs have not
been tested in a case where there 'was aﬁ least three
suspects. 4

THE'COURT: Well hypothetically, projecting the

future, say I grant your motion' and allow you to check the

“hairs, the only evidence presented to the‘jury was that

they weren't youraclient'é(hairs. So what is it that
you're going tO»gainlby doing it if I were to grant it?

MS.‘BLANCHETTE:f The only éQidence,presenfed to
the jury is that the hairs were not tested. Ageﬁt Biack
did not say that they weren't my client's hair. That was
what his trial attorney told him. But there was‘no

evidence put into the record that they weré not his hairs.
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That potentially exculpatory information was not given to

the jury. It's just that the hairs -- her statement was,

They do not test hairs in cases .where there's blood

evidence.

THE COURT: Okay, so the hairs did not connect

your client to the murder, correct?

MS. BLANCHETTE: Those hairs could potentially

-be exculpatory. And what I'm arguing for today is his

ability to be able to test those;' I don't know what those
results would show. - N A ;

“THE COURT: - But you're‘falking about more than.

“that. Because you're talking about asking me to issue

r

a -- basically allow you to do that and then to require

" these other.third pérty guilt suspects to submit to some

kind‘éf DNA‘test.A I»mean, how ére you goiné to connect:
thatfdét?
| MS. BLANCHETTE: ° Your Honor --

THE COURT: That doesn't happen.

MS. BLANCHETTE: Your' Honor, whét we‘aétdaiiy
ask. for ih the DisCovery Order; Qas for all the'Samples;A
Because it;s my understéndiné tﬁey took a samplé from‘my
client and they actually had’samples reflected in the:SLED
report. | !

THE COURT: So, let's say you do the testing and

it comes back that it ié'not Mr. Smith's hair, what then?
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The hairs were not used to cohvict hrm, if I'm not
mistaken. |

MS. BLANCHETTE: Then we would ask to be able ﬁc
proceed to a full ev1dentry hearlng on our claim of newly
dlscovered ev1dence At this point it is essentlally, and

the State was correct when we made discussions of

- discovery motion.: BecauSe we must test those hairs to

determine what their value is. - I don't. know that at this

point.

THE. COURT: Well, ‘how is this not beenﬁaddressed

as Ms. Ratiganrsaid at the prior hearing? Mr. O Leary

apparently raises ‘the ground. I don t remember

MS: BLANCHETTE: Mr. O!Leary, I did speak with '

him. . Of course, it's been some time s6 his memory wasn't
>‘=entirely clear on it but yOﬁ-did in that‘case, enter a

' Order to compel productlon of testlng for sc1ent1f1c‘

testlng as part of that PCR. What they did test at that

time was the blood.”‘They wanted~to,test,to see if the

llgature, was a small'stick was positive or negatlve for

- blood. That 'is all testlng they dld AThey dldn t do any .

type of DNA testlng, they didn't do any testing on the
hair at‘that time. I asked Mr. O'Leary and I don't know
the reasoning as to why the test was just done as a
positive/negative test for blood. But in the Order that

you issued in that case, you did issue the Order sayihg
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that all samples to be turned over. And that's
essentially what we're asking for here. But that this is
just to DNA in the hairs.

THE CQURT: Well, doesn't that make this
successive?

MS. BLANCHETTE: Your Honor, it could be

‘construed that way and I didn't want to ignore what 1is in

the record in the Order that you previously issued. But
the main factor that I would argue that makes this not
successive, is that he did not have the SLED file. He was
not aware of this information as to the hairs. And the
reasons they were not tested. The only Information he had
at trial was Kimberly Black saying it's our policy. 1If

you read these notes, it's not their pblicy, it's an

instruction given by Greenville County, Don't mind testing

those hairs, we have enough evidence: Put them on the
shelf, maybe we'll need them later. And the note even
says, If the need arises..

Our argumeht today is that the need has arisen.
We have a man serving a life sentence with hairs that have
never been tested.

THE COURT: Thirty year sentence, I believe.
Isn't that right?

MS. BLANCHETTE: I'm sorry, Your Honor,

essentially a life sentence for him.
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THE COURT: Well.

MS. BLANCHETTE: Your Honor, one thing that
Mr. Smith keeps bringing up over and over and over again
is I do have the prior PCR transcript and I've reviewed
it. The main focus in that was there was this ligature,
this stick, that had never been turned over. And there
was blcod on the backAsteps. That had never really been
turned over, discuséed at trial. And that was
Mr. O'Leary's focus on as. far as the evidence was. trying
to look into thét matter and'compel the evidence as to the
blood-qn fhe_back steps,ana-the ligature on the stick.l

THE COURT: Well, .a minuté and talk to him, make
sure we get all this.

(WHEREUPON, an off-the-record discussion was

held between Ms. Blanchette and Mr. Smith.)

MS. BLANCHETTE: :Okay, Your Honor.

THE COURT: Yeah. '

MS. BLANCHETTE: I did make copies of the prior
Order, all the affidavits that was done in the prior PCR,
but I assume those aré all part of the Court's record in

this case. One thing that he's also asking me to point

.out 1is Mr. O'Leary(did an affidavit that he submitted to,

Yoﬁr Honor, after the tésting was done, indicating that
the ligature was positive for blood. And why that

ligature was important is because it was considered the
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murder weapon in this case, the device used for
strangulation. And at trial they said there was no blood
on it. And in'Mr. O'Leary3s testing, it showed there was

blood. So, my client wanted me to clarify that that was

‘the point of the prior testing. And that's how that issue

had been presented to the'jury,.ﬁhen_Was found othefwise
at that the PCR. That is also the ligature that I keep
referring to that has one of Ehe hairs that we would like
tested.

And as I referenced~té the Court, there were two
suspects in great detaii in the trial they go through bofh
of them had_ﬁeeﬁ present -at her apartment that niéht.,
Both of them had moti?ei Mr. Sullivan, I think, did an
excellent job of sgowing.howlthey both had opportunity to.
commit this crime. And I have to say-- . ,

THE COURT: So let's say -- the hairs were not

evidence - that pointed the finger to your client, am I

+ right about that?

MS.. BLANCHETTE: 'They were not used to convict
him, Your Hoﬁdr.

THE COURT: So, you know, that is significant in
my mind. But let's say that somehow you‘re able to show
that the hair belonged to one.of the other persons.
They're in there. They're already there. How does

that -- how does that free your client?
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MS. ELANCHETTE: Well, Your Honor, my hppevis
that we can make'a viable claim ofrnewlyldichvered
evidence as to third party quilt. In talking to
Mr. Suilivan,'he}was Véry adamant that if he justfhad one
more thing, he thoﬁght he could get him found not guilty.
And if you look at the Judge's comments, the judgé |
couldn't even put the’pieces together as‘to how he was
convicted. That's why I think this teéting is so
important. It’wouidh't be just merely cumulative or

impeaching. It could, very much éhange'the.outcome of this

- case. It could be-that one piece of evidence to'show that

one of those twofOther‘individuals Werevprésent. These
hairs were'féﬁﬁd on thé bédy.éf-tﬁe-néked_victim that was
essentially raped and killéd in her apartmenf. Those -
hairs afe very important. - They're notljust'a
miscellaneoﬁs hair found on a rug in her”kitchen. The
reports detailrwhere these,hairé were found.

And I do have a copy of thé Skinnerlcase td hand
up. And to be honest, in thé‘Skinner‘qase, I don't see
how Mr. Skinner héd a gpbd claim to get>his evidence
tested. I don't even see how he could~héve ma@e a defensev
once he had the DNA tested, if it was favorable to him.
But our Supreme Court found that it validated due process
for him to not be allowed to have that test. So, I would

just refer back to that as my fundamental argument is I
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"to it?

know that under newly discovered evidence we must-show the
five préngs. But I would just ask that we have the
evidence so_that we can determine if‘it does meet thése
five prongs éfter'it's tested. He's willing to pay for
the test at no expense to the State.

THE COURT: Okay.

MS. BLANCHETTE: And I'dlbe happy to answer. any
questions that the Court has but that's, essentially, our
case and our plea for the to Court today.

THE COURT: Okay. ’

MS. BLANCHETTE: And i do have a copy of the
Skinnéf.case for both theACourt and’ the State.

THE COURT: Okay. |

All right, Ms. Ratigan, anything you want to add

MS. RATIGAN: ' I think I've laid out the State's
position, Your Honbr;, '

THE CbURT: Okay. I'll take -- I'll just take a
look at the Skinner case.  I'll iet<you know something.
| MS. BLANCHETTE: Thank you, Your'Honor, I
appreciate your pétience today.

THE COURT: You doing ail right, Mr. Smith.

MR. SMITH: Excuse me?

THE COURT: Are you-doing okay? I'm asking

about you, how are you?
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MR. SMITH: I'm not well at all, Your Honor.

THE COURT: I'm sorry to hear it.
MS. RATIGAN: Thank you, Your Honor.

(WHEREUPON, the proceedings were concluded.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 3
. ) 2010-CP-23-7261 eaT o
COUNTY OF GREENVILLE ) =TT R
) 2 ?Eﬁ o
Orlando Fonte Smith, ) = ‘f—(f'% et
S.C.D.C. No. 267982, ) 2 o= 2
: ). AR~
Applicant, ) ORDER OF DISMISSALELZ )
) WITH PREJUDICE I
V. )
)
State of South Carolina, )
' - , )
Respondent. )

This matter comes before the Court by way of an Apphcatlon for Post-Convxctlon Relief
(PCR) ﬂled September 1, 2010. The Respondent made its return and motion to dismiss on
December 22, 2010. The Honorable Robin B. Stilwell, in his capacity as Chief Administrative

Judge, issued a conditional order of dismissal that was filed on January 20, 2011. Judge Stilwell

later set this matter for a hearing on the Respondent’s\fnotioﬁ to dismiss
A hearmé was convened at the Greenville County Courthouse on November 10, 2011 at
which time the Applicant was présent in court and represgnted by Tricia A. Blanchette, Esquire
The Respondent was represented by Karen’ C. Ratigan, Esquire of the South Carolina Office of

the Aftorney General. At the hearing, the Respondent made a Motion to Dismiss on two
grounds: (1) the expiration of the statute of limitations and (2) the presumption against

successive PCR applications. Counsel for the Applicant made a Motion for Discovery
L PROCEDURAL BACKGROUND
The Applicant is confined in the South Carolina Department of Corrections pursuant to

orders of commitment of the Clerk of Court for Greenville County. The Applicant was indicted

2=
ey




at the October 1998 term 6f the Greenville County Grand Jury for murder (1998-GS-23-5212).
He was represented by C. Timothy Sullivan, Esquire.

After the State called the case to trial, the Applicant was found guilty. On July 19, 2000,

the Honorable Larry R. Patterson sentenced the Applicant to thirty (30) years imprisonment. |

A notice of appeal was ﬁlé& at the South Carolina Court of Appeals. Joseph L. Savitz,

III, Esquire of the South Carolina Office of Appellate Defense perfected the appeal in the form

of an Anders' brie‘f.‘j The Court of Appeals dismissed the appeal. State v. Smith, Op. No. 2002- -

UP-372 (S.C. Ct. App. filed May 23, 2002).
| ’ 2002-CP-23-6327
 The Applicant filed a PCR application on September 17, 2002 (2002-CP-23-6327). The
Applicant raised the following issues:
1. Ineffective'assisfanée of counsel:
a. Failed to conduct proper investigation.
'b.  Failed to properly object to denial of directed verdict motion.

c. Failed to subpoena witnesses.

d Failed to object to certain State evidence.

€ leed to seek psychologlcal examination.’

An ev1dent1ary hearing was convened on October 22 2003 at the Greenvﬂle County
Courthouse. J ohn O’Leary, Esquire represented the Applicant. The Honorable Edward W.
Miller denied and dismissed the application by order filed March 31, 2004, |

The Applicant filed a notice.of appeal. Robert M. Pachak, Esquire of the South Carolina

Office of Appellate Defense perfected the éppeal in the form of a Johnson® petition. The South

Carolina Supreme Court denied the petition for writ of certiorari on June 12, 2006.

~

' Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 (1967)
2 Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988).

2
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Federal Habeas Corpus
The Applicant filed a petition for writ of habeas corpus in the United States District Court

for the District of South Carolina (6:07-327-RBH-WMC). The Respondent submitted a motion

for summary judgment on July 2, 2007. The Honorable William M. Catoe, ‘United States

‘Magjstrate Judge, issued a report and recommendation to grant the motion for summary

judgment dated January 23, 2008. On March 31; 2008, the Honorable R. Bryan Harwell, United
States District Judge, issued an order granting the motion for summary judgment as to all but one
(1) issue. On August 12, 2008, Judge Catoe issued a second report and recommendation to grant

the motiou for summary judgment. LOn November. .12‘- 2008, Judge Harwell granted.the .

' Respondent’s motion for summary Judgment and dlsmlssed the petition with prejudlce

The Appllcant filed a notice of appeal at the United States Court of Appeals for the Fourth .

Circuit. In an opinion ﬁled August 10 2010, the Court of Appeals denied a certlﬁcate of

appealability and dismissed the appeal
1L ALLEGATIONS

In his current PCR apphcatlon, the Apphcant alleges he is being held in custody

unlawfully for the followmg reasons:

1. “After receiving a complete copy of hxs file from SLED, the Appllcant
discovered irregularities and information regarding evidence that was not
tested. The Applicant attempted to file an Application under the Post-
Conviction DNA Testing and Preservation of Evidence Act, which was
not accepted due to funding issues. As a result, the Applicant has retained
a private forensic scientist and an attorney to address this matter of newly-
discovered forensic evidence.”

2. “The Applicant is requesting the release of the forensic evidence to Robert
Bennett, R Ph., Ph.D. for forensic testing.” '




1II. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the records of the Clerk of Court regarding the subject
conviction, the Applicant’s records from the South Carolina Department of Corrections, and the
pleadihgs and makes the following findings of fact and conclusions of law:
A. Statute of Limitations -
This Court finds the current PCR application should be dismissed for failure to comply
-with the filing prdcédures of the'Unifo.rm Post-Conviction Procedure Act; S.C. Code Ann. §§
' 17-27-10, et. seq. (2003). South Carolina Code Ann. § 17-27-45(a) reads as :follows:
An apblicétioh fof relief filed pursuant to this cﬁépter must be filed withifx one.
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision upon an appeal, whicheyer is later.
The South Carolina Supreme Court has held the statute of limitations shall apply to all
‘ applicaﬁons.ﬁled after July 1, 1996. See Peloquin v. State, 321 S.C. 468, 469 >SI.E.2d 606 (1996).
The Applicant was oonvicted of the offense he challenges in this application on Jﬁly 19, 2000
and the South Carolina Court of Appeals disn;issed his appeal on May 23, 2002. The Applicant
was therefore required to file his application before May 23, 2003. This application was filed on
September 1, 2010, which was over seven (7) years and three (3) months after the statutory filing
period had expired. o : |
The statute of limitations contained in section 17-27-45(a) sets forth a bright-line test that
must be Afollowed by this Court in determining whether an application for PCR was.filed in a
timely manner. Thé Applicant has failed to set forth any cognizable reason: that would justify
disregarding this one-year statu.te of limitations. As such, all issues related to the Applicant’s
guilty plea hearing — except for that of a belated app_eal ~are summarily dismissed.
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B. Suécessive Application
This Court further finds the cuﬁent~ application should be dismissed because it is
successive to the previous applicatioﬁ for 'PCR. Successive applications for post-conviction
relief are disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). South
Carolina Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental or amended application. Any ground finally

. adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in
the proceeding that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground.for relief asserted which
for sufficient reason was not asserted or was madequately raised in the ongmal
supplemental or amended apphcatxon

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a “sufficient reason” why new grounds foij relief were not raised or were

not properly raxsed in previous applications. Aice v. State, 305 8.C. 448, 450, 409 S.E.2d 392, .
394 (1991). Any new ground raised in a subsequent application is vlimited to those grounds that
“could not have been raised . . . in the previous application.” Id. (emphasié in original). If the
Applicant could have raised these allegations in a previous.application, then the Applicant may
not raise those grounds in successive applications. Id.

The Applicant has failed to present any reasons Wﬁy he could not Have raised the current
allegations in his previous PCR application. Accordingly, the Applicant has failed to carry his

burden of proof. See Aice, 305 S.C. at 450, 409-S.E.2d at 394 (holding the Applicantbe’ars the

" burden of showing that the allegations could not have been raised previously).

C.  Motion For Discovery,
Counsel for the Applicant made a motion for discovery. Counsel argued the Applicant

5
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should be allowed to test hairs that were recovered from the scene but never tested prior to trial.

Counsel argued that, if testing of the hairs revealed they were not from the Applicant, it would

constitute after-discovered evidence and facilitate a third-party guilt argument upon re-trial. -

1

Counsel for the Respondent argued these hairs were mentioned during the trial and therefore the
fact that were not tested could have been — and was — argued at the first PCR hearing in 2003.
This Court notes that, in non-capital post-conviction relief cases, a party must
demonstrate “good cause” in order to be granted leave to conduct discovery. See S.C. Code
Ann. § 17-27-150 (Supp. 2006). This Court finds the Applicant has failed to show good cause to
 justify the forensic testing of the hairs in question. This Court notes the issue was raised in the
Applicant’s first PCR hearing that these hairs were never tested by the Statg. This Court further
notes the Applicant was not convicted based upon this hair evidence. Accordingly, the Applicant
failed to show good cause why he shéuld be allowed to test this evidence more thén ten (10)
years aﬁe} his jury trial. |

IV. CONCLUSION

Based on the records, pleadings, the arguments of counsel, and evidence presented this .

Court finds (1) the Applicant failed to file his PCR application within the time mandated by the
Uniform Post-Conviction Prdcedure Act and (2) the Applicant raised grounds for relief in this

application that could have been raised in the prior PCR application. This Court also finds the

Applicant has failed to meet his burden of demonstrating the good cause necessary to justify

ordering discovery in this case.
This Court advises the Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt of this Order if he wants to secure the appropriate appellate review.

6
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His attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court

Rules for the appropriate procedures to follow after notice of intent to appeal has been timely

filed. -
IT IS THEREFORE ORDERED THAT:

1. The Respondent’s Motion to Dismiss is hereby GRANTED and

the post-conviction relief application .is DENIED AND
DISMISSED WITH PREJUDICE.

2. The Applicant’s Motion for Diseoverj' is DENIED.

3. The Applicant is remanded to the custody of the Respondent for
the completlon of his sentence

AND IT IS SO ORDERED this o2Q _day ofM, 2011.

.0l L2
Edward W. Miller .
Presiding Judge

* Thirteenth Judicial Circuit

& 2 ", South Carolina.
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STATE OF SOUTHCAROLINA )  IN THE COURT OF COMMON PLEAS
. ) .

COUNTY OF GREENVILLE ) DOCKET NO.: 2010-CP-23-7261
OrlandoF. Smith, 267982, . ) e

Applicant, )  MOTION FOR REHEARING PURSUANT

v. ) TORULE 59(a), SCRCP, AND/OR

State of South Carolina, )  MOTION TO ALTER OR AMEND

Respondent, ) . PURSUANT TO RULE 59(e), SCRCP

) 4

COMES NOW, Apphcant, through his unders1gned attomey, and requests that
thrs Court dlrect the entry of a new Judgment, pursuant to Rule 59(a)(2) and/or amend
.the findings of fact and conclusions of law in the standing Order of Drsxmssal w1th |

Prejudice, pursuant to Rule 59(e), S,CRCP.-' On December 26, 201 1‘, an Order of
Dismissal with Prejudice was signed by the Honorable Edward W. Miller, and it was

filed on December 29 2011. Applicant, through counsel rece1ved a copy of the s1gned
" and filed Order in  the mall on January 9, 2012, -

Thls matter comes before the Court by way of an Apphcatlon for Post Convmtlon
- Rehef ﬁled on September 1, 2010 The State submitted a Return and Motron to Dismiss
. and Condmonal Order of Drsmlssal onor about December 22 2010. On January 5,

A 2011, the Honorable Robm B. Stllwell sxgned the Condmonal Order. of D1sm1ssa1 whrch
' was filed on January 20, 2011. Applicant, through counsel, submitted a ReSponse to
Conditional Order of Dlsmrssal on February 11 2011 and Motlon for Drscovery in Post
Conviction Rehef on October 25,2011, Thereaﬂer the Honorable Robin B. St11we11
ordered a hearing on the Staie’s Motion to Dlsmrss.

A motion hearing was convened at the Greenville County Courthouse on
November 10; 2011. Abpiicent was present and represented by Tricia A. Blanchette,

Esquire. The State was represented by Karen C. Ratigan, Assistant Attorney General.
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On Decembeér 20, 2011, an Order of Dismissal with Prejudrce was signed by the

Honorahle Edward W. Miller, from which this Moti.on follows. |

I Marlar v. State, 375 S.C. 407, 653 S.E.2d 26 (2007), the South Carolina
Supreme Court made it clear that a post. conviction relief judge must make specific
fmdmgs of fact and state expressly the conclusions of law relating to each issue
presented. See also S.C. Code Ann. § 17-27—80 (2010). Therefore, Applrcant would
respectfully request that this Court ensure that specific findings of fact and conclusrons of
law are entered Von the issues and arguments set forth in the wntten pleadings and
presented at the motion hearmg Furthermore Apphcant would respectfully request that
thrs Court carefully review the records exhrblts and obtam the transcnpt from the
hearing to properly reconsider the ﬁndmgs of facts and conclusron of law set forth in the
standmg Order of Drsmrssal Speclﬁcally, Apphcant requests that this Court fully
address and/or reconsrder the followmg arguments submitted in the pleadmgs and
presented at the motion hearing. |

At the motron hemng Apphcant s counsel referred to the written discovery

‘motion and expla.med that the Appheant was askmg for drscovery pursuant to S C. Code

Ann. § 17-27-150 (a) (2008) to fully establish his clalm of newly drscovered ev1dence
Furthermore as was addressed in the Apphcatron and Response to Condmonal Order of
Drsmrssal Apphcant’s counsel explamed that he was clmmmg newly dlscovered |
evidence due to his recent receipt of h1s complete SLED file, which brought' nregularities
and information regarding evrdence to his attentlon that was not prevrously known to
him. Finally, Apphcant s counsel explained that upon dlscovery of sard mformatmn,

Applicant attempted to file an Apphcatron under the “Access to Justlce Post Conviction -
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]jNA Testing Act”, which was retumed by the Greenville County Clerk of Court
unprocessed. S.C. Code Ann. §f17-28-10 (2009).‘ Therefore, Applicant was pursuing
the matter .through a Post Conviction Relief Application. |

Specifically, Applicant’s counsel explained how Applicént discovered fhe issue,
what Applicant was requesting of the Court and why it mattered. As to the “how”,
counsel explained that Applicaﬁt found out about the “Access to Justice Post Conviction
DNA Testing Aéft” and wrote to the Greenville Cohnty Clerk of Court to obtain an.
Application in February _2009. To ensure that he would have the information needed to
coinplete the Application, Applicant submitted a request to SLED for his file on February ,
. 11,2009. OnMay 7,l2009, SLED responded to Applicant with the fee for the file, and
Applicant received the file from SLED on September 16, 2009. Thereafter, Applicant
completed and submitted his DNA Application in December 2009. In January 2010, the
Application was promptly‘retuméd to him-unfiled with a c'opy of South Carolina
Supreme Court Order dated April 10, 2009." When Applicant discovered that his DNA
Application would not be processed, he began working on retaining private counsel and. -
forensic scientist.> Applicant also discovered that the SLED file contained information
that was not previously known to him regarding the failure to test evidence in his case.

Regarding “what” was at issue, Applicant’s counsel explained that Applicant was
informed by counsel prior to trial that no hairs were taken into evidence that matched his
hair saniple. PCR Traﬁscrip: p.’55. Attrial, Agent Kimberly Black, from SLED,

testified as follows:. I r_ecéived a hair sample that was actually collected from a ligature

! By way of this Order, the Supreme Court held the Act inactive until fiinds were appropriated by the
Legislature or federal government. A copy of the Order was attached to the Application for Post
Conviction Relief, .

? A copy of Dr. Robert Bennett’s curriculum vitae was attached to Applicant’s Response to Conditional
Order of Dismissal.
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with a small stick. .. there were some miscellaneous hairs taken from ’the victim’s body,
one halr from the victim’s stomach, hair from the victim’s navel and hair from the
victim’s right knee”. Trial Transcript, Vol.2, p. 30, lines 18-19, 25, p. 31, lines 12
Agent Black explained that the hairs were not tested since there was a policy in place that

they did not test hair evidence in cases with blood evidence. Trial Transcript, Vol. 2, p.

- 33, lines 8-11.

Turning to the documentation Applicant obtained from SLED, counsel noted that
the Evidence Inventory Sheets reflected a ligature with a sniall stick, but did not
reference any hair found on the 1igature. These sheets, which were attached to the

Application, also reflected instructions to test the ligature and small stick (Item 18).

_Applicaht’s counsel explained that-Applicant recalled recéiving these evidence sheets

, reﬂecﬁng 1o hair on ligature in the discovery prior to trial.

Applid;int’s counsel noted the Case Note Cover Sheets, with the examiner initials
LGK, a copy of which was attached to the Application. Specifically, the notes from

February 9, 1999 indicate that agent is to look for hair on Item 18 (ligature) and then a

note is entered two hours later to “collect the hair and return to agency.”‘ Subsequent

) ) .
" notes from June 29, 1999 indicate that Gene Donahue wants the panties and ligature

tested and “everything else can be returned” because “most of the evidence would not

‘need to be processed.” Applicant’s counsel explained that this note contradicts the letter

Applicant’s PCR counse! received stating that all evidence was returned to the Greenville
County Sheriff’s Department in March of 1999, a copy of which was attached to the

Response to Conditional Order of Dismissal. Counsel further ékplained that this
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-document was not seen by Applicant prior to his recent receipt of it from SLED nor did
he have knowledge of the decision to return the evidence without testing. |
Apph'canf’s counsel also introduced a Case Note Cover Sheet, with the examiner
initials KTB, with notes indicating the following: Item 18 was not processed for biéod,
“he (GeneDonahue) wants DNA run on hair, the evidence was placed on shelf to be
processed for blood and hair, let processing know to return hair with evidence, if blood
on#18 wbrft need to analyze hair, will wait to hear from ofﬁcér on how to proceed with
hair. Applicant’s counsel explained that this document was not seen by Applicant prior
to his receipt of it from SLED nor was he aware be the initial instruction to test the hair,
which was not completed. _ |
Applicant’s counsel also referengéd a Trace Department Report, which was dated
January 21, 1999,V which was attached to the Aﬁplication. This report lists the ligature as-
Item 18, but does not reference the hair testified to at trial. Counsel explained that the
Applicant did not see this repoﬁ prior to trial and was not aware of the results that state
that the haﬁ* evidence would be preservéd for testing “in the future if the need arises.”
Finally, counéel referenced the Traée Worksheet, which was attached to the Application,
that listed the hairs from panties and small hair on ligature as “returned td agency”,
Counsel explained that this final worksheet and note clearly established that there were
multiple hairs that were not only unknown to Applicant but simply returned to the agency
without testing. .
Relying upon the Trace Department Report, counsel explained that the need had
arisen for such testing, and went onto explain “why it mattered” that the testing be

conducted. Counsel explained that Applicant was viewed by the officers the next
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morning with no scratches despite the evidence of a struggle. Trial Transcript, Vol. 1, pp.
22-23. Furthermore, no matches were made to Applicant’s DNA sample from the rape |

kit, the swabs'frqm the table nex;c to the victim or the couch cushions, and there remained
unmatched fingerprints from the scene. Trial Transcript, Vol. 1, p. 43, Vol. 2, pp. 22- 24,

Most importantly, counsel referenced the trial court’s closing comments that he had never

~ seen a case like this and that there was nothing in the record to show why Applicant did

it. -Trial Transcript, Vol. 2, pp. 189-90. Counsel explained what was in the record, was

‘evidence of third party guilt as to Eric Burts and possibly Ted Waldman

At trial, it was estabhshed that Mr Waldman was in the victim’s apartment when
oﬂicers arrived and he was taken back to the station for qucstlomng Trial Transcnpt,
Vol 1, pp. 16, 72. Also, four prints were matched to Mr. Waldman from a bag of beer in
the apartment, but there were other unmatched prints. Trial Traﬁ_sc;ipt, Vol. 1, pp. 43-44.
Mr. Waldman testified that he met the wcnm the week before the murder and he was at
the victim’s residence on the night in question. Trial Transcript, Vol. 2, pp. 42-44. He "
explained that he found the victim deceased the following day. Trial Transcript, Vol. 2,
pp. 45-6. He admitted that the victimi had been using crack and he shared a joint with her
on the night in questions. Trial Transcript, Vol. 2, pp. 51-2.

Turmng to Eric Burts, it was established at trial that he was in the v1ct1m s
apar(ment at6: 00 p.m. and 12 00 a.m. on the night in question and the victim had ﬁve
pages to him on her phone records. Trial Transcript, Vol. 1, pg. 105. He testified that the

victim paged him for crack, and he went and sold it to her. Trial Transcript, Vol. 2, p: 54.

'He testified that he returned two more times, and the third time was around 12:00 a.m.

with Benny Irby and Michael Richardson. Trial Transcript, Vol. 2, pp. 55-6. He testified
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that he loft out the back door.® Trial Transcript, Vol. 2, p. 58, In. 2. He explained that he
took Richardson’s car from about 12:00 a.m. to 2:15 am, during which time he was at
Carolyn Bell’s house. Trial Transcript, Vol. 2, pp. 61, 70-1. -

Counsel also referencéd the trial testimony of Raumell Vaughn and Michael
‘Richardson. Mr Vaughn testiﬁgd» that he lived at the victim’s apartment complex. Trial
Trénscript, Vol. 2; p. 120. On the night in quesﬁon, he was in the parking lot and saw
three to four guys between buildings, which was by the back of the victim’s apartment.
Trial Transcript, Vol. 2, p. 122.. He récalled seeing two of the guys holding up one guy, .-
identiﬁed as Burts, whose pants were falling down. Trial Transcript, Vol. 2, pp. 1234; |

’ Michael Rilchardson testified that he provided Burts a ride to the victim’s
apartment complex, where he droppéd Ium offat A‘the back of the victim’s apartment;
Trial Tfahscript, Vol. 2, pp. 131-2. He also explained that Burts borrowed his car for two
hours. Trial Transcript, Vol. é, p. 132.

Turning briefly to the PCR transcript, éounSel highlighted the testimony of
Carolyn Bell, wheré she explained that Bﬁrts’ testimony régarding‘b‘eing with her was a -
lie. PCR Transcript Pp. 35;7 . She explained that she only saw him for twenty minutes
and was not clear if it was even on the night in question. PCR Transcript pp.357.

After briefly addressing the prior testimony, counsel argued that the trial and PCR
transcript in conjunction with Applicant’s &iscovéry of the information éonté.ined in thé
SLED file clearly demonstrate that without his knowledge key evidence has remained
untested, which is vital to his trial claim of tlnrd party guilt and continued claim of

innocence. In the words of the SLED report, counsel argued that the need has arisen for

? At trial, it was established that the ligature was found on the victim’s back porch by the dumpster. Trial
Transcript, Vol. 1, p. 91. :
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these untested hairs to be tesfed. Counsel further argued that if Applicant would have had
this information ‘at the time of his trial or PCR hearing, he would have requested that
these hairs be tesfed; Unfortunately, the funds have not beeﬁ made available for the
Applicant to obtain this testing through the “Access to Justice Post Conviction DNA
Testing Act,” but it is clear from this Act that the législature understands the
technological advancements made in the aréa of forensic science. aﬁd the risk of wfongfpl
imprisonment without the use of such adva.ncexpents. Applicant has not abandoned his
clalm due to the lack of flmding and has retained privaie counsel and a private fo;enSic
scientist to condﬁct the testing. Thgrefore, Applicant’s counsél urged this Court to find
that good cause existed for the requested dis"covery‘:and scientific t_eétiﬁg énd for his |
Application to proceed under a claim of néle- discévered eviaenca. |

Applicant’s counsel also asked this Court té consider the recent United States

‘Supreme Court decision in Skinner v. Switzer, 131 S.Ct..1289 (2011), a copy of which

was provided to this Court. Defendant (Skinner) was convicted of murdering his
girlfriend and her two sons after he was found in the home. At trial, he claimed that an

alcohol and drug mix rendered him incapaditated at the time of the murders. Id. at 1293-

4. After ‘Texasena_cted a statute six years after his conviction for post conviction DNA

testing, defendant moved twice uns;icqessﬁluy for DNA testing of an untested knife, axe

haﬂdie,vag_inal swabs, fingernail clippings and hair. 4 Id. at 1295, Afcef.determining that

' defendant had a cognizable claim under 42 U.S.C. §1983, the Court remanded to the

lower court for a ruling on defendant’s due process argument for the requested testing.

Id. at 1298-99. After briefly addressing Skinner, counsel asked this Court to consider

that Skinner’s claim was recognized by the U.S. Supreme Court and urged this Court to
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. address Applicant’s request for testing at the state level, so he did not have to appeal to
the federal courts. |
Based upon the foregoing arguments, in conjunction with those presented in the

pleadings and at the motion hearing, Applicant respectfully requesté that this Court direct
the entry of a new judgment and allow Applicant to proceed with discovery and his claim
on newl'y discovered evidence.* Alternatively, Applicant i'equests that ﬁs Court ensure
that the Order of Dismissal with Prejudlce fully addresses Applicant’s issues and
arguments pursuant to Marlar v, State, 375 S.C. 407, 653 S.E.2d 266 (2007). -

Tricia A. Blanchette

Attorney for the Applicant

Post Office Box 12725

Columbia, South Carolina 29211
(803) 988-0008 .

January 18,2012
Columbia, South Carolina

4 Applicant also respectfully requests that this Court conduct a heanng on the instant motion before issuing
a decision.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) . : '

COUNTY OF GREENVILLE ) DOCKET NO.: 2010-CP-23-7261

Orlando F. Smith, 267982, )
' Applicant, ) :
v. ) CERTIFICATE OF SERVICE
. . ) o

STATE OF SOUTH CAROLINA, )
Respondent, )
' : )

I, Tricia A. Blanchette Attorney for the Applicant, hereby certify that placed in
the United States Mail on this 18® day of January 2012, a copy.of a Motion for Rehearing
and/or Motion to Alter or Amend, with postage prepaid and the return address clearly
shown on said envelope to Karen C. Ratigan with the Office of the Attorney General at:

Office of the Attorey General
ATT: Karen C. Ratigain, Esq.
P.0. Box 11549 :
Columbia, SC 29211

Tncla A Blanchette
PO Box 12725
Columbia, SC 29211
(803) 988-0008
Attorney for Applicant

‘ Janualy_@, 2012
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
2010-CP-23-7261

COUNTY OF GREENVILLE

Orlando Fonte Smith,
S.C.D.C. No. 267982,

Applicant, .
RETURN TO MOTION FOR REHEARING
AND/OR TO ALTER OR AMEND
‘THE ORDER OF DISMISSAL

- Respondent.-

k/vvvvvvvvvvvvvvv

TO: TRiCIA A. BLANCHETTE, ESQ., ATTORNEY FOR THE APi’LICANT
Résﬁbndenf, By an(i through undersigned counsél,. making Return to Applicant’s “Motion
for Rehearing Pursﬁaht to Rule 59(a), SCRCP, and/or Motion to Alter or A,mend Pursuant to
Rule 59(e), SCRCP,” would’respectfﬁlly show unt'o this Court:
1. “The matterAis before the Court by way of post-conviction relief action filed
Sepfember i, 2010. o |
2. A motion hearing was ﬁeld on November 10, 2011 at the Greenvill;s Cgﬁnty
Coﬁrthouse. | o _ |
| 3.‘ Applicant was present at_the.heaﬁng and represented by Tricia A. Blanchette,
Esquire. Respopdent moved for summary dismissal of the gction, arguing it was untimely and
sucpesé'ive. Applicant bbjected to dismissal and made a motion for discovery.
4, After a full review of the evidence presented at the motion hearing, the post-
conviction relief court issued an order dated December 20, 2011 and ﬁ‘lved December 29, 2011.

This order granted Respondent’s motion to dismiss and denie& Applicant’s motion for discovery.

1
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5. Applicant — through counsel — filed a Motion for Rehearing Pursuant to Rule
59(a), SCRCP, and/or Motion to Alter or Amend Pursuant to Rule 59(e), SCRCP dated January
18, 2012 (which was recelved by Respondent on January 19, 2012).

6.  Applicant moves thls Court to ensure “that specific findings of fact and
conclusions of law are entered on the i 1ssues and arguments set forth in the written pleadmgs and

presented at the motion hearing,” Applicant then recounts all of the evidence raised in the PCR

 application and exhibits and at the motion hearing,

7. | Applicant moves: this Court to “direct the entIy of a new judgrnent and allow
Apphcant to proceed with dlscovery and h1s claun on newly drscovered ev1dence
- 8. ‘A - Respondent submrts the Motlon should be demed because it is not necessary for
the final order to mclude a detalled remtatxon of all of the arguments advanced by Apphcant
The order rules upon the issue ralsed and notes that the pleadlngs were rewewed by the Court.

9. Respondent subm1ts the Monon should be -denied because Apphcant failed to

meet his burden-of proving he is entltl_ed to dlscoyery during thlS second PCR application

stemrmng from a July 2000 trial.

10. Respondent submlts the Motion should be denied because post-conviction rehef
should no't be used as a remedy merely because the Post-Conviction DNA_ Testmg' and
Preservation of Ev1dence Act was not funded by the General Assembly

11. Respondent submits that to the extent Apphcant filed the Motlon under Rule
59(e), SCRCP, he is not requesting either an alteratlon or amendment to the ﬁnal order.\ Rather,
Applicant is asking the Court to reverse its decision and grant relief. Such a request is more
properly addressed through the appellate proce_ss. See Wilder Corp. v. Wilke, 330 S.C. 71, 77,
497 ‘S.E.‘Zd 731, 734 (1958) (noting the proper use of a Rule 59(e) motion is to preserve issues

2




raised to but not ruled upon by the trial court)
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12. Réspondeﬁt submits the post-conviction relief court fully reviewed and properly

ruled upon all issues and that the Motion should be denied.

13.  Respondent further submits Applicant’s request for a hearing on this Motion

should be denied as unnecess'h;'y.

By:

January 23,2012

Respectfully submitted,v

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT

" Senior Assistant Deputy Attorney General

KAREN C. RATIGAN
Assistant Deputy Attorney General

P.0. Box 11549
Columbia, S.C. 29211

-

A

Altorneys for ﬂespondéjt
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STATE OF SOUTH CAROLINA ) :
‘ » ) -~ INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE' ) \ ;
) : L
) 2010-CP-23-7261
y 4 . ) ,
ORLANDO FONTE SMITH, 267982 )
)
Applicant, )
. )y o
vs ) AFFIDAVIT OF SERVICE BY MAIL
. , ) : -
STATE OF SOUTH CAROLINA, D)
).
)

Respondent.

1. I am an employee of the Respondent in the above-capfioned action. .

2. Regular communication by mail exists throughout the State of South Carolina and that this is a proper
c1rcumstance of service by mail.

3. Ihave this day served a copy of the Return to Motxon for Rehearmg and/or to Alter or Amend
the Order of Dismissal iri the above-captloned matter on the following person by depositing same -
in the United States mail, postage prepald '

Tricia A. Blanchette, Esquire "
Post Office Box 12725
‘Columbia SC 29211

DATED this 23rd day of January, 2012.

Jody AC. Carey, Le
For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
S ) 2010-CP-23-7261
COUNTY OF GREENVILLE )
)
Orlando Fonte Smith, )
S.C.D.C. No. 267982, ) . .
) Izn S
Applicant, ) ‘ ORDER Ems .
: mED O™
v. § | w2
) *75 i,:“: g =
State of South Carolina, ) T e T
) 8 =
) 75 g

" Respondent.
» )

The above-captioned case is a post-c';onviction relief matter arising from an application
filed September 1, 2016. A motion heaﬁng was convened on November 10, 2011 and the final
order of dismissal was signed by this Court on December 20, 2011 and filed on December 29,
2011. o o |

- This matter is back before' the Court by way of Applicant’s Motion for Rehearing
Pursuant to Rule 59(a), SCRCP; and/or Motion to Alter or Amend Pursuant to Rule 59(e),
SCRCP dated January 18, 2012. Respondent made its return to this motion on J anuary 23, 2012.

Based upbn reconsideration of fhe evidence in this case and upon iﬁﬂl consideration of
both Api)licant’s moﬁon and supporting memorandum and Respondent’s return, this Court is not
persuaded to alter or amend the judgment.". In issuing the order of dismissal in this case, this
Court considered both the filings and arguments from both parties. The order of dismissal fully
comports with the requirements of Rule 52(a) SCRCP and contained proper findings of fact and

conclusions of law. Further, this Court finds Applicant’s motion was not requesting an alteration

| This Court does not find that a hearing on this motion is necessary.

el

e—
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or amendment to the final order but was instead asking this Court to reverse its decision and

grant relief. This Court finds such a request is more properly addressed through thé appellate

process. See Wilder Corp. v. Wilke, 330 S.C. 71, 77,-497 S.E.2d 731, 734 (1998) (noting the

proper use of a Rule 59(e) motion is to preserve issues raised to but not ruled upoh by the trial

court).
IT IS THEREFORE ORDE_RED:

1. That Applicant’s motion is denied and dismissed.

'AND IT IS SO ORDERED this </~ _day of % 2012

. y ’ A
=l M2
Edward W. Miller ' '
Presiding Judge

Thirteenth Judicial Circuit




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY R ECRIVE i
Court of Common Pleas '
Post Conviction Relief MAR 2 1 2012

Honorable Edward W. Miller, Circuit Court Judge 8.C. Suprame Court

Case No.: 2010-CP-23-7261 -
Orlando Fonte Smlth, cenerereereeennenn PetItiONET,
VS.
State of South Carolina,.............c.coovveerervererernrnnne. Respondent.
NOTICE OF APPEAL

Orlando Fonte Smith, Petitioner, through undersigned counsel, appeals the Order
of Dismissal with Prejudice issued by the Honorable Edward W. Miller on December 20,
2011, which was filed on December 29, 2011. The Petitioner, through counsel, received
- notice of the entry of the Order of Dismissal via mail on January 9, 2012. The Petitioner,
through counsel, also appeals the Order issued by the Honorable Edward W. Miller on
February 7, 2012, which was filed on February 8, 2012. The Petitioner, through counsel,

received notlce of this Order via mail on February 21,20 107

Tricia A. Blanchette
PO Box 12725
Columbia, SC 29211
| o (803) 988-0008

Other Counsel of Record: Attorney for Petitioner

Karen C. Ratigan

Assistant Attorney General

PO Box 11549 '

" Columbia, SC 29211

553
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

RECEIvER

APPEAL FROM GREENVILLE COUNTY MAR 21 20i2
Court of Common Pleas '

Post Conviction Relief S.C Suprﬁme o .

, ‘ © ourt

Honorable Edward W. Miller, Circuit Court Judge

Case No.: 2010-CP-23-7261

Orlando Fonte Smith,..................c........c.rrmnrn....Petitioner,
Vs

State of South Carolina,.................................. Respondent

CERTIFICATE OF SERVICE

-1, Tricia A. Blanchette, Attorney for Petitioner hereby certify that I placed in the
United. States Mail on this 21* day of March 2012, a copy of the Notice of Appeal, with
posmge prepaid and the retum address clearly shown on said envelope to Karen C.

Ratlgan with the Office of the Attorney General at:

Office of the Attorney General
Att: Karen C. Ratigan, Ast. AG
P.O. Box 11549

Columbia, SC 29211

MQM

! Tricia A. Blanchette
Attorney for Petitioner
PO Box 12725
Columbia, SC 29211

March D |, 2012
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330

CLERK OF COURT o COLUMBIA, SOUTH CAROLINA 29211

BRENDA F. SHEALY . (803) 734-1080

 GHIEF DEPUTY CLERK : FAX (803) 734-1499
April 2,2012

Tricia A. Blanchette Esquire

Law Office of Tricia A. Blanchette, LLC
P.O.Box 12725

Columbia, SC 29211

Re: = Smith, Orlando Fonte v. The State
| Dear Ms Blanchette

‘ This Ofﬁce has .recelved a notice of appeal in the above post-conviction relief

-action. Since the order of the circuit court determined that this action is barred as -
being successive and as being untimely under the statute of limitations, Rule
243(c), SCACR, requlres you to provide a written explanation as to why this
determination was improper. This explanation must contact sufficient facts,
argument and citation to legal authority to show that there is an arguable basis for
asserting that the determination by the lower court was improper. The failure to
make a sufficient showing may result in the dismissal of this matter.

In the event you determme that you do not have a good faith explanation to provide
pursuant to Rule 243(c), you must provide this Court with a letter stating that as an
~ officer of the Court you are unable to set forth any arguable basis for asserting the
determination by the PCR judge was improper. The letter should also advise |
petitioner that he has twenty (20) days from the date of the letter to file a pro-se
explanation as to why the petitioner believes that this determination by the circuit -
was improper.- Dennison v. State, 371 S.C. 221, 639 S.E.2d 35 (2006). The letter
filed with this Court should include proof of service showing that a copy of the
letter has been sent to the petitioner. ,
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I ask that you either provide the explanation required by Rule 243(c) br the
response permitted by Dennison within ten (10) days of the date of this letter.

Very truly youi's,
CLERK

DES/jj

cc: Appellate Defense . :
Orlando Forte Smith #267982
Assistant Attorney General Karen Ratigan
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY  J® ECEIVET)
Court of Common Pleas s '
Post Conviction Relief APR 12 2012

Honorable Edward W. Miller, Circuit Court Judge g 3, Supreme Court

Case No.; 2010-CP-23-7261

Orlando Fonte Smith,...................... ... ..........;‘..'......Petiti(mer,
s R
State of South Carolina,...............ccoveeerverenrerirenennne Respondent.
EXPLANATION PURSUANT
TO RULE 243(c), SCACR

o fﬁrsuant to Rule 243(0), SCACR! Petitioner, ihrougg‘hl undersigned counsel,
| provides the following explaﬁation to shéw that there is an arguéble basxs for. asséfting
that the ’determipaﬁon by the lower court régarciing the statute of limitations, successive
natufe. of his Applica{ion and discovery motio;l is ixﬂproper. |

| This matter éomes igefbre the Cbuxt by way of an Application for Post Con;/ictioﬁ
Relief filed bn Séptember 1,2010,a copy of whicﬁ is attached. The State submitted a
Return and Motion to Dismiss a;nd Conditional brder of Dismissal oﬁ '-or about Deccﬁlber
22,2010. On January 5,2011, the Honorable Robin B. Sﬁlwell signed the Conditional
Order of Dismissél, which was ﬁle_d’ on Jgﬁuary 26, 20 11. Pe.titioner,. through counsel,
.sub‘mitted a Resi)onse to Conditional Order of Dismissal on February 11, 2011, and -

Motion for Discovery in Post Conviction Relief on October 25, 2011, a copy of each is

1
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attached. 'Iﬁemﬁer, the Honorable Rél_)in B. Stilwell ordered a hearing on the State’s
Motion to Dismiss. l |

A moﬁon hearing was convened at the Greenville County Courthouse on
November 10, 2011. Petitioner was present and rebresented by Tricia A. Blanchette,
Esquire. The State was repfesented by Karen C. Ra’agan, Assistant Attorney General.
On December 20, 2011, an Order of Dismissal with Prejudice was Sighed by the
‘Honorable Bdward W. Miller, which wé,s filed on Deccﬁxber 29, 2011.

On January 20, 2012, Petmoner through counsel fileda Motlon for Rehearing

- Pursuant to Rule 59(a), SCRCP, and/or Motlon to Alter or Amend Pursuant to Rule
59(e), SCRCP. On January 23, 2012, the State submitted a Return tQ Motion for
Rehearing and/or to Aler or Amend On Féﬁmmy 7,2012, the Honorable Edward W.
M:ller signed an Order denymg Petltlonex’ s Motlon, which was filed on February 8,
2012. On March 21 20 12 Petitioner ﬁled a Nonce of Appeal from which this -
Explanatlon follows ‘
‘ Eiplanatwn |

During. the motion heanng before the Honorable Edward W. Miller, Petitioner’s
counsel referenced the written discovery motlon and explamed that Petitioner was asking
for dlscovery pursuant to S.C. Code Axm § 17-27-150 (2) (2008) to fully estabhsh his
claxm of newly dlscovered ev1dence Also as was addressed in the Application and
Response to Condmonal Order of Dismissal, Petltloner 8 counsel explained that he was |
claiming newly discovered evidence due to his recent reoelpt of his complete SLED file,
which brought uregulantles and information regarding evidence to his attention that was-

. not previously known to him. Finally, Petitioner’s counsel explained that upon discovery
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of said information, Petitioner attempted to file an Application under the “Access to
Justice Post Conviction DNA Testing Act”, which was returned by the Greenville County
Clerk of Court unprocessed. S.C. Code Ann. §f 17-28-10 (2009). Therefore, Petitioner
was pursuing the matter through a Post Conviction Relief Application.

Speciﬁcauy, Petitioner’s counsel explained how Petitioner discox"ered the issue,
what Petitioner was requesting of the lower court and why it mattered. As to the “how”,
counsel explained that Petitioner found out about the “Access to Justice Post Conviction
DNA Testing Act” and wrote to the Greenville County Clerk of Court to obtain an
Application in February 2009.. To ensure that he would have the information needed to
qomplete the Application, Petitioner submitted a request to SLED for his complete file on
February 11, 2009. On May 7, 2009, SLED responded to Petitioner with the fee forthe
file, and Petitioner receivéd the file fr\on; SLED on September 16, 2009, Thereafter,
Petitioner completed anci submitted his DNA Appﬁpaﬁon in Decerﬁber 2009. In January
2010, the Application was promptly returned to him unfiled with a copy of South
* Carolina Supreme Court Order dated April 10, 2009.! When Petitioner discovered that his
DNA Application would not be processed, he begah working on retaining private counsel
and a forensic scien‘.cist.2 Petitioner also discovered that the SLED file containedl
information that was not previously known to him regarding the failure to test evidence in-
_ his case, .

Regarding “what™ was at issue, Petitioner’s counsel explé.ined that Petitioner was

informed by counsel prior to trial that no hairs were taken into evidence that matched his

! By way of the Order dated April 10, 2009, this Court held the Act inactive until funds were appropriated
by the Legislature or federal government. Petitioner submits that the question of how to proceed with a
DNA claim in light of this Court’s Order is"a novel question involved in the instant appeal.

2 A copy of Dr. Robert Bennett's curriculum vitae was attached to Petitioner’s Response to Conditional
Order of Dismissal.

3
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hair sample. PCR Transcript p. 55. At trial, Agent Kimberly Black, from SLED, testified
as follows: “I received a hair sample that was actually coliected from a ligature wuh a
small stick... there were some misceilahepus hairs taken from the victim’s body, one hair
from the victim’s stomach, hair from the victim’s navel and hair from the victim’s right

knee”. Trial Transcript, Vol.2, p. 30, lines 18-19, 25, p. 31, lines 1-2. Agent Black

) explained that ihe hairs were not tested since there was a policy in place that they did not

test-hair evidencé in cases with blood evidence. Trial Transcript, Vol. 2, p. 33, lines 8-11.

Turning to the documentation Petitioner obtained from SLED, counsel noted that -
the Evidence Inventory Sheets reﬂeé‘ted‘a ligature with a sméu stick, but did not
reference any hau' found on thdligatufé ‘These sheets, which werééttached'td the
Application, also feﬂected instructions fo test thé ligature and small stick (Itém 18). -
Pétitioner?s cbunsel f:xpiaiﬁed that Petitioner recalled receivin’g tﬁése evidence sheets
reﬂecting 10 hair on thé ligature in discovery prior to trial. =

Petitioner’s coui;sel alsb noted the Case Note Cover Sheets, with examiner initials

LGK, a copy of which was attached to the Application. Specifically, the notes from -

February 9, 1999 indicated that the agent was to look for hair on Item 18 (ligature) and

then a note was entered two hours later to “collect the hair and return to agenfgy. ? -
Subsequent nqt'es‘ﬁom June 29, 1999 indicated that Geﬁe Donahue wanted the panties -
and ligature fested and “evefything elée can be returned” because ;‘most of the evicience,
would not ﬁeed to be proéessed” Petitioner’s counsel explained that this note
coxitrgdicted the let;er i’eﬁtioner’s PCR counsel rééeived stating that all evidence was
returned to the Greenville County Sheriff’s Department in March of 1999, acopy of

which was attached to the Response to Cpnditidnal Order of Dismissal. Counsel further
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explained that this document was not seen by Petitioner prior to his recent receipt of it
from SLED nor did he have knowledge of the decision to return the evidence without
testing if.

Petitioner’s counsel also introduced a Case Note Cover Sheet, with the examiner
initials KTB, with notes that indicated the following: Item 18 was not processed for
blood;.he (Gene Donahue) wants DNA_ run on Mr, the evidence was placed on shelf to
. be proceésed for blood and hair, lét processing know 6 return hair with evidenpé, if
blood on #18 won’t néed to.analyze ﬁair, will wait to hear from officer on how to proceed
" with hair. Petitioner’s counsel explained that thisA document was ﬁot seen by- Petitioner
prior to his receipt of it from SLED nor was he aware of the initial instruction to test the
| bair, which was not gompleted; |

- Petitioner’é counsel also referenced a Trace Department Repoft; which was dated |
January 21, 1999, 'w}ﬁch was"gttached to the Application. This report lists the ligature as
Item 18, but does nﬁt reference the hair that was testified about at trial. Counsel explained
that Petitioner did not see this report prior to trial and was not aware of the conclusion
thaf stated that the hair evidence would bepresevaﬂed for testing “in the future if the need
arises.” Finally, counsel referenced the Trace Worksheet, which was attached to the

| Application, fhat listed the hairs from panties and small hair on ligature as “returned to
agency”. Counsel explained that this final woﬂ%sheet and note clearly established that
there were mhitiple hairs that were'no't onl:y unknbwn to Petitioner but simply returned to
the agency without testing. - ‘

Relying upon the Trac;e Departinent Report, counsel explained ﬂiat the need had -

 arisen for such testing; and went onto explain “why it mattered” that the testing be
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» conducted. Counsel explained that Petitioner was viewed by the officers the next morning

with no scratches despite the evidence that the victim struggled with her assailant. Trial

Transcript, Vol. 1, pp. 22-23. Furthermore, no matehes were made to Petitioner’s DNA

g sample from the rape kit, t_he swabs from the table next to the vicﬁm- or the couch

cushions, and there remained unmatched fingerprints from the scene. Trial Transcript,

-Vol. 1, p. 43, Vol. 2, pp. 22- 24 ‘Most irhportantly, counsel referenced the trial court’s
, closmg comments that he had never seen a case like this and that there was nothmg inthe

' record to show why Petr’aoner did 1t Trial Transcnpt, Vol 2, pp. 189-90 Counsel

explamed'what was in the record, was evidence of thrrd party guilt regarding Eric Burts

~ and possibly Ted Waldman.

At trial, it was established that Mr. Waldman was in the :victirn’s apartme_nt-when
officers arrived and he was taken back to the station for questromng Trral Transcript,
Vol. 1, pp 16, 72 Also four prmts were matched to Mr. Waldman from a bag of beer in .
the apartment. Tnal Transcnpt, Vol. 1, pp. 43-44. Mr. Waldman testified that he met the
victim the week before the murder and he was at the victim’s resrdence on the night in
quesﬁon‘ Trial Transcript, Vol. 2, pp. 42-44. He explainedvthat he found the victinr'
deceased the following day. Trial Transcript, Vol. 2, pp. 45-6. He admitted that the victim -
had been usmg crack and he shared a Jomt wrth her on the mght in questions. Trial .
Transcript, Vol 2, pp. 51-2.

Turmng to Eric Burts, it was estabhshed at trial that he was in the victim’s
apartment at 6:00 p.m. and 12:00 a.m. on the mght in question and the victim had five

pages to him on her phone records, Trial Transcript, Vol. 1, pg. 105. He testified that the

. victim paged him for crack, and he went and sold it to her. Trial Transcript, Vol. 2, p. 54.




He testified that he returned two more times, and the third time was around 12:00 am.
with Benny Irby and Michael Richardson. Trial Transcript, Vol. 2, pp. 55-6. He testified
- that he left out the back door.? Trial Transcript, Vol. 2, p. 58, In. 2. He explained that he
~ took Richardson’s car from about 12:00 a.m. to 2:15 am, during which time he was at
Carolyn Bell’s house. Trial Transcript, VoL 2, pp. 61, 70-1. |

C(;unsel also referenced ﬁe tfial testiniony of Raumell Vaughn and Michael
Richardson. Mr. Vaughn testified that he lived at the vrictim’s apartment complex. Trial -
Transcript, Vol. 2, p. 120. On the night in éuestion, he was in the parking lot and saw
three to four guys between buildings, which was by the back of the victim’s apartment.
‘Trial Transcript, Vol. 2, p. 122. He recalled seeing two of the guys holding up one guy,
identified as Burts, whose pants were falling down. Trial Transcript, Vol. 2, pp. 123-4.

Michaql Richardson testified that he provided Burts a ride to the victim’s
apartment complex, where he dropped him off at tﬁe back of the victim’s apartment. -
Trial Transcript, Vol. 2, pp. 131-2. He also explained that Burts borrowed his car for two
hours. Trial Transcript, Vol. 2, p. 132. “ o

'furm'ng briefly to the PCR transcript, counsel highlighted the fesﬁmony of
Carolyn Bell, wilere she explained that Burts’ testimony fegarding being with her was a
lie. PCR Transcript pp. 35-7. She explained that she only saw him for thnty minutes and A
was not clear if it was even on fhe night in question. PCR Tmﬂscdpt pp. 35-7. |

After briefly addressing theprior testimony, counsel argued that the trial and PCR
transcript in cotijunction with i’etitioner’s discovery of the informaﬁbn contained in-the

SLED file clearly demonstrated that without his knowledge key evidence had remained -

3 At trial, it was established that the ligature was found on the victim’s back porch by the dumpster. Trial
Transcript, Vol. 1, p. 91. ‘

.
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untested, which was vital to his tn"al claim of third party guilt and continued claim of
innocence. In the words of the SLED report, counsel argued that the need had arisen for
these untested hairs to be tested. Cohnsel-:’further argued that if Petitioner would have had
this information at the time of his trial or PCR hearing, he Would have requested that -
these hairs be tes-ted. Additionally, counsel explained that the funds had not been maﬁe
available for Petitioner to obtain this festing ’;chrough the “Access to Justice Post
Conviction DNA Testing Act,” but:it is clear from the Act that the legislature uﬁderstands
the technoio‘gical ‘advancem»ents made in the areé of forensic science a.nd the risk of

wrongful imprisonment without the use of such advancements. Petitioner did not abandon

" his claim due to the lack of funding, and he retained private counsel and a private
: forensié':"scientist to conduct the testing. Therefore, Petitioner’s counsel urged the lower

court to find that good cause existed for the requested discovery and sciéntiﬁc»tdsﬁng and

for his Application to proceed under a claim of newly discovered evidence.
| Petitioner, through counsel, also asked the lower court to consider the recent

United States Supreme Court decision in Skinner v. Switzer, 131 S.Ct. 1289 (2011).

~Defendant (Skinner) was convicted of murdenng his girlfriend and her two sons after he

was found in the home. At tnal, he clalmed that an alcohol and drug mix: rendered him

. incapacitated at the time-of the murders. Id. at 12934 Aﬁer Texas enacted a statute six

years after his conviction for post conviction DNA testing, defendant moved twice

“unsuccessfully for DNA testing of an untested knife, axe handle, vaginal swabs,

fingernail clippings and hair. Iil at 1295. After determining that defendant had a
cognizable claim under 42 U.S.C. §1983, the Court remanded to the lower court for a

ruling on defendant’s due process argument for the requested testing. Id. at 1298-99.

\\
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After briefly addressing Skinner, counsel asked the lower court to consider that Skinner’s

claim was recognized by the U.S. Supreme Court and urged the lower court to address
Petitioner’s request for testing at the state level, so he did not have to appeal to the federal
courts.
| Based upon the foregoing explanation of what was argued to the lower court,
Petitioner submits that the lower court’s ruling regérding the statute of limitations,
successive nature of the Application and discovery motion is not supported by the record
and an arguéble basis exists for his appeal on the lower court’s error to proceed.
Interestingly, in the Order the lower court issued denying Petitioner’s Motion for
Rehe’aﬁng and/or to Alter or Amend, the lower court reasoned that Petitioner’s request “is
more propbrly addressed through the appellate process.” Therefore, Petitioner would
urge this Court to allow his case to Ee properly addressed thréﬁgh the appellate process.
| | Conclusion

In conclusion, Petitioner would urge this Court to allow his case to proceed on

appeal and/or remand to the lower court for the requested DNA testing and a full

evidentiary hearing on the merits of his claim of newly discovered evidence.

pectfully submitted,

\

Tricia A. Blanchette
Post Office Box 12725

- Columbia, South Carolina 29211
(803) 988-0008 '
Attorney for Petitioner

This A day of April, 2012.
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The Supreme Court of South Caroling

Orlando Fonte Smith, Petitioner, -
v.
State of South Carolina, Respondent.

Appellate Case No. 2012-210211

ORDER

In the explanation required by Rule 243(c) of South Carolina Appellate Court
Rules (SCACR), petitioner has failed to show that there is an arguable basis for

~ asserting that the determination by the lower court was improper. Accordingly,

this matter is dismissed.

However, petitioner may submit another Application for DNA T.esting to the

- Greenville County Clerk of Court pursuant to the Access to Justice Post

Conviction DNA Testing Act, see S.C. Code Ann. § 17-28-10, et seq (Supp. 2011),
and that application should be processed as set forth in the Act.

Columbia, South Carolina

May 29, 2012

‘cc:  Tricia A. Blanchette

Karen Christine Ratigan




QII)B Supreme Court of South Caroling

DANIEL E. SHEAROUSE . ' " POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CAROLINA
. 29211
BRENDA F. SHEALY . 1231 GERVAIS STREET
CHIEF DEPUTY CLERK: . COLUMBIA SOUTH CAROLINA 26201

TELEPHONE: (808) 734-1080
FAX: (803)734-1499
www.sccourts.org

June 15, 2012

Paul B. Wickensimer
Courthouse i
305ENorth St
Greenville SC 29601-2121

REMITTITUR

Re: Orlando Fonte Smith v. The State o
Lower Court Case No. 2010CP2307261 -
Appellate Case No. 2012-210211

Dear Mr. Wickensimer:

The above referenced matter is hereby remltted to the lower com’t or tn.bunal A
copy of the judgment of this Court is enclosed

Very truly yours,

W
.
y . ’ .

CLERK

cc: Tricia A. Blanchette
Karen Christine Ratigan
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IN JHE COURT OF (Select one) |

STATE OF SOUTH CAROLINA )
_ / / ) GENERAL SESSIONS
COUNTY OF reedvy /T ) OO FAMILY COURT
) JUDICIAL CIRCUIT
)
%W/f/ /[ 5 " —/ % Al 7982 ) APPLICATION FOR
Name of applicant and Inmate number (if applicable) ) FORENSIC DNA TESTING
OR )
) ORIGINAL INDICTMENT NO.
IN THE INTEREST OF ) , _
) 98 6523, 5AIN
) :
Juvenile ) OR -
) 2
v. ) ORIGINAL PETTTIC =
State of South Carolina ) -JU- )
; ) =
) -2
. C wid
INSTRUCTIONS - READ CAREFULLY '

B
S

' In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth.in
concise form the answers to each applicable question. If necessary, applicant may continue an answer to a

particular quesnon on the reverse side of the page or on an additional page. Apphcant shall make clear to -
wh:ch quesnon any such continued answer refers.

. Since every apphcaﬁon must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct s

‘ If the application is taken in forma pauperis it shall include an affidavit (attached at the end of the
form) setting forth information which establishes that applicant will be unable to pay the fees and costs of .

the proceedmgs When the application is completed, the original shall be mailed to the Clerk of Court for

the County in which the apphcant was convicted or adJudlcated

I -understand that DNA testing is only available if I have been convncted or adjudicated of an
offense listed in S.C. Code Ann. § 17-28-30, that I am currently incarcerated for that offense, and that I
am asserting that I am innocent of the offense. Further, if the conviction or adjudication was the result of

a plea of gnilty or nolo contendere, the apphcauon must be filed within seven years of the date of
sentencing.

1. Identify the proceedings in which the applicant was convicted or adjndfcated:
q———— ‘ .-—"'——_ [} )
\> Wy y \ Iy Q ‘
/

SCCA DNA 101 (04/2009) 1of$S ' : s
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Give the date of the entry of the judgment and sentence: :S “\\/ l 41/ 9‘ 060

—_ ' \
- and current place of incarceration: 14"6‘2'5"1"’“’03*‘@'6‘ ¢ 'c’-é"’»:'bﬁ&‘l“- e 5"}‘#—‘*’:‘”“4’

R Identify all prekus or ongoing proceedmgs, together thh the grounds therein asserted, taken by

the applicant to secure relief from his conviction or adjudication:

(a) D”C"—'L/d//&v/ Fm A!/(c. b Dreet ﬂl/t"ﬁ/ 4 74 74? m'///"f
®) /ZK ,Aun[{!m/./c /45_5/5%,4/66 o‘f\ Z;pm/{,c [ . |
©) /f"f’%”/ /C;/ Wf"l[ deﬂl‘mfan . ~j/4144¢/¢5 [15) coptr o0 &gal&_ :

Make a reasonable attempt to 1dent1fy the physical evidence or biological material that
- should be tested: .

/%/(5 K:qgﬂﬂc. .///ﬁéﬂ Zé/ﬂ"/ﬁ QVL'/A‘J

Identify the spwﬁct5’l""°fm“A testing being sought 7—'/ T Wheels
, . , o reeq

Fideo t! bl Trformaths Lo Be Dpeieed

Explain why the identity of the applicant was or should have been a significant issue during the
original court proeeedmgs, notwithstanding the fact that the applicant may have pled guilty or nolo .
contendere or made or is alleged to have made an incriminating statement or admxssxon as to
identity:

Mhece. \}\)4,5 ;l o-‘:‘\afcr' .;L,p ac,&‘}}oﬁu,@(g Do _F
Where WOHL e Niakiw Aud ZWA
7;6;-"”_45 Caﬂ Ekc/m/f /d///;ém/'%

Explain why the physical evidence or biological material sought to be tested was not previously
subjected to DNA testing, or if the physical evidence or biological material sought to be tested was
previously subjected to DNA testing, provide the results of the testing and explain how the
requested DNA test would provide a substantially more probative result:

EC(M\t \*"“\\ AQPI\Q@{' \na A‘\("(ou)cy lb'(l Hm/\ “ﬁd"’

SCCA DNA 101 (04/2009) 20of5



PALA \cshm\ “ac\ Neew Dor)f_ OAANo*\\« l‘)ﬁ W\a‘j(t[u/ H

At el STed Agents Totided Tnat DRA st were

Netet Toppe, Niwe Jfurs batear, Sled felessed Allment,

Explam why if the DNA testmg produces exculpatory results, the testing will constitute
new evidence that will probably change the result of the applicant’s convxcuon or adjudication
if a new tnal is granted and is not merely cumulative or impeaching:

\kcrc_ Where 3 &spcds ) \w,g, Case, DN A—

41:5"’& g \A)bﬂlﬁ\« EXC \w\c. \uc a@?lomu" Auel @FDJQ
)\_er, %omc,wc Elsc :L W s C,nwxc

.I assert: that I am actually innocent of the listed offense, that tlns offense is hsted in S C. Code Ann,

§ 17-28-30 and that [ am currently incarcerated for the listed offense. I attest that this application
is made to demonstrate innocence and not solely to delay the execution of a sentence or the.
admxmstranon of j Justlce :

i

. If DNA testing is conducted and results are determined to be mculpatory by the Court, I

understand that: -

. (@ The Court may hold me in contempt of court if it determmes that my assertion of actual

" innocence was mtentlonally false;
(b) - The Court may assess the cost of any DNA testmg agamst me;

(¢)  The South Carolina Department of Correcnons may use this determmatlon to deny good
conduct credit; and, :

(d) . The Department of Probatxon, Parole, and Pardon Semces can use this detemnnauon to

DhdeE st s T

Pnnt Apphcant Name A Signature Apphcant

SCCA DNA 101 (04/2009) "30of§




STATE OF SOUTH CAROLINA - ) '
VERIFICATION
of érccw/'//ﬁ - ; ‘
2 5/14// A , being duly swomn upon my oath, depose and say that I have

g subscnbed to the foregomg applicatlon, that T know the contents thereof; ani that the matters and
allegations set forth are true.

Signature of Applicant '

od

SWORN to and subscribed before me this a 5
dayof Welmurin, 2037

‘ el sy
_ "Notary Public
My Commission Expires: q -3 -'0'20('4"

SCCA DNA 101 (04/2009) 4of5
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'APPLICATION TO PROCEED WITHOUT PAYMENT |
OF COSTS AND AFFIDAVIT

ﬁ p/ /[/Z / ~ IN SUPPORT THEREOF . ' |
1 A/W/ 0/ ' é, hereby apply for leave to proceed in this action without

* prepayment-of feés or costs of sécurity -therefor. - Ii support of my application I declare under -

penalty of pel;iury'that the following facts are true:

(1) - Iam the applicant in this aciion,and I believe [ am entitled to redress.

(2)  Because of my poverty I am unable to p costs of said proceeding or give
security thereof. Z ’/ ‘ / Z r )

[  Signature of Applicant

SWORN to and subscribed before me this 23 rL
day of EMM&%L__. 20120

-

- (L.S)
Notary Public ,

My Commission Expires: O’ -5 —QO‘L-Q

SCCA DNA 101 (04/2009) ~ 50f5




573

Ofﬁce of the Clerk of Court

Greenville, South Carolma

; Paul B. Wickensimer A
' : Clerk of Court Q
Greenville ; couiotisin o Q)
* Greenville County Courthouse .
cuuntg 305 East North Street 0
" Greenville, South Carolina 29601
’, .. (864)467-8551 FAX (864) 467-8540

March 20, 2012

Orlando F. Sxmth #267982

K.CIL : ‘ .
PA-10 o
4848 Goldmine Hwy

Kershaw, SC 29067

Re: Application for Forensic DNA Testing 98-GS-23-5212
Dear Mr. Sinith:

We are in réceipt of your Application for Forensic DNA Testing. Your application has
been filed and a copy forwarded to the Administrative Judge for General Sessions and to
the Sohcltor s Office. Enclosed please find a copy of your clocked application as you
requested. ,

Sincerely, '
Paul B. Wic¢kensimer
Clerk of Court

Circuit Coprt Division e Greenville County Courthouse ¢ 305 E. North St. sGreenville, SC 29601 ¢




574

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Orlando F. Smith #267982,

V.

The State of South Carolina,

Defendant

THIRTEENTH JUDICIAL CIRCUIT

ORIGINAL INDICI‘MENT# 1998-GS-23-05212
EG3Z 05 ‘l

ORDER APPOINTING SCACR 608 COUNSEL

Marct4; 2012

)
).
)
)
)
)
)
)
),.
)
)
)
)
)
)
)
)

00 4 W4 12 YR T

IT IS SO ORDERED that the next counsel on the Rule 608 Appointment list be

appomted as counsel for the movant in tlns matter.

oo

A
. Letitia H. Verdin
Circuit Judge

IN THE COURT OF GENERAL SESSIONS™5 . [ "L o




STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
) .
COUNTY OF GREENVILLE - ) 1998 GS 23 5212
LSRR aL
STATE OF SOUTH CAROLINA ) E65805 Jom o=
) iy S
‘ ) STATE’S RESPONSETO:
ORLANDO FONTE SMITH, ) DEFENDANT’S APPLICATION
) FOR FORENSIC DNA TESTING
DEFENDANT. ) ‘ : LES W
) WE o
. (% |

This matter comes before the Court by way of Defendant’s Application for Forensic
DNA Testing pursuant to Section 17-28-10 et seq. of the South Carolina Code of Laws.

Defendant was convicted after a jury trial on July 19, 2000 for the offense of murder.

The‘ Access to Justice Post Conviction DNA Testing Act (Section 17-28-10 et seq.)

-authorizes the application by convicted defendants for fbrensic_ DNA testing that may affect their

conviction. The Act describes the form and content of the defendant’s application as well as the

procedure by which the testing is to be conducted.

‘The Act also addresses the extent to which costs of pdst conviction DNA testing are to be
bome by the applicant or; if the applicant is deemed indigent, the State. S.C. Code § 17-28-60
and § 17-28-90(F). Spegiﬁcally, “[i]f the applicant- is -unlable to pay court costs and expenses of
counsel, these costs and expenses shall be- made available to the applicant in the amounts and to
the extent provided pursuant to Section 17-27-60.” S.C. Code § 17-28-60. Section 17-27-60
notes that “these costs and expenses shall be made available to the applicant in the trial couﬁ,

and on review, in amounts and to the extent funds are made available to indigent defendants by
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the General Assembly.” The State is not aware of any funding made available by the General

Assembly to supply the associated costs of either representation or DNA testing.

Furthermore, the State maintains that Defendant’s appl'vication is not timely. According to
Section 17-28.-30(]3.),A“[a] ﬁerson who pled guilty or nolo ééntendere to at least one of the
offenses enumerated in su:bsecti;)n (A), was subsequently convicted of or adjudicated delinquent
for the offense, and asserté he is im\mcent of the offense may 'apply for forensic DNA testing of
his DNA and any phyéical evidence or biological material relét.ed to his conviction or .
adjudication no later than seven vears from the da_te of sentencing” (emphasis added).

Defendant/Applicant was convicted and sentenced on July 19, 2000. The State received

' Defendant’s application for DNA testing on February 23, 2012, which is well beyond seven .

years from the date of sentencing,

In addition, the Act requires that the applicant specifically articulate the basis for his
request for additional testing, noting that the applicant must make a reasonable attempt to
identify the physicall evidence that should be tested and the specific testing sought. On the
application, Defendant lists only “hairs, ligature, finger prints and blood.” The State maintains

that thls mere listing of items does not identify the pazticulai items of evidence of which

' Defendant requests testing. To the extent that any of these items can be subjected to DNA

analysis, Defendant has not described the specific testing sought. Defendant requests “test in

which identifiable information can be obtained.”




The Act requires that the applicant explain why the identity of the épplicant was or
should have been a significant issue during the original proceedings. Defendant explains in his
application that “there was 2 other individuals that where with the victim and DNA testing can
exclude appiican ” [sic]. Without more, Defendant’s application fails to indicate how any

additional DNA testing would inculpate anyone other than Defendant.

The Act also requires that the applicant explain why material to be tested was not
pre{'iously subjected to testing or why additional testing would provide a substantially more
probative result. Defendant indicates in his application that at trial, testimony was presented that
DNA testing was not performed. Defendant’s remarks are not responsive as to the issue of ‘why

additional testing would provide probative results. ~

Finally, the Act requires that the applicant explain why, if the testing were to produce
exculpatory results, the results will constitute new evidence that would change the results of the
applicant’s conviction. Defendant has not explained why the results of this test would constitute new
evidence or why the results would implicate someone else. Defendant’s applicatioh notes that “there
where 3 suspects in this case. DNA testing would exclude the applicant and prove that someone else
did this crime” [sic]. The mere presence of other DNA at the crime scene would not change the
evidence presented at trial. Specifically, at trial, the State presented expert testimony regarding a
fingerprint on the victim’s arm. That print had been made in blood. The expert testimony offered wés
that the print belonged to Defendant. If DNA results were to demonstrate that other individuals had
been inside the victim’s apartment, that information would not provide evidence inconsistent with the

State’s theory of the case. More importantly, it would not demonstrate evidence that would suggest
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anyone other than Defendant was responsible for the murder. Defendant does not describe how DNA

testing would exclude Defendant to the extent that it would change the outcome of the trial.

The State respectfully asks that the Court deny Defendant’s Applicatioﬁ for Forensic DNA
Testing based on the fact that the authorizing legislation has not been funded by the General
Assembly; that Defendant’s application is not timely; and Defendant has not articulated why DNA

testing would prove probative or change the outcome of his trial.

Respectfully submitted,

Katryna Salispury
Assistant Solfcitor

June 19,2012
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS:
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
Orlando Fonte Smith #267982, g Case No.: 1998-GS-23-05212 |
Paiatif, ) F 655057 .
State of South Carolina, - g f
Defendant, i -

i

FAAE]
NE

This - matter comes before the Court on -Applicant Smith’s Application . for Post-
Conviction DNA Testing pursuant to S.C. Code § 17-28-10 et seq. Appliéant filed this
application on March 20, 2012. ‘Applicant was convicted of murder and sentenced on July 19,
2000. Therefore, this Court finds that this Application for Post-Conviction DNA Testing is time-
barred pursuant to S.C. Code § 17-28-30(B) (“A person who...was...convicted...for the offense,
is currently incarcerated for thé offense, and asserts he is innocent of the offense may appfy for -
forensic DNA testing...no later than seven years from the date of sentencing.”) | ‘

Therefore, Applicant Smith’s Application for Post-Conviction DNA. Testing is DENIED.

Letitia H. Verdin

Circuit Judge

August g ,2012 L 9
Greenville, South Carolina




4STATE. OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
QCOUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL CIRCUIT
)
Otlando F. Smith, $#267982, . ) Case No.: 1998-GS-23-05212
: Plaintiff, )

v. ) MOTION TO ALTER/AMEND PURSUANT 'IOW.

State of South Carolina, .~ )Rule 59 (e), S.C.R.Civ.P. gt
Defendant . ) :

Now comes the above named Plaintiff, pro se, requesting this Honorable
Court to direct the entry of a new judgement pursuant to 59(e), Mot.lon t,o
Alter and Amend the findings of fact and cenclusions of law in the standmg
Order of Denial, signed by the Honorable Letitia H. Vetdm, filed August
10,2012, Which was received by the plaintiff on August 17,2012. See Attachment
(a).

This matter comes before the Court by way of Application for

Post-Conviction DNA Testing, pursuant to S.C. Code Ann. §17-28-10 et sq.
Plaintiff filed the application on March 20,2012. Pursuant to section
§l7—28-50(a) & (b)s The Defendant had (90) days to Answer but failed to.
plamtsz then filed for a Motion of Default on July 5,2012. This Honorable
Court then filed an Order of Dlsmissal pursuant to §17—28-30(B), from which
this motion follows.

In Marlar v. State, 653 SE2d 266(2007), the State Supreme Court made it
clear that a post-conviction judge must make specific findings of fact and
state the conclusions of law relating to each issue presented. See also, S.C.
Code Amn. § 17-27-80(2010). Therefore, plaintiff would respectfully request
that this court ensure that specific findings of fact and conclusion of law
are entered on the issue and the arguments set forth in these written
pleadings. Furthermore, applicant would respectfully request that this Court
carefully review the attachments to properly reconsider the findings of fact
and conclusions of law set forth in the standing Order of Dismissal. .

"On the Court's Order of Dismissal, this Honorable Court states that the
plaintiff's Post-Conviction DNA application was time barred pursuant to
S.C.Code §l7-28—30(8) This Honorable Court has applied the wrong code of law
plaintiff’s action.

If the Court may, please review the attachments (B & C), you will find
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that the plaintiff does not fall under §17-28-30(B), but rather, §17-28-30(A),
which states that a person who PLEAD NOT GUILTY to at least one of the
following offenscs: (1) Murder and asserts he is innocent of the offense may
apply for DNA testing ‘

A review ci the record reveals that plazntiff invoked his Constitutional
Right to trial, and vas found guilty by a jury on July 19,2000. Plaintiff has
always claimed his innocence, and still dces. Therefore, since appl;cant has
shoﬁn, by pregonderance of evidence (Attachments and Trial Records) that S.C.
Code, Ann. § 17-28-30(A) applies to this action, plaintiff asks this Honorable
Court to Alter and Awend the Judgement of this action to reflect the correct
conclusion of law and .facts. As & result of such, applicant now v‘equemt:s thls

'Honorablc Court tc issue and Order permitting applicant to proceed with the

ONA te;tlng:prekcrlb@c by the statute. As held by the Supreme Court's Crder of .

May 22,2012, See Atachmevt (B)

Orlanoq F. Smith, %26”98: '
: Kefshau Corr. Inst./ MA-l4d
| 4848 colcmine Hwy.
Kershaw, SC 29067

hugust R, 2012
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At dacl, [3}
CHAlPTER 28. )
POST-CONVICTION DNA TESTING AND PRESERVATION OF EVIDENCE
| ARTICLE 1.

 POST-CONVICTION DNA PROCEDURES

'SECTION 17-28-10. Citation of Article. . ‘
This article may be cited as the “Access to Justice Post-Conviction DNA Testing Act”.

SECTION 17—,28-20. Definitions.

~ For purposes of this article:

Q). “Blologlcal material® means any blood, tissue, hair, saliva, bone or semen from which DNA marker
groupings may be obtained. This includes material catalogued separately on slides, swabs, or test tubes
or present on other evidence including, but not limited to, clothing,- hgatures, beddmg, other household
material, drinking cups, or cigarettes. .

(2) “Custodian of evidence” means an agency or political subdivision of the State including, but not
limited to, a law enforcement agency, a solicitor’s office, the Attorney General’s Office, a county clerk of
court, or a state grand jury that possesses and is responsible for the control of evidence during a criminal
investigation or proceeding, or a person ordered by a court to take custody of evidence during a cnmmal
investigation or proceeding. . ‘

(3) “DNA” means deoxyribonucleic acid.

(4) “DNA profile” means the results of any testing performed on a DNA sample.

(5) “DNA record” means the tissue or saliva samples and the results of the testing performed on the

_ samples.

(6) “DNA sample” means the tissue, sahva, blood, or any other bodlly fluid taken at the time of arrest
from which identifiable information can be obtained.

(7) “Incarceration” means serving a term of confinement in the custody of the South Carolma Deparlment

- of Corrections or the South Carolina Department of Juvenile Justice and does not include a person on

probation, parole, or iinder a community supervision program.

(8) “Law enforcement agency” means a lawfully established federal, state, or local public agency that is
responsible for the prevention and detection.of crime and the enforcement of penal, traffic, regulatory,
game, immigration, postal, customs, or controlled substances.laws.

(9) “Physical evidence” means an object, thing, or substance that is or is about to be produced or used or
has been produced or used in a criminal proceeding related to an offense enumerated in Section 17-28-30,
and that is in the possession of a custodian of evidence,

- (SECTION 17-28-30, Dffenses for which post-conviction DNA'testing available.

(A) A person who pled n ilty to at ledst one of the following offénses, was subsequently convicted of
lju quent for the offense, is currently incarcerated for the offense, and. asserts he is

mnocent of the offense may apply for forensic DNA testing of his DNA and any physical evidence or

biological material related to his conviction or adjudlcatnon

(1) murder (Sectlon 16-3-10);

(2) killing by poison (Section 16-3-3 0),

(3) killing by stabbing or thrusting (Section 16-3-40);

(4) voluntary manslaughter (Section 16-3-50);




(5) homicide by child abuse (Section 16-3-85(A)(1)); -

(6) aiding and abetting a homicide by child abuse (Section 16-3-85(A)(2));

(7) lynching in the first degree (Section 16-3-210);

(8) killing in a duel (Section 16-3-430);

(9) spousal sexual battery (Section 16-3-615);,

(10) criminal sexual conduct in the first degree (Section 16-3—652)

(11) criminal sexual conduct in the second degree (Section 16-3-653);

{12) criminal sexual conduct in the third degree (Sers;tion 16-3-654);

(13) criminal sexual conduct with a minor (Section 16-3-655);

(14) arson in the first degree resulting in death (Section 16-11-110(A));

(15) burglary in the first degree for which the person is sentenced to ten years or more (Section
16-11-311(B));

(16) armed robbery for which the person is sentenced to ten years or more (Section 16-11-330(A));

(17) damaging or destroying a building, vehicle, or property by means of an exploswe incendiary
resulting in death (Section 16-11-540); :

{(18) abuse or neglect of a vulnerable adult resulting in death (Section’ 43-35-85(F)),
(19) sexual misconduct with an inmate, patient, or offender (Section 44-23-1150); -

(20) unlawful removing: or damagmg of an alrport faclhty or equlpment resulting in death (Sectlon
55-1-30 3)); .
(21) interference w1th taﬁimnﬁol dev1ces or ‘railroad signs or 31gnals resulting in death (Section

" 56-5-1030(B)(3));

(22) driving a motor vehicle under the influence of alcohol or drugs resultmg in death (Section.
.56-5-2945);

(23) obstruction of raxlroad resulting i in death (Sectlon 58- 17-4090), or’

(24) accessory before the fact t (Section 16-1-40) to any offense enumerated in this subsectlon

(B) A person who pled or nolo contendere to at least one of the offenses enumerated in subsection
(&; was subsequently convicted of or ad_]udxcated delinquent for the offense, is currently incarcerated for
the offense, and asserts he is innocent of the offeqise may apply for forensic DNA testing of his DNA and

any physical evidence or biological material related to his conthmn or adjudication no later than seven
years from the date of sentencmg ' :

SECTION 17-28-40 Form and contents of apphcatlon.

(A) The application must be made on such form as prescribed by the Supreme Court.

(B) The application must be verified by the apphcant and filed under the ongmal indictment pumber or
petition with the clerk of court of the general sessions court or family court in which the conviction or
adjudication took place. Facts within the personal knowledge of the applicant and the authenticity of all

“documents and exh1b1ts included in or attached to the apphcatlon must be sworn to aﬁinnatlvely as true

and correct.

(C) The application must, under penalty of petjury

(1) identify the proceedings in which the applicant was convicted or ad_]udlcated

(2) give the date of the entry of the judgment and sentence and identify the apphcant’s current place of
incarceration;

(3) identify all previous or ongomg proceedmgs, together with ﬂle grounds therein asserted, taken by the
applicant to secure relief from his conviction or adjudication;

(4) make a reasonable attempt to identify the physical evxdence or bwloglcal material that should be
tested and the specific type of DNA testing that is sought;

(5) explain why the identity of the applicant was or should have been a slgmﬁcant issue during the
original court proceedings, notwithstanding the fact that the applicant may have pled guilty or nolo
contendere or made or is alleged to have made an incriminating statement or admission as to identity;

. PP \—'-\
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At h ()
- The %npreme_ @na‘tt'uf%nuth@atuli’na

Orlando Fonte Smith, Petitioner, |
V. : ‘ S
State of South Carolina, Respondent. .

Appellate Case No. 2012-210211

ORDER

_In the explanation required by Rule 243(c).of:South Carolina Appellate Court - -
Rules (SCACR), petitioner has failed to show that there is an arguable basis for -
‘asserting that the determination by the lower court was improper. Accordmgly, -
_this matter is dlsm13sed '

: However petmoner may subm1t another Apphcatxon for DNA Testmg to the :
Greenville. County Clerk of Court pursuant to the Access to Justice Post -
- Conviction DNA Testing Act, see S.C. Code Ann. § 17-28-10, et seq (Supp 201 l)
and that apphcatlon should be processed as set forth in the Act '

Columbia, South Carolina
May 29, 2012

cc:  Tricia A. Blanchette
Karen Christine Ratigan
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) THIRTEENTH JUDICIAL CIRCUIT

COUNTY OF GREENVILLE ) '
) CASE NO: 1998-GS-23-05212

The State, ' )
)

Vs. ) ORDER

: )
Orlando Smith )

THIS MATTER comes before the Court by Defendant’s motion to reconsider its order of
August 8%, 2012, denying Defendant Smith’s Application for Post-Conviction DNA Testing
pursuant to S.C. Code § 17-28-10 et seq. Defendant argues that the seven-year limit for
application for DNA testing proscribed in § 17-28~30(B) does not apply to him because he did
not plead guilty to the charge, but was instead convicted at trial. This Court reiterates its finding -
that § 17-28-30(B) applies to those appliéants who entered a plea of not guilty and were

for the offense, and asserts he js innocent of the offense may apply for forensic DNA testing...no

later than seven years from the date of sentencing.”), S

, } , .

THEREFORE, Defendant Smith’s motion to reconsider js DENIED, 2

IT IS SO ORDERED,. < 2

. - ~0

Letitia H. Verdin
. Circuit Judge

December 13, 2012

Greenville, South Carolina
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The South QEaruIma Court of Qppealz

JENNY ABBOTT KITCHINGS | o . POST OFFICE BOX 11629
CLERK S . - COLUMBIA, SOUTH CAROLINA 26211-
: ' : T - 1015 SUMTER STREET
V.CLARRE ALLEN - . COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK . , : '

TELEPHONE: (803) 734-1890
FAX: {803) 734-1839
www.soopuns.prg

January 17, 2013

' Orlando Forte Smith #267982

Kershaw Corr. Inst.
4848 Goldmine Hwy. -
Kershaw SC 29067

Re: The State v. Orlando Fonte' Smith
~ Appellate Case No. 2012- -213673

" Dear Couﬁsél: .

. Upon révieWing your proof of service, the following deficiency or deficiencies o
. have been noted under the South Carolina Appellate Court Rules (SCACR),and = -

any deficiency must be corrected within ten (10) days of the date of this letter:

e Your notice of appéeali must be timely served on the respondent.
Very truly yours,

Vflawﬂ&n%

\

CLERK

" . cc: -Robert Michael Dudek <

Salley W. Elliott
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