From: Kim Hinkle

Cc: Gibson, Don; Rose Thielke; Lindsay Willyerd; Brown, Stephen L.; Gruber, Robert; Hines, Russell; Olive, 1V,

Subject: Evaristo Verdugo Morales v. Insulation by Cohen"s, LLC; Appellate Case No. 2025-000026

To: Court Of Appeals Filings

Graydon; Bell, Pollyana (Polly)
Date: Thursday, February 5, 2026 2:36:51 PM
Attachments: SKM_(C28726020515410.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon:

The attached INITIAL REPLY BRIEF OF RESPONDENT-APPELLANT and PROOF OF
SERVICE in the above-referenced matter is being sent to you for filing with the Court. We would
appreciate you returning a clocked copy to us via email.

By copy of this email with attachments, we are also hereby serving Counsel of Record for the
Appellants-Respondents with a copy of same. If you have any questions or concerns, please let me

know immediately.

Thank you in advance, Kim

Kimberley T. Hinkle
McDAMIEL LAW FIRM
Senior Paralegal

(803} 771-7211 - Telephone

[803) 252-0709 - Fax

kim@ pfmcdlaw.com

1315 Elmwood Avenue
Columbia, 5C 29201

Please “reply to all” when responding.


mailto:kim@pfmcdlaw.com
mailto:ctappfilings@sccourts.org
mailto:dgibson@dgibsonlaw.com
mailto:rose@pfmcdlaw.com
mailto:lindsay@pfmcdlaw.com
mailto:sbrown@ycrlaw.com
mailto:rgruber@ycrlaw.com
mailto:rhines@ycrlaw.com
mailto:golive@ycrlaw.com
mailto:golive@ycrlaw.com
mailto:pbell@ycrlaw.com

Preston F. McDaniel

Daniel E. Peagler

McDANIEL LAW FIRM
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Proudly representing injured workers
for over 45 years.

February 5, 2026

VIA EMAIL ONLY: ctappfilings@sccourts.org
Honorable Jenny Abbott Kitchings
Clerk of Court

SC Court of Appeals

Post

Office Box 11629

Columbia, South Carolina 29211

RE: Evaristo Verdugo Morales v.

Dear

Appellate Case No. 2025-000026

Ms. Kitchings:

Telephone (803) 771-7211

Facsimile (803) 252-0709

Insulation by Cohen’s, LLC

Please find attached the INITIAL REPLY BRIEF OF RESPONDENT-
APPELLANT and PROOF OF SERVICE in the above-referenced matter

for filing with the Court.

stamped-in copy of same to me via email.

By

copy of this letter with enclosures,

Counsel of Record with a copy of these documents.

Sincerely yours,

I would appreciate your returning a

I am hereby serving

Vethrl Ve )2

Preston F. McDaniel

PFM/kth
Enclosures

CE :

Don C. Gibson, Esquire (via email only)
Stephen L. Brown, Esquire (via email only
Robert P. Gruber, Esquire (via email only)
Russell G. Hines, Esquire (via email only)
Graydon V. Olive, IV, Esquire (via email only)





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SOUTH CAROLINA
SC Workers’ Compensation Commission
Appellate Panel

Appellate Case No. 2025-000026

Evaristo Verdugo Morales, Claimant,.......... Respondent-Appellant,
V.

Insulation by Cohen’s, LLC, Employer, and
Builders Premier Insurance Co., Carrier,...Appellants-Respondents.

INITIAL REPLY BRIEF
OF RESPONDENT-APPELLANT

Preston F. McDaniel, Bar #3770
McDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, SC 29201

(803) 771-7211

and

Don C. Gibson, Bar #2466
GIBSON LAW FIRM, LLC

Post Office Box 60669
North Charleston, SC 29419
(843) 744-1887

Attorneys for Respondent-Appellant





TABLE OF CONTENTS

TABLE OF AUTHORITIES. & ittt ittt ittt et ettt ettt eee e eenn iii

STANDARD OF REVIEW. . ittt ittt ittt et ettt et ettt e ettt eneenn. 1

REPLY TO APPELLANTS-RESPONDENTS ARGUMENTS IN THEIR
INITIAL APPELLANTS-RESPONDENTS BRIEF

IT.

III.

LV.

Reply to: The Commissioner properly determined

that Mr. Morales did not lose fifty percent or

more of the wuse of his back and achieved maximum
medical improvement on January 8, 2020.............. 5)

A.

Reply to: The record does not contain evidence
that establishes the Commission’s actual bias

or prejudice, and the Commission’s decision

was not Arhitrary or CAprigitUS s eeisusissmsesa 6

Reply to: The record contains substantial
evidence that supports the Commission’s

finding that Mr. Morales Achieved MMI on

January 8, 2020 . . . ittt e e e 6

Reply to: Mr. Morales was not total and permanent
disabled. .ttt i e e e e e e e e 7

A.

Reply to: Mr. Morales abandoned his argument
regarding the consent order by making a
conclusory argument and failing to cite any
authority supporting that argument............ 10

Reply to: The consent order specifically

states that Employer/Carrier is only

“responsible for all medical treatment

causally related to the work-related injury

te [Ms. Moralels] batk." . cevsosssvscamwinssias 11

Reply to: Mr. Morales abandoned his argument
regarding whether the Commission applied the
proper standard of proof by making a

conclusory argument and failing to cite any
relevant authority supporting that argument... 13





B. Repl
Mr.

appl
prep

REPLY TO CONCLUSION

y to: No evidence in the record supports
Morales’ argument that the commission

ied a standard of proof higher than a
onderance of the evidence.................

..........................................

ii





TABLE OF AUTHORITIES
Cases

Booth v. Midland Trane Heating Air Conditioning,

298 S.C. 251, 379 S.E.2d 760 (SC App. 1989) ... 14
Clark v. Phillips Electronics/Shakespear,

433 S.C. 186, 857 S.E.2d 378 (SC Rpp. 2021) .. vuununn.. 3,4,7,8
Clemmons v. Lowe’s Home Centers, Inc. - Harbison,

412 B8.C. 366, 772 5.E.2d 517 (SC Bpp. 2015),; 420 8.0. 282,

BUS BoEnZld ZBE [201TY 6t s s s mc s i 505 5 % 5 a0 50n om0 o0 0 s i o 10 o o o v 1,4

Colvin v. E.I. DuPont De Nemours Co.,
227 S.C. 465, 88 S.E.2d 581 (1955) ¢t vttt ittt et i 8,9,10

Crane v. Raber’s Discount Tire Rack,
429 S.C. 636, 842 S.E.2d 349 (2020) vt v it i ittt et e 3,4,7

Dent v. East Richland County Public Ser. Dist.,
423 S.C. 193, 813 S.E.2d 886 (SC App. 2018) ... vivenennnn.. 2,4

Drake v. Raybestos-Manhattan, Inc.,
241 S.C. 116, 127 S.E.2d 288 (1962) v vt it ettt iiieee 5

Elliott v. SC Dept. of Transp.,

362 S.Cs 234, 607 S8.E.2d 90 (SC App. 2004) i o vvivsvimmnimmnnmsa 14
Jordan v. Hartford Fin. Grp., Inc.,

435 S.C. 501, 868 S.E.2d 400 (SC App. 2021) v it i eennn. 3
Ledford v. Dept. of Public Safety,

428 S.C. 387, 835 S.E.2d 509 (2019) v vv ittt iiie e 4,7
Morris v. BB&T Corp., 438 S.C. 582, 885 S.E.2d 394 (2023)..... 3

Nettles v. Spartanburg School Dist. #7,
341 S.C. 580, 535 S.E.2d 146 (SC App. 2000) ¢« e v i i i e, 5

Nicholson v. SC Dept. of Social Services,
411 S.C. 381, 769 S.E.2d 1 (2015) ¢t iiiittinmmneneeeeeeennn 1,4

Patel v. BVM Motel, LLC,
433 S.C. 337, 857 S.E.2d 564 (SC RApp. 2021) v v i innnnenn. 2

i





Paulino v. Diversified Coatings, Inc.,

443 S.C. 150, 903 S.E.2d 503 (2024) c.vvineununnnnn.

Pierre v. Seaside Farms, Inc.,

386 B.C., 534, 68D B.E.2d B1le (2000) s ccnwincwiinansasas

Wynn v. People’s Natural Gas Co. of SC,

38 S.C. 1, 118 S.E.2d 812 (1961) ceuurrereernureennnns

Statutes, Rules and Regulations

SC Code Ann. S42-1-120 . i ittt ittt ettt et et e e
SC Code Ann. S42-9-10 . ittt ittt e e et e
SC Code Ann. S42-=9=T0 (A) ¢ vt it ittt ittt e e e e e e e e e

Riule 208; SCHECR: w5 @ 5 66 8 606 5 5 5 o 5 5.6 8 5 6006 & o 0 6 0 5 i s o w01 0 0 0

Other Authorities

West Key Number System, KI820........ .0 enn..

iv





STANDARD OF REVIEW

By way of Reply, the time worn references by Appellants-
Respondents in their Brief to the substantial evidence Rule,
witness credibility and weight of the evidence, and whether or
not there is conflicts in the evidence versus undisputed
evidence are used particularly in this case by Appellants-
Respondents to try to justify the Commission’s lack of decision

on the “essential issues” for decision, loss of use and

disability, and is like putting lipstick on a pig or as
Shakespear put it, full of sound and fury signifying nothing.
The Respondent-Appellant does not contest and agrees that those
time honored standards apply but the Appellants-Respondents do
not refer to or address the other Standards of Review applicable
in all workers’ compensation cases and the Commission’s failure
to address and apply those are the real issue in this workers’
compensation appeal.

First, in a workers’ compensation case, yes the Appellate

Panel is the ultimate fact-finder; however, where there are no

disputed facts the question of whether “an essential issue”

before the Commission for decision, in this case loss of use of
the back and the evidence on that issue is established becomes a

question of law for the Courts. Clemmons v. Lowe’s Home Centers,

Inc. - Harbison, 412 S.C. 366, 772 S.E.2d 517 (SC App. 2015),

420 S.C. 282, 803 S.E.2d 268 (2017); Nicholson v. SC Dept. of






Social Services, 411 S.C. 381, 769 S.E.2d 1 (2015); Dent v. East

Richland County Public Ser. Dist., 423 S.C. 193, 813 S.E.2d 886

(SC App. 2018); Paulino v. Diversified Coatings, Inc., 443 S.C.

150, 903 S.E.2d 503 (2024) (medical impairment ratings alone are
insufficient to deny a worker an award for 50% loss of use to
the back award).

Next, while the Courts have recognized the discretion of
the Full Commission in reference to weighing the evidence and
the weight of witness credibility, both this Court and the
Supreme Court have repeatedly reminded the Commission of the
responsibility in each workers’ compensation case, to make a
decision on every essential issue before it for decision; and
particularly in reference to issues of law such as loss of use
or disability defined in the Act and our Appellate Opinions
those must be decided with reference to the fundamental
interpretation principle that applies in South Carolina which is
to construe the Workers’ Compensation Act in favor of coverage,
with any reasonable doubts as to construction being resolved in

favor of the claimant. Pierre v. Seaside Farms, Inc., 386 S.C.

534, 689 S.E.2d 615 (2010). Patel v. BVM Motel, LLC, 433 S.C.

337, 857 S.E.2d 564 (SC App. 2021).
In reference to those principles, the Supreme Court has
held that no Court is entitled to the deference associated with

the “discretion Standard of review” until that Court has earned





that deference by fulfilling its responsibility of exercising

its discretion according to law. Morris v. BB&T Corp., 438 S.C.

582, 885 S.E.2d 394 (2023) (Judges Lockemy and Konduras sitting
with the Court) (emp. add) (citing this Court - Jordan v.

Hartford Fin. Grp., Inc., 435 S.C. 501, 868 S.E.2d 400 (SC App.

2021). While the Commission may weigh the evidence and determine
the credibility of witnesses, the Commission cannot simply rely
on a blanket statement of credibility. The Appellate Court must

not only “understand” that the Commission is relying on a

credibility finding, but the Court must be able to understand

the reasons the evidence supports that credibility finding and

must understand the reasons credibility should be used to

support the Commission’s decision. Crane v. Raber’s Discount

Tire Rack, 429 S.C. 636, 842 S.E.2d 349 (2020). In another
context but in reference to the use of credibility and the
deference to the Commission’s credibility findings, in Clark v.

Phillips Electronics/ Shakespear, 433 S.C. 186, 857 S.E.2d 378

(SC App. 2021), this Court stated and applied the same principle
that a credibility finding has no force independent of context
and under the “substantial evidence Standard”, the Commission

must explain how the credibility determination is important to

making the particular Finding of Fact. Respondent-Appellant
would submit that particularly the Finding of Fact by the

Hearing Commissioner concerning Dr. Poletti’s opinions actually





represents a discrediting credibility Finding of Fact based on
information obtained outside of the Record similar to the

findings made in Crane and Clark which were chastised and

reversed; and as the Supreme Court found in Ledford v. Dept. of

Public Safety, 428 S.C. 387, 835 S.E.2d 509 (2019). Thus, this

Court will make its analysis not based on just a few cherry-
picked Standards of review but all of the fundamental principles
including that: the Act is to be liberally construed in favor of
benefits to the worker; and whether the Findings of Fact,
Conclusions of Law, and Order establishes that the Commission is
entitled to deference; and whether there are disputed facts on

the “essential issues” for decision; in this case, “loss of use”

and “loss of earning capacity”, and not just diversion and
smoke-screen and mirrors. The review of the evidence and law by
this Court will establish that the Appellants-Respondents are
asking the Court to chase rabbits! and diverting the Court from
applying all of the fundamental principles. This current
Commission as the Court already knows, has been reversed more
times over the last 15 years for a lack of substantial evidence
to deny benefits to an injured worker than in the entire
previous 80 years since the inception of the Act. Clark,

Clemmons, Crane, Dent, Ledford, Nicholson, supra, etc., etc.

"The phrase “chasing rabbits” comes from English fox hunting where you want
the hounds to stay on the scent of the fox and not chase the scent of a
rabbit which crosses the path and scent of the fox.
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When the Court reviews the Record and the Order of the
Commission, while it will not find the application of those
principles or the fulfillment by the Commission of its “duty” to
make detailed Findings of Fact and Conclusions of Law on all

“essential issues” for decision, Drake v. Raybestos-Manhattan,

Inc., 241 S.C. 116, 127 S.E.2d 288 (1962); Nettles v.

Spartanburg School Dist. #7, 341 S.C. 580, 535 S.E.2d 146 (SC

App. 2000) (Commission has a statutory duty to make findings of

fact on all “essential factual issues” and failure to do so does

not comply with the Act and is illegal), it will find the
Commission sought to discredit and totally disregard the three
medical opinions, the vocational evaluation and the functional
capacity evaluation results on loss of use. The Court will
further find there is no reference to the only other evidence on
loss of use nor did it discredit that evidence: the claimant’s
testimony he had lost 80% of the use of his back. (Tr. p. 44,

11. 15-21). Also and very importantly, there is no Conclusion of

Law setting out SC Code §42-1-120 and §42-9-10(A) nor was a
factual decision made on the evidence on the request for an
Award based on loss of earning capacity.

IN RESPONSE TO ARGUMENT I:

Respondent-Appellant does not disagree with the citations
made concerning weight and credit (i.e., credibility) given to

evidence and the need for competent evidence in the Record but





the two essential issues before the Commission were: 1) loss of
use of the back and 2) loss of earning capacity. The question is
and the answer to this argument is simply there was no
contradictory evidence on either of those issues of a
substantial nature.

IN RESPONSE TO ARGUMENT I A.

In this Argument, the Appellants-Respondents seek to

justify the Commissioner’s sole Finding of Fact concerning Dr.

Poletti’s opinions based on their review of the evidence and
without reference to the actual Finding of Fact set out in the
Commissioner’s decision. Again, the Commissioner clearly stated
in his Finding of Fact #12 his basis for giving no weight to Dr.
Poletti’s opinions, which is set out verbatim on p. 13 of the
Respondent-Appellant’s Appellate Brief and in the Order of the
Commissioner on p. 8. (Order filed 06/21/24). That was the
Commissioner’s Finding and Appellants-Respondents’ argument
which constitutes their opinion on and argument as to what they
want his Finding to be based on, again, 1is simply trying to put
lipstick on a pig, asks the Court to chase rabbits, and asks the

Court to not keep its eye on the prize; i.e., what was the

Commissioner’s actual Finding and what was its basis.

IN RESPONSE TO ARGUMENT I B.

The answer to this argument made by the Appellants-

Respondents simply goes back to the use of credibility and the





improper use of credibility that this current Commission has
used numerous times in the past and for which it has been
chastised for by both this Court and the Supreme Court.

See: Ledford, Clark, Crane, supra, etc., etc. This Court in

Clark v. Phillips Electronics/Shakespear, supra, also said in

discussing the inappropriate use of credibility that the trier
of fact “"must weigh and measure” each piece of evidence. The
Commission, bound as it is to make Findings based on substantive
evidence, “must explain how the credibility determination is
important to making the particular factual finding”. Clark,

supra, citing Crane, supra. Assuming the Commission weighed and

measured all of the other evidence where is the Finding that
only Dr. Stofko was credible and the explanation of its
importance to each particular “essential issue” for decision, or
the argument for maximum medical improvement on January 8, 20207

IN RESPONSE TO ARGUMENT II

The Appellants-Respondents responsive argument on this
issue borders on being specious. They argue “clearly the
appellate panel weighed all the evidence in the record and chose
to reply on Dr. Stofko’s opinions.” Where are the detailed
Findings of Fact on loss of earning capacity?

“Like any finder of fact, the Panel may not
rest its findings on speculation or guess work
the Panel must anchor its ruling on

evidence substantial enough to provide a
reasonable basis for its findings





We agree with Clark that the Panel’s finding
that he has not lost earning capacity lacks
substantial evidence. The finding ... floats on
air, unsupported by any visible explanation or
evidence ... We reverse the Panel’s conclusion
that Clark has not lost earning capacity and
remand for a de novo hearing resulting in
conclusions of law supported by findings of
fact.” (emp. add.) Clark v. Philips
Electronics/Shakespeare, supra.

The Appellants-Respondents whole argument is actually first
based on the assertion that Dr. Stofko was found to be the only
“credible” medical opinion in the Record (again, that is not
what the Commissioner decided), and assert that credibility
finding as the shield to substantial evidence. They then make
the blanket assertion that there is “clearly” still a market for
Mr. Morales’ services after the injury. In reference to the
latter and the essential issue of whether there is a reasonably
stable job market for his residual services, there is no
evidence Mr. Morales returned to full duty work or even worked
for any length of time or evidence contrary to his testimony
that the work he did was accommodated work obtained for him by
friends because they knew of his financial situation.

In neither of the precedential decisions, Colvin v. E.I.

DuPont De Nemours Co., 227 S.C. 465, 88 S.E.2d 581 (1955) and

Wynn v. People’s Natural Gas Co. of SC, 38 S.C. 1, 118 S.E.2d

812 (1961), which established the definition of what constitutes

total and permanent disability for having a total loss of





earning capacity under the Act, were there any impairment
ratings. It is also extremely noteworthy that unlike the other
arguments made by the Appellants-Respondents in reference to the
other issues they do not cite to either one of those decisions,
Colvin and Wynn, nor to any Conclusions of Law by the Hearing
Commissioner concerning and addressing whether or not the
claimant was entitled to an award under SC Code §42-9-10(A).

That is probably because the Commissioner did not make any

Conclusions of Law on that “essential issue”. He actually made

no Findings of Fact specifically in reference to the definition
and its factual components as to whether or not the claimant has
suffered a total loss of earning capacity as defined in the Act.
The essential issue on loss of earning capacity is whether based
on the age, education, background and experience, and the
physical facts of the injury and applying the general test of
whether the injured worker is unable to perform services other
than those that are so limited in quality, dependability, or
quantity that a reasonably stable job market for them does not
exist. There is simply no factual analysis of the facts applying
that definition nor legal analysis under that Standard
applicable to an award under SC Code §42-9-10(A). If based on
that factual analysis there is no reasonably stable market, the
injured worker is entitled to an award for total loss of earning

capacity. Total disability does not require abject helplessness,





and the inability to perform common labor is total disability
for one who is not qualified by training or experience for any

other employment. Colvin v. E.I. DuPont de Nemours Co., supra.

There is simply no Findings of Fact referencing any of the
essential parts of the definition of total disability for wage
loss under the Act nor is there even a reference to the two Code
sections defining disability, SC Code $§42-1-120 and defining
total disability for wage loss, $§42-9-10(A). Where the Findings
of Fact on: age(?); education(?); background and experience (?);
or a reasonably stable job market containing jobs of sufficient
quality, dependability or quantity(?).

IN RESPONSE TO ARGUMENT III A.

Pursuant to Rule 208, SCACR, Respondent-Appellant’s
argument 1s made under separate Respondent-Appellant’s Brief
Argument IV. The April 7, 2020 Consent Order 1s referenced in
the Statement of the Case at p. 1 of Respondent-Appellant’s
Brief. The Court will find that in Respondent-Appellant’s Brief
to the Full Commission the Respondent-Appellant argued as to
whether or not the “law of the case” doctrine should be applied
in this case and argued that the Commissioner erred by citing
authority for the proposition that the “law of the case”
doctrine applied, which had not been cited to the Commissioner

by either party, that being the opinion in of Ash v. Swinson, a

US Supreme Court case that is cited under Commissioner

10





Conclusion of Law #2 in support of Finding of Fact #6 applying
the “law of the case” doctrine to just one of the Orders of the
Commission. The Respondent-Appellant would agree that his
argument is simply that if you are going to apply that to one
Order, you must apply it to the other Order. That earlier
Consent Order states that the defendants have agreed to provide
all medical care in reference to the claimant’s back injury. At
that time, the claimant was claiming injury to his entire back.
In addition, the Commissioner, and the Appellants-Respondents
conveniently continue to forget or in reference to the
undisputed fact the T12 burst fracture and the fusion requiring
plates and screws extended from and involved the lumbar
vertebrae (L1l) through the thoracic vertebrae T11l. Thus, the
Respondent-Appellant simply referred to the authority cited by
the Hearing Commissioner in support of his argument assuming
that the law of the case doctrine applied. The argument is
neither a short conclusory statement and is “argued within the
body of the Brief”.

IN RESPONSE TO ARGUMENT III B.

Assuming for the sake of argument that the Respondent-
Appellant’s entitlement to medical care is only related to the
T12 burst fracture, the medical care necessary for that injury
would include the entire area and adjacent areas around the

fusion that was performed to correct that problem, which is from

11





the lumbar L1 through thoracic spine Tll. In other words, the
medical care involved the lumbar spine. Dr. Stofko testified
that the L2 was highly more likely to be stressed (Depo. Tr. p.
14, 1. 3 - p. 15, 1. 1); and that his physician assistants are
an extension of him and their opinions are his and agreed with
the physician assistants’ treatment recommendations of
medications, physical therapy, injections and then screw and rod
removal. (Depo. Tr. p. 9, 11. 1-6; p. 12, 1. 25 - p. 13, 1. 18;
p. 40 11. 1-11; p. 25, 11. 4-24, Ex. 1). In addition, in August
of 2020 it was not Dr. Stofko but in fact it was Alana Cole, PA
that saw the claimant and ordered the MRI of the lumbar spine.
Note: she did not designate as to a specific level of lumbar
spine for which she was ordering the MRI. Therefore, since the
MRI was of the lumbar spine and the fusion extended through
lumbar L1 the MRI was needed for evaluation of that level. In
addition, Dr. Stofko’s physician assistants are the ones that
said in January 2023 that this man needed additional medical
treatment directly related to the T12 burst fracture and the
fusion that extends from L1 through T1ll. (Depo. Tr. Ex. 1). The
Hearing Commissioner ordered repair and maintenance for the
Respondent-Appellant’s lifetime of any hardware related to that
fusion and ordered all medical care as ordered by Dr. Stofko
(Order p. 12, 6/1/24) related to the T12 burst fracture which

would include under his own testimony and the opinions of his

12





physician assistants the treatment they found necessary for that
T1l2 fracture and T11-L1 fusion in January 2023. There is no
substantial evidence to the contrary.

IN RESPONSE TO ARGUMENT IV A.

The Respondent-Appellant has not abandoned his argument and
cited precedent stating the definition, which is used in every
jury charge, of the claimant’s burden of proof which burden of
proof is by a preponderance of the evidence. As set forth in the
Brief, there is simply no case where our Supreme Court or Court
of Appeals have applied that burden of proof to a set of facts
and rendered an opinion on whether that burden was applied as a
matter of law and whether it was met under the evidence. Yes,
the Respondent-Appellant is calling for this Court to finally
address and give substance and meaning to what the claimant’s
burden of proof means in a workers’ compensation case. In a jury
trial, the Court can review the evidence and if it finds that
the jury has not applied that burden to the evidence, it can
render a judgment NOV but unlike a jury trial both by judicial
fiat and statute the Commission is required to make both
detailed Findings of Fact and Conclusions of Law on all
essential issues for decision. As noted in the Brief, the
current Commission has been reversed more times by both the
Supreme Court and this Court for a lack of substantial evidence

in the Record to deny benefits over the last 15 years than in

13





the entire 80 year history of the Act prior to that time. If we
are going to continue to place the parties, and particularly the
injured workers of our State, under the burden of having to
prove there is a lack of substantial evidence to reverse the
decision of the Commission, then we must address what the
standard by a preponderance of the evidence means in a workers’
compensation case and as a matter of law, review the evidence
and determine whether or not that standard has been applied.
This is no different than whether or not the Commission has
committed an error of law requiring reversal in other areas,
such as the determination of whether or not exceptional
circumstances applies in reference to determining the average

weekly wage and compensation rate. Booth v. Midland Trane

Heating Air Conditioning, 298 S.C. 251, 379 S.E.2d 760 (SC App.

1989); Elliott v. SC Dept. of Transp., 362 S.C. 234, 607 S.E.2d

90 (SC App. 2004). It is a general legal maxim that where the
facts are undisputed most issues including injury by accident,
etc., are decisions as a matter of law for the Courts. West Key
Number System, K1820. In this case, there is no reference at all
to the claimant’s burden and no Conclusion of Law concerning the
claimant’s burden which was applied by the Commissioner. Again,
if we are going to continue to apply the substantial evidence
rule, we first must determine whether or not a Commissioner has

applied the proper burden of proof.
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IN RESPONSE TO ARGUMENT IV B.

Contrary to Appellants-Respondents’ argument, the
Respondent-Appellant would submit that the Record clearly
establishes that the Commissioner was holding the claimant to a
higher burden of proof. The Commissioner first went out of his
way to apply the “law of the case” doctrine to limit the case to
just the T12 and only by inference to the fact that the fusion
was from the T1ll of the thoracic spine to the L1 of the lumbar
spine. He failed to recognize at any point that the lumbar spine
was involved as part of the fusion and injury. He then goes on
to systematically misstate the evidence, from the physical
therapist who conducted, and gives no weight to the functional
capacity evaluation; he gave no weight to the vocational
evaluation which basis included raising a due process argument
that was not raised by the defendants; he gave no weight to and
misstates the evidence from the reports and opinions of Dr.
Poletti, Dr. Forrest or Dr. Buncher. He gives absolutely no
weight to any of that evidence without explanation. He then
cites as a basis the “overwhelming medical” evidence without
setting it out in detailed Findings of Fact in his decision to
limit the award. Dr. Stofko had not personally evaluated the
claimant since the day of the emergency fusion; Dr. Stofko

relied on and his physician assistants’ opinions constituted
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his; and his physician assistant in January 2023 found and
recommended further treatment of the fusion and T1l2. The
Commissioner then does not even make Conclusions of Law
addressing SC Code §42-1-120 and $§42-9-10, which was one of the
two bases upon which the claimant requested an award for total
and permanent disability. He also makes absolutely no reference
to the claimant’s age, education, background and experience nor
the claimant’s uncontested testimony, even though he made no
Finding of Fact that the claimant was not credible, that he has
lost 80% of the functional use of his back to do work requiring
the use of his back. To say that the Commissioner applied the
preponderance of the evidence standard to the evidence in this
case would be to disavow many legal maxims and examples of those
such as the old example of circumstantial evidence wherein if
you enter a theater and the ground is dry and you exit the
theater and the ground is wet, it is a logical assumption that
it rained. The same is true here. When the Court looks at the
systematic disclaimer or attack on all the evidence by the
claimant and a liberal construction in favor of benefits, and
the Court looks at and applies the definition of “by a
preponderance of the evidence” that has applied in this State
since at last the 1920s and without any recitation that the

Commissioner applied that burden in his Order, those undisputed
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facts establish not only that the Hearing Commissioner did not
apply a preponderance of the evidence standard but the
Respondent-Appellant would submit applied a “beyond a reasonable
doubt” standard.
CONCLUSION

. The Commission did not, according to law, determine whether
Mr. Morales had lost 50% or more of the use of his back to do
work requiring the use of his back under the evidence and under
any burden of proof, preponderance or otherwise. The Commission
further erred by finding that Mr. Morales achieved maximum
medical improvement on January 8, 2020, contrary to the evidence
in the case from Dr. Stofko’s own physician assistants. The
Commission made absolutely no Findings of Fact and Conclusions
of Law addressing Mr. Morales’ entitlement to total and
permanent disability on the basis of wage loss resulting from
his work-related injury. Mr. Morales did not abandon his
arguments in reference the Consent Order nor the burden of proof
and the Record clearly establishes that the Commission did not
apply the proper burden of proof standard. Wherein, Mr. Morales
would request that the Court reverse the decision of the
Commission as a matter of law; and as a matter of fact based on

the reliable and substantial evidence in the Record.
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