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1 THE COURT: Solicitor, I have Mr. Gilliam’s paperwork.


2 MR. BLACK: Yes, sir.  Your Honor, Mr. Gilliam is


3 pleading to three charges and he's represented by Ms. Jane


4 Merrill with the Public Defender's Office.  He's pleading to 


5 2023-GS-01-487, that's a trafficking meth, second offense. 


6 I believe that's 28 to 100 grams.  He's pleading to 2023-GS-


7 01-485, possession of a firearm by a person convicted of a


8 crime of violence, and then he's also pleading to a


9 conspiracy charge, 2023-GS-01-440.  We have negotiated a


10 sentence of 14 years for Mr. Gilliam.  Mr. Gilliam was on


11 the trial docket for the next term of court for the week of


12 August 26th, and his offer did expire today, and he's


13 accepting the offer.  


14      THE COURT:  Ms. Merrill, you are representing Mr.


15 Gilliam on these charges?  


16      MS. MERRILL:  I am, Your Honor.  


17      THE COURT:  The conspiracy and the weapons charge would


18 carry up to five years.  The trafficking charge will carry a


19 minimum of seven years and a maximum of 30 years.  I do


20 believe that it is an 85 percent offense and it is


21 classified as serious and violent.  Am I correct?  


22 MS. MERRILL:  That's correct, Your Honor.  


23 THE COURT:  And the negotiations contemplate a 14-year


24 sentence, is that right?  


25 MS. MERRILL:  That is correct, Your Honor.  
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1 THE COURT:  And have you reviewed with Mr. Gilliam the


2 ramifications of these pleas, the elements of these


3 offenses, and all his rights?  


4 MS. MERRILL:  I have, Your Honor.  


5      THE COURT:  Do you agree with his decision to enter


6 this plea.  


7      MS. MERRILL:  I do, Your Honor.  


8      Mr. Gilliam.  Mr. Gilliam, if you would just raise your


9 right hand for me, please. 


10                     Ri’Shon Gilliam, having first been duly


11 sworn, testified as follows:


12                            EXAMINATION


13      BY THE COURT:


14 Q    Are you Ri’Shon Gilliam?  


15 A    Yes, sir.  


16 Q    Mr. Gilliam, you understand the conspiracy and the gun


17 charge carry up to five years.  The trafficking charge


18 carries a minimum of seven and a maximum of 30 years.  I'm


19 told that you, your attorney, and the State have agreed on a


20 14-year sentence.  Is that correct?  


21 A     Yes, sir.  


22 Q     Because it's a negotiated sentence, if I accept your


23 plea, I cannot go above or below that.  I have to impose a


24 14-year sentence. Do you understand?  


25 A    Yes, sir.  
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1 Q    Now, Mr. Gilliam, in the last 24 hours, have you taken


2 any medication or any substance that affects your thinking?  


3 A    No, sir.  


4 Q    Have you ever been treated for any mental illness


5 issues?  Schizophrenia, things like that?  


6 A    (NO RESPONSE)


7 Q    I'm asking if you've ever seen anybody, like at Beckman


8 mental health, for any mental problems, hearing voices,


9 seeing things that aren't there, that kind of a thing.  You


10 haven't?  


11 A    No, sir.  


12 Q    No?  Okay.  It seemed like you didn't understand my


13 question.  That's why I rephrased it, okay?  Mr. Gilliam,


14 you understand that the trafficking charge is classified as


15 an 85 percent offense, meaning you'll have to do 85 percent


16 of that 14 years before you can hope to be released from


17 prison.  Do you understand that?  


18 A    Yes, sir.  


19 Q    It's also classified as a violent and serious offense. 


20 Being a violent offense means you can't have a gun ever


21 again and it may limit your rehabilitative programs that


22 you're eligible for while in the prison system. Do you


23 understand, sir?  


24 A    Yes, sir.  


25 Q    A serious offense means that this is one of three
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1 strikes.  I don't know if you have any prior strikes against


2 you, but three strikes and you're out.  So, two more serious


3 offenses, third time around the State can seek life without


4 the possibility of parole against you. Do you understand?  


5 A    Yes, sir.  


6 Q    The Court would have to impose that sentence if you


7 were convicted for the third time.  Mr. Gilliam, are you


8 guilty of these charges?  


9 A    Yes, sir.  


10 Q    I’ll ask Mr. Black to give me the facts.  Pay attention


11 to what he says.  After he's done speaking, I'll ask if


12 that's what took place.  Okay?  


13 A    Yes, sir.  


14      THE COURT: Solicitor?


15      MR. BLACK:  Your Honor, for the conspiracy charge, that


16 occurred on or about May 11, 2023.  Abbeville County went to


17 a residence belonging to Edward Dean Gilmer Jr. at 


18 in Abbeville in reference to a burglary.  Mr.


19 Gilmer stated that he arrived home and he noticed his air


20 conditioning window unit had been knocked out of the frame


21 and there was some glass that was broken inside of his


22 house.  He noticed that his house had been entered and there


23 were some items that were taken.  He mentioned a jacket.  I


24 think there was potentially a firearm that was taken, as


25 well as numerous tools.  The victim noticed several people
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1 kind of on the woodline of his property.  One of them he


2 identified as Kaitlyn White.  I think he knew her


3 previously.  And then I believe he also mentioned Mr.


4 Gilliam as well.  


5      Law enforcement conducted an investigation, and they


6 determined that Ms. White and Mr. Gilliam did break into the


7 residence.  Ms. Gilmer stated that they did not have


8 permission to break into his home.  In fact, when Mr.


9 Gilliam was arrested the next day on the drug charges, he


10 actually had in his possession this jacket that was


11 described.  I think it was like either some kind of a sports


12 jacket or some kind of sports jacket that stood out.  So law


13 enforcement did recover that jacket, actually, from Mr.


14 Gilliam's person.  


15      As far as the drug charges are concerned.  These


16 happened actually, like I said, the next day.  I believe it


17 was May 12th of last year.  Officers responded to 


18  in Calhoun Falls in reference to a domestic


19 that was going on.  The two parties that were mentioned from


20 the prior incident, Ms. White and Mr. Gilliam, were on the


21 porch, and there was a verbal argument that was taking place


22 when law enforcement got there.  When law enforcement


23 arrived, the officer noticed there was a bag of marijuana


24 basically sitting on the stairs where they were arguing.  He


25 asked the parties who the marijuana belonged to.  Neither
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1 parties ultimately claimed the marijuana.  At that point,


2 they were cuffed, and ultimately a search was done of Mr.


3 Gilliam's backpack.  Inside that backpack, officers


4 recovered about 71 grams of methamphetamine.  There was also


5 a gun that was recovered, nine millimeter bullets also in


6 the bag as well.  And Mr. Gilliam, after questioning, he did


7 admit that all the drugs belonged to him.  So, he took


8 responsibility for all the drugs.  


9      THE COURT:  And his prior history does involve at least


10 one prior narcotics offense and a violent crime, I assume.  


11      MR. BLACK:  Yes, Your Honor.  He actually has two


12 trafficking convictions on his record. We contemplated


13 actually going forward with an LWOP on his case if he


14 decided not to plead guilty.  I believe we actually had a


15 bond hearing too, a couple of months ago, that you heard. 


16 And while we're talking about it, I'll just go ahead and put


17 it on the record.  He did make bond.  I don't believe that


18 you reduced his bond, but he ultimately did make bond.  And


19 then once he got out, he got arrested again for a


20 trafficking meth charge.  So, he's been in jail without bond


21 for about 45 days or so, give or take.  And so, because of


22 that, he's actually not entitled to any credit that he's


23 done.  That's the State's position on the new law that was


24 recently passed.  


25      THE COURT:  The statute, if I recall, reads that if he
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1 commits another violent crime while out on bond for a


2 violent crime, there is an open discussion on the question


3 of whether that requires a conviction in order to invalidate


4 his eligibility for prior time in jail.  I'm trying to think


5 of the correct provision of law, the one that reads that if


6 he's out on bond on a violent crime and then commits another


7 violent crime.  Is that the one that you're referencing?  


8      MR. BLACK:  Yes, sir.  Yes, that's the one I'm


9 referencing.  


10      THE COURT:  Okay.  Ms. Merrill, do you have a position


11 on that?


12      MS. MERRILL:  I was going to –- I think we briefly


13 conferenced.  Mr. Black and I asked your law clerk, and I


14 believe she asked you.  I think the Court's position is


15 likely that he would not.  I was going to put something on


16 the record just to preserve that issue should a case come


17 down in the future that would say he should get that credit. 


18 And I was actually about to pull up the bond statute because


19 -- and I could be mistaken, but I thought this was the


20 provision that basically you don't get credit, even if it's


21 just for any arrest.  But I could be mistaken.  So, let me,


22 if the Court will indulge me in just a moment. 


23      THE COURT:  My clerk is trying to find that as well. 


24 Subsections 3 and 4 is what she was referencing on that.  


25      MS. MERRILL:  And when I reread the other day, it was 3
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1 that I was thinking about.  When the prisoner commits a


2 subsequent crime while out on bond.  


3      THE COURT:  Right.  


4      MS. MERRILL:  Because I've had that discussion with


5 someone like, what if they got disorderly conduct?  Does


6 that still invalidate all of their –- and I believe at least


7 this law is new, and I don't know the case law has answered


8 that question.  So, at the appropriate time, I was going to


9 put the number of days he has served and all that on the


10 record.  And that way, if a subsequent case determined that,


11 yes, he for some reason was -- because he wasn't convicted


12 of those things, then at least that would be on the record.  


13      THE COURT:  Very good.  


14                      EXAMINATION


15 BY THE COURT:


16 Q    Mr. Gilliam, you heard what the State alleges happened


17 in May of last year.  Is what they say, accurate?  You did


18 have trafficking weight drugs in your possession, a firearm


19 in your possession, and conspired with somebody else to


20 commit a crime the prior day.  Is that correct?  


21 A    Yes, sir.  


22 Q    I need to briefly review with you rights that you're


23 giving up by pleading guilty.  If you have any questions


24 about anything I say, stop me.  I'll let you talk to your


25 lawyer.  And if she can't answer your question, I'll be
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1 happy to try myself.  Okay?  


2 A    Yes, sir.  


3 Q    Obviously, Mr. Gilliam, you don't have to plead guilty. 


4 You can have a jury trial on this case.  You understand


5 that, sir?  


6 A    Yes, sir.  


7 Q    This case is on the trial docket, I think, for the next


8 term.  So, if you wanted, you and your attorney could move


9 forward with the jury trial.  Obviously, you'd be looking at


10 the possible LWOP sentence if convicted, but you could


11 certainly go forward with the jury trial.  You all would


12 help pick 12 people from Abbeville who would be the jury and


13 the State would have to prove your guilt to their mutual


14 unanimous satisfaction beyond a reasonable doubt.  Do you


15 understand, sir?


16 A    Yes, sir.  


17 Q    They try to meet that burden by calling witnesses. 


18 You'd be able to confront and question those witnesses.  And


19 although you have no burden of proof, Mr. Gillian, you could


20 of course call your own witnesses to testify. Do you


21 understand, sir? 


22 A    Yes, sir.  


23 Q    If there were witnesses who were reluctant to come to


24 court and you wanted them here, you could certainly subpoena


25 them and use the power of the Court to force their
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1 attendance.  At trial, you would also be free to take the


2 stand in your own defense and you would have to answer any


3 relevant questions put to you.  So, if you decided that you


4 didn't want to testify, I would instruct the jury they


5 couldn't hold that against you, or use it as evidence of


6 guilt, or even discuss it.  Do you understand, sir?  


7 A    Yes, sir.  


8 Q    That's your Fifth Amendment right against self


9 incrimination.  By pleading guilty, you waive that.  By


10 pleading guilty, you also waive your presumption of


11 innocence and your right to challenge all the State's


12 evidence.  I've been given just a fair overview of the


13 evidence against you.  You could certainly challenge the


14 search of the backpack where they found the drugs.  You


15 could challenge that at trial.  If the Court were to rule


16 that that's an illegal search, then probably the gun, the


17 drugs, would be suppressed.  Do you understand that?  


18 A    Yes, sir.  


19 Q    If you plead guilty, though, you waive your right to


20 mount any kind of legal challenge to any of the evidence. 


21 And of course, you waive your right to present any defense


22 to these charges.  I don't know if you have any defense or


23 not.  I'm sure that's something you've discussed with your


24 attorney, correct?  


25 A    Yes, sir.  
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1 Q    A defense could be something as simple as the drugs


2 weren’t mine.  If you plead guilty, though, you waive your


3 right to present that or any other defense and you waive


4 your right to do all the other stuff I've just described. 


5 Do you want to give up these rights and plead guilty?  


6 A    Yes, sir.  


7 Q    And you are satisfied with Ms. Merrill's


8 representation?  


9 A    Yes, sir.  


10 Q    She's reviewed everything with you sufficiently?  


11 A    Yes, sir.  


12 Q    Gone over your discovery with you, et cetera?  


13 A    Yes, sir.  


14 Q    Do you have any complaints to make against her?  


15 A    No.  


16 Q    Any complaints to make against the Solicitor, law


17 enforcement, court personnel, or anyone involved with this?


18 A    (NON-VERBAL RESPONSE)  


19 Q    No?  He shakes his head no.  And Mr. Gilliam, are you


20 pleading guilty of your own free will?  


21 A    Yes.  


22 Q    And aside from the 14-year sentence, has anyone


23 promised you anything else? 


24 A    Do I got anything else to say?  


25 Q    Were any other promises made though, aside from a 14-
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1 year sentence on this case?  


2 A    No, sir.  No, sir.  I'm sorry.  


3 Q    No, that's all right.  I'll give you a chance to speak


4 in a moment, certainly.  


5      THE COURT:  All right.  I do find there's a substantial


6 factual basis for these pleas.  They are freely,


7 voluntarily, knowingly, and intelligently made.  Mr. Gilliam


8 is happy with Mr. Merrill's assistance.  I will accept his


9 pleas.  


10      All right, Ms. Merrill.  Happy to hear from you,


11 please.


12      MS. MERRILL: Thank you. Your Honor, I know this is a


13 negotiated plea, and the Court doesn't have discretion in


14 that, but I hope the Court will indulge me for just a minute


15 or two to kind of put a few things on the record and then


16 tell you a little bit about Mr. Gilliam.  So, just for


17 argument's sake, I understand a plain reading of this


18 statute that we just discussed on whether or not time is


19 credited.  Section 24-134(3), when the prisoner commits a


20 subsequent crime while out on bond. He's not pleading to


21 anything for which he was arrested.  After he made bond, he


22 had some charges, but those are being dismissed.  I


23 understand a plain reading of the statute would still say


24 that he doesn't get any credit, and obviously that's in the


25 Court's discretion.  But I will, just for the record, say he
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1 had 342 days before he bonded out, and then he has been in


2 detention for 29 days on this when he was charged, and those


3 are being dismissed.  And I would just argue that, you know,


4 given that our law presumes one is innocent until convicted


5 either by, you know, a trial or a plea, that there's no


6 conviction. He did not commit a crime while out on bond. And


7 would ask the Court to consider giving him those days


8 credit.  And again, I understand the Court's position is


9 likely a plain reading indicates that he would not be


10 entitled to that.  But if I can just put that on the record,


11 particularly if in the future, one of our appellate courts


12 makes, you know, if there's any case law on that that would


13 affect him in the future.  


14      And then also, Your Honor. This is a third offense. 


15 We've seen the certified convictions that the State was


16 going to present to the Court.  For some reason, the CDR


17 code on his trafficking, what he was charged with, shows


18 that it's a first offense.  But I have confirmed, both


19 looking at his record and with seeing certified convictions,


20 it was actually a third.  And of course, for purposes of


21 this plea, he's pleading to a second offense anyway. 


22 Doesn't change anything.  Just pointing out that this is


23 something he and I have discussed several times.  And so I


24 just –- that was discussed when he and I were looking at the


25 sentencing sheet.  So I wanted the Court to be aware of
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1 those things.  


2      Your Honor, Mr. Gilliam is 33 years old.  He's here


3 today with his grandmother and sister, who have driven about


4 three and a half hours to be here with him today, Your


5 Honor.  His girlfriend is also present.  He does have a


6 loving and supportive family.  His sister actually is an


7 addictions counselor and certainly recognizes that Mr.


8 Gilliam is an addict and has had that problem for a while. 


9 And while our negotiations are for 14 years, one thing his


10 family and I have talked about and I've told them, you know,


11 this will be up to the Court, and I don't know how we can


12 work this out, but I would at least ask if there were any


13 way that he could receive treatment prior to being shipped


14 to SCDC.  I explained to them I don't know that there's a


15 secure facility that provides that, but that I would


16 certainly ask the Court.  He did make some inquiries into


17 getting some treatment while he was out on bond, but had not


18 enrolled in that before he received new charges around June


19 19th or 20th of this year.  So, that is something we're


20 asking the Court to at least consider.  


21      And then I believe he would like to speak and perhaps


22 one of his family members may want to address the Court if


23 you're willing to allow them to do that. Beg the Court’s


24 indulgence.  One other thing he did want me to tell, Your


25 Honor. He does have a letter that he has bed space available
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1 at Haven of Rest. But if there's any way he can get some


2 sort of rehab treatment inpatient, prior to SCDC, that was


3 what he wanted me to ask.  And he does have a letter, and


4 I've seen that letter.  


5      THE COURT:  And just so that I'm clear, the trafficking


6 charge that he was most recently arrested on 29 days ago,


7 that is being dismissed as part of this? 


8      MS. MERRILL:  That is being dismissed as part of this. 


9 Your honor.  


10      MR. BLACK: That’s correct.


11      MS. MERRILL:  Oh, and if I can add one more thing.


12 We've had numerous discussions throughout my representation


13 of him about life without parole.  Mr. Gilliam and I saw


14 together the certified convictions earlier this week that he


15 did have trafficking.  I've also done research on that.  He


16 pled on the same day, but they were from two different


17 incident dates.  So, I think there's a case out there from,


18 I think it was 2010, State v Robinson.  Those still would


19 count as two separate incidents.  So, I do believe he is


20 eligible.  Had the State proceeded with that serving him


21 notice of life without parole.  But I wanted to put that on


22 the record that he and I discussed that.  I did some


23 research.  We've talked about it numerous times.  And while,


24 you know, he is here today accepting responsibility, he's


25 going to be serving a lot of time, and he realizes that. 
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1 But I still think at 33 years old, that's a lot better than


2 life without parole.  


3      And he and I have reviewed possible defenses.  And I


4 believe even if we somehow were able to get an acquittal on


5 one of the drug charges, I don't think we would would be so


6 lucky with both.  And I do believe he would be convicted. 


7 And I think the case that he's pleading to in particular,


8 finding a successful suppression argument, is difficult. 


9 And I do think the State would be successful at a trial.  


10      THE COURT:  I do understand that.  My understanding of


11 the law is the same as yours concerning the two prior


12 serious offenses that would be subject to subjecting him to


13 a possible LWOP sentence.  I'm happy to hear anything that


14 Mr. Gilliam may want to say, or anybody that may want to say


15 anything on behalf of him.  Obviously, my hands are tied,


16 like Ms. Merrill said, as far as the sentence is concerned. 


17 But I do appreciate y'all being here and supporting Mr.


18 Gilliam.  Mr. Gilliam, anything that you wanted to say, sir? 


19      THE DEFENDANT:  I'm sorry for all the stress and all


20 everything that I caused everybody.  I do understand that I


21 do have a bad addiction, and I never meant to cause no


22 problems for y'all.  Thank y'all for everything.  I love


23 y'all.  Love you, too.


24      THE COURT: Thank you, sir.


25      THE DEFENDANT: Thank you too. 
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1      MS. MERRILL: Your Honor, if the Court is willing, I


2 believe his sister would like to briefly address the Court.  


3      THE COURT:  Certainly. Yes, ma'am. Happy to hear from


4 you. 


5      MS. GILLIAM:  I'm Tiana Gilliam, his sister. I beg you


6 please get him some help.  He really needs help.  He's not a


7 bad person. If you never understand it if you never had a


8 family member who went through addiction. It changes the


9 person.  And he really needs help.  He really does.  And


10 that's all we're asking, is that he can get some help


11 because he really does need it.  And sending him away and


12 institutionalizing him is not doing him any good.  It’s not. 


13      THE COURT:  I understand, ma'am, and I am sorry. 


14 What's your name, please, ma'am?  


15      MS. ARNOLD: Debra Arnold, and I'm his grandmother.  And


16 it really ain’t, because we got to do something about this


17 stuff out there.  It ain't helping him by sending him to 


18 prison not getting no help.  It ain't helping them.  They


19 can get that in prison.  We need to get up and do something


20 about it.  Stop it.  Because it just hurts our children. 


21 It's hurting us to see our kids go down like this.  It


22 really is.  It's hurting.  And I know my grandson.  I know


23 it. He know I wouldn't go for this.  No drug.  No, sir.  


24      THE COURT:  I understand.  


25      MS. ARNOLD:  And that's all we asking.  
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1      MS. GILLIAM: Just treatment.


2      MS. ARNOLD: Just treatment.  He did wrong.  If he had


3 to do his time, he did it on himself for being hard headed.


4 But he need help.  They all need help.  Yes, sir.  


5      MS. Gilliam:  And may I add, he's never, until now,


6 never really admitted that he had a problem.  


7      MS. ARNOLD:  That's surprising.  


8      MS. GILLIAM:  And so, you know, change is possible. 


9 He's young.  He has kids.  I mean, that's why we asking for


10 treatment.  We want to at least be able to break the


11 generational.  


12      THE COURT:  Ladies, I do understand your position.  


13      MS. ARNOLD:  Thank you.  


14      THE COURT:  I do.  And just so that the record is


15 clear, my understanding, from what I'm hearing from you, Ms.


16 Merrill, is your position is that because he was not


17 convicted of the trafficking case, and obviously that case


18 is being dismissed as part of that plea.  The trafficking


19 that took place, or the arrest for the trafficking which


20 took place 29 days ago, your position is that the provisions


21 of 24-134(3) would not prohibit him from receiving credit


22 for time served.  That is your position, correct?  


23      MS. MERRILL:  Yes, Your Honor, that's what I'm arguing. 


24 I will say, out of fairness, the Solicitor and I did have


25 discussions about that, and we did negotiate this with the


20







21


1 understanding that likely because of the way the statute is


2 worded, “commits a crime”, that he would not get that


3 credit.  But I am, again, for preservation purposes, PCR


4 purposes, all that, arguing that he should.  Asking the


5 Court to consider that because he has not been convicted. 


6 But I recognize the statute doesn't explicitly say


7 “convicted”, but I also feel like I need to make this


8 argument for him since we don't have any appellate case law


9 that really interprets this yet, since it's a newer law.  


10      THE COURT:  That’s kind of why I'm trying to set this


11 up.  I'm trying to tee this up a little bit for perhaps that


12 very argument that Mr. Shaffer, sitting over to the side,


13 might be inclined to make at some particular point.  


14       MS. MERRILL:  Mr. Black would certainly be inclined to


15 appeal, Your honor, I believe if you... 


16      THE COURT:  That may very well be what he does,


17 depending upon what I do.  Because it is the State's


18 position that the language, “commits another crime”, even if


19 it were disorderly conduct, that that would render him


20 ineligible for the 342 days that he did in pre-trial,


21 correct?  


22       MR. BLACK:  Yes, sir.  Just based on the language of


23 the statute.  And I talked to a bunch of different


24 attorneys.  Everybody's understanding is.  And I think what,


25 you know, Court Administration and the Prosecution
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1 Commission is telling us is that they're not entitled to the


2 credit if they get arrested for another offense, especially


3 since he got arrested for another trafficking offense, which


4 is also classified as a strike and a violent offense.  


5      THE COURT:  Right.  Of course, it goes without saying,


6 he has not been convicted of it, but certainly he was


7 arrested for it.  So, the question is, what does the word


8 “commits” mean?  Interesting question.  


9       MS. MERRILL: Your Honor, if I can just put one other


10 thing on the record.  I just wanted to say I appreciate the


11 State with the burglary, grand larceny, and conspiracy.  The


12 State did agree for him to plead to that conspiracy, so


13 hopefully he can do some certain jobs at SCDC that a


14 burglary or a grand larceny conviction might have prevented


15 him from doing.  So we appreciate the State allowing him to


16 plead to the conspiracy out of that instead of the other


17 two.  


18      THE COURT:  Well, the ladies who drove so far to be


19 with your grandson, Mr. Gilliam, I agree with you.  He is


20 young, and change is certainly possible.  And I promise you,


21 as somebody who has been practicing law for at least 30


22 years and been a judge in this job for 14 years, if I had


23 some magic wand that would instantly cure the folks who come


24 in front of me, I'd be waving it around all the time.  It


25 takes effort on the part of somebody who has addiction to
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1 first, realize that they’ve got a problem and secondly, seek


2 out help.  And it's my Sincerest hope that Mr. Gilliam will


3 do exactly that with the time that he has to reflect on this


4 crime.  I think you're making a wise decision, Mr. Gilliam. 


5 It sounds like you very well could have been looking at life


6 in prison for 70 plus grams of drugs, and this will give you


7 light at the end of the tunnel that you can actually see. 


8 Okay?  Not just a little dot of light, but actually some


9 light at the end of the tunnel.  And when you get out,


10 you'll still be a relatively young man with a lot of life


11 and a lot of potential ahead of you.  So, I think you're


12 making a wise choice in what you're doing here today.  


13      I’ve followed the negotiations. On the trafficking


14 charge, I've given you a straight 14 years.  I’ll impose a


15 five-year sentence on the other two cases, the conspiracy


16 charge and the weapons offense.  All sentences will run


17 concurrent with each other.  I've noted on the trafficking


18 charge that I'm recommending, not ordering, but I'm


19 recommending that you go to a halfway house once you


20 complete that SCDC sentence so that you can get back on your


21 feet and maybe get some kind of help with the drug problems


22 that you've got.  


23      If there was some secure facility I could send you to


24 before you went down the road, I’d do so in a heartbeat. 


25 But just engage in the rehabilitative services, the
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1 counseling services, that they do have available in prison,


2 and hopefully you will be in a position to get out and not


3 be in any more trouble.


4      On the question of the time served, the previous time,


5 the Court is awarding 342 days on all the charges in prior


6 time served, so 342 days is being awarded.  That's the time


7 that he served prior to making bond.  The Court takes the


8 position that the word “commits” and as used in 24-1340(3)


9 that a conviction is required in order to trigger that


10 statute.  An arrest, in and of itself, is insufficient


11 because in light of the presumption of innocence an arrest


12 does not constitute proof that someone has committed a


13 crime. It is merely an allegation that someone has committed


14 a crime.  And if the legislature had intended to intend that


15 someone who is arrested post bond lose all jail credit, they


16 could have said as much and use the word “arrest” as opposed


17 to “commits a crime”.  


18      So it's the position of the Court in interpreting that


19 section that the word “commits” does not equate with


20 arrested.  There must be a conviction.  And of course, in


21 this case, the trafficking arrest which took place 29 days


22 ago was dismissed as part of this plea agreement, so he was


23 not convicted of it.  And I would encourage the State to


24 file notice of intent to appeal if you’ve got nothing better


25 to do with your time. I’m sure the Attorney General doesn't. 
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1 So, perhaps we can get clarification.  The record will


2 reflect there was some background laughter on that comment. 


3 But perhaps we can get some clarification, Mr. Black, on


4 exactly what the word “commits” means.  


5      MR. BLACK:  Yes, sir.  And so, because of your ruling,


6 the State is objecting to your giving him the credit.  And I


7 hope that the record will reflect that we are timely


8 objecting to you giving him the 342 days of credit.  


9      THE COURT:  You are.  And I do appreciate that


10 objection.  It is noted for the record.


11      MR. BLACK:  That's under section 24-1340, subsection 3,


12 just so the record is clear.  


13      THE COURT:  Very good, sir.  I think we have made the


14 record.  Mr. Shaffer seems to think we've made the record,


15 and everything is protected.  


16      Mr. Gilliam, in all seriousness though, when you get


17 out please don’t get into any more trouble, okay?  You’ve


18 got people out there who love you.  They're still going to


19 be around for you when you get out.  Lean on them.  You'll


20 need them while you're doing this time.  You're going to


21 need them when you get out.  Okay, buddy?  


22      THE DEFENDANT:  Yes, sir.  


23      THE COURT:  Take care of yourself.


24      THE DEFENDANT: Thank you, Mr. Frank Addy.


25 ***END OF REQUESTED TRANSCRIPT OF RECORD)***
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INDICTMENT FORTHE STATE OF SOUTH CAROLINA


COUNTY OF ABBEVILLE


Against the peace and dignity of the State, and contrary to the statute in such cases made and


provided.


The defendant, Ri'shon Keltarian Gilliam, did on or about May 12, 2023, in Abbeville County, South


Carolina, knowingly sell, manufacture, deliver, purchase, or bring into this State, or did provide financial


assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture, deliver, purchase, or bring into this


State, or was knowingly in actual or constructive possession or knowingly attempted to become in actual or


constructive possession of twenty-eight (28) grams or more ofmethamphetamine as defined and otherwise limited


in Section 44-53-110, 44-53-210(d)(l), or 44-53-210(d)(2), all in violation of44-53-375(C), Code ofLaws of


South Carolina (1976, as amended).


At a Court of General Sessions, convened on the 1 3th day ofNovember, 2023, the Grand Jurors of
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STATEMENT OF THE ISSUE ON APPEAL 


S.C. Code § 24-13-40 provides that defendants are entitled to credit for time served 


in pretrial incarceration, except when a defendant “commits a subsequent crime 


while out on bond.”  Gilliam pleaded guilty, but the trial court refused to consider 


evidence that Gilliam committed subsequent crimes while out on bond because 


Gilliam had not been convicted of those charges.  Was it error for the trial court to 


give credit for time served without making this determination? 
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STATEMENT OF THE CASE 


On May 12, 2023, Respondent Ri’Shon Gilliam was arrested for three crimes which were 


alleged to have occurred on that same day: trafficking methamphetamine, possession of a firearm 


by a person convicted of a violent crime, and another drug crime.  (R.p.7–8, p.52–53).  On May 


19, 2023, Gilliam was arrested for burglary, criminal conspiracy, and grand larceny for events 


that occurred on May 11, 2023.  (R.p.6, p.52–53).  Gilliam spent 342 days in pretrial 


incarceration before bonding out on these charges.  (R.p.14–15).  After making bond, Gilliam 


was arrested again on June 19, 2024, and charged with three additional crimes: trafficking in 


methamphetamine, driving under suspension, and the newly-enacted crime of commission of a 


violent crime while under a bond order.  See S.C. Code Ann. § 17-15-270 (making it a crime “for 


a person to commit a violent crime while under a bond order or other pretrial release order for a 


previous violent crime”).   


On July 18, 2024, Gilliam pleaded guilty to three crimes stemming from the 2023 arrests: 


criminal conspiracy, trafficking methamphetamine, and the gun charge.  The State and defense 


negotiated a 14-year sentence.  (R.p.3).  The State dismissed the 2024 charges pursuant to the 


plea agreement.  However, the State argued Gilliam was not entitled to credit for time served in 


pretrial detention for the 2023 offenses because he committed subsequent crimes while out on 


bond.  The State cited South Carolina Code section 24-13-40, which was amended in 2023 to 


provide that “credit for time served prior to trial and sentencing shall not be given . . . when the 


prisoner commits a subsequent crime while out on bond . . . .”  S.C. Code Ann. § 24-13-40(3).  


Gilliam acknowledged that “a plain reading of the statute would . . . say that he doesn’t get any 


credit,” but nonetheless argued he was entitled to credit for time served because he had not been 


convicted of the 2024 crimes and was entitled to the presumption of innocence regarding those 
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charges.  (R.p.14–15).  The circuit court agreed with Gilliam and ordered that he be given credit 


for time served in pretrial detention for the 2023 charges.  The State filed a motion for 


reconsideration, providing documentation of the facts supporting the subsequent charges and 


offering to proffer testimony to establish Gilliam had in fact committed the subsequently-charged 


crimes.  (R.p.52–53).  Without holding an evidentiary hearing, the trial court denied the motion 


in a written order filed August 13, 2024.  (R.p.54–56).  This appeal follows.   
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STANDARD OF REVIEW 


A question of statutory interpretation is a question of law, which is subject to de novo review. 


State v. Taylor, 436 S.C. 28, 34, 870 S.E.2d 168, 171 (2022). 
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 ARGUMENT 


The trial court erroneously refused to determine whether Gilliam committed a 


subsequent crime while out on bond for the offense to which he pleaded guilty 


and was therefore unable to determine whether Gilliam was lawfully entitled to 


credit for time served in pretrial incarceration under S.C. Code § 24-13-40. 


 


The trial court erroneously refused to apply the plain terms of South Carolina Code 


section 24-13-40, which provides that a criminal defendant, upon conviction, shall not receive 


credit for time served in pretrial incarceration if the defendant committed a subsequent crime 


while out on bond.  The trial court reasoned Gilliam was presumed innocent of the subsequent 


crimes for which he was arrested, but it made no effort to determine whether Gilliam had in fact 


committed the subsequent crimes.  Had the court considered the evidence offered by the State, it 


would almost certainly have concluded Gilliam committed the subsequent crimes and was 


therefore precluded from being credited with time spent in pretrial incarceration for the crimes 


for which he pled guilty.1  This Court should reverse and remand for a hearing to determine 


whether Gilliam committed subsequent crimes while out on bond such that he is not entitled to 


credit for time served in pretrial incarceration.   


There is no constitutional right to credit for time served in pretrial incarceration.  State v. 


Sanders, 251 S.C. 431, 445–46, 163 S.E.2d 220, 228 (1968).  Rather, a defendant’s right to credit 


for time served is controlled by statute.  Id.  See also Martin v. Pennsylvania Bd. of Prob. & 


Parole, 840 A.2d 299, 304 (Pa. 2003) (“It is well established that there is no constitutional right 


to pre-sentence confinement credit and that credit statutes stem principally from the recognition 


that pre-sentence detention is often the result of indigency.”); Wade R. Habeeb, Right to Credit 


for Time Spent in Custody Prior to Trial or Sentence, 77 A.L.R.3d 182 (1977).  South Carolina 


 
1 Gilliam was arrested with 33 grams of methamphetamine in his pants pocket.  (R.p.52–53).   
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Code section 24-13-40 governs the computation of time served by prisoners.  It provides that 


“full credit against the sentence must be given for time served prior to trial and sentencing . . . .” 


S.C. Code Ann. § 24-13-40.  However, on June 20, 2023, the legislature amended the law to 


provide that “credit for time served prior to trial and sentencing shall not be given . . . when the 


prisoner commits a subsequent crime while out on bond . . . .”  S.C. Code Ann. § 24-13-40(3).  


Thus Gilliam is precluded by statute from receiving credit for time served in pretrial 


incarceration if he “committed” a subsequent crime while out on bond.   


In interpreting a statute, the court's primary purpose is to ascertain and effectuate the 


actual intent of the legislature.  State v. Grooms, 343 S.C. 248, 252, 540 S.E.2d 99, 101 (2000).  


Its words must be given their plain and ordinary meaning without resort to subtle or forced 


construction to limit or expand the statute's operation.  Id.  Where a statute's language is plain, 


unambiguous, and conveys a clear and definite meaning, the rules of statutory interpretation are 


not needed, and the court has no right to impose another meaning.  State v. Taylor, 436 S.C. 28, 


34, 870 S.E.2d 168, 171 (2022).  However, if a statute is ambiguous, the court must construe its 


terms.  Id.   


In enacting § 24-13-40(3), the legislature unambiguously provided that defendants who 


commit crimes while out on bond “shall not” receive credit for time spent in pretrial 


incarceration.  Therefore, in order to effectuate a proper sentence, trial courts must determine 


whether a defendant “committed” a subsequent crime while out on bond.  The trial court in this 


case simply refused to do so.   


Instead, the court held that § 24-13-40(3) only applies when a defendant has been 


convicted of a subsequent crime.  This was an error of law.  If the legislature intended to require 


a conviction to trigger § 40(3), it would have said so.  Instead, it provided that credit should be 
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denied when a defendant “commits” a subsequent crime.  That “committed” does not equal 


“convicted of” is illustrated by §17-15-270, which makes it a crime for a person to “commit” a 


violent crime while under a bond order for a previous violent crime.  In this closely-related 


statute, enacted contemporaneously with the amendment to § 24-13-40, the legislature chose to 


use both terms, but in entirely different ways.  The legislature provided:  


It is unlawful for a person to commit a violent crime while under a bond order or 


other pretrial release order for a previous violent crime. If the person is convicted of 


the subsequent violent crime, and is thereafter convicted of a violation of this 


section, the person is guilty of a felony and must be imprisoned not more than five 


years. 


 


S.C. Code Ann. § 17-15-270 (emphasis added).  Thus the “commission” of a crime and the 


defendant’s later being convicted of that crime are two distinct events with different meanings 


(and different consequences) under the statutory scheme.  Section 24-13-40 does not require a 


“conviction” in order to trigger subsection 3.  It only requires that a defendant “commit” a 


subsequent crime while out on bond.   


The question then becomes procedural; what proof is required to show that a defendant 


has committed a subsequent crime?  The State submits the trial court must find based on a 


preponderance of the evidence that the defendant committed a subsequent crime while out on 


bond.   


In State v. Miller, 122 S.C. 468, 115 S.E. 742, 745 (1923), the supreme court considered 


the appropriate standard for trial courts to employ in hearings to determine whether a suspended 


sentence should be activated.  The court held the defendant was not entitled to a trial on the 


issue.  Instead, the “nature of the inquiry and extent of the investigation to be conducted by the 


court of general sessions in determining whether the condition of a suspended sentence has been 


violated are matters that rest in the sound discretion of that court.”  Id.  However, “the authority 
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of the court of general sessions to revoke such suspension of sentence may not be capriciously or 


arbitrarily exercised, but should always be predicated upon an evidentiary showing of fact 


tending to establish violation of the conditions.”  Id.  Miller had been convicted of an additional 


crime while his sentence was under suspension, but Miller contested the validity of that 


conviction.  The court explained the trial court’s determination whether Miller had violated the 


conditions of his suspended sentence did not depend “upon the validity of the conviction . . . .”  


Id.  Rather, the trial court was simply required to determine based on the evidence before it 


whether Miller had violated the conditions of his release.  The Miller standard continues to be 


used in probation revocation hearings.  See State v. Lee, 350 S.C. 125, 131, 564 S.E.2d 372, 375 


(Ct. App. 2002); State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653, 655 (2006).   


In State v. Burgins, 464 S.W.3d 298 (Tenn. 2015), the Supreme Court of Tennessee 


considered the appropriate standard for determining whether a defendant violated the conditions 


of his bond justifying bond revocation.  The court surveyed the law from various states, 


explaining courts have adopted standards ranging from probable cause to clear and convincing 


evidence.  Id. at 308–09.  The court held a preponderance of the evidence standard was 


appropriate:  


At the close of proof, if the trial court finds that the State has shown, by a 


preponderance of the evidence, that the defendant has violated a condition of release, 


has committed a criminal offense while released on bond, or has engaged in 


conduct resulting in the obstruction of the orderly and expeditious progress of the 


trial or other proceedings, then the trial court may either revoke bail and hold the 


defendant until trial or continue bail with the possibility of additional conditions or 


an increased bond amount. 


 


Id. at 311 (emphasis added).   


Just as in probation or bond revocation hearings, the beyond a reasonable doubt standard 


is not appropriate for § 24-13-40 hearings.  These hearings are not trials, and the defendant is not 
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being convicted of an additional crime.  Cf. S.C. Code Ann. § 17-15-270 (establishing additional 


crime where defendant is convicted of subsequent offense while out on bond); see also State v. 


Parker, 267 S.C. 317, 326, 227 S.E.2d 677, 680 (1976) (holding statute providing distinct 


punishment for failure to appear for court created a separate crime distinct from court’s contempt 


power).  Rather, the court is merely finding facts regarding the defendant’s conduct while out on 


bond in order to determine whether the defendant is statutorily entitled to credit for time served 


in relation to the crimes for which he is being convicted.  The court’s reliance on the 


presumption of innocence was misplaced.   


The trial court’s ruling requiring proof of a conviction in order to show the defendant 


“committed” another crime while out on bond would effectively require the State to hold a 


separate trial in order to properly sentence a defendant for the offense for which he has been 


convicted.  This would produce an absurd result not intended by the legislature.  See Taylor, 436 


S.C. at 34, 870 S.E.2d at 171 (“The Court must reject a statutory interpretation if it leads to an 


absurd result that could not possibly have been intended by the legislature or that defeats plain 


legislative intent.”).  Instead, the trial court must determine after a hearing—upon sufficient facts 


presented by the State—whether the defendant has committed a subsequent crime while out on 


bond and sentence the defendant accordingly.   


The trial court committed an error of law when it refused to determine whether Gilliam 


“committed” a subsequent crime while out on bond and instead held § 24-13-40(3) requires 


proof of a conviction.  This Court should reverse and remand for a hearing to determine whether 


Gilliam committed a crime while out on bond for the offenses to which he pled guilty.   
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CONCLUSION 


For the foregoing reasons, this Court should reverse and remand. 
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ARGUMENT 


 


I. Subsection (3) of the revised bond statute is constitutional. 


 


There is no constitutional right to credit for time served in pretrial 


incarceration.  Even if the denial of credit could raise constitutional concerns in 


some circumstances, such as when a defendant is incarcerated for longer than the 


statutory maximum due to indigency, no such circumstances are present in this 


case.  Whether credit must or may be given for time served before trial is a 


sentencing issue, and a matter of legislative prerogative.  Gilliam’s facial challenge 


must fail.   


A. Definitions. 


Before addressing whether there is a constitutional right to credit for time 


served in pretrial detention, it is necessary to consider what “credit for time served” 


is.   


Pretrial detention is not punitive.  State v. Sanders, 251 S.C. 431, 446, 163 


S.E.2d 220, 228 (1968) (“The time for which credit is sought was spent in jail 


awaiting trial and not pursuant to any punishment imposed for the crime 


charged.”); Ex parte Milburn, 34 U.S. 704, 710 (1835) (“A recognizance of bail, in a 


criminal case, is taken to secure the due attendance of the party accused, to answer 


the indictment, and to submit to a trial, and the judgment of the court thereon. It is 


not designed as a satisfaction for the offence . . . .”).  The constitution does not allow 


it to be punitive.  Bell v. Wolfish, 441 U.S. 520, 535–36 (1979).  Instead, pretrial 


detention is “regulatory” in nature.  See United States v. Salerno, 481 U.S. 739, 746 
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(1987); see also S.C. Code Ann. § 17-15-10 (providing conditions on bond may be set 


to ensure defendant’s presence at trial and prevent danger to the community).  


While pretrial detention deprives an arrestee of liberty, it is not part of a 


defendant’s sentence.   


When a criminal defendant is sentenced to a term of incarceration after 


conviction, our legislature has provided that time spent in pretrial detention is 


normally to be “credited” against the sentence.  S.C. Code Ann. §24-13-40.  This 


means the amount of time spent in pretrial detention will be subtracted from the 


overall length of the sentence imposed.  See Vasquez v. Cooper, 862 F.2d 250, 255 


(10th Cir. 1988) (“Awarding ‘credit’ for presentencing jail time is, by its nature, a 


reduction of the given sentence.”).  Thus the denial of credit does not increase the 


length of any defendant’s sentence.   


The credit serves two main functions.  First, it ensures defendants will not 


spend more time incarcerated than the statutory maximum sentence provides.  


Second, it reduces unequal outcomes for defendants who are unable to afford bail 


due to indigency.   


Giving credit for time served in pretrial detention is “an act of legislative 


grace . . . .”  Palmer v. Dugger, 833 F.2d 253, 256 (11th Cir. 1987).  The “credit” 


reflects the legislative judgment that because pretrial detainees have been deprived 


of liberty, even though not for a punitive purpose, such time fairly should be 


deducted from their ultimate sentence.  Thus whether a defendant is entitled to 


“credit” for time served in pretrial detention is a sentencing issue, not a pretrial 
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liberty issue.  Subsection (3) has no effect on whether a defendant will be released 


on bond.   


“[G]iven a valid conviction, the criminal defendant has been constitutionally 


deprived of his liberty.”  Greenholtz v. Inmates of Nebraska Penal & Corr. Complex, 


442 U.S. 1, 7 (1979).   Whether sentencing credit must be given for time served is a 


matter of legislative prerogative.  Cf. State v. Burdette, 335 S.C. 34, 41, 515 S.E.2d 


525, 529 (1999) (explaining “the penalty assessed for a particular offense is, except 


in the rarest of cases, ‘purely a matter of legislative prerogative,’ and the 


legislature's judgment will not be disturbed” (citation omitted)).  As long as the 


sentence imposed is within statutory limits, it should not be disturbed on appeal:   


Generally . . . appellate review of a sentence ends once it is determined 


that the sentence is within the limitations set by statute.  The legislature 


defines the limit of the state's penological interest when it establishes 


maximum sentences. Although incarceration beyond that time may 


implicate constitutional concerns, the period of incarceration within that 


time is necessarily discretionary with the sentencing judge.   


 


Vasquez, 862 F.2d at 255.  See also State v. Bynes, 304 S.C. 62, 64, 403 S.E.2d 126, 


127 (Ct. App. 1991) (“A judge has discretion to impose any sentence which is within 


the limits prescribed by statute.”). 


 “[T]here is no federal constitutional right to credit for time served prior to 


sentence.”  Gremillion v. Henderson, 425 F.2d 1293, 1294 (5th Cir. 1970); see also 


Palmer v. Dugger, 833 F.2d 253, 254 (11th Cir. 1987); Sanders, 251 S.C. at 445–46, 


163 S.E.2d at 228; State v. Virgil, 276 N.C. 217, 226, 172 S.E.2d 28, 34 (1970); 


Martin v. Pennsylvania Bd. of Prob. & Parole, 840 A.2d 299, 304 (Pa. 2003); Wade 


R. Habeeb, Right to Credit for Time Spent in Custody Prior to Trial or Sentence, 77 







4 
 


A.L.R.3d 182 (1977).  Some courts have recognized an exception to this general rule 


when a defendant is sentenced to the statutory maximum and, having been unable 


to make bail due to indigency, will serve more time actually incarcerated than the 


statute allows.  See Palmer at 254. But those facts are not presented by this case.   


Instead Gilliam argues subsection (3) is facially unconstitutional.  But he 


cannot meet the high burden of showing a legislative act is facially invalid.  “A 


facial challenge to a legislative Act is, of course, the most difficult challenge to 


mount successfully, since the challenger must establish that no set of circumstances 


exists under which the Act would be valid.”  Salerno, 481 U.S. at 745.  Statutes are 


presumed constitutional, and this “weighty” presumption can be overcome “only by 


a showing of unconstitutionality beyond a reasonable doubt.”  Planned Parenthood 


S. Atl. v. State, 440 S.C. 465, 476, 892 S.E.2d 121, 127 (2023); Owens v. Stirling, 


443 S.C. 246, 261, 904 S.E.2d 580, 587–88 (2024).  Gilliam offers three rationales to 


support his argument.  They will be taken up in turn.   


B. Substantive due process. 


“So-called ‘substantive due process’ prevents the government from engaging 


in conduct that ‘shocks the conscience,’ or interferes with rights ‘implicit in the 


concept of ordered liberty’ . . . .” Salerno, 481 U.S. at 746 (citations omitted).  This 


statute does neither.   


Generally, statutes will be upheld if they have a “reasonable relation to a 


legitimate state interest . . . .”  Washington v. Glucksberg, 521 U.S. 702, 721–22 


(1997).  Fundamental rights, those which are “deeply rooted in this Nation’s history 


and tradition,” are entitled to special protection, and laws affecting fundamental 
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rights must be narrowly tailored to achieve a compelling state interest.  Id.  The 


Supreme Court does not lightly grant fundamental right status to every claimed 


liberty interest.  In order to maintain responsible decision-making and respect for 


legislative enactments, the Court requires a “careful description” of the asserted 


fundamental liberty interest.  Id.  The Glucksberg case illustrates the precision 


required.  There the Court carefully distinguished between the right to “refuse 


lifesaving hydration and nutrition,” which it previously held was within the 


common law right to refuse unwanted medical treatment, and the right to assisted 


suicide, which was not a traditionally recognized right.  Id. at 724–25 


(distinguishing Cruzan v. Director, Mo. Dept. of Health, 497 U.S. 261 (1990)).   


Gilliam argues this Court should apply strict scrutiny analysis to the bond 


statute, asserting the fundamental right at stake is the interest in “personal 


liberty.”  Brief of Respondent at 27.  This is not a “careful description” of the 


claimed fundamental right.  The purported right at stake is not generic “liberty,” 


but the right to credit for time served in pretrial incarceration when the defendant’s 


overall period of incarceration does not exceed the statutory maximum.  There is no 


such constitutional right, much less a fundamental right.  Harris v. Comm'r of 


Correction, 860 A.2d 715, 732 (Conn. 2004) (explaining “[b]ecause such credit is not 


constitutionally mandated, it is not one of those few rights deemed so fundamental 


that the state cannot impinge upon it in the absence of a compelling reason”).  


Accordingly, the United States Supreme Court applied rational basis scrutiny to 
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reject a claim of entitlement to good time credit accrued in pretrial incarceration in 


McGinnis v. Royster, 410 U.S. 263 (1973).   


This statute easily passes rational basis review.  The statute is designed to 


deter habitual criminals from committing repeat offenses while out on bond.  This 


statutory purpose is well within the legislature’s police power to protect the public 


from serial criminals.  The threat of denial of credit is rationally related to this goal.  


Even under strict scrutiny review, the statute passes muster.  The statute is 


aimed at a narrow class of defendants: those who commit subsequent crimes while 


out on bond.  The consequences are easily avoided by those who don’t commit 


additional crimes while out on bond.  The denial of credit only occurs after the 


defendant has been convicted of the underlying offense and after an evidentiary 


hearing where the state must show the defendant has in fact committed a 


subsequent crime while out on bond.   


The government’s overwhelming interest in deterring serial criminals is so 


plain that it does not require discussion.  Subsection (3) serves this compelling 


government interest by threatening to withhold sentencing credit from defendants 


who commit additional crimes while out on bond.  The legislature has determined 


this provision is necessary to close the “revolving door” of repeat offenders who 


threaten public safety.  This legislative judgment is entitled to great deference from 


this Court.  See Planned Parenthood S. Atl., 440 S.C. at 475, 892 S.E.2d at 127 


(explaining the need for judicial restraint when considering constitutional 


challenges to presumptively-valid statutes).   
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It is conceivable that the denial of credit could raise constitutional concerns 


in some circumstances, such as when the denial of credit results in a defendant 


being incarcerated for longer than the statutory maximum due to indigency.   See 


Williams v. Illinois, 399 U.S. 235, 241–42 (1970) (explaining “once the State has 


defined the outer limits of incarceration necessary to satisfy its penological interests 


and policies, it may not then subject a certain class of convicted defendants to a 


period of imprisonment beyond the statutory maximum solely by reason of their 


indigency”).  But no such circumstances are present here, as Gilliam was sentenced 


well below the statutory maximum.  The act, as applied to this case, does not violate 


due process.   


C. Unconstitutional conditions.  


Gilliam’s claim that the statute places unconstitutional conditions on the 


right to jury trial is belied by the plain text of the statute, which makes no 


connection between the entitlement to credit and the manner in which the charges 


are disposed.  This case is nothing like United States v. Jackson, 390 U.S. 570 


(1968), where a kidnapping statute provided for the death penalty only where the 


defendant proceeded to jury trial.  Not only is the death penalty not involved here, 


there is simply no statutory connection between the entitlement to credit and the 


exercise of the right to jury trial.  Offending defendants are denied credit whether 


they plead guilty or are convicted after trial.   


Gilliam’s attempt to show that the statute will have a chilling effect on 


defendants’ exercise of their right to a jury trial rests on pure speculation and is 


completely untethered from the facts of this case.  Gilliam never alleged he pleaded 
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guilty in order to avoid accruing additional time in pretrial incarceration for which 


he would not be credited.  Indeed, Gilliam was still on bond on his original charges 


when he pleaded guilty, so his decision to plead guilty rather than proceed to trial 


on these charges could not have been affected by the concerns he raises in his brief. 


 Under no reading of the statute would Gilliam be entitled to credit for the time he 


spent incarcerated on his second set of charges.  See People v. Arnhold, 504 N.E.2d 


100, 101 (Ill. 1987) (explaining “a defendant who is out on bond on one charge, and 


who is subsequently rearrested and returned to custody on another charge, is not 


returned to custody on the first charge until his bond is withdrawn or revoked”); 


Allen v. State, 339 S.C. 393, 396, 529 S.E.2d 541, 542 (2000) (explaining applicant 


was entitled to credit for time served after “bond was revoked on the first set of 


charges” and he “was, therefore, clearly in custody on all charges,” including 


subsequently filed charges).  This fact further demonstrates why this facial 


challenge must fail.  Many defendants who bond out and are subsequently arrested 


will remain on bond for their original charges, and subsection (3) will not affect 


their decision whether to plead guilty or proceed to trial on those charges.  


Subsection (3) has no bearing on whether bail will be granted or the amount of time 


a defendant will spend in pretrial incarceration.   


Gilliam speculates the statute could chill the exercise of the right to a jury 


trial, but defendants are equally likely to insist on, rather than forego, a jury trial 


when faced with the denial of credit upon conviction.  Defendants could reasonably 


decide to file a motion for speedy trial and seek acquittal rather than plead guilty.  
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Alternatively, defendants could seek reconsideration of their bond order.  Surely the 


statute will not impermissibly burden the right to jury trial in every case, as must 


be shown to mount a successful facial challenge.   


And even if the denial of credit for time served created additional incentive to 


plead guilty, this would not make the statute unique or unconstitutional.  Gilliam 


asserts the statute forces defendants “to choose between their rights [to a jury trial] 


and their liberty.”  Brief of Respondent at 26.  But every criminal defendant must 


balance the costs and benefits of exercising their right to a jury trial.  Waiver of that 


right nearly always results in substantial reduction in their sentence.  This does not 


make pretrial incarceration, or lenient plea offers, unconstitutional.  See Corbitt v. 


New Jersey, 439 U.S. 212, 218 (1978) (explaining “not every burden on the exercise 


of a constitutional right, and not every pressure or encouragement to waive such a 


right, is invalid”).  The bond statute certainly does not “force” any defendant to 


plead guilty.   


D. Apprendi. 


The statute does not violate the Sixth Amendment right to a jury trial under 


the principles of Apprendi v. New Jersey, 530 U.S. 466 (2000), because denial of 


credit does not increase the statutory sentencing range for any crime.  In this case, 


the sentencing court was free to sentence Gilliam to any term of years within the 


statutory range.  The statutory prohibition against crediting Gilliam for time spent 


in pretrial incarceration had no effect on the sentencing range.   


Gilliam misstates the holdings of the United States Supreme Court cases he 


cites to support his claim that the Court has extended Apprendi to apply “whenever 
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additional incarceration occurs due to a specific finding of fact, not just punishment 


past the statutory maximum.”  Brief of Respondent at 31.  The post-Apprendi cases 


Gilliam cites deal with increased exposure based on judicial findings, not variations 


in sentences within the same statutory range.  See Blakely v. Washington, 542 U.S. 


296, 303 (2004) (examining statutory scheme which provided for graduated 


sentencing ranges based on the finding of certain facts, effectively increasing the 


statutory maximum punishment to which defendants were subject); United States 


v. Booker, 543 U.S. 220, 233 (2005) (addressing federal sentencing guidelines which 


called for increased penalties based on judicial fact-finding, which the Court 


stressed were “mandatory and impose binding requirements on all sentencing 


judges,” and explaining the Court has “never doubted the authority of a judge to 


exercise broad discretion in imposing a sentence within a statutory range”).   


The basic difference between the statutes discussed in the Apprendi line of 


cases and South Carolina’s bail statute is that our statute does not increase the 


sentencing range for any crime.  Rather, it forbids the reduction of a sentence by 


denying the default sentencing “credit" for non-punitive pretrial incarceration when 


defendant has committed an additional crime while out on bond.  As argued above, 


pretrial incarceration simply is not part of a defendant’s sentence.   


Further, the bail statute does not fit within the rationale of the Apprendi line 


of cases because it does not involve judicial fact-finding regarding an element of the 


charged offense.  See Alleyne v. United States, 570 U.S. 99, 107 (2013) (“The 


touchstone for determining whether a fact must be found by a jury beyond a 
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reasonable doubt is whether the fact constitutes an ‘element’ or ‘ingredient’ of the 


charged offense.”).  Rather, the judicial fact-finding involves a non-element: the 


defendant’s conduct while out on bond.  This is what the Court had previously 


approved of as a “sentencing factor,” not an element of the crime.  See Id. at 105–06. 


 Because this finding does not affect the sentencing range, it does not implicate 


Apprendi.   


Finally, there is the practical consideration that the denial of credit will not 


result in longer effective terms of incarceration in every case.  The reality of this 


statute is that, in most cases, trial judges can easily circumvent the mandatory 


denial of credit by simply reducing the sentence proportionally.  See Vasquez, 862 


F.2d at 253.  In fact, some jurisdictions employ a presumption that sentencing 


courts take time served into account when fashioning a sentence.  See Parker v. 


Estelle, 498 F.2d 625, 627 (5th Cir. 1974).  In this case, the parties took the denial 


of credit into consideration when negotiating Gilliam’s agreed-upon sentence.  


R.p.20–21.  Exceptional cases can be addressed on a case-by-case basis.   


II. Statutory procedure. 


Gilliam mischaracterizes the State’s position in his brief, claiming that under 


“the state’s interpretation of the Statute, any person who is arrested for any crime 


while on bond for any other crime cannot be credited for any time they spent in pre-


trial detention, regardless of whether the person was guilty of either crime.”  Brief 


of Respondent at 25.  That is not the State’s position.  A defendant does not lose 


their statutory right to credit for time served merely by being arrested while out on 
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bond.  Cf. Morrisey v. Brewer, 408 U.S. 471 (1972) (explaining state may not revoke 


parole based only on arrest report, but parolee is entitled to “some orderly process, 


however informal”).  Credit for time served is denied only when the trial court finds 


after an evidentiary hearing that the defendant has committed another crime while 


out on bond.  This is the same procedure employed for bond and probation 


revocation hearings, which frequently result in significant deprivation of liberty.  


See also State v. Duncan, 392 S.C. 404, 410, 709 S.E.2d 662, 665 (2011) (finding 


legislative intent to create pretrial immunity hearing and employing preponderance 


of the evidence standard).  And this procedure does not even come into play until a 


defendant is adjudicated guilty―via guilty plea or otherwise―of a crime.   


The State’s arguments are not procedurally barred.  The issue whether 


Gilliam is entitled to credit for time served is preserved for review because it was 


raised to and ruled on by the trial court.  The State raised the issue during 


sentencing and again in more detail in a motion to reconsider, and the trial court 


analyzed the issue at length in a written order.  While the State originally used the 


term “arrest” at the sentencing hearing to describe the triggering event, it clarified 


its position in its motion to reconsider; the State would offer evidence to the trial 


court’s satisfaction to prove Gilliam in fact “committed” a subsequent crime.  That 


the State filed a motion to reconsider clarifying its arguments does not make the 


issue unpreserved, particularly when the only contested issue was the proper 


construction of a sentencing provision following a guilty plea, rather than an 


evidentiary issue not raised during trial.  See State v. Field, 429 S.C. 578, 581, 840 
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S.E.2d 548, 550 (2020) (finding sentencing issue unpreserved, but explaining “[w]e 


focus not on the lack of any objection at the sentencing hearing, but on the position 


the State took in its motion to reconsider the sentence”); State v. Thomason, 355 


S.C. 278, 288, 584 S.E.2d 143, 148 (Ct. App. 2003) (finding sentencing issue 


unpreserved whether defendant “neither objected to the sentence nor moved the 


circuit court to alter or amend the judgment”).  The trial court had a fair 


opportunity to rule on the issue.  See State v. Morales, 439 S.C. 600, 609, 889 S.E.2d 


551, 556 (2023) (explaining a “primary purpose of our issue preservation rules is to 


‘give the trial court a fair opportunity to rule’” and “issue preservation rules should 


not be applied in a technical manner as if this is some sort of game of ‘gotcha’ 


elevating form over substance to trap trial lawyers so as to prevent the appeal of a 


legitimate issue”).   


Likewise, that the State dismissed Gilliam’s subsequent charges as part of a 


global resolution of his cases does not procedurally bar the issue as res judicata.  


Because conviction of the subsequent offense is not necessary to trigger subsection 


(C), the disposition of that charge is irrelevant.  Further, applying the equitable 


doctrine of res judicata would not be equitable in this case, where the subsequent 


charges were dismissed pursuant to a global plea agreement which allowed Gilliam 


to avoid a potential LWOP sentence.  Defense counsel admitted during the plea 


hearing that the parties negotiated on the assumption that Gilliam would not 


receive credit for the time he served in pretrial incarceration, and that this 


understanding was supported by a plain reading of the statute.  R.pp.8, 14, 20–21.  
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It would not be equitable to bar the State from raising an argument which was a 


key factor in a global plea agreement that was extremely beneficial to Gilliam when 


the parties clearly did not intend the agreement to foreclose the State from 


advancing the argument that Gilliam was not entitled to credit for time served.   


CONCLUSION 


 


 For all the foregoing reasons, it is respectfully submitted that the order of the 


lower court granting Gilliam credit for time served in pretrial incarceration should 


be reversed and the case remanded for a determination whether Gilliam committed 


a crime while out on bond.   
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