From: Donna Holtz

To: Court Of Appeals Filings

Cc: crawford@conlaw.com; Benjamin Shelton; john@bluesteinattorneys.com; tdjohnson@johnsonlawoffice.com;
rconner@Imlawllp.com; kmims@Imlawllp.com; cmcnair@Imlawllp.com; Andrea S Tata

Subject: McGilton v. 1223, et al., Case No.: 2025-001116

Date: Monday, February 9, 2026 11:16:06 AM

Attachments: McGilton Return in Opposition to McGilton"s Late Motion to File Late Reurn.pdf

McGilton POS Return to Motion to file Return out of time 2 9 2026.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Morning:

Attached for filing please find Appellant's Return in Opposition to Respondent's Motion to
Accept Return Out of Time, and Proof of Service for the same.

Donna Holtz
Asst. to Carl Muller
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

Maite Murphy, Circuit Court Judge

Case No.: 2021-CP-27-00069
Appellate Case No. 2025-001116

Mark W. McGilton, Respondent,
V.

1223 May River Road, LLC, D.R. Horton, Inc., and
Lotty Trucking, LLC f/k/a Ramos Trucking, LLC, Defendants,

of which D.R. Horton, Inc. is the Appellant,

AND

1223 May River Road, LLC, Third-Party Plaintiffs,
V.

Kenneth Scott Builders, Inc., Third-Party Defendants.

APPELLANT’S RETURN IN OPPOSITION TO RESPONDENT’S MOTON TO ACCEPT
RETURN OUT OF TIME

Appellant D.R. Horton files this Return to object to Respondent McGilton’s Motion to
Accept Return Out of Time that was not filed until January 30, 2026 — 9 days after it filed its late

Return and after Appellant filed its Reply.! Respondent exhibits no accountability for its

! The Motions discussed herein are:
(1) Appellant’s Motion to Strike Portions of Respondent’s Brief and Amended Designations of Record, filed
January 5, 2026 (“Appellant’s Motion to Strike”).
(2) Respondent’s late filed Return, filed January 21, 2026 (“Respondent’s Return”).
(3) Appellant’s Reply in Support of Appellant’s Motion to Strike Portions of Respondent’s Brief and Amended
Designations of Record, filed January 28, 2026 (Appellant’s Reply in Support”).





violations and did not even timely ask to be excused for its late Return. That should have been
done as soon as Respondent realized it was late. Instead, Respondent took the time to prepare an
extensive and detailed Return, filed it, and then 9 days later filed its Motion to file a late Return.

The late Return was filed in response to Appellant’s Motion to Strike Portions of
Respondent’s Brief and Amended Designations of Record on Appeal, filed January 5, 2026.
Appellant filed its Motion to Strike because Respondent twice included numerous designations
(at least 19) (in its Initial and Amended Designations) and references in its Brief to material not
provided to the circuit court and not provided to the circuit judge who issued the Orders on
appeal.

Respondent’s opposition to Appellant’s Motion to Strike is ironic because this entire
appeal is the result of Orders granting Respondent’s motion to strike Appellant’s Answer in a
case in which Appellant has zero liability to Respondent and Respondent’s motion to strike is an
attempt to obtain millions of dollars unjustly by default.

Appellant objects to Respondent’s Motion to file a late Return because (1) Respondent
has repeatedly violated the numerous rules outlined in Appellant’s Motion to Strike, (2) the
Motion to file a late Return improperly primarily discusses the substantive issues in Appellant’s
Motion to Strike rather than reasons why a late return and a late Motion to file a late Return
should be allowed, (3) Respondent has shown disdain and disregard for the appellate rules when
it filed its Motion 15 days after the Return was due and 9 days after Respondent filed its late
Return, without good cause, (4) Respondent filed its Return 6 days late, without good cause, (5)
Respondent filed Amended Designations because it admitted it had included material not before

the circuit court in its initial designations but then again Respondent included, and admitted it

(4) Respondent’s Motion to File Return Out of Time, filed January 30, 2026 (“Respondent’s Motion”).





included, designations of material in the Amended Designations that were not filed with the
circuit court, (6) Respondent sent Appellant an email with 16 emails that Respondent included in
its Amended Designations that Respondent confirmed were not filed with the circuit court, (7)
Respondent also admits in its Return that it included contested matter in the form of “argument”
in the facts section of its Brief, which is another violation of the rules, Rule 208 (b)(1)(C) and
(b)(2), SCACR, and (8) Respondent strategically waited to file its Motion to file a late Return
until after Appellant filed its Reply in Support of its Motion to Strike, which prejudices
Appellant because Respondent has used its Motion as an improper sur-reply to discuss and argue
against Appellant’s Reply and Motion after briefing on Appellant’s Motion was completed.

Respondent now says that it will amend it designations again and strike some of the
offending portions of its Brief identified in Appellant’s Motion to Strike; however, Respondent
was already given the opportunity to correct its rule violations, but Respondent did not do so.
Appellant raised the concern about whether materials had been filed with the circuit court with
Respondent before the Amended Designations were filed and that is why Amended Designations
were filed in the first place. But Respondent decided to include items that were not filed with the
circuit court and were not provided to the judge who issued the Orders on appeal in the Amended
Designations. Respondent failed to cure its errors. In response, Appellant filed its Motion to
Strike and clearly identified the designations and Brief portions that need to be struck to comply
with the rules. Anything less than that does not comply with the rules.

Respondent has also improperly used its Motion to Accept Return Out of Time as a sur
reply to argue the merits of Appellant’s Motion to Strike and to respond to Appellant’s Reply in
Support of its Motion to Strike. This is improper and prejudicial because briefing on Appellant’s

Motion is completed. Additionally, the arguments and assertions Respondent makes are





inconsistent with the facts and its own admissions as Appellant has outlined those in its Motion
to Strike and its Reply in Support. Respondent’s Motion to file a late Return does not even
provide the Court with good cause to excuse its late filing. Respondent did not ask the Court for
an extension, it did not ask Appellant for consent to file late, and it did not even file its Motion to
file a late Return with its out of time Return. Rule 240(e), SCACR. Respondent argues Appellant
was not prejudiced, however that is not true. After Respondent failed to file a Return, Appellant
prepared its Brief and worked on the Record on Appeal based on its Motion to Strike being
unopposed. Then, a week later, Respondent filed a Return. And now, Respondent files this
Motion to Accept Late Return as a de facto sur reply because it includes arguments against
Appellant’s Reply in Support of its Motion to Strike.

In its Motion to file a late Return, Respondent again tries to rescue some of the items not
filed with the circuit court or provided to the judge who issued the Orders on appeal by claiming
they are “argument.” However argument is not allowed in a Brief’s fact section, which is the only
section in Respondents Brief that Appellant has asked to have material struck. Respondent fails
to understand that when lawyers argue in unverified motions and memorandum, those arguments
are not facts, and they are not the underlying materials that must be filed with the circuit court to
be included in the appellate record on appeal. Respondent knows the difference between an
exhibit filed with the circuit court and one which is not, because it did file some exhibits with the
circuit court. The problem is that Respondent now tries to rely upon and include in the record on
appeal materials it did not file with the circuit court and did not provide to the judge who issued
the Orders on appeal.

Additionally, Respondent attempts to recast the discussion to include anything provided

to any of four judges who it says heard motions over the several years of the case rather than the





judge who heard and ruled on the Orders on appeal. Respondent misapprehends the posture of
this appeal. This is an appeal only from two Orders that granted Respondent’s motion to strike
Appellant’s answer and the Motion for Reconsideration of that order. Only the materials before
the judge who ruled on that motion and the Appellant’s subsequent motion for reconsideration
are properly includable in the record on appeal because only that judge heard and ruled upon the
motions. Only one judge issued the Orders on appeal. Moreover, only one item that Appellant
has asked to strike even falls into the realm of Respondent’s “any of the four judges” assertion
and that item was filed years before the Orders on appeal were issued, was not provided to the
judge who issued the Orders on appeal, and it is noted in Appellant’s Reply in Support of its
Motion to Strike for the Court’s review.
CONCLUSION

Respondent has violated numerous rules, some of them more than once, all without any
showing of good cause to be excused from the rules. Respondent exhibits no accountability for
its violations and did not even timely ask to be excused for its late Return. That should have been
done as soon as Respondent realized it was late. Instead, Respondent took the time to prepare an
extensive and detailed Return, filed it, and then 9 days later filed its Motion to file a late Return.
Also, Respondent waited to file its Motion until after Appellant filed its Reply in Support and
now uses its Motion to file a late Return to argue about the substance of Appellant’s Motion to
Strike and Appellant’s Reply in Support — thereby turning its Motion for late Return into an
improper substantive sur reply to Appellant’s Motion to Strike. Respondent also continues to
erroneously assert that it should be allowed to violate fundamental appellate rules to include
materials never filed with the circuit court, materials not provided to the circuit judge who issued

the ruling, and that it should be allowed to include “arguments” regarding contested matter to





remain in the facts section of its brief in violation of Rule 208 (b)(1)(C) and (b)(2), SCACR, all
without regard for the appellate rules. Filing a Motion to Accept Late Return 15 days after the
Return was due and 9 days after the late Return was filed shows Respondent’s continued disdain
for and disregard of the rules.

Respondent’s Motion to file a late Return should be denied.

February 9, 2026 Respectfully,
s/Carl F. Muller .SC Bar #4131
Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone
864-751-2831 FAX
carl@carlmullerlaw.com
Attorney for Appellant

D. R. Horton, Inc.

John T. Crawford, Jr., (S.C. Bar No. 69355)
Kenison, Dudley & Crawford, LLC

704 McBee Ave.

Greenville, South Carolina 29601

(864) 242-4899

(864) 242-4844 (fax)
crawford@conlaw.com

Attorneys for Appellant

D. R. Horton, Inc.






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

Maite Murphy, Circuit Court Judge

Case No.: 2021-CP-27-00069
Appellate Case No. 2025-001116

Mark W. McGilton, Respondent,
V.

1223 May River Road, LLC, D.R. Horton, Inc., and
Lotty Trucking, LLC f/k/a Ramos Trucking, LLC, Defendants,

of which D.R. Horton, Inc. is the Appellant,

AND

1223 May River Road, LLC, Third-Party Plaintiffs,
V.

Kenneth Scott Builders, Inc., Third-Party Defendants.

PROOF OF SERVICE

The undersigned does hereby certify that on February 9, 2026, a copy of the
APPELLANT’S RETURN IN OPPOSITION TO RESPONDENT’S MOTON TO ACCEPT
RETURN OUT OF TIME was served by email on all counsel of record as follows and filed by

electronic email with the Clerk of Court for the South Carolina Court of Appeals.





February 9, 2026

Other Counsel of Record:

Benjamin T. Shelton

Shelton Law Firm, LLC

PO Box 21069

Hilton Head Island, SC. 29925
843-802-0087
ben(@sheltonlawsc.com

John S. Nichols

Bluestein, Thompson, Sullivan, LLC
1614 Taylor Street

Columbia, SC. 29201

803-779-7599
john@bluesteinattorneys.com

Warren P. Johnson, Esq.

Joshua R. Fester, Esq.

Darrell T. Johnson, Jr., Esq.

Law Office of Darrell Thomas Johnson Jr., LLC
300 Main Street

Hardeeville, SC. 29927

843 784 2142

s/Carl F. Muller, SC Bar #4131

Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone

864-751-2831 FAX
carl@carlmullerlaw.com

Attorney for Appellant

D. R. Horton, Inc.

John T. Crawford, Jr., (S.C. Bar No, 69682)
Thomas E. Dudley, III (S.C. Bar No. 66154)
Kenison, Dudley & Crawford, LLC

704 McBee Ave.

Greenville, South Carolina 29601

(864) 242-4899

(864) 242-4844 (fax)
crawford@conlaw.com
dudley@conlaw.com

Attorneys for Appellant

D. R. Horton, Inc.






tdjohnson@johnsonlawoffice.com

Attorneys for Lotty Trucking, LLC, f/k/a Ramos Trucking, LLC

Ryan W. Conner, Esq.
Kevin W. Mims, Esq.
W. Chase McNair, Esq.
Andrea S. Tata
Luzuriaga Mims, LLP
1156 King Street
Charleston, SC. 29403
843 4104713
rconner@lmlawllp.com
kmims@Imlawllp.com
cmcenair@lmlawllp.com
atata@Imlawllp.com

Attorneys for Kenneth Scott Builders, LLC






