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Associate

Young Clement Rivers, LLP

Direct Dial: (843) 720-5488
Direct Fax: (843) 579-1327
E-mail: RHines@ycrlaw.com

November 27,2013

VIA U.S. MAIL R ECEIVED)
The Honorable Daniel E. Shearouse, Clerk

Supreme Court of South Carolina o

P.O. Box 11330 ' Lo 022083
Columbia, SC .29211

: : S.C. SUPREME COURT
Re: Coleman, Ann v. Mariner Health Care et al.
Circuit Case Nos.: 2010-CP-21-835 and -836
Appellate Case No.: 2011-194946
YCR File No.: 14264-20110818

Dear Mr. Shearouse:

Pursuant to Rule 208(b)(7), SCACR, the Appellants' submit the following pertinent and
significant authority that has come to their attention after briefing was completed in the above-
referenced case.

In Searcy Healthcare Center, LLC v. Murphy, 2013 Ark. 463 (Ark. Sup. Ct. filed
November 14, 2013), a copy of which is attached, the Supreme Court of Arkansas reversed and
remanded a lower court’s denial of a motion to compel arbitration. This decision is relevant to
the Appellants’ argument that the wrongful-death claim at issue in this appeal must be arbitrated.

Please file this letter and return a stamped copy to me in the envelope provided. Thank
you for your attention to this matter.

With best wishes and kindest regards, I am

Sincerely,

YOUNG MENT RIVERS, LLP

' As:used herein, the term “Appellants” does not include Palmetto Faith Operating, LLC,
Individually and d/b/a Faith Health Care Center.
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" Kenneth W. Zeller, Esquire Michael I. Bernstein, Esquire
John S. Nichols, Esquire ' Perry D. Boulier, Esquire
Matthew W. Christian, Esquire Marion S. Fowler, 11, Esquire
W. McElhaney White, Esquire Carmelo B. Sammataro, Esquire
Sandra L.W. Miller, Esquire William C. Barnes, Jr., Esquire
Malcom J. Harkins, III, Esquire Gerald R. Chambers, Jr., Esquire

Lori D. Proctor, Esquire
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NOTICE: THIS DECISION WILL NOT APPEAR IN
THE SOUTHWESTERN REPORTER. SEE REVISED
SUPREME COURT RULE 5-2 FOR THE PRECEDENTIAL

VALUE OF OPINIONS.
Supreme Court of Arkansas.

SEARCY HEALTHCARE CENTER, LLC D/
B/A Searcy Healthcare Center; Searcy HC
Holdings, LLC; Perennial Business Services,
LLC; Perennial Consulting Services, LLC;
Perennial Leasing, LLC; SHC Properties, LLC;
V. James Santarsiero, Individually, and as The
Governing Body of Searcy Healthcare Center;
Jeanne Butterworth, Individually, and as the
Governing Body of Searcy Healthcare Center; and
Pamela Murphy, In her Capacity as Administrator
of Searcy Healthcare Center, Appellants
V.

John MURPHY, as Administrator of the
Estate of John Wesley Murphy, Deceased,
and on Behalf of The Wrongful Death
Beneficiaries of John Wesley Murphy, Appellee.

No.CV-13-210. | Nov.14,2013.

Synopsis

Background: Estate of nursing home resident filed
malpractice action against nursing home on behalf of
wrongful-death beneficiaries. The Circuit Court, White
County, Thomas M. Hughes, J., denied nursing home's
motion to stay proceedings and compel arbitration based on
arbitration agreement between resident and nursing home.
Nursing home filed interlocutory appeal and estate cross-

appealed.

Holdings: The Supreme Court of Arkansas, Baker, J., held
that:

[1] beneficiaries were bound by arbitration agreement, and

[2] estate's claims on cross-appeal were not ripe for appeal.

Reversed and remanded.
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1] Alternative Dispute Resolution
Wrongful-death beneficiaries of nursing home
resident in malpractice action against nursing
home and its governing bodies were bound
by arbitration agreement executed by resident
and nursing home; arbitration agreement plainly
provided that it was binding upon “employees,
managers, officers, directors, parent company,
subsidiaries, and successors in interest” of
nursing home, and complaint specifically stated
that basis for claims against defendants was
their participation and control over operation and
business of nursing home. West's A.C.A. § 16—
62-102(a)(1).

[2] Alternative Dispute Resolution
Wrongful-death beneficiaries' claims on cross-
appeal, that Federal Arbitration Act (FAA)
did not govern arbitration agreement and
that resident was not competent to agree to
arbitration, were not cognizable in nursing
home's limited interlocutory appeal from trial
court's denial of nursing home's motion to
compel arbitration in estate's malpractice claim,
based on arbitration agreement executed by
nursing home and resident, and thus claims
were not ripe for appeal; estate’s claims attacked
validity of arbitration agreement. West's A.C.A.
§§ 16-62-102(a)(1), 16-108-228 .

Appeal from the White County Circuit Court [No. CV-2011-
13], Thomas M. Hughes, Judge.

YestiawNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1
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“Attorneys and Law Firms =~

Anderson, Murphy & Hopkins, LLP, by: Julia M. Hancock
and Mark D. Wankum; Mitchell, Williams, Selig, Gates &
Woodyard, P.L.L.C., by: Stuart P. Miller and Brian A. Pipkin;
and Wright, Lindsey & Jennings, LLP, by: Jerry J. Sallings
and Gary D. Marts, Jr., for appellants.

Wilkes & McHugh, P.A., by: Jeff R. Priebe and Deborah
Truby Riordan, for appellee.

Opinion
KAREN R. BAKER, Associate Justice.

Searcy *1 Healthcare Center, LLC d/b/a Searcy Healthcare
Center, Searcy HC Holdings, *2 LLC, Perennial Business
Services, LLC, Perennial Consulting Services, LLC,
Perennial Leasing, LLC, SHC Properties, LLC, V. James
Santarsiero, individually, and as governing body of Searcy
Healthcare Center, Jeanne Butterworth, individually, and as
governing body of Searcy Healthcare Center, and Pamela
Murphy, in her capacity as administrator of Searcy Healthcare
Center (“SHC”), appeal from the decision of the White
County circuit court denying SHC's motion to compel
arbitration. We reverse and remand.

John Wesley Murphy was a resident of SHC from January 7,
2010, until January 29, 2010. He died on February 12, 2010.

On January 8, 2010, John Wesley Murphy executed a written
arbitration agreement with SHC. The arbitration agreement
was not a requirement for John Wesley Murphy to become
a resident at SHC, and testimony showed that John Wesley
Murphy had thirty days from the time of his signature to
revoke the agreement. The agreement stated as follows:

Any controversy, claim, or dispute
(“claim™) between the parties arising
under the Admissions Agreement,
breaches of the  Admissions
Agreement, the care the Resident
received or does not receive, or in
any way arising out of or relating
to the Resident's stay at SEARCY
HEALTHCARE CENTER, LLC shall
be settled by arbitration.

The agreement also stated that it was binding on the Resident,
the Resident's representative, and SHC, as well as the

resident's “spouse, children, heirs, personal representatives,
assigns, guardians, persons appointed pursuant to a power of
attorney, and administrators of the Resident's estate.”

On January 11, 2011, John Murphy (Murphy) filed a nursing-
home-malpractice action against SHC, as administrator of
John Wesley Murphy's estate and on behalf of the statutory
wrongful-death beneficiaries. SHC filed a motion to stay
proceedings and compel arbitration *3 based on the
arbitration agreement John Wesley Murphy had signed.

On November 9, 2011, the circuit court held a hearing over
the motion to compel arbitration. After the hearing, the circuit
court entered a written order denying the motion to compel
arbitration as to the wrongful-death beneficiaries. The circuit
court found that John Wesley Murphy was competent when
he signed the agreement, that it was not unconscionable, and
that the Federal Arbitration Act controlled the agreement.
However, the circuit court found that John Wesley Murphy
had not extinguished the substantive rights of the wrongful-
death beneficiaries by signing the arbitration agreement. The -
circuit court therefore denied the motion to compel arbitration
against the wrongful-death beneficiaries.

On appeal, SHC asserts that the circuit court erred in finding
that the wrongful-death beneficiaries were not required to
arbitrate their claims. Murphy cross-appeals, arguing that the
circuit court erred in finding that: (1) the Federal Arbitration
Act governed the agreement, and (2) John Wesley Murphy
was competent to agree to arbitration.

An order denying a motion to compel arbitration is an
immediately appealable order under Arkansas Rule of
Appellate Procedure-Civil 2(a)(12) (2013). We review a
circuit court's order denying a motion to compel arbitration
de novo on the record. HPD, LLC v. Tetra Techs., Inc., 2012
Ark. 408, — S.W.3d ——.

On appeal, SHC contends that the circuit court erred in
denying the motion to compel arbitration as to the wrongful-
death beneficiaries. SHC contends that, because a wrongful-
death claim is derivative to the injury claim that the decedent
could have brought had he survived, the wrongful-death
beneficiaries are bound by the arbitration agreement. *4

"SHC asserts that John Weésley Murphy contracted away his

right to a jury trial by signing the arbitration agreement
and that the wrongful-death beneficiaries stand in his legal
shoes. Murphy argues that while the wrongful-death claim
is derivative of the survivorship claim, they remain two

WastlawNext © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2
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_ separate claims with separate plaintiffs and separate rights,
and therefore John Wesley Murphy could not have contracted
away the rights of those who were not party to the arbitration
agreement.

The Arkansas wrongful-death statute states as follows:

Whenever the death of a person ... is
caused by a wrongful act, neglect, or
default and the act, neglect, or default
would have entitled the party injured
to maintain an action and recover
damages in respect thereof if death
had not ensued, then and in every
such case, the person or company
or corporation that would have been
liable if death had not ensued shall be
liable to an action for damages.

Arkansas Code Annotated 16-62-102(a)(1)
(Supp.2013). The wrongful-death action is a statutory
creation, and since it is in derogation of or at variance with the

section

common law, we construe it strictly. Estate of Hull v. Union
Pac. R.R. Co., 355 Ark. 547, 141 S.W.3d 356 (2004). Strict
construction requires that nothing be taken as intended that is
not clearly expressed. /d.

A wrongful-death claim is derivative of the claim that the
decedent would have had, had he survived. See Hull, supra.
The right of the next of kin to recover under the Arkansas
death statute is not a mere continuation of the original right of
the decedent; it is a new action in the sense that it arises at a
different time, the beneficiaries are different, and the measure
of damages is different. /d. However, it is still a derivative
action, and arises only where the original right of the decedent
has been preserved. /d.

In *5 Hull, we cited comment b of section 46 of the
Restatement (Second) of Judgments (1982) to explain the
difference between derivative and independent claims for
wrongful death. That comment states, in part, as follows:

If the claim for wrongful death
is treated as wholly derivative, the
beneficiaries of the death action can
only sue if the decedent would still be
in a position to sue. In this approach,
the decedent's action for personal
injuries during his lifetime has the
same consequences as it does under

the survival statute. Accordingly,
settlement of the decedent's personal
injury claims or its reduction to
Jjudgment for or against the alleged
tortfeasor extinguishes the wrongful
death claim against the tortfeasor.
Similarly, issue preclusion applicable
against the decedent is applicable also
against the claimant in the wrongful
death action.

In other words, because the wrongful-death claim is
derivative, the wrongful-death beneficiaries have the same
limitations as the decedent would if the decedent brought
the claim, and are bound by the agreements entered into
by the decedent involving the decedent's claims. In Hull,
we held that the settlement agreement of the decedent for
his injuries bound the wrongful-death beneficiaries, and they
were precluded from bringing a claim. Similarly, in Brown
v. Pine Bluff Nursing Home, 359 Ark. 471, 199 S.W.3d 45
(2004), we held that wrongful-death beneficiaries were barred
from bringing a claim where the action for the injuries of
the decedent had been twice dismissed, the second time with
prejudice.

[1] Murphy argues that there is a difference between a
settlement agreement and an arbitration agreement, in that
the arbitration agreement does not prohibit the wrongful-
death beneficiary from bringing a claim. This is a distinction
without a difference. The FAA places arbitration agreements
on equal footing with other contracts, and requires courts
to enforce them according to their terms. HPD, supra.
By holding as Murphy argues, we would be treating an
arbitration agreement differently than we do other contracts,
as other contracts *6 signed by the decedent are binding
on wrongful-death beneficiaries. We would also be assigning
more rights to the wrongful-death beneficiaries than we
would to the decedent, in a derivative action, as the decedent
would not be able to avoid arbitration.

Murphy asserts that this court may affirm the circuit court's
order because the arbitration agreement is not binding against
all named defendants. This court may affirm an order of
a circuit court if it reached the right result, even if it is
for the wrong reason. See Courtyard Gardens Health and
Rehabilitation, LLC v. Quarles, 2013 Ark. 228, — S.W.3d
——. However, here, we cannot say that the circuit court's
order reached the right result. The arbitration agreement
plainly provides that it is binding upon the “employees,
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. managers,. officers, directors, parent company, subsidiaries,
and successors in interest” of Searcy Healthcare, LLC. We
enforce arbitration agreements according to their terms. HPD,
supra. Though Murphy argues that SHC has not brought
forward evidence to show that all defendants are parties
to the arbitration agreement, Murphy specifically stated in
his complaint that the basis for claims against each of
the defendants was their participation and control over the
operation and business of Searcy Healthcare, LLC. Doubts
about arbitrability must be resolved in favor of arbitration. /d.

Because the circuit court erred as a matter of law in finding
that the wrongful-death beneficiaries were not bound by the
arbitration agreement executed by the decedent, we reverse
and remand.

[2] On cross-appeal, Murphy argues that the circuit court
erred in finding that the Federal Arbitration Act governed
the agreement and that John Wesley Murphy was competent
to *7 agree to arbitration. SHC filed a motion to dismiss
the cross-appeal, citing two grounds: (1) that Murphy did
not have standing to bring a cross-appeal as the prevailing
party below; and (2) that Murphy attempts to appeal
an interlocutory order enforcing the arbitration agreement,
which is not subject to immediate appeal. We hold that the
issues that Murphy brings before us on cross-appeal are not
cognizable in the limited, interlocutory appeal of the denial
of a motion to compel arbitration. Accordingly, they are not
ripe for appeal.

Murphy alleges that the circuit court erred in finding that the
FAA governed the agreement and that John Wesley Murphy
was competent to sign the arbitration agreement. Both of the
errors alleged by Murphy attack the validity of the arbitration
agreement and ask us to hold the agreement as a whole
invalid. These arguments have no place in the appeal of an

order denying a motion to compel arbitration. They are more
suited for the appeal of an order granting a motion to compel -
arbitration.

Pursuant to the Uniform Arbitration Act, an appeal may be
taken from an order denying an motion to compel arbitration
or an order granting a motion to stay arbitration. See Arkansas
Code Annotated section 16-108-228 (Supp.2013). However,
an order compelling arbitration is not appealable. England v.
Dean Witter Reynolds, Inc., 306 Ark. 225, 811 S.W.2d 313
(1991). Since we do not allow interlocutory appeals of orders
granting motions to compel arbitration, the issues presented
here are not ripe for appeal. Therefore, we dismiss the cross-
appeal.

Reversed and remanded; cross-appeal dismissed.

-HANNAH, C.J., and DANIELSON, J., concur.

*8 JIM HANNAH, Chief Justice, concurring.
Based on the doctrine of stare decisis,

I concur in the decision reached by the majority. However,
I again state my belief that this court errs in holding that a
wrongful-death action is derivative of the decedent’s action.
We should correct the law governing wrongful-death actions.
See Brown v. Pine Bluff Nursing Home, 359 Ark. 471, 199
S.W.3d 45 (2004) (Hannah, J., concurring).

DANIELSON, J., joins.
Parallel Citations

2013 WL 6047164 (Ark.)
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