
Feb 11 2026



TABLE OF CONTENTS 

TABLE OF CONTENTS ................................................................................................................. i 

TABLE OF AUTHORITIES .......................................................................................................... ii 

STATEMENT OF ISSUES ON APPEAL ..................................................................................... .1 

STATEMENT OF THE CASE ........................................................................................................ 2 

ARGUMENTS 

I. The trial court abused its discretion by refusing to grant
appellant's motion to sever his homicide by child abuse
charge from the unlawful neglect charges because the
multiplication of distinct charges prejudiced his right to a
fair trial ........................................................................................................ .3 

Standard ofReview ..................................................................................... .3 
Relevant Facts .............................................................................................. 3 
Discussion .................................................................................................... 6 

II. The trial court abused its discretion by admitting autopsy
photographs of the deceased child, A. W., during trial where
the probative value of the photographs was substantially
outweighed by the danger of unfair prejudice because the
graphic autopsy photographs were unnecessary and
designed to inflame the passion of the jury ............................................... 11 

Standard of Review .................................................................................... 11 
Relevant Facts ............................................................................................ 11 
Discussion .................................................................................................. 19 

III. The trial court abused its discretion by refusing to limit Dr.
Lamb's testimony because it impermissibly bolstered Dr.
Presnell' s testimony and expert opinion as to the cause of
A.W.'s death and allowed the state to vouch for their
credibility during its closing argument ...................................................... 27 

Standard ofReview .................................................................................... 27 
Relevant Facts ............................................................................................ 27 
Discussion .................................................................................................. 31 

CONCLUSION .............................................................................................................................. 37 

i 



TABLE OF AUTHORITIES 

Cases 

Briggs v. State, 421 S.C. 316,806 S.E.2d 713 (2017) .................................................................. 33 

City a/Greenville v. Chapman, 210 S.C. 157, 41 S.E.2d 865 (1947) ............................................ 7 

Gilchrist v. State, 350 S.C. 221, 565 S.E.2d 281 (2002) ........................................................ 33, 34 

State v. Beekman, 415 S.C. 632, 785 S.E.2d 202 (2016) ............................................................ 3, 7 

State v. Benton, 443 S.C. I, 901 S.E.2d 701 (2024) ............................................................... 12, 23 

State v. Braxton, 343 S.C. 629,541 S.E.2d 833 (2001) .............................................................. 8, 9 

State v. Brazell, 325 S.C. 65, 480 S.E.2d 64 (1997) ..................................................................... 20 

State v. Bryant, 372 S.C. 305, 642 S.E.2d 582 (2007) .................................................................... 3 

State v. Busse, 439 S.C. I 04, 886 S.E.2d 208 (2023) ............................................................. 32, 35 

State v. Chappell, 429 S.C. 68,837 S.E.2d 496 (Ct. App. 2019) .......................................... 32, 33 

State v. Collins, 409 S.C. 524, 763 S.E.2d 22 (2014) ............................................................ 21, 22 

State v. Cutro, 365 S.C. 366,618 S.E.2d 890 ....................................................................... 7, 8, 10 

State v. Franklin, 318 S.C. 47, 456 S.E.2d 357 (1995) ........................................................... 20, 24 

State v. Funderburke, 251 S.C. 536, I 64 S.E.2d 309 (l 968) ........................................................ 35 

State v. Gillian, 373 S.C. 601,646 S.E.2d 872 (2007) ................................................................. 35 

State v. Gray, 408 S.C. 601, 759 S.E.2d 160 (Ct. App. 2014) ...................................................... 12 

State v. Heath, 433 S.C. 506, 860 S.E.2d 673 (Ct. App. 2021) ...................................................... 9 

State v. Henley, 428 S.C. 649, 837 S.E.2d 639 (Ct. App. 2019) .................................................. 35 

State v. Heyward, 441 S.C. 484,895 S.E.2d 658 (2023) ....................................................... passim 

State v. Holder, 382 S.C. 278,676 S.E.2d 690 (2009) ........................................................... 21, 24 

State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011) ................................................................ 33 

11 



State v. Jones, 440 S.C. 214, 891 S.E.2d 347 (2023) ....................................................... 12, 20, 25 

State v. Kelly, 343 S.C. 350,540 S.E.2d 851 (2001) .................................................................... 32 

State v. Kornahrens, 290 S.C. 281, 350 S.E.2d 180 (1986) ......................................................... 20 

State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013) ............................................................... 33 

State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923) ........................................................................ 5, 8 

State v. Lyles, 379 S.C. 328, 665 S.E.2d 201 (Ct. App. 2008) ............................................... 20, 25 

State v. McGaha, 404 S.C. 289, 744 S.E.2d 602 (Ct. App. 2013) .............................................. 5, 8 

State v. McKerley, 397 S.C. 461, 725 S.E.2d 139 (Ct. App. 2012) .................................. 32, 33, 34 

State v. Middleton, 288 S.C. 21,339 S.E.2d 692 (1986) .............................................................. 24 

State v. Nelson, 440 S.C. 413, 891 S.E.2d 508 (2023) ........................................................... 20, 24 

State v. Reaves, 414 S.C. 118, 777 S.E.2d 213 (2015) ................................................................... 7 

State v. Rice, 368 S.C. 610,629 S.E.2d 393 (Ct. App. 2006) ......................................................... 6 

State v. Shuler, 353 S.C. 176,577 S.E.2d 438 (2003) ............................................................ 11, 22 

State v. Tallent, 430 S.C. 438, 845 S.E.2d 508 (Ct. App. 2020) .............................................. 9, 10 

State v. Tate, 286 S.C. 462, 334 S.E.2d 289 (Ct. App. ! 985) ......................................................... 6 

State v. Taylor, 404 S.C. 506, 745 S.E.2d 124 (Ct. App. 2013) ....................................... 27, 33, 34 

State v. Thompson, 420 S.C. 386, 803 S.E.2d 44 (Ct. App. 2017) ................................................. 8 

State v. Torres, 390 S.C. 618, 703 S.E.2d 226 (2010) .................................................................. 25 

State v. Tucker, 324 S.C. 155,478 S.E.2d 260 (1996) ............................................................... 3, 6 

State v. Whitner, 399 S.C. 547, 732 S.E.2d 861 (2012) ................................................................ 27 

State v. Wise, 359 S.C. 14, 596 S.E.2d 475 (2005) ..................................................................... 3, 7 

State v. Wright, 269 S.C. 414,237 S.E.2d 764 (1977) ................................................................ 32 

Tyler v. State, 437 S.C. 17, 876 S.E.2d 132 (Ct. App. 2022) ......................................................... 7 

111 



United States v. Barnett, 63 Fed. App'x. 643 (4th Cir. 2003) ...................................................... 35 

Statutes 

S.C. Code§ 47-3-710(A)(2)(a) .................................................................................................... 21 

S.C. Code § 47-3-760 ................................................................................................................. 21 

Rules 

Rule 401, SCRE ............................................................................................................................ 20 

Rule 402, SCRE ............................................................................................................................ 20 

Rule 403, SCRE ..................................................................................................................... passim 

Rule 404(b ), SCRE ......................................................................................................................... 8 

Constitutional Provisions 

U.S. Const. amend. XIV ............................................................................................................. 7, 8 

lV 











what they're looking at for that." Mtn. Tr. 6, 19-24. Appellant clarified if they were simply 

trying the neglect charges, he would not be moving for severance. Mtn. Tr. 9, IL 5-7. He argued 

that he was requesting to sever the homicide charge from the neglect charges. Mtn. Tr. 9, IL 7-8. 

Trial 

During pretrial motions, the court put the defense motion to sever on the record. Vol. 1 

Tr. 72, IL 4-9. Appellant reiterated his arguments from the virtual hearing and cited Tucker as to 

the fourth prong for joinder of charges concerning prejudice. Vol. 1 Tr. 72, IL 14-23. He argued 

that his concern was the volume of cases, specifically, that there was a deceased child which was 

alleged to have died from neglect and six more children with neglect charges which was 'just 

overwhelming." Vol. 1 Tr. 72, I. 24- 73, I. 5. He asserted that he was concerned the jury would 

look at the case and determine that "he's guilty of something because he's got all these charges." 

Vol. 1 Tr. 73, II. 5-7. He concluded that a real right of the appellant was affected because the 

jury may be allowed to reach a conclusion on an improper basis due to the number of charges 

and the particular allegations. Vol. 1 Tr. 73, II. 7-12. The state reiterated its arguments from the 

virtual hearing and highlighted the value of the first three prongs. Vol. 1 Tr. 73, I. 16- 74, I. 9. 

The court denied defense's motion to sever the homicide charge from the neglect charges. 

Vol. 1 Tr. 74, II. 10-12. The court stated that it reviewed nine cases, all of which upheld the trial 

judge denying a motion for severance. Vol. 1 Tr. 74, II. 12-19. The court cited State v. McGaha
4 

for the proposition that if the charges could come in under a 404 Lyle
5 

basis it was further 

support that the evidence was more probative than unfairly prejudicial. Vol. 1 Tr. 74, II. 19-25. 

The court determined that it was important that the same witnesses would testify as to all the 

4 
See State v. McGaha, 404 S.C. 289, 744 S.E.2d 602 (Ct. App. 2013). 

5 

See State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). 

5 



charges and thus ruled that there was no unfair prejudice outweighing the probative value. Vol. 

1 Tr. 75, IL 1-5. 

Renewed severance motion 

As relevant, after Dr. Lamb, a forensic child abuse pediatrician, concluded her testimony, 

the defense noted that it failed to continue its severance motion when objecting to Dr. Lamb's 

testimony. Vol. 2 Tr. 306, IL 10-12. Defense counsel noted that he did not make a 

contemporaneous objection but wanted the record to reflect that he objected to the testimony. 

Vol. 2 Tr. 306, IL 16-21. He continued that he believed that the court, based on its prior rulings, 

would have overruled his objection. Vol. 2 Tr. 306, IL 19-21. The court responded that it 

thought defense counsel was protected. Vol. 2 Tr. 306, I. 22. 

Discussion 

The trial court abused its discretion by refusing to grant appellant's motion to sever his 

six unlawful neglect charges from the homicide by child abuse charge because there was a 

substantial risk of prejudice to appellant concerning his right to a fair trial. 

"Charges can be joined by the same indictment and tried together where they (1) arise out 

of a single chain of circumstances, (2) be proved by the same evidence, (3) be of the same 

general nature, and (4) no real right of the defendant is prejudiced." Tucker, 324 S.C. at 164, 

478 S.E.2d at 265 (1996) (citing State v. Tate, 286 S.C. 462, 334 S.E.2d 289 (Ct. App. 1985) 

( emphasis added). "Where the offenses charged in separate indictments are of the same general 

nature involving connected transactions closely related in kind, place and character, the trial 

[court] has the power, in [its] discretion, to order the indictments tried together if the defendant's 

substantive rights would not be prejudiced." State v. Rice, 368 S.C. 610, 614, 629 S.E.2d 393, 

395 (Ct. App. 2006) (alterations in original, emphasis added). 
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In Tyler v. State, this Court concluded that Ty !er' s substantive rights were violated 

because trying the charges of second-degree sexual exploitation of a minor with criminal 

solicitation of a minor, contributing to the delinquency of a minor, and disseminating harmful 

material to a minor created the risk that the jury would wrongfully convict him on one set of 

charges based on evidence only admissible as to the other. 437 S.C. 17, 32, 876 S.E.2d 132, 139 

(Ct. App. 2022). 

However, as discussed by Justice Pleicones in his dissent in State v. Cutro, "we have long 

recognized, circumstances might arise which would render a uniting of several counts unjust to 

the defendant." 365 S.C. 366, 380, 618 S.E.2d 890, 897 (J. Pleicones, dissenting) (citing City of 

Greenville v. Chapman, 210 S.C. 157, 162, 41 S.E.2d 865, 867 (1947) (internal quotations 

omitted). Particularly, "[e]ven where joinder is permissible, the trial court must be mindful of 

protecting the defendant's right to a fair trial because by the multiplication of distinct charges, the 

prisoner may be confounded in his defense, or prejudiced in his challenges, or the attention of the 

jury may be distracted." Id. (internal quotations and alterations omitted). 

In appellant's case, the trial court abused its discretion because it failed to properly 

consider the significant prejudice appellant would suffer to his rights from the joinder of his 

charges. Beekman, 415 S.C. at 636, 785 S.E.2d at 204; Wise, 359 S.C. at 21, 596 S.E.2d at 478. 

The trial court merely ruled that no unfair prejudice outweighed the probative value of a trial on 

all charges. Vol. I Tr. 75, IL 1-5. However, such a finding overlooks the impairment of 

appellant's right to a fair trial and the prejudice he would suffer by facing trial on both the 

unlawful neglect and homicide by child abuse charges. See State v. Reaves, 414 S.C. 118, 125, 

777 S.E.2d 213, 216 (2015) ("The Due Process Clause of the Fourteenth Amendment to the 

United States constitution guarantees a defendant's fundamental right to a fair trial.") (citing U.S. 

7 



Const. amend. XIV); see also State v. Thompson, 420 S.C. 386, 398, 803 S.E.2d 44, 50 (Ct. App. 

2017) ("Unfair prejudice means an undue tendency to suggest decision on an improper basis."). 

While it is true that evidence of the six unlawful neglect charges may have been admitted 

during a separate trial for the homicide by child abuse charge, it cannot be said that the volume 

of evidence permitted during a joint trial, where the state had the burden to prove each element 

of each unlawful neglect charge, would be permissible in a separate trial. See McGaha, 404 S.C. 

at 298, 744 S.E.2d at 606-07 (determining that evidence of McGaha's molestation of the other 

children would be admissible under Rule 404(b ), SCRE, as proof of a common plan or scheme if 

the state could establish a logical connection between the crimes by showing a close degree of 

similarity). For example, because these charges were tried together, the state presented extensive 

evidence from Dr. Lamb concerning her evaluation of abuse and neglect for the remaining six 

children. See generally Vol. 2 Tr. 160-202. Through Dr. Lamb, the jury heard significant 

testimony concerning medical neglect as to each child, the sleeping spaces for the children, 

nutritional concerns, concerns of physical abuse for some of the children, and that physical needs 

were not met for the children. See generally Vol. 2 Tr. 160-202. Of note, Dr. Lamb testified she 

had concerns about possible physical abuse as to two of the children. Vol. 2 Tr. 182, II. 24-25; 

196, II. 15-20; 197, II. 11-18. While evidence of the existence of appellant's unlawful neglect 

charges may have come in during a separate trial, it is less certain that specific testimony about 

concerns for physical abuse for two of the children would be admissible in a separate trial for the 

deceased child (hereinafter, A.W.), where there was no concern of physical abuse related to 

A.W. Vol. 2 Tr. 281, II. 14-17. Evidence of physical abuse pertaining to other children is highly 

prejudicial and the prejudicial effect of that testimony would have to be considered at a separate 

trial. See Cutro, 365 S.C. at 374-75, 618 S.E.2d at 894 (citing State v. Braxton, 343 S.C. 629, 
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II. 

The trial court abused its discretion by admitting autopsy photographs of the deceased 

child. A. W.. during trial where the probative value of the photographs was substantially 

outweighed by the danger of unfair prejudice because the graphic autopsy photographs were 

unnecessary and designed to inflame the passion of the jury. 

Standard of Review 

The relevance, materiality, and admissibility of photographs are matters within the sound 

discretion of the trial court and a ruling will be disturbed only upon a showing of an abuse of 

discretion. State v. Shuler, 353 S.C. 176, 184, 577 S.E.2d 438,442 (2003). 

Relevant facts 

During trial, the parties stipulated that the seven children at issue were the biological 

children of appellant and Shaquanda Page.
6 

Vol. 3 Tr. 4, I. 24-5, I. 1, 7; 11, II. 15-21. The state

presented evidence that the A.W. died of dehydration and malnutrition. Vol. 2 Tr. 286, II. 4-9. 

The state further contended that the remaining six children experienced neglect at varying 

degrees. See generally Vol. 2 Tr. 160-202. 

On February 22, 2021, officers were called to appellant's residence regarding an 

unconscious child. Vol. 2 Tr. 53, II. 7-16. Appellant's neighbor testified that appellant knocked 

on her door around 9:30 p.m. because his baby was not breathing. Vol. 2 Tr. 40, II. 2-7. Page 

called 911 and appellant attempted to perform CPR while Page was on the phone. Vol. 2 Tr. 45, 

II. 4-24. When officers arrived at the scene, A.W. was located lying unconscious in the kitchen.

6 
At the time of appellant's trial, Page had been convicted of one count of homicide by child 

abuse and six counts of unlawful neglect towards a child. Vol. 3 Tr. 71, I. 25 -72, I. 5. The jury 
heard that Page had been convicted of those charges. Vol. 3 Tr. 71, I. 25 - 72, I. 5. During 
sentencing, the state informed the court that Page entered an Alford plea and received a 27-year 
total sentence. Vol. 3 Tr. 372, II. 2-3. 

11 



Vol. 2 Tr. 55, IL 6-12. A firefighter performed CPR and A.W. was transported to MUSC­

Lancaster where she was ultimately pronounced dead. Vol. 2 Tr. 55, II. 13-17; 56, IL 16-23; 57, 

II. 10-14. During the investigation into A.W.'s death, a detective sergeant for the Lancaster

police department determined that more information was needed as to the cause of A.W.'s death, 

so an autopsy was ordered. Vol. 2 Tr. 112, I. 20- 113, I. I. An autopsy of A.W. was performed 

on February 24, 2021. Vol. 2 Tr. 298, II. 6-8. 

Pretrial motion to exclude autopsy photographs 

Prior to trial, on August 23, 2024, defense counsel filed a written motion to exclude 

A.W.'s autopsy photographs as unfairly prejudicial under Rule 403, SCRE, and State v. Gray,

408 S.C. 601, 759 S.E.2d 160 (Ct. App. 2014). R *(Motion to exclude). He further argued that 

the photographs were not necessary for a full presentation of the state's case nor were the 

photographs necessary for the state to prove the elements of their case. R *(Motion to exclude). 

Pretrial argument concerning autopsy photographs 

The court heard argument concerning the defense motion to exclude the autopsy 

photographs before trial began. Vol. 1 Tr. 93, II. 2-5. The state cited Heyward,7 Benton,8 and

Jones,9 
and argued that our courts have instructed to not put in "things that don't have anything

to do with the case." Vol. I Tr. 93, II. 9-22. The state argued that in this case the autopsy was 

performed the next day, and no decomposition was involved. Vol. 1 Tr. 93, II. 22-24. The state 

continued that it did not intend to enter any photographs of A.W. "being cut up or anything of 

that.'' Vol. 1 Tr. 93, I. 25 - 94, I. 2. The state emphasized that this was a neglect case about 

7 See State v. Heyward, 441 S.C. 484, 895 S.E.2d 658 (2023).

8 See State v. Benton, 443 S.C. I ,  901 S.E.2d 701 (2024).

9 See State v. Jones, 440 S.C. 214,891 S.E.2d 347 (2023).

12 



starvation and dehydration and argued that the appearance of the child was crucial. Vol. 1 Tr. 

94, 11. 2-5. The state maintained it would limit the photographs to just show A.W.'s face and the 

front and back of her body. Vol. 1 Tr. 94, 11. 10-25. The state argued it would stay within the 

parameters of Heyward and all the other recent cases. Vol. 1 Tr. 95, 11. 1-22. The court asked 

the state to provide defense counsel with the photographs it intended to enter, and after a break, 

the state handed six photographs to the court. Vol. 1 Tr. 96, 11. 1-18. 

Defense counsel contended that the selection of photographs by the state did not change 

his objection to the photographs being admitted into evidence. Vol. 1 Tr. 97, 11. 14-16. Defense 

counsel emphasized that it was "an understatement to say that these pictures are difficult to look 

at." Vol. 1 Tr. 97, 11. 17-20. He contended that the state could make a full presentation of their 

case through the pathologist who would opine that the 14-month old child starved to death. Vol. 

1 Tr. 97, IL 21-25. He asserted that the inclusion of these photographs introduced the possibility 

that the jury would "simply convict him based on looking at the pictures." Vol. 1 Tr. 98, 11. 2-4. 

Defense counsel argued that while he understood that the state limited the photographs it would 

present there were still a large number of photographs it sought to admit of this "very tragic 

situation." Vol. 1 Tr. 98, IL 5-8. He requested that the court not introduce any of the 

photographs but asked, in the alternate, if the photographs were allowed in that the pubic area of 

the child be cropped. Vol. 1 Tr. 98, 11. 8-13. He argued that the pathologist could describe that 

the mons pubis was prominent and that A. W. had feces on her rather than introducing a visual. 

Vol. 1 Tr. 98, 11. 15-22. Finally, defense counsel requested that if any of the photographs were 

introduced that they would not be published on the screens. Vol. 1 Tr. 98, I. 23 - 99, I. 5. 

The court noted that before it made its ruling it would likely need to hear the 

pathologist's testimony to determine whether the photographs would benefit the pathologist in 

13 



describing her work in this case. Vol. I Tr. 99, II. 17-25. The court continued that there were 

several factors that it needed to look at and consider before it could make its ruling. Vol. I Tr. 

I 00, II. I 0-12. The state reiterated that because this case involved neglect, "the fact that the 

parent's didn't recognize that this child needed help ... is crucial to our case." Vol. I Tr. 100, II. 

19-25. The court stated that it understood the state's position but informed the parties that the

issue would be held, and the court would make a ruling at the appropriate time. Vol. I Tr. 101, 

II. 6-15.

Dr. Presnell 's in-camera testimony 

Before the state called Dr. Presnell, the court informed the parties that it would hear in­

camera testimony from the pathologist related to the autopsy photographs. Vol. 2 Tr. 247, II. 15-

19. Dr. Presnell testified that she performed the autopsy on A.W. and classified her cause of

death as dehydration and malnourishment with ketosis due to neglect. Vol. 2 Tr. 249, I. 22 -

250, I. 3. She testified that during her autopsy she took photographs of the entire process for 

both the external and internal examination. Vol. 2 Tr. 250, II. 4-8. The state handed her six 

photographs, marked as Court's Exhibit 2, and she described her external findings. Vol. 2 Tr. 

250, I. 21 - 251, I. 7. Dr. Presnell explained that the photographs showed that A.W. had sunken 

eyes, sunken cheeks, prominent ribs from the front and back, and her backbone protruding. Vol. 

2 Tr. 251, II. 4-7. She noted that A.W.'s belly was concave to the ribcage. Vol. 2 Tr. 251, II. 8-

1 I. Dr. Presnell testified that she believed the photographs did a better job demonstrating the 

external signs visible on A.W. than her description. Vol. 2 Tr. 251, II. 12-16. She testified that 

the external signs were such that an ordinary person could view them and see that the child was 

in distress. Vol. 2. Tr. 251, II. 17-21. She reiterated that the photographs would complement the 

testimony and demonstrate the severity of the child's condition. Vol. 2 Tr. 251, I. 22 - 252, I. I. 
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442. First, the trial court erred by determining that the photographs presented any probative

value. Vol. 2 Tr. 253, II. 9-12. The state's core argument for admission of the photographs was 

that they were "crucial" to their case to demonstrate neglect and that the parents did not 

recognize that the child needed help. Vol. 1 Tr. 100, II. 19-25. However, there was extensive 

testimony and evidence presented for the state to establish neglect and A.W.'s visible condition 

notwithstanding the graphic autopsy photographs. For instance, the chief deputy coroner 

described A. W. as having obvious signs of dehydration, visible ribs, and a sickly appearance. 

Vol. 2 Tr. 328, I. 23 - 329, I. 2. The chief deputy coroner further testified that A.W. looked like 

"a holocaust victim." Vol. 2 Tr. 329, I. 4. Such testimony was extremely evocative and 

undoubtably communicated A. W. 's physical condition to the jury. 

Additionally, Dr. Presnell explained her external examination of A.W. and described that 

A.W. was underweight, had sunken eyes, sunken checks, protruding ribs, a curved-in abdomen, 

and skin tenting. Vol. 2 Tr. 272, II. 11-22. Although Dr. Presnell testified that she believed that 

the photographs "complemented" her testimony to demonstrate the severity of A.W. 's condition, 

see Vol. 2 Tr. 251, I. 22 - 252, I. I, the photographs were not relevant or necessary to 

communicate to the jury that A. W. was underweight and visibly sick, but see Benton, 443 S.C. at 

8-9, 901 S.E.2d at 705 (determining that under the specific circumstances of this case, the crime

scene photographs of the victim's burned body, although gruesome, were relevant because they 

depicted the crime scene and "drew probative force from their unique power to make Benton's 

accomplices' testimony more believable," and gave context to the testimony and evidence 

concerning who did what at the scene). Most importantly, the autopsy photographs were not 

necessary for the jury to understand her opinion that A. W. died due to starvation and 

malnutrition, given the extensive testimony elicited that A.W.'s malnourishment was evidence 

23 



from looking at her. But see Holder, 382 S.C. at 290-91, 676 S.E.2d at 697 (admitting a 

contested autopsy photograph of the child's internal injuries because the photograph aided the 

pathologist's testimony and "clearly demonstrate[d] the extent and nature of the injuries in a way 

that would not be easily understood based on the testimony alone" since the jury might not have 

had knowledge of internal anatomy); see also Vol. 2 Tr. 286, 11. 4-9. Thus, the six graphic 

autopsy photographs presented minimal, if any, probative value. 

Moreover, the prejudice that appellant suffered from the admission of the six graphic 

autopsy photographs cannot be understated. As our courts have consistently recognized, 

gruesome autopsy photographs carry the inherent tendency to cause an emotional reaction on the 

part of the jury. See Heyward, 441 S.C at 501, 895 S.E.2d at 667 (citing State v. Middleton, 

288 S.C. 21, 24, 339 S.E.2d 692, 693 (1986)). In appellant's case, the graphic nature of the 

autopsy photographs coupled with the charges for which he was on trial-homicide by child 

abuse and six unlawful neglect of a child charges-presented the jury with an emotional basis 

upon which to base their decision. Franklin, 318 S.C. at 55, 456 S.E.2d at 361. As discussed, 

the photographs were unnecessary to the issues presented at trial and functioned only to arouse 

the sympathies of the jury. Nelson, 440 S.C. at 420, 891 S.E.2d at 511. Further, Dr. Presnell 

testified extensively about A.W.'s physical condition, her internal and external examination of 

A.W., and described in detail how her observations as to A.W. 's condition led her to her ultimate

conclusion. Vol. 2 Tr. 272, 11. 11-24; Vol. 2 Tr. 276, I. 21 - 277, I. 2; 278, I. 23 - 279, I. 2; 285, 

11. 19-25; 286, 11. 4-9. Her detailed testimony rendered the admission of the gruesome autopsy

photographs unnecessary, as the jury sufficiently heard Dr. Presnell's assessment of A.W.'s 

condition. See Heyward, 414 S.C. at 507-08, 895 S.E.2d at 670-71 (C.J. Kittredge, concurring). 
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To that end, as trial counsel argued below, the state could make a full presentation of 

their case through Dr. Presnell's and her opinion that "the 14-month old child starved to death," 

and the admission of the photographs introduced the possibility that the jury would "simply 

convict [appellant] based on looking at the pictures." Vol. I Tr. 97, I. 21 - Tr. 98, I. 2-4. 

Considering the entire record, the prejudicial effect of the photographs and their occasion to 

inflame the passions and arouse the sympathies of the jury substantially outweighed any 

probative value the photographs may have had. Rule 403, SCRE; Lyles, 379 S.C. at 338, 665 

S.E.2d. at 206. Finally, appellant was further prejudiced by the admission of the six autopsy 

photographs as the state emphasized the photographs in its closing argument asking the jury to 

"look at and pay close attention" to the photographs while acknowledging that the photographs 

were "hard to look at." Vol. 3 Tr. 276, IL 23-25. Despite our courts strong warnings to 

"solicitors to refrain from pushing the envelope on admissibility in order to gain a victory," the 

state did not heed that warning when seeking to admit the six contested autopsy photographs in 

appellant's case. See Heyward, 441 S.C. at 501, 895 S.E.2d at 667 (quoting State v. Torres, 

390 S.C. 618, 624, 703 S.E.2d 226, 229 (2010)). The potential for an emotional reaction to 

gruesome autopsy photographs, as is the case in appellant's trial, "is the essence of unfair 

prejudice." See id. (citing Jones, 440 S.C. at 259, 891 S.E.2d at 371). 

In addition, the trial court's ruling, which it noted it believed was consistent with 

Heyward, merely concluded that the probative value of the photographs outweighed any unfair 

prejudice so long as the bottom half of the photographs were cropped. Vol. 2 Tr. 253, IL 7-18. 

However, the Heyward court instructed that "the trial court must acknowledge the significant 

danger that the photos will cause unfair prejudice." Heyward, 441 S.C. at 502, 895 S.E.2d at 

667. Although the trial court stated that it conducted a 403 analysis, the court's ruling on the
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of her findings for each of the six children, Vol. 2 Tr. 161, II. 20-23, but did not create a report 

for her findings related to A.W, Vol. 2 Tr. 133, II. 5-7. 

Objection to Dr. Lamb's testimony 

Defense counsel objected to Dr. Lamb's testimony concerning her consultation of A.W. 

as bolstering because that testimony would come from the pathologist. Vol. 2 Tr. 218, II. 15-16. 

Defense counsel acknowledged that the objection was unusual because what he suggested was 

bolstering had not been testified to yet but maintained that the testimony that would come from 

the pathologist was the testimony that Dr. Lamb would be bolstering. Vol. 2 Tr. 218, II. 19-23. 

The state responded that Dr. Lamb reviewed the records and came to an independent decision. 

Vol. 2 Tr. 219, II. 1-5. The court ruled that if Dr. Lamb made an independent assessment related 

to A.W., it would not "necessarily be bolstering," and overruled the objection. Vol. 2 Tr. 219, II. 

6-9. The state noted that Dr. Presnell was a pathologist while Dr. Lamb was a pediatric child

abuse doctor. Vol. 2 Tr. 219, II. 10-13. 

Dr. Lamb 's trial testimony 

Dr. Lamb then testified as follows concerning her review of the A.W. 's records. She 

reviewed records and photographs for the child. Vol. 2. Tr 219, II. 17-22. She consulted with 

SLED, law enforcement, Department of Social Services (DSS), "and other people that were 

involved in this case." Vol. 2 Tr. 219, I. 23 - 220, I. 2. She was able to give opinions as to her 

evaluation of the child and "her condition that ultimately led to her demise." Vol. 2. Tr. 220, II. 

3-6. Based on reviewing the child's records, she testified that the child was born healthy but

stayed in the hospital two days because there was limited prenatal care. Vol. 2 Tr. 220, II. 7-19. 

Dr. Lamb testified that it was important that the child had not been born with obvious medical 

issues or defects and that her newborn screen was normal. Vol. 2 Tr. 220, II. 20-23. She 
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