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*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Good morning,
 
Attached for electronic filing and service in Shelest v. Gitau, Case No. 2025-001073, are (1)
Respondent’s Reply to Appellants’ Return to the Motion to Strike and Stay filing deadlines, (2)
Proof of Service, and (3) a cover letter to the Court.
 
By copy of this email, I am serving all counsel of record with a copy.
 
Thank you,
 
Kathleen Barnes
 

 
Kathleen C. Barnes | Barnes Law Firm, LLC
Post Office Box 897  |  13 Mulberry Street East  |  Hampton, SC 29924
Phone: 803-943-4529  |  Email: kbarnes@barneslawfirmsc.com
 
 

Confidentiality Notice: This message and any attachments are intended exclusively for the individual or entity
to which the message is addressed.   This communication may contain information that is confidential,
privileged, work product, proprietary, or otherwise legally exempt from disclosure.   If you are not the named
addressee, please be aware that you are not authorized to read, print, retain, copy, forward, duplicate, or
disseminate this message or any part of it.   If you have received this message in error, please delete this
message and all electronic or print copies, and notify the sender immediately either by phone (803-943-4529)
or reply to this e-mail.  Nothing in this transmission is intended to be an electronic signature or to constitute an
agreement of any kind unless otherwise expressly indicated.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals


______________


APPEAL FROM CHEROKEE COUNTY
Court of Common Pleas


Scott F. Talley, Special Referee
______________


Court of Appeals Appellate Case No. 2025-001073
_____________


Angelica Shelest,………….……………………………………......…………..……Respondent,


v.


Martin Maina Gitau and Mark One Freight & Logistics, LLC,..……………………..Appellants.
_____________


RESPONDENT’S REPLY TO APPELLANTS’ RETURN TO THE
MOTION TO STRIKE ARGUMENTS I.a. AND I.b. OF THE INITIAL BRIEF OF
APPELLANTS AS VIOLATING AN ORDER OF THE COURT, AND TO STAY


DEADLINES UNTIL THE COURT RULES ON THE MOTION
______________


Respondent Angelica Shelest submits this Reply in support of her motion to strike


Arguments I.a. and I.b. of the Initial Brief of Appellants.1


Appellants’ response to the motion is that they may raise subject matter jurisdiction at


any time. In other words, this Court’s denial of the motion to remand has no effect. This is


incorrect for two reasons.


First, Appellants do not explain why it was necessary for them to file the motion to


certify to the Supreme Court (with the condition that they would make a motion to remand to


challenge the special referee’s authority) and then to make a motion to remand in this Court. The


filing of the motion necessarily indicates that they needed the relief sought. If permission was


––––––––––––––––––––––––––
1 Appellants did not oppose Respondent’s motion to stay filing deadlines until this Court rules on
the Motion to Strike.
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not needed to make the arguments that Appellants now make, then asking for permission to raise


them on remand was a waste of time. After all, “whatever doesn't make any difference, doesn’t


matter.” Miller v. Dillon, 432 S.C. 197, 211, 851 S.E.2d 462, 470 (Ct. App. 2020) (internal


quotation marks omitted). If Appellants did not need to raise the issues below to be allowed to


raise them on appeal, then the motion to remand did not matter.


Second, subject matter jurisdiction is not at issue in this case. The words “subject


matter” do not appear in Appellants’ brief. Instead, their argument is that the Special Referee did


not have the power to act because they did not “consent” to the appointment of the Special


Referee. (Br. of App. pp. 6-12). If the appointment is something they could consent to, then it


necessarily does not involve subject matter jurisdiction. See Atlanta Skin & Cancer Clinic, P.C.


v. Hallmark Gen. Partners, 320 S.C. 113, 121, 463 S.E.2d 600, 605 (1995) (“[S]ubject matter


jurisdiction cannot be waived or conferred by consent.”); Williams v. Jeffcoat, 444 S.C. 224


(2024) (holding a challenge relating to statutes that confer power or authority to act, but not


subject matter jurisdiction, could not be argued at any time). Therefore, as Appellants already


recognized by spending seven months of the Courts’ and the parties’ time asking for a remand,


their arguments must have been raised below to be preserved for appeal.


This Court denied Appellants’ request for permission for a remand to attempt to preserve


these arguments. Therefore, Appellants’ argument of those issues violates this Court’s prior


order, and the Court should grant the Motion to Strike and stay the filing deadlines.
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Respectfully submitted,


February 12, 2026


Brian T. Smith, SC Bar # 70232
714 Pettigru Street
Greenville, SC 29601
Telephone: 864-239-2007
bsmith@btsmithlaw.com


Attorneys for Respondent


s/Kathleen C. Barnes
Kathleen C. Barnes, SC Bar # 78854
William F. Barnes, III, SC Bar # 78220
BARNES LAW FIRM, LLC
P.O. Box 897
Hampton, SC 29924
Phone: 803-943-4529
kbarnes@barneslawfirmsc.com
wbarnes@barneslawfirmsc.com








1


THE STATE OF SOUTH CAROLINA
In The Court of Appeals


______________


APPEAL FROM CHEROKEE COUNTY
Court of Common Pleas


Scott F. Talley, Special Referee
______________


Court of Appeals Appellate Case No. 2025-001073
_____________


Angelica Shelest,……………………………………………….........…………..……Respondent,


v.


Martin Maina Gitau and Mark One Freight & Logistics, LLC,….…………………..Appellants.
_____________


PROOF OF SERVICE
______________


The undersigned certifies that a copy of the Respondent’s Reply to Appellants’ Return to


the Motion to Strike and to Stay Deadlines has been served upon counsel for Appellants via


electronic mail at the email addresses stated in the Attorney Information System as set forth


below on February 12, 2026.


Clawson & Staubes, LLC
Jeanmarie Tankersley
jtankersley@cslaw.com
Madalyn Dalton
mdalton@cslaw.com


Nelson Mullins Riley & Scarborough, LLP
C. Mitchell Brown
mitch.brown@nelsonmullins.com
Brook B. Andrews
brook.andrews@nelsonmullins.com


February 12, 2026 s/Kathleen C. Barnes
Kathleen Chewning Barnes, SC Bar No. 78854
Barnes Law Firm, LLC
P.O. Box 897
Hampton, SC 29924
803-943-4529








February 12, 2026


Via Email


The Honorable Jenny Abbott Kitchings
Clerk of Court for the Court of Appeals
Post Office Box 11629
Columbia, South Carolina 29211
ctappfilings@sccourts.org


Re: Angelica Shelest v. Martin Maina Gitau and Mark One Freight &
Logistics, LLC
Court of Appeals Appellate Case No. 2025-001073
Respondent’s Return to Appellants’ Return to the Motion to Strike
and Stay filing deadlines


Dear Mrs. Kitchings:


Enclosed for electronic filing and service is the following:


1. Respondent’s Return to Appellants’ Return to the Motion to Strike and to Stay Filing
Deadlines


2. Proof of Service


By electronic copy of this letter, I am serving counsel of record as stated below.


Sincerely,


s/Kathleen C. Barnes


Enclosures


cc: C. Mitchell Brown (mitch.brown@nelsonmullins.com)
Brook B. Andrews (brook.andrews@nelsonmullins.com)
Jeanmarie Tankersley (jtankersley@cslaw.com)
Madalyn Alissa Dalton (mdalton@cslaw.com)
William F. Barnes, III (wbarnes@barneslawfirmsc.com)
Brian T. Smith (bsmith@btsmithlaw.com)






